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----------------------------------------------------------------------------------------------
TO THE CLERK:  AFFIDAVIT RE FILE ON DEMAND THE 
ACTION FOR DECLARATORY JUDGMENT AND ENFORCEMENT; 
AND SPECIAL ASSUMPSIT ON SPECIAL CONTRACT
















SUPREME COURT OF THE UNITED STATES
DISTRICT OF COLUMBIA

Xxxxxxxxxxxxxxxxx,               )  CASE NO.  _________________
                                  )		   (to be assigned)
        PLAINTIFF,                )  
                                  )  TO THE CLERK:
   v.                             )  AFFIDAVIT RE FILE ON
                                  )  DEMAND THE ACTION FOR
STATE OF WASHINGTON,              )  DECLARATORY JUDGMENT AND
SUPERIOR COURT OF WASHINGTON,     )  ENFORCEMENT; AND SPECIAL
  CASE NO. cccccccccccc, AND      )  ASSUMPSIT ON SPECIAL
SUPERIOR COURT OF WASHINGTON,     )  CONTRACT
  CASE NO. dddddddddddd,          )  
                                  )  
        DEFENDANTS.               )  
                                  )  
----------------------------------

1.  COMES NOW Xxxxxxxxxxxxxxxxx in the above-entitled court of record to demand that the clerk perform only a ministerial function, that the clerk not perform any tribunal functions, and that the clerk file on damand and refer the ACTION FOR DECLARATORY JUDGMENT AND ENFORCEMENT; AND SPECIAL ASSUMPSIT ON SPECIAL CONTRACT (ACTION) to the court of record for tribunal determination regarding the filing of said ACTION.

2.  In a letter dated mmmmmmmm dd, 2012 (Exhibit 2), the Clerk of the Supreme Court informed the plaintiff that the rejected papers “submitted are not construed to be a petition for writ of certiorari.”

3.  The papers are not intended to be a petition for writ of certiorari.

4.  The papers are an action filed in accordance with the Constitutional mandate in Article III, § 2-2  “In all Cases affecting Ambassadors, other public Ministers and Consuls, and those in which a State shall be Party, the supreme Court shall have original Jurisdiction.  In all the other Cases before mentioned, the supreme Court shall have appellate Jurisdiction, both as to Law and Fact, with such Exceptions and under such Regulations as the Congress shall make.”  Constitution for the United States of America, Article III, Section 2-2. [emphasis added]
 of the Constitution for the United States of America,  Rules 17 and 39 of the Supreme Court, and 28 USC §§ 2201 and 2202; Amendment XI notwithstanding.

5.  At all times material to this action, defendant State of Washington is a party and a State as contemplated in Article III, § 2-2  “In all Cases affecting Ambassadors, other public Ministers and Consuls, and those in which a State shall be Party, the supreme Court shall have original Jurisdiction.  In all the other Cases before mentioned, the supreme Court shall have appellate Jurisdiction, both as to Law and Fact, with such Exceptions and under such Regulations as the Congress shall make.”  Constitution for the United States of America, Article III, Section 2-2.
 of the Constitution for the United States of America.

6.  This action does not commence or prosecute a suit against the State but simply is a continuation of ones commenced by the state, and thus it can be brought under § 25 of the Judiciary Act of 1789.  This action is effectively a writ of error on the ground that the authority exercised under the State is repugnant to the Constitution for the United States of America, See § 25 of The Judiciary At of 1789, 1 Stat. 73
 and violates a right recognized by the State legislature. Revised Codes of Washington (RCW), § 13.32A.010 state, “…absent abuse or neglect, parents have the right to exercise control over their children.  The legislature reaffirms its position stated in RCW 13.34.020 that the family unit is the fundamental resource of American life which should be nurtured and that it should remain intact in the absence of compelling evidence to the contrary.” [emphasis added]


7.  No money damages are demanded in this action.  The portions of this action against State only contemplate declaratory judgment  28 USC 2201, Creation of Remedy.  (a) In a case of actual controversy within its jurisdiction, … any court of the United States, upon the filing of an appropriate pleading, may declare the rights and other legal relations of any interested party seeking such declaration, whether or not further relief is or could be sought. Any such declaration shall have the force and effect of a final judgment or decree and shall be reviewable as such. 
 and enforcement,  28 USC 2202 – Further Relief.  Further necessary or proper relief based on a declaratory judgment or decree may be granted, after reasonable notice and hearing, against any adverse party whose rights have been determined by such judgment.
 and special assumpsit on special contract;  Special Assumpsit – for the recovery of damages for the breach of a simple contract, either express or implied in fact.  the term “special contract” is often used to denote an express or explicit contract as contrasted with a promise implied in law.  Consideration is the test of whether there was sufficient ground to enforce the promise.  It is the proper remedy for the breach of any simple or unsealed contract, whether the contract is verbal or written, or whether it is for the payment of money, or for the performance of some other act, as to render services or deliver goods, or for the forbearance to do some act.  A promise either given in fact or implied by law is essential.  Koffler:  Common Law Pleading, 318-319 (1969)
 and do not violate the historical intent and purpose of Amendment XI,  Amendment XI.  The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State or by Citizens or Subjects of any Foreign State.
 namely, “the prevention of federal court judgments that must be paid out of a State's treasury” and to protect the “dignity of the state of Washington”.  Hess and Walsh v. Port Auth. Trans-Hudson Corp., 513 U.S. 30, 115 S.Ct. 394, 130 L.Ed.2d 245 (1994).  “...Eleventh Amendment's twin reasons for being: the States' dignity and their financial solvency. …” Neither is implicated here. First, there is no genuine threat to the dignity of the state of Washington, and second, there are no monetary damages demanded to impact the state’s financial solvency.




AMENDMENT XI APPLIES ONLY TO CITIZENS 
AND DOES NOT APPLY TO THE
SOVEREIGN POWER OF ITS CREATION, NAMELY THE PEOPLE.

8.  “A person may be a citizen for some purposes, and not a citizen for other purposes.”  Field v. Adreon, 7 MD 209.  Judge John Bouvier’s Law Dictionary, Vol. I (1868), Page 273, CITIZEN

9.  Sovereignty:  “The power to do everything in a state without accountability...”  Story, Const. Sec 207

10.  “The People of this state do not yield their sovereignty to the agencies which serve them.”  RCW 42.30.010, RCW 42.56.030

11.  “Republican government:  One in which the powers of sovereignty are vested in the people  The word “people” is either plural or singular.
 and are exercised by the people, either directly, or through representatives chosen by the people, to whom those powers are specially delegated.”  [In re Duncan, 139 U.S. 449, 11 S.Ct. 573, 35 L.Ed. 219; Minor v.  Happersett, 88 U.S. (21 Wall.) 162, 22 L.Ed. 627; Black's Law Dictionary, Fifth Edition, p. 626.]

12.  Chief Justice Marshall  Cohens v. Virginia, 19 U.S. 264, 5 L.Ed. 257, 6 Wheat. 264 (1821)
 “attributed adoption of the Eleventh Amendment not to objections to subjecting States to suits per se but to well-founded concerns about creditors being able to maintain suits in federal courts for payment and stated his view that the Eleventh Amendment did not bar suits against the States under federal question jurisdiction and did not in any case reach suits against a State by its own citizens.”  Senate Document 99-16, The Constitution of the United States of America‑‑Analysis and Interpretation (U.S.G.P.O., 1987), Pages 1429-1430.  [Footnotes and cites omitted here.] [Emphasis added.]

13.  “In Chisholm, the Justices of the Supreme Court rejected Geogia’s claim to be sovereign. They concluded instead that, to the extent the term “sovereignty” is even appropriately applied to the newly-adopted Constitution, it rests with the people, rather than with state governments.”  In re Chisholm v. Georgia, 2 U.S. (Dall.) 419 (1793).  CITE:  Barnett, Randy E., The People or The State?: Chisholm V. Georgia and Popular Sovereignty. Virginia Law Review, Vol. 93; Georgetown Public Law Research Paper No. 969557. Available at SSRN: http://ssrn.com/abstract=969557


14.  For the purpose of this action plaintiff Xxxxxxxxxxxxxxxxx is not a citizen of any political body.  “A person may be a citizen for commercial purposes and not for political purposes.”  
Field v. Adreon, 7 Md. 209
  Plaintiff is one of the People of the United States and one of the People of the state of Washington as contemplated in the preambles of the Constitution for the United States of America and the Constitution for the State of Washington, respectively.

15.  For the purpose of this action plaintiff Xxxxxxxxxxxxxxxxx, as one of the people, chooses to exercise the sovereignty of a people  The word “people” can be either plural or singular.
 directly.  “Republican government:  One in which the powers of sovereignty are vested in the people and are exercised by the people, either directly, or through representatives chosen by the people, to whom those powers are specially delegated.”  [In re Duncan, 139 U.S. 449, 11 S.Ct. 573, 35 L.Ed. 219; Minor v.  Happersett, 88 U.S. (21 Wall.) 162, 22 L.Ed. 627; Black's Law Dictionary, Fifth Edition, p. 626.]


16.  Because plaintiff is one of the people who does not yield her sovereignty to the agencies which serve her, and because she is not one of the citizens for the purpose of this action, the state immunity privilege of Amendment XI, which applies only to citizens, is not effective. (See also Sections II and III below; neither the dignity nor the treasury of the state is at risk.)



BECAUSE THERE IS NO CLAIM AGAINST
THE TREASURY OF THE STATE OF WASHINGTON
THE AMENDMENT XI PRIVILEGE IS NOT EFFECTIVE.

17.  The portions of this action against the inferior Parental Rights Court and the inferior Dependency Court only contemplate declaratory judgment  28 USC 2201, The Uniform Declaratory Judgments Act; Complaint for Declaration of Rights Fed.R.Civil P. 57
 and enforcement, and special assumpsit on special contract (enforcement of non-monetary obligation);  Special Assumpsit – for the recovery of damages for the breach of a simple contract, either express or implied in fact.  the term “special contract” is often used to denote an express or explicit contract as contrasted with a promise implied in law.  Consideration is the test of whether there was sufficient ground to enforce the promise.  It is the proper remedy for the breach of any simple or unsealed contract, whether the contract is verbal or written, or whether it is for the payment of money, or for the performance of some other act, as to render services or deliver goods, or for the forbearance to do some act.  A promise either given in fact or implied by law is essential.  Koffler:  Common Law Pleading, 318-319 (1969)
 and do not violate the historical intent and purpose of Amendment XI,  The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State or by Citizens or Subjects of any Foreign State.
 namely, “the prevention of federal court judgments that must be paid out of a State's treasury.  Hess and Walsh v. Port Auth. Trans-Hudson Corp., 513 U.S. 30, 115 S.Ct. 394, 130 L.Ed.2d 245 (1994).


18.  Therefore the Amendment XI state immunity privilege is not effective.



THERE IS NO CLAIM AGAINST 
THE DIGNITY OF THE STATE OF WASHINGTON.  
BY ITS ACTIONS THE STATE HAS WAIVED IMMUNITY,
THEREFORE THE AMENDMENT XI PRIVILEGE IS NOT EFFECTIVE.

Cohens v. Virginia, 19 U.S. 264, 348-350, 5 L.Ed. 257, 6 Wheat. 264 (1821) 
     Page 348
“…The constitution declares that every citizen of one State, shall have all the privileges of the citizens of every other State. Suppose Virginia were to declare the citizens of Maryland aliens, and proceed to escheat their lands by inquest of office: the party is without a remedy; unless he can look for protection to this Court, which is the guardian of constitutional rights. Because the State, which is the wrong doer, is a party to the suit, is that a reason why he should not have redress? By the original text of the constitution, there is no limitation in respect to the character of the parties, where the case arises under the constitution, laws, and treaties of the Union: and the amendment to the constitution respecting the suability of States, merely applies to the other class of cases, where it is the character of the parties, and not the nature of the controversy, which alone gives jurisdiction. The original clause giving jurisdiction on account of the character of the parties, as aliens, citizens of different States, &c. does not limit, but extends the judicial power of the Union. The amendment applies to that alone. It leaves a suit between a State and a citizen, arising under the constitution, laws, &c. 
      Page 349 
where it found it; and the States are still liable to be sued by a citizen, where the jurisdiction arises in this manner, and not merely out of the character of the parties. The jurisdiction in the present case arises out of the subject matter of the controversy, and not out of the character of the parties; and, consequently, is not affected by the amendment. 
“But it is said, that admitting the Court has jurisdiction where a State is a party, still that jurisdiction must be original, and not appellate; because the constitution declares, that in cases in which a State shall be party, the Supreme Court shall have original jurisdiction, and in all other cases, appellate jurisdiction. The answer is, that this provision was merely intended to prevent States from being sued in the inferior Courts of the Union; that the Supreme Court is to have appellate jurisdiction in all cases arising under the constitution, laws, and treaties of the United States; that where, in such a case, a State sues in its own Courts, it must be understood as renouncing its privilege or exemption, and to submit itself to the appellate power of this Court; since, if the jurisdiction in this class of cases be concurrent, it cannot be exercised originally in the Supreme Court, wherever the State chooses to commence the suit in its own Courts. Nor is there any hardship in this construction. The State cannot be sued in its own Courts; but if it commences a suit there against a citizen, and a question arises in that suit under the constitution, laws, and treaties of the Union, there must be power in this Court to revise the decision of the State Court, in order to 
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produce uniformity in the construction of the Constitution, &c. So, if a consul sues in the Circuit Court, this Court has appellate jurisdiction, although the consul could not be sued in the Circuit Court. And if the United States, who cannot be sued any where, think proper to sue in the District or Circuit Court, they are amenable to the appellate jurisdiction of this Court. Even granting, therefore, that a State cannot be sued in any case; the State is not sued here: she has sued a citizen, in her own tribunals, who implores the protection of this high Court to give him the benefit of the constitution and laws of the Union. The jurisdiction does not act on the State; it merely prevents the State from acting on a citizen, and depriving him of his constitutional and legal rights.


19.  Plaintiff Xxxxxxxxxxxxxxxxx is one of the people of the state of Washington.

20.  State of Washington codes dictate that “The people of this state do not yield their sovereignty to the agencies which serve them.”  RCW 42.30.010.  Legislative declaration. "…The people of this state do not yield their sovereignty to the agencies which serve them…."
  RCW 42.56.030.  Construction.  "The people of this state do not yield their sovereignty to the agencies that serve them. …"

21.  Because the state, in rebellion against the sovereign people,  “The People of this state do not yield their sovereignty to the agencies which serve them.”  
RCW 42.30.010, RCW 42.56.030
 has initiated two lawsuits (without claim of personal injury) against one of the people of the state, the state has made itself a party to a suit.  The state is presumed to act so as to maintain its dignity.  “Similarly, the state may waive its immunity by initiating or participating in litigation.”  99th Congress, 1st Session, Senate Document 99-16, page 1437
  The state waived its immunity from claim on the same subject matter and the same parties.  “In the present case the state of Rhode Island appeared in the cause and presented and prosecuted a claim to the fund in controversy, and thereby made itself a party to the litigation to the full extent required for its complete determination. It became an actor as well as defendant, as by its intervention the proceeding became one in the nature of an interpleader, in which it became necessary to adjudicate the adverse rights of the state and the appellees to the fund, to which both claimed title.”  Clark v. Bernard, 108 U.S. 436, 2 S.Ct. 878, 27 L.Ed. 780 (1883)
  The state of Washington and its agency courts are so named in the above-entitled action because they are actors as well as defendants.

22.  Therefore the Amendment XI state immunity privilege is not effective.



BECAUSE THIS ACTION ONLY
INVOKES THE JUDICIAL POWER OF THE UNITED STATES,
NO JUDICIAL RESOURCES ARE REQUIRED.

23.  This action invokes the judicial power of the United States.  “The judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their Authority; to all Cases affecting Ambassadors, other public Ministers, and Consuls; - to all Cases of admiralty and maritime Jurisdiction; - to Controversies to which the United States shall be a Party; - to controversies between two or more States; -between a

State and Citizens of another State; - between Citizens of different States; - between Citizens of the same State 
claiming Lands under Grants of different States, and between a State, or the Citizens thereof, and foreign States, Citizens, or Subjects.”  Constitution for the United States of America, Article III, § 2-1. [emphasis added]
  The above-entitled action is in a court of record.  COURT OF RECORD:  To be a court of record a court must have four characteristics, and may have a fifth.  They are:
1.	A judicial tribunal having attributes and exercising functions independently of the person of the magistrate designated generally to hold it.  [Jones v.  Jones, 188 Mo.App. 220, 175 S.W. 227, 229; Ex parte Gladhill, 8 Metc. Mass., 171, per Shaw, C.J. See, also, Ledwith v. Rosalsky, 244 N.Y. 406, 155 N.E. 688, 689; Black's Law Dictionary, 4th Ed., 425, 426]
2.	Proceeding according to the course of common law. [Jones v. Jones, 188 Mo.App. 220, 175 S.W. 227, 229; Ex parte Gladhill, 8 Metc. Mass., 171, per Shaw, C.J. See, also, Ledwith v. Rosalsky, 244 N.Y. 406, 155 N.E. 688, 689; Black's Law Dictionary, 4th Ed., 425, 426]
3.	Its acts and judicial proceedings are enrolled, or recorded, for a perpetual memory and testimony.  [3 Bl. Comm. 24; 3 Steph.  Comm. 383; The Thomas Fletcher, C.C.Ga., 24 F. 481; Ex parte Thistleton, 52 Cal 225; Erwin v. U.S., D.C.Ga., 37 F. 488, 2 L.R.A. 229; Heininger v. Davis, 96 Ohio St. 205, 117 N.E. 229, 231]
4.	Has power to fine or imprison for contempt.  [3 Bl. Comm. 24; 3 Steph.  Comm. 383; The Thomas Fletcher, C.C.Ga., 24 F. 481; Ex parte Thistleton, 52 Cal 225; Erwin v. U.S., D.C.Ga., 37 F. 488, 2 L.R.A. 229; Heininger v. Davis, 96 Ohio St. 205, 117 N.E. 229, 231; Black's Law Dictionary, 4th Ed., 425, 426]
5.	Generally possesses a seal.  [3 Bl. Comm. 24; 3 Steph.  Comm. 383; The Thomas Fletcher, C.C.Ga., 24 F. 481; Ex parte Thistleton, 52 Cal 225; Erwin v. U.S., D.C.Ga., 37 F. 488, 2 L.R.A. 229; Heininger v. Davis, 96 Ohio St. 205, 117 N.E. 229, 231; Black's Law Dictionary, 4th Ed., 425, 426]
  The justices are not required In a court of record, the tribunal of the court is independent of the magistrate (justice) who is designated to it.  The magistrate (justice) may not make any judicial decisions.  That is one of the four requirements for a court of record:
    COURT OF RECORD:  A judicial tribunal having attributes and exercising functions independently of the person of the magistrate designated generally to hold it.  [Jones v.  Jones, 188 Mo.App. 220, 175 S.W. 227, 229; Ex parte Gladhill, 8 Metc. Mass., 171, per Shaw, C.J. See, also, Ledwith v. Rosalsky, 244 N.Y. 406, 155 N.E. 688, 689; Black's Law Dictionary, 4th Ed., 425, 426]
 to participate in this matter, though their wisdom and advice would be welcome by the court.

//////////
//////////

FILE ON DEMAND

24.  The clerk did not cite any rule to support the clerk’s quasi-judicial opinion.  Nor did the clerk cite any rule authorizing the clerk to function as a tribunal in this instance to extend the clerk’s authority beyond that of a ministerial function.  Second, the rules are clear that the clerk "must not refuse to file a paper solely because it is not in the form
prescribed by these rules or by a local rule or practice." Fed. R. Civ. P. 5 (d)(4). The Fifth Circuit has held that "the  clerk does not possess the power to reject a pleading for lack of conformity with form requirements, and a pleading is considered filed when placed in the possession of the clerk of the court." McClellon v. Lone Star Gas Co., 66 F.3d 98, 101 (5th Cir. 1995). Here, the Complaint was placed in the constructive possession of the clerk when it was electronically filed, and the clerk was without authority to refuse to accept the Complaint in the Miscellaneous
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Proceeding. In fact, even if the Complaint had been erroneously delivered to the United States trustee or the United States District Court, the Court would have discretion, in the interest of justice, to deem it to have been filed with the Houston Bankruptcy Court as of the date of its mis-delivery. Fed. R. Bankr. P. 5005(c).
  In re the Heritage Organization (Bankr. N.D. Tex., 2011)

25.  Now, therefore, plaintiff Xxxxxxxxxxxxxxxxx demands that the clerk “FILE ON DEMAND” the ANSWER for court determination regarding the filing of said ANSWER.  “The actions of the court clerk's office are quite troubling. ‘It is difficult enough to practice law without having the clerk's office as an adversary.’ (Rojas v. Cutsforth (1998) 67 Cal.App.4th 774, 777 (Rojas).) Whether Voit's motion has legal merit is a determination to be made by a judge, not the clerk's office. No statute, rule of court, or case law gives the court clerk's office the authority to demand that a petitioner cite or quote precedent before his motion will be filed. 
   “If a document is presented to the clerk's office for filing in a form that complies with the rules of court, the clerk's office has a ministerial duty to file it. (See Carlson v. Department of Fish & Game (1998) 68 Cal.App.4th 1268, 1276.) Even if the document {Slip Opn. Page 3} contains defects, the clerk's office should file it and notify the party that the defect should be corrected. (See Rojas, supra, 67 Cal.App.4th at p. 777.) …. By unilaterally refusing to file Voit's motion, the clerk's office prevented the court from applying this precedent, or any other relevant law, to Voit's particular circumstances. The clerk's office's actions violated Voit's rights under both the federal and state Constitutions to access the courts. (U.S. Const., 1st Amend.; Cal. Const., art. I, § 3.)” Voit v. Superior Court of Santa Clara Cnty. (Cal. App., 2011) 

26.  I am Xxxxxxxxxxxxxxxxx.  I am the plaintiff in this case.  I have personal knowledge of the foregoing facts and am competent to testify as to the truth of these facts if called as a witness.  I declare under penalty of perjury under the laws of the United States that the foregoing facts are true and correct.


	_________________________
Executed on mmmmm dd, 2012	Xxxxxxxxxxxxxxxxx
	P.O. Box nnnnn
	ooooooo, NY  13815
	Fax:   (aaa)ppp-nnnn
	Phone: (aaa)ppp-nnnn


