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OPINION 1343 OPPOSITE

Where a statutory power is given, — e.g. to Quarter Sessions, iu s. 29,
Alehouse Act, 1828, — to order such Costs as “in the Opinion of ” the
Court is proper, that means that, the Court must exercise its own opinion,
and cannot make an Order in blank and delegate it to the Taxing Master
to tax and then fill in the amount of costs allowed by him on taxation
(R. v. Winder, 1900, 2 Q. B. 666; 69 L. J.Q. B.729; 83 L. T. 171; 48
W. R. 605). Cp, INcURRED: REASONABLE CosTS: SUM ADJUDGED.

The “Opinion” of a Bishop that proceedings should not be taken
under the Public Worship Regulation Act, 1874, 37 & 38 V. c. 85, has
to be stated with “ the Reason of his Opinion ” (s. 9); this does not de-
prive him of an absolute discretion; his Reasons cannot be examined on
an application for a Mandamus (R. v. London, Bp., 24 Q.B. D. 213; 59
L. J. Q. B. 160: Alcroft v. London, Bp., 1891, A. C. 666; 61 L. J.
Q. B. 62; 65 L. T. 92; 65 J. P. 773. Cp, Julius v. Oxford, Bp., 49
L. J. Q. B.577; 5 App. Ca. 214; 42 L. T. 546; 28 W. R. 726). “Ifa
man is to form an Opinion and his opinion is to govern, he must form
it himself on such reasons and grounds as seem good to him” (per
Ld Bramwell, Allcroft v. London, Bp., sup). Vf, CIRCUMSTANCES.

V. DISCRETION.

“ Religious Opinions ”; V. RELIGIOUS.

OPPORTUNITY. —A prisoner, present when a statement is taken
down against him under s. 6, 30 & 31 V. c. 35, and who is not in any way
hindered from cross-examining the witness, has “ full opportunity ” to do
so within the meaning of the section, even though he be not told he may
do so (R. v. Shurmer, 55 L. J. M. C. 153; 17 Q. B. D. 323; 55 L. T.
126; 34 W. R. 656; 50 J. P. 743).

OPPOSING. —Claims by rival Agents for Commission for selling or
letting the same property, are not an Interpleader Matter, and are not
“ Opposing or Conflicting Claims” within R. 13, Ord. 27, Co. Co. R.,
nor “ Adverse Claims ” within R. 1 (a), Ord. 57, R. 8. C. (Greatorex
v. Shackle, 1895, 2 Q. B. 249; 64 L. J. Q. B. 634; 72 L. T. 897).

OPPOSITE. — A. conveyed to B. a piece of 1and with a house (No. 7,
Windsor Terrace) on the west side of a road, and covenanted that no
building (except monuments and tombs) should be erected on any part
of the land belonging to him (A.) “lying on the east side of the said
Terrace and opposite to the plot of land thereby conveyed ”; held, that
the covenant applied only to that part of A.’s land which was “ opposite ”
to, and of the same width as, — ¢.e. “ immediately opposite,” — the piece
conveyed (Patching v. Dubbins, 23 L. J. Ch. 45; Kay, 1). Wood,
V. C,, in his affirmed jdgmt, said, — “ The word ¢ Opposite ’ is not, ex vi
termini, necessarily confined to land precisely opposite, between parallel
lines drawn from the sides of the plot conveyed. If the words had been
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¢ the land opposite’ only, it would have been merely a word of descrip-
tion, showing the particular position of the land in question.”

Signature “ opposite to the End of the Will,” s. 1, 15 & 16 V. c. 24;
V. Royle v. Harris, 1895, P.163; 64 L. J. P. D. & A. 65; 72 L. T. 474;
43 W. R. 352: Ff, Foor.

OPPOSITE PARTY.—Even without an Issue between them, s
Party on the other side of the Record is an “ Opposite Party ” -to sn
Applicant for Interrogatories under R. 1, Ord. 31, R. S. C. (Spokes .
Grosvenor Hotel Co, 1897, 2 Q. B. 124; 66 L. J. Q. B. 598; 76 L. T.
677; 45 W. R. 545); so, the phrase extends to a Party having an interest
in the action antagonistic to the applicant although ranged with him as
a co-plt or co-deft (Molloy v. Kilby, inf: Shaw v. Smith, cited Parry:
Aleoy v. Greenhill, 74 L. T. 345).

A Third-party, who has obtained leave to resist the plaintiff's claim
under R. 53, Ord. 16, R. 8. C, is an “ Opposite Party ” to the plaintiff
within R. 1, Ord. 31, and is liable to be interrogated (MacAllister v.
Rochester, Bp., 49 L. J. C. P. 443; 5 C. P. D. 194: Eden v. Weardale
Co, 56 L. J. Ch. 178; 34 Ch. D. 223; 356 W. R. 235); but as to when
he becomes a “ Defendant,” within such Rule, so as to be entitled to
deliver Interrogatories, V. DEFENDANT.

A defendant to a Counter-claim, who was not a party to the original
action, is not an “ Opposite Party ” to his co-defendant to the Counter-
claim who was the plaintiff in the original action (Molloy v. Kilby, 15
Ch. D. 162; 29 W. R. 127: Marshall v. Langley, W. N. (89) 222).
Vf, ParTY.

A Married-woman deft who sets up a Counter-claim ie, qud that Claim,
an “ Opposite Party,” within s. 2, M. W. P. Act, 1893 (Hood-Barrs v.
Catheart, 1895,1 Q. B. 873; 64 L. J. Q. B. 520; 72 L. T. 427; 43
W. R. 660). V. INSTITUTED.

OPPOSITION FERRY.—7V. Dizon v. Curwen, W. N. (77) 4.
V. FERRY.

OPPRESSION. —7. ExacrioN: EXTORTION.

OPPRESSIVE. — To write of a Poor Law Guardian that he is guilty
of “ Oppressive Conduct ” to the paupers, is Libel ( Woodard v. Dowsiag,
2 M. & R. T4).

OPTION. —7V. First REFusaL: SaLe oN TrIAL.

When an Option has been declared it is 1rrevocable; e.g. where goods
are to be delivered or ready for delivery “at Seller's Option ” in August
or September and he gives notice electing August, the Option has been
exercised and the contract must be completed in August (Gath v. Lees,
3 H. & C. 558).
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A Bankrupt’s Option passes to the trustee of his estate (Mason v.
Schuppisser, cited PERsON INTERESTED).

V. Casa wira OpTION OF BILL.

Option of Charterer as to Port of Discharge; V. Bulman v. Fenwick,
cited STRIKE.

Option by Hire-Purchase agreement; V. Helby v. Matthews, cited
Buv.

Lease “ with the Option of Renewal ”; 7. RENEWAL.

As to the person by whom an Alternative, or an Option, is to be
exercised; V. Or, p. 1347.

Option in a Lease to purchase the Freehold, by whom exerciseable;
V. Friary v. Singleton, cited Assians.

Option to purchase Land, as to when exerciseable; V. PErPETUITY:
Dibbins v. Dibbins, 1896, 2 Ch. 348; 65 L. J. Ch. 724; following Hol-
land v. King, 6 C. B. 727; and distinguishing Bolton v. Lambert, 58
L. J. Ch. 425; 41 Ch. D. 295.

“ Previous Notice ” for; V. PrEvious.

As to effect of a breach of the contract containing Option; V. Rafferty
v. Schofield, 1897, 1 Ch. 937; 66 L. J. Ch. 448.

“ At the Option of the TENANT For LirE,” 8. L. Act, 1882, ss. 22, 33,
means, “at his direction,” and not merely “ with his consent ” (Re Gee,
64 L. J. Ch. 606: Re Mundy, 1891, 1 Ch. 399; 60 L. J. Ch. 273; Vthlc,
Re Byng, 1892, 2 Ch. 219; 61 L. J. Ch. 511). Vhk, Re Fisher and
Grazebrook, 1898, 2 Ch. 660; 67 L. J. Ch. 613: Re Tesseyman, W. N.
(97) 168; 77 L. T. 484.

A Yearly Hiring with an “ Option” to one of the parties to require
its continuance for a stated number of years, does not enable that party
to determine the hiring at will; his right is to insist on the hiring con-
tinuing for the stated time, or to determine it (probably, by giving a
reasonable notice) at the end of a year of the hiring (Down v. Pinto, 23
L. J. Ex. 103; 9 Ex. 327).

OR. —“Or” is, primd facie, an Alternative word (Litt. s. 732: per
Parke, B., Elliott v. Turner, 15 L. J. C. P. 49; 2C. B. 446). It is,
however, “not always disjunctive. It is sometimes Interpretative, or
Expository, of the former word; ¢ balivam, vel jurisdictionem.” See stat.
Marlbridge ” (Dwar. 689: FVf, Hills v. London Gas Co, 5 H. & N.
312; 29 L. J. Ex. 409: Bristol W. W. Co v. Bristol, cited STREET.
Sv, Hills v. Evans, 31 L. J. Ch. 466). In the power in the Infant
Settlements Act, 1855, 18 & 19 V. c. 43, 8. 1, to make a Settlement
“upon or in contemplation of ” marriage, the words “in contemplation
of ” are not expository of “upon ”; for the “or ” has its natural disjunc-
tive effect of presenting to the view two distinct things (per Selborne, C.,
Re Sampson and Wall, 53 L. J. Ch. 460; 25 Ch. D. 482: Vth, Seaton
v. Seaton, 13 App. Ca. 68: Sv, Re Borrowes, cited PrREVIOUSLY.
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A bequest to be applied “ to any Charitable or Benevolent purpose,”
or to be expended “in acts of Hospitality or Charity,” is veid, for the
vice of uucertainty taints so much of the bequest as is not charitable,
whilst the alternative “ or ” contra-distinguishes that part from so much
of the bequest as is charitable (Morice v. Durham, Bp., 9 Ves. 399; 10
Ves. 522: Hunter v. A-G., 1899, A. C. 309; 68 L.J.Ch. 449; 80 L. T.
732; 47 W. R. 678, espy jdgmt of Ld Davey: Ellis v. Selby, 4 L. J. Ch.
69; 5 Ib. 214; 7 Sim, 352; 1 My. & C. 286: Re Jarman, 47 L. J. Ch.
675; 8 Ch. D. 584 : Re Hewitt, 53 L. J. Ch. 132: Re Sutton, 54 L. J.
Ch. 613; 28 Ch. D. 446: 1 Jarm. 215-217). V. Axp: CHarITY:
ReLiGious.

A bequest for the Protestant Alliance “ or some one or more Kindred
Institutions ”; held, a good charitable bequest, and that the gift was
alternative, and not substitutional (Re Delmar, 1897, 2Ch.163; 66 L. J.
Ch. 555; 76 L. T. 594; 45 W. R. 630).

“If a man give lands to one, to have and to hold to him or his heires,
he hath but an estate for life, for the uncertaintie ” (Co. Litt. 8 b; Fa,
Touch. 106).

But, on the other hand, “ ¢Or’ is often & connecting term of synony-
mous words, as in the common expression ¢ piece or parcel of land ’ ” (per
Taunton, J., Ross v. Smith, 1 B. & Ad. 911).

Sometimes “ Or ” is used as an introduction to a Substitutional Bequest,
and then it is synonymous with “IN case of” (per Wigram, V. C,
Salisbury v. Petty, 3 Hare, 93: Vf, 2 Jarm. 758: DiE).

In a testamentary gift to a person or a class “or” his or their heim,
issue, children, or descendants, the word “ or ” is substitutionary ( Turner
v. Moor, 6 Ves. 587: Longmore v. ‘Broom, T Ves. 124: Montague v.
Nucella, 1 Russ. 165: Carey v. Carey, 6 Ir. Ch. Rep. 2565: Re Sibley,
46 L. J. Ch. 387; 5 Ch. D. 494 : Re Webster, 52 L. J. Ch. 767; 23 Ch. D.
737: Re Delmar, sup).

In a bequest in Remainder to a person or persons, or a class, “ or ” his
or their issue, &c, the bequest confers a vested interest in the person or
persons named or the class, which is only to be divested as regards those
dying before the period of distribution leaving issue; therefore, the
exors or admors, of any such person or member of a class as may die
before such period without issue, will be entitled (Hervey v. McLaughlin,
1 Price, 264: Salisbury v. Petty, sup: Gray v. Garman, 2 Hare, 268;
12 L. J. Ch. 259 : Smither v. Willock, 9 Ves. 233: Vh, Hawk. 2686,
267). But this is an exception (1 Jarm. 870), and the general rule is
that a gift dependent on the happening of an event is not rendered
absolute by the gift over becoming impossible or otherwise void (Doe
d. Blomfield v. Eyre, 5 C. B. 713; 18 L. J. C. P. 284: O’ Mahoney .
Burdett, L. R. 7 H. L. 388; 44 L. J. Ch. 56, n: 1 Jarm. 867-870).

“ It appears to be now established that where there is a bequest “to A.
or his personal representatives,’ or ‘to A. or his heirs,” the word * or,
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generally speaking, implies a substitution, so as to prevent a lapse”
(Wms. Exs. 1076); secus, where the gift is“ to A. and his exors, admors,
and assns ” (Wms. Exs. 1074); but, semble, when “ to A. and his heirs,”
there is no lapse (Ib. 1075).

An Alternative Bequest is good, e.g. a gift to A. B. “ of £50 or £100,”
the OpTION being with the legatee (1 Jarm. 359, citing Seale v. Seale,
1 P. Wms. 290: Haggar v. Neatby, 23 L. J. Ch. 4565; Kay, 379:
Phillipps v. Chamberlaine, 4 Ves. 50). But qy where the person to
take is in the alternative (V. 1 Jarm. 372, 375, 376).

Where there are alternative Times or Modes for the performance of an
act, and nothing is said as to the person who is to exercise the OpTION,
that option is with the person by whom the act is to be performed.
Thus, on a Sale at 6 “ or ” 9 months’ credit, the purchaser, by not pay-
ing at the end of the 6 months, elects not to pay till the expiration of
9 months, and the price cannot be recovered till then (Price v. Nichol-
son, b Taunt. 333) ; so, of a loan (Reed v. Kilburn Socy, 44 L. J. Q. B.
126; L. R. 10 Q. B. 264). Vf, Alexander v. Vanderzee, L. R. 7 C. P.
530: Ashworth v. Redford, 43 L. J. C. P. 57; nom. dshforth v. Red-
Jord, L. R. 9 C. P. 20.

So, a Lease for 7, 14, “or ” 21, years is not void, but gives the lessee
an OptIoN to determine the lease at the end of the Tth or 14th year
(Dann v. Spurrier, 3 B. & P. 399: Doe d. Webb v. Dixon, 9 East, 15:
Price v. Dyer, 17 Ves. 356 : Goodright d. Hall v. Richardson, 3 T. R.
462: Powell v. Smith, 41 L. J. Ch. 734; L. R. 14 Eq. 85). Cp, Lewis
v. Stephenson, cited RENEwWAL. But a lease for 21 years “ DETERMINA-
BLE if the parties shall so think fit ” at an earlier period, is determinable
only by both (Fowell v. Franter, 34 L. J. Ex. 6; 3 H. & C. 458;
13 W. R. 145).

A Power to Appoint to certain persons “or” their children, gives a
discretion (Longmore v. Broom, 7 Ves. 124).

In a clause enabling a Vendor (of part of a Building Estate) “ his
heirs or assigns ” to waive Restrictive Covenants, Romer, J., said, “ It is
worthy of notice that the phrase is not ‘and assigns’” (Everett v.
Remington, cited ASSIGNS).

The power given to Justices by s. 3, Licensing Act, 1872, 35 & 36 V.
c. 94, to inflict a fine “ or ” to imprison, is in the alternative; and “or”
is not to be read “or in default of paying the fine ” ; therefore, a convie-
tion imposing a fine or, in default of payment, imprisonment, is bad (Re
Brown, 47 L. J. M. C. 108; 3 Q. B. D. 545: Re Clew, 51 L. J. M. C.
140; 8 Q. B. D. 511). Cp, Case or CANISTER: RATED OR ASSESSED.

The power to Justices to order a person to comply with specified health
requisitions, “ or otherwise to abate the nuisance,” gives the Justices the
alternative, and does not compel them to make an Order in the alternative
( Whitaker v. Derby, 556 L. J. M. C. 8; 50 J. P. 357; 2 Times Rep. 68;
dissenting from Ex p. Whitchurch, 6 Q. B. D. 545; 50 L. J. M. C. 41.
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Va, Ex p. Saunders, 11 Q. B. D. 191; 52 L. J. M. C. 89: R. v.
Llewellyn, 13 Q. B. D. 681).

As to the part of a clause where “or ” becomes operative; F. Rand-
wick v. Australion Cities Investment Corp, 1893, A.C. 322; 62 L.J.P. C.
116; 68 L. T. 771.

“Or,” as used in a Patent Specification; V. Eliott v. Turner, sup:
Hills v. London Gas Co, and Hills v. Evans, sup: Beard v. Egerton,
3 C.B.97; 8 1b.165; 15 L. J. C. P. 270; 19 Ib. 36.

Cp, Axp.

OR read as AND, and vice versd. —“ You will find it said in
some cases that ‘or’ means ‘and’; but ‘or’ never does mean ‘and.’”
(So also ‘and’ never does mean ‘or.’) “ There is a context which shows
that ¢or’ is used for ‘and,’ by mistake. Suppose a man said, ¢ I give the
black cow on which I usually ride to A.B.,” and he rode on a black /Aorse.
Of course the horse would pass, but I do not think even a modern anno-
tator of cases would put in the marginal note ‘cow’ means  horse.” You
correct the wrong word by the context ” (per Jessel, M. R., Morgan v.
Thomas, 51 L. J. Q. B. 657; 9 Q. B. D. 643).

Still, “it is an ancient rule of construction (the principle of which,
however, would not be extended at the present day) to avoid disinheriting
issue, that if real estate be devised to A. in fee simple with a limitation
over in the event of A. dying under 21 or without issue, the word ‘or’
will be read ‘and,’ and the gift over will be construed to take effect only
in the event of A. dying under twenty-one and without issue (Soulle v.
Gerrard, Cro. Eliz, 525: Fairfield v. Morgan, 2 B. & P. N. R. 38:
Right v. Day, 16 East, 69: Eastman v. Baker, 1 Taunt. 174) : Hawk
203. Vf, 1 Jarm. 505-507: Johnson v. Simcozx, 31 L. J. Ex.38; TH
& N. 344. Baut if the first estate is less than the fee simple, the rule
just stated will not apply (Mortimer v. Hartley, 20 L. J. Ex. 129; 6 Ex.
47: Cooke v. Mirehouse, 34 Bea. 27). The rule applies to personalty
(Wright v. Marsom, W. N. (95) 148; 40 8. J. 67).

Besides that rule there is probably no other general rule which could
with practical utility be relied on, for sanctioning the change of “ Or” to
“And,” or the converse (Sv, 1 Jarm. 505-524, where this change of
words is elaborately treated: Va, Watson Eq.1316-1318). Whenever
such a construction is adopted there must be some violence done to the
language which only a context can justify.

In the following cases, “ Or ” read as“ AND ” :— Richardson v. Spraag.
1P Wms. 434: Read v. Snell 2 Atk. 645 : Wright v. Kemp, 3 T. R.
470: Fowler v. Padget, T T. R. 509: Denn v. Kemeys. 9 East, 366:
Grant v. Dyer, 2 Dowl. 87, 88 Homdge v. Ferguson, Jac. 583 : Miles
v. Dyer, 8 Sim. 330: Harrisv. Davis, 1 Coll. 416: Morris v. Morris,
17 Bea. 198: Shand v. Kidd, 19 Bea. 310: Maude v. Maude, 22 Bea.
200 : Bentley v. Meech, 25 Bea. 197: Maynard v. Wright, 26 Beas.
285: Greated v. Grcated 26 Bea. 621; 28 L. J. Ch. 756+ Hawksworth
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v. Hawksworth, 27 Bea. 1: Cooke v. Mirehouse, 34 Bea. 27: Greenway
v. Greenway, 29 L. J. Ch. 601; 2 D. G. F. & J. 128; 1 Giff. 131:
Parkin v. Knight, 15 L. J. Ch. 209; 15 Sim. 83: G. W. Ry v. Bishop,
41 L. J. M. C. 120; L. R. 7 Q. B. 550 (Svthle, Malton Local Bd v.
Malton Manure Co, 49 L. J. M. C. 90; 4 Ex. D. 302, and Bishop Auck-
land Local Board v. Bishop Auckland Iron Co, 52 L. J. M. C. 38):
Metrop Bd of Works v. Steed, 51 L. J. M. C. 22; 8 Q. B. D. 445: Re
Philps, L. R. 7 Eq. 151: Holland v. Wood, L. R. 11 Eq. 91: Re
Flemyng, 15 L. R. Ir. 363.
Vf, Wms. Exs. 936: Co. Litt. 99 b: RATED OrR ASSESSED.

In the following cases “Or” not read as “ Axp”:— Barry Ry v.
Taff Vale Ry, 1895, 1 Ch. 128; 64 L. J. Ch. 238, 239: Mersey Docks
v. Henderson, 4 Times Rep. 703: Prim v. Smith, 20 Q. B. D. 643; &7
L. J. Q. B. 336; 68 L. T.606; 36 W. R. 530: Re Huggins, 58 L. J.
Q. B. 207; 22 Q. B. D. 277: Re Clew, 51 L. J. M. C. 140; 8 Q. B. D.
511: Finlason v. Tatlock, 39 L. J. Ch. 422; L. R. 9 Eq. 258: Re San-
ders, L. R. 1 Eq. 675: Simpson v. Holliday, 35 L. J. Ch. 811; L. R.
1 H. L. 315: Wingfield v. Wingfield, 47 L. J. Ch. 768; 9 Ch. D. 658:
Re Stroud, W.N. (75) 148: Girdlestone v. Doe, 2 Sim. 225: Benson v.
Dunn, 23 L. T. 848: Wright v. Frant, 32 L.J. M. C. 204; 4 B. & 8.
118: R.v. Phillips, 36 L. J. M. C. 217; 7 B. & 8. 593; L. R. 1 Q. B.
648 (over-ruling R. v. Shiles, 10 L. J. M. C. 157; 1 Q. B. 919): Har
rington v. Ramsay, 22 L. J. Ex. 326; 8 Ex. 879: R. v. Pocock, 15L.J.
M. C. 132; 8 Q. B. 729: Green v. Wood, 14 L. J. Q. B. 217; 7 Q. B.
178: Carey v. Carey, 6 Ir. Ch. Rep. 265: Re Cleland, 7 L. R. Ir. 74.

In the following cases “ AND ” read as “ Or”: — Chapman v. Dalton,
Plowd. 289: Brownsword v. Edwards, 2 Ves. sen. 243: Maberly v.
Strode, 3 Ves. 450: Bell v. Phyn, T Ves. 458: Losh v. Townley, Cooper
t. Brougham, 372: Stubbs v. Sargon, 2 Keen, 255; 6 L. J. Ch. 254, affd
3 My. & C.507; 7 L. J. Ch. 95: Waterhouse v. Keen, 4 B. & C. 200;
6 D. & R. 257: Townsend v. Read, 30 L. J. M. C. 245; 10 C. B. N. 8.
317: Stapleton v. Stapleton, 21 L.J. Ch. 434; 2 Sim. N. 8. 212: Gonne
v. Cook, 15 W. R. 676: Townsend v. Kingston, 6 Ir. Eq. Rep. 118:
Long v. Lane, 17 L. R. Ir. 11: Re Brittlebank, 30 W. R. 99.

Vf, Wms. Exs. 936: So, where a conjunctive Condition of a Bond, &c,
is not possible of performance (1 Rol. Ag). 444: Baldwinv. Cock, 1 Leon.
74; nom. Cookev. Baldwin, Owen, 52).

In the following cases “ AND ” not read as “ Or”: — Twyne’s Case,
3 Rep. 80 a: Doe d. Usher v. Jessop, 12 East, 288: Grey v. Pearson, 26
L. J. Ch. 473; 6 H. L. Ca. 61: Day v. Day, Kay, 703: Seccombe v.
Edwards, 28 Bea. 440: Malmesbury v. Malmesbury, 31 Bea. 407 : Reed
v. Braithwaite, L. R. 11 Eq. 614; 40 L. J. Ch. 355: Re Kirkbride,
L. R. 2 Eq. 400: Barker v. Young, 33 L. J. Ch. 279; 33 Bea. 3563: Old-
Gﬁ;sld v. Dodd, 22 L. J. Ex. 144; 8 Ex. 578: Re Sanders, L. R.1 Eq.

WaERE BotTH WORDS USED.

‘When a contract specifies that it is to be performed during “and

“or » tWO

or more months, that means during either both or all those months
(Bowes v. Shand, 46 L. J. Q. B. 564).
Vh, Chitty Eq. Ind. 7647-7658.
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OR, read as NOR.—V. Metrop Bd of Works v. Steed, 51 L. J.
M. C. 22; 8 Q. B. D. 445.

ORAL.— V. Paror.

ORATORY. —“ An Oratory differs from a CEURCH; for in a church
there is appointed a certain Endowment for the minister and others; but
an Oratory is that which is not built for saying Mass nor endowed, but
ordained for PRAYER ” (Phil. Ecc. Law, 1451, citing Linwood’s Provin-
ciale, 233 n).

ORCHARD. —V. TiLLAGE: GARDEN.

ORDEAL. — Trial by; 7. 4 Bl. Com. 342-344.

ORDELF.—* ¢ Ordelfe ’ is where any claimes to have the Ore that
is found in the soile or ground ” (Termes de la Ley).
V. DELr.

ORDER.— An Order (as contrasted with a JupeMENT, or FINAL
JUDGMENT) is a judicial or ministerial direction or conclusion on matters
outside the record; “a ‘Judgment’ is a decision obtained in an Action,
and every other decision is an ¢Order’” (per Esher M. R. Onslow v.
Inl. Rev. inf). Cp, OpINTON.

An Opinion by the Q. B. D. (under 5. 11,12 & 13 V. ¢c. 45), on a Case
stated from Quarter Sessions, though not a “ Judgment,” is an “ Order ”
within s. 19, Jud. Act, 1873, and it is interlocutory ( Walsall v. Lond.
& N. W. Ry, 48 L. J. M. C. 65; 4 App. Ca. 30: Peterborough v. Wils-
thorpe, 53 L. J. M. C. 33; 12 Q. B. D. 1: Holborn v. Chertsey, 15
Q. B. D. 76; 54 L. J. Q. B.137: Dewsbury W. W. v. Penistone, 2 Times
Rep. 376: Lodge v. Huddersfield, 67 L.J.Q. B.571; 1898, 1 Q. B. 859;
62 J. P. 515); so, of a decision on a Special Case under s. 19, Stamp
Act, 1870, repld s. 13, Stamp Act, 1891 (Onslow v. Inl. Rev. 69 L. J.
Q.B. 556; 25Q. B. D.465; 38 W.R. 728). Secus, as regards an Opinion
on a Special Case stated by an Arbitrator when in the reference (made
by consent before the Jud. Acts) the parties agreed that neither party
should bring Error (Jones v. Victoria Dock Co, 2 Q. B. D. 314). An
Order for a Habeas Corpus is an “ Order ” under s. 19, Jud. Act, 1873
(Barnardo v. Ford, 1892, A. C. 326; 61 L. J. Q. B. 728; 67 L. T. 1;
56 J. P. 629). V. DrcisioN: “ Balance Order,” sub BALANCE.

V. DETERMINATION.

A refusal to transfer Bankry Proceedings under R. 16, Bankry Rules,
1883, is an appealable “ Order ” under s. 104, Bankry Act, 1883 (Ez p.
Gillibrand, Re Walker, W. N. (84) 159); so, of the Disallowance by a
Judge (s. 21 (2), Bankry Act, 1883) of an objection by the Board of
Trade to an appointment of a trustee (Re Lamb, 1894, 2 Q. B. 805; 64
L.J.Q.B.71; 71 L. T. 312); but a Refusal to give Leave to Appeal is
not an “ Order or Jdgmt ” within 8. 3, 39 & 40 V. c. 59 (Lane v. Esdaile,
cited LEAVE, at end).
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The settlement by Justices of Compensation under s. 22, Lands C. C.
Act, 1845, is not an “ Order,” or Conviction within Sum Jur Act, 1848,
11 & 12 V. c. 43, 5. 1 (B. v. Edwards, 53 L. J. M. C. 149; 13 Q. B. D.
586; over-ruling Re Edmundson, 21 L. J. M. C. 193; 17 Q. B. 67). So,
the refusal (or the granting) a License by Licensing Justices, is not a
“ Conviction or Order” within s. 31, Sum Jur Act, 1879 (Boulter v.
Kent Jus., cited Court: R. v. Sharman, 1898, 1 Q. B. 578; 67 L. J.
Q. B.460; 78 L. T. 320; 62 J.P.296). Cp, Acr: CoMPLAINT: LEGAL
PROCEEDINGS.

The mere entry by a County Court Registrar of an Order of Commit-
ment, is not an “ Order” (Harris v. Slater, 57 L. J. Q. B.539; 21Q. B.D.
359; 37 W. R. 56).

“ All' Decrees and Orders of Courts of Equity,” s. 18,1 & 2 V. ¢. 110,
includes an Interlocutory Order for Costs (Taylor v. Roe, 1894, 1 Ch.
413; 63 L. J. Ch. 282; 70 L. T. 232; 42 W. R. 426).

“Order,” quad Bankry Act, 1883, includes, in Scotland, “ Deliverance
or Decree” (8.6 (2),47 & 48 V.c. 16); qua Jud. Acts, and Co. Co. Acts,
it includes “ Rule ” (8. 100, Jud. Act. 1873; s. 3, Jud. Act (Ir), 187T7;
s. 186, Co. Co. Act, 1888); qua Petty Sessions (Ir) Act, 1851, 14 & 15
V. c. 93, it includes “ Conviction ” (s. 44).

“Order of a Court”; Stat. Def., Yorkshire Registries Act, 1884, 47
& 48 V. c. 54, 8. 3.

V. ExForcE: FINAL JUDGMENT: JUDGMENT: No OrRDER: ORDER OF
ApJjupicaTiON: ORDER OF COURSE: ORDERED: RECEIVING ORDER.

“ Order of the Board of Agriculture”; Stat. Def., 57 & 58 V. c. 57,8. 59.

“Order” of Guardians, s. 114, Poor Relief (Ir) Act, 1838,1& 2 V.
c. 56; V. R. v. Sheehan, 1898, 2 1. R. 683.

“ Order of the Land Commissioners”; Stat. Def., 47 & 48 V. c. 54, s. 3.

“Orders and Regulations,” qud Poor Law Amendment Act, 1834,
4 &5W. 4,c 76; V.s. 109.

“Order,” s. 11, P. H. London Act, 1891, includes “ Notice ” (Gebhardt
v. Saunders, 1892, 2 Q. B. 462: Andrew v. St. Olave, 1898, 1 Q. B. 775;
67 L. J. Q. B. 592, explained and followed Nortk v. Walthamstow, 67
L. J. Q. B. 972).

V. ProvisioNAL ORDER: PROTECTION.

“ Reception Order ”; Stat. Def., Lunacy Act, 1890, s. 341.

“ Standing Orders,” qua Private Legislation Procedure (Scot) Act,
1899, 62 & 63 V. c. 47, “ means, the Standing Orders of the House of
Lords and the House of Commons respectively ” (s. 18).

V. OrDER IN CouNcCIL: ORDINANCE: SPECIAL: STOP.

“ By whose Order ”; V. EXTRAORDINARY TRAFFIC.

“ To whose Orders workman bound to conform ”; V. CoNnForM.

In a commercial sense, “ Order,” — e.g. in an agreement to pay com-
mission on “ Orders,” — means, a binding contract to take a commodity
(Field v. Manlove, 5 Times Rep. 614).
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Bill of Exchange, or Promissory Note, or Bill of Lading, payable to
a person’s “ Order ” is a Negotiable Instrument: V. BiLL or Excmascs:
NecoriaBLe. A Bill of Exchange directing payment “ to Order”
is & good Bill, for it means “ pay to my Order ” (Chamberlain v. Yousng,
1893, 2 Q. B. 206; 63 L. J. Q. B. 28; 69 L. T. 332; 42 W. R. 72).

In a Charter-Party “ the provision to deliver the Cargo to the ¢ Order’
of the merchants or their agents, gives to the Charterers the option of
designating the particular wharf or store at which they desire the ship
to unload ” (per Collins, J., Sanders v. Jenkins, cited ArRrIVE, sub
“ Arrived Ship”). Cp, As ORDERED.

“Order for the delivery of goods,” s.10, 1 W. 4, c. 66, includes an
Order to taste wines (R. v. Illidge, 2 C. & K. 871).

Order “ for payment of money ”: V. PAYMENT.

V. PossessioN, ORDER, OrR DisposiTiON.

“ Peace, Order, and Good Government”; V. Peace.

“In any Order”; V. LIBERTY TO CALL.

“ Good Order and Condition ” ; V. Goop ORDER.

“Keep in order ”; V. Kgep.

V. IN ORDER.

ORDER AND DIRECT.— V. PRECATORY TRUST.

ORDER IN COUNCIL. — Probably, as of general acceptation,
“ Order in Council ” means, an Order of the Monarch acting by and with
the advice of the Privy Council, e.g. International Copyright Act, 1844,
7&8V. c. 12, 8. 20; but qua Ireland it will generally mean an Order
of the Lord Lieutenant made by and with the advice and consent of the
Privy Council in Ireland, e.9. 51 & 52 V. c. 44, 5. 3; Va, 35 & 36 V.
c. 94, 8. T7.

Where it is provided by statite that an Order in Council is to have the
effect of an Act of Parliament, it is to be read as one with the Act under
which it is made (Patent Agents’ Institute v. Lockwood, 1894, A.C.
347; 63 L. J. P.C. T4; 71 L. T. 206: Baker v. Williams, cited VENTI-
LATION).

“ Order of Council ”; Stat. Def., 57 & 58 V. ¢. 57, s. 59.

“ Order of a County Council ”; Stat. Def.,, 58 & 59 V. ¢. 32, 5.1 (2).

“By Order of the Council,” s. 140 (3 ), Mun Corp Act, 1882; F.
A4-G. v. Tynemouth, cited LEGAL PROCEEDINGS.

ORDER OF ADJUDICATION. — “Order of Adjudication,” as
defined by s. 42 (2), Bankry Act, 1883, to include “an Order for the
Administration of the estate of a deceased person,” is confined to Orders
made under s. 125, and does not include a Chancery Administration Or-
der (Re Fryman, 57 L. J. Ch. 862; 38 Ch. D. 468; 58 L. T. 872; 36
W. R. 631).

V. PETITION.
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ORDER OF COURSE.—*“ An Order of Course, means an Order
made on an ex parte application, and to which a party is entitled as of
right on his own statement, and at his own risk ” (Ann. Pr., note to
R. 18, Ord. 62, R.8.C.).

ORDERED.—Goods “ordered to be given in Parochial Relief,”
8. 77, 4 & b W. 4,¢.76; V. Davies v. Harvey, 43 L.J. M. C. 121; L. R.
9 Q. B. 433.

Parliamentary Co “ordered to be Wound-up,” s. 1 (2), 55 & 56 V.
c. 27, includes a Co which by an Act of Parliament is directed to be
wound-up (Re Uxbridge, &c, Ry, 59 L. J. Ch. 409; 43 Ch. D. 536; 62
L. T. 347; 38 W. R. 644). Cp, OrDER.

“ Decreed or ordered ”; V. DECREER.

V. As ORDERED.

ORDERLY. — Licensed Premises conducted in a “peaceable and
orderly manner ”; V. PEACEABLE.

ORDINANCE. — A University Statute or Order is the same thing
as an “ Ordinance ”; therefore, an Order under s. 16, Universities (Scot)
Act, 1889, for effecting a union between St. Andrews Univ. and Univ.
College, Dundee, is an “ Ordinance,” and must, under ss. 19, 20, be laid
before Parliament and approved by the Crown (Metcalfe v. Cox, 1895,
A.C.328; 64 L. J. P. C. 148; 72 L. T. 511).

ORDINARILY. —7. OrDINARY RESIDENCE.

ORDINARY.—* ¢Ordinarie.” Ordinarius, is hee that hath ordinarie
jurisdiction in causes ecclesiasticall, immediate to the King and his
Courts of Common Law, for the better execution of justice, as the Bishop,
or any other that hath exempt and immediate jurisdiction in causes eccle-
siasticall ” (Co. Litt. 344 a: Vf, Termes de la Ley). In Westm. 2, c. 19,
the word “ is not onely taken for a Bishop, but every one that is tn loco
episcopt,” including usurpers (2 Inst. 398). V. Bisuor. Vhk, Phil
Ecc. Law, 166.

“ Ordinary ” as compared with “ Extraordmary ”; V. EXTRAORDINARY.

ORDINARY AGRICULTURAL FARM. —V. Daly v. Wright, 32
L. R. Ir. 9: AGRICULTURAL.

ORDINARY CALLING. —Enlisting is not part of the “ Ordinary
Calling ” of a soldier within s. 1, Sunday Observance Act, 1677, 29 Car. 2,
c. T; for the ordinary duty of a soldier is to attend drill and fight the
battles of his country (Wolton v. Gavin, 16 Q. B.48; 20 L. J.Q. B. 73);
nor is the giving by a tradesman of a guarantee for the fidelity of an in-
tended employé (Norton v. Powell, 4 M. & G. 42; 11 L. J. C. P. 202).
Nor is it within a farmer’s “ ordinary calling ” to hire out a stallion to.
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cover a mare (Scarfe v. Morgan, 7 L. J. Ex.324; 4 M. & W. 270); or
to employ labourers (R. v. Whitnash, 7 B. & C.596; 6 L.J. O.S. M. C.
26; 1 M. & R. 452). Selling horses is not within the “ ordinary call-
ing” of any one except he be a horse-dealer (Drury v. Defortaine,
1 Taunt. 131: Fennell v. Ridler, 5 B. & C. 406; 8 D. & R. 204: as to
these cases, V. per Park, J., Smith v. Sparrow, 4 Bing. 88). V. WorLDLY
Lasour.
V. CaLriNGg: OTHER, Ejusdem Generts.

ORDINARY CARE. — Ordinary Care means, that care which may
reasonably be expected from a person old enough to be responsible for his
conduct (Lynch v. Nurden, 10 L. J. Q. B. 75; 1 Q. B. 36); want of it
is NegLIGENCE. Cp, “ Ordinary Skill,” sub SxiLL.

Cp, Due DiLiGENCE: REASONABLE DILIGENCE.

ORDINARY CIVIL CAUSE.—7. Causk

ORDINARY COURSE. — An Execution on the goods of a Com-
pany is not & “ DEALING ” therewith by the Co “ in the Ordinary Course
of Business,” within an Exception in a Debenture by the Co creating s
FroaTING SECURITY; it is not a “ Dealing ” at all; it is a compulsory
legal process against the Co (Davey v. Williamson, 1898, 2 Q. B. 194;
67 L.J.Q B.699; 78 L. T. 755; 46 W. R. 571). It is in the “ Or
dinary Course of Business ” of a Co which has given a Floating Security
to sell one of its Branches, if the Directors dond fide think such sale will
be advantageous to the Co (Re Vivian, 1900, 2 Ch. 654; 69 L. J. Ch.
659; 82 L. T. 674; 48 W. R. 636); secus, to sell the Whole of its pro-
perty (Foster v. Borax, 1899, 2 Ch. 130; 68 L.J. Ch. 410; 80 L. T. 637).
Semble, “ if done bond fide, it is within the ¢ Ordinary Course of Busi-
ness’ of a Co to issue Debentures as security for the costs of an action
brought against it which might result in the destruction of its Under-
taking ” (per Wright, J., Re Hubbard, 68 L. J. Ch. 57; 79 L. T. 665).

“ Ordinary Course of Business of a Mercantile Agent”; V. Mercax-
TILE AGENT.

A PaYMENT IN DUE COURSE of a Trader’s Bill of Exchange is in the
Ordinary Course of Business, and is not 8 FRAUDULENT PREFERENCE
within s. 48, Bankry Act, 1883, even though made when the Trader was
conscious of his insolvency (Re Clay, 3 Manson, 31); secus, if payment
was made after the Bill had been held over at the Trader’s Request (Re
Eaton, 1897, 2 Q. B. 16; 66 L. J. Q. B. 491). V. View.

SALE “in the Ordinary Course of Business”; V. Re Old Bushmills
Co, 1897, 1 1. R. 488.

“ TRANSFERS of goods in the Ordinary Course of Business,” s. 4,
Bills of Sale Act, 1878; V. Re Hall, 54 L. J. Q. B. 43; 14 Q. B. D.
386; 61 L. T. 795; 33 W. R. 228: Re Cunningham, Ex p. Atten-
borough, 28 Ch. D. 682.
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‘When a Notice is to be considered as served when “in the Ordinary
Course of Post ” it would be delivered, the onus is on the sender to show
that there is an Ordinary Course of Post at the place and to the person
addressed (Lewis v. Evans, 4 L. J. C. P. 41; L. R. 10 C. P. 297:
Hudson v. Louth, 6 L. R. Ir. 69: Doogan v. Colquhoun, 20 L. R. Ir.
361: Chillis v. Cox, 4 Times Rep. 114); but where it is shown that
there is an Ordinary Course of Post within the district to which the
Notice is addressed, that Course is the one to be regarded, and the sender,
e:g. under 8. 100, 6 V. ¢. 18, has nothing to do with an extraordinary
postal delivery to a particular body of persons, e.g. soldiers in barracks
(Kemp v. Wanklyn, 1894, 1 Q. B. 583; 63 L. J. Q. B. 520; 70 L. T.
478; 42 W. R. 369; 58 J. P. 605; over-ruling Childsv. Cox, 20 Q. B. D.
290). Vf, s. 26, Interp Act, 1889.

“ Ordinary Way of his Trade,” s. 11 (14, 15), Debtors Act, 1869; V.
Ez p. Brett, 45 L. J. Bank. 17; 1 Ch. D. 151.

ORDINARY LUGGAGE. — As regards the contract of carriage,
this has the same meaning as PersoNaL Luecace. VJf, LucGack.

ORDINARY OUTGOINGS. — The Cost of Drainage Works under
8. 73, Metrop Man. Act, 1855, is within a direction to deduct “ Ordinary
Outgoings ” from the income of a tenant for life; and is certainly so if
such outgoings be expressed to be for “ taxes or otherwise ” (Re Crawley,
Acton v. Crawley, 64 L. J. Ch. 6562; 28 Ch. D. 431).

V. OureoiNe.

ORDINARY PRISON.— Stat. Def., General Prisons (Ir) Act,
1877, 40 & 41 V. c. 49, s. 3; Prisons (Scot) Act, 1877, 40 & 41 V.
c. b3, s. T1.

V. Prison.

ORDINARY RESIDENCE. —A man who has frequently stayed in
London with friends or at a lodging-house or an hotel for some weeks or
a month at a time, is not thereby shown to have “ordinarily resided ”
there, within s. 6 (1 d), Bankry Act, 1883 (Re Erskine, 10 Times Rep.
32; 38 8. J. 144). Vf, Domicir: Resipe.

ORDINARY RESOLUTION. — 7. RESoLUTION.
ORDINARY SKILL.— V. SgiLL. Cp, OrpINARY CARE.

ORDINARY TENANCY.—Qua Land Law (Ir) Act, 1881, 44 &
45 V. c. 49, “ ‘Ordinary Tenancy,” means, a tenancy to which this Act
applies, and which is not a tenancy subject to statutory conditions or a
judicial lease or a fixed tenancy ” (s. 57).

V. TENANCY.
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ORDINARY TIDE.— 7. SHORE: NEAP.

ORDINARY TRAIN.— A Tra1x having a special object other tha
the ordinary traffic and purposes of the particular Railway, going faster
and stopping much less frequently than the usual trains thereon, is net
an “Ordinary Train ” within a Special Act (Zurner v. Lond. & S. W. Ry,
48 L. J. Ch. 430; L. R. 17 Eq. 561). Va, “ Special Train,” sub SreciaL

Cp, PassENGER TRAIN.

ORDINARY WAY OF.— 7. OrpiNaRY COURSE.

ORDINATION. —“ The rite through which the Bishop transmits
to his clerical assistants a portion of his authority, is Ordination (ordi-
natio), Through Ordination the ordained person receives the privileges
and powers necessary for the execution of sacerdotal functions in the
Church ” (Phil. Ecc. Law, 88).

ORDNANCE MAP. — 7. s. 25, Interp Act, 1889,

ORE. — Semble, “ Ore,” is Metal in its crude state separated from the
rock (per Kay, L. J., 4-G. v. Morgan, 1891, 1 Ch. 462, 60 L. J. (b
130: VY, per North, J., Is., 1891, 1 Ch. 449; 59 L. J. Ch. 779).

ORIGINAL. —“ Where there are a great number of persons who pro-
duce the same article, ¢ Original ’ means that the article so called is that
made by the first inventor ” (per Romilly, M. R., Cocks v. Chandler,
L. R. 11 Eq. 449; 40 L. J. Ch. 575; 19 W. R. 593; 24 L. T. 379).

V. DuPLICATE: PRIMARY.

ORIGINAL CLIENTS. — Where Articles of Partnership between
Solicitors restricted each partner from being concerned for the “ Original
Clients ” of the other if and when the partnership was dissolved; held,
that the phrase included, not only the clients of the other at or before
the date of the Articles but also, those for whom (by the terms of the
Articles) he was authorized to be concerned separately from the firm
(Badham v. Williams, 44 8. J. 576; 83 L. T. 141). V. CriexT.

ORIGINAL COMPOSITION. — 7. AursHOor: COMPOSE.
ORIGINAL DESIGN.— 7. New Design.

ORIGINAL HOLDER. — V. Re Oriental Bank (54 L. J. Ch. 481;
1 Times Rep. 273), in which it was held, on the construction of a clause
in the Charter of that Bank, that “ Original Holder ” of shares did not
mean the first allottee, but meant the immediate transferor to the person
holding the shares at the time when the phrase became operative, —ie&
in that case, the winding-up of the Company.
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ORIGINAL PAINTING.— 7. PaiNTING.
ORIGINAL PHOTOGRAPH. —V. PHOTOGRAPH.

ORIGINAL POLICY. — “ Subject to same terms as Original Policy,
and to Pay as may be paid thereon,” in a Marine Re-Insrce; V. Lower
Rhine, &e, Insrce v. Sedgwick, 1898, 1 Q. B. 739; 67 L. J. Q. B. 330;
78 L. T. 496; 46 W. R. 380; 8 Asp. 880, revd on app., 1899,1 Q. B.
179; 68 L.J.Q.B.186; 80 L. T. 6; 47 W. R. 261; 8 Asp. 466; 4 Com.
Ca. 14.

ORIGINAL PROCEEDING.—7. CAuse: AcTioN: PROCEEDING.
ORIGINAL STATES. —V. STATES.

ORIGINAL SUBJECT. — “ Original Subject of the cause or mat-
ter,” s. 24 (3), Jud. Act, 1873; V. Burber v. Blaiberg, 51 L. J. Ch. 509;
19 Ch. D. 473; 30 W. R. 362.

ORIGINALLY. — By the Blackheath Court of Requests Act (6 & 7
W. 4, c. 120, s. 22), that Court had no jurisdiction over debts “ for any
sum being the balance of an account eriginally exceeding” £5. “ The
meaning of the term °originally ""in this clause is somewhat obscure and
has not been judicially decided; but we think it is to be understood to
apply to a case where credit was given at one time for an amount exceed-
ing £5, either in one or different sums, although afterwards the credit
might have been reduced under that sum by part payments before the
commencement of the suit in the superior Court ” (per Parke, B., Pope
v. Banyard, T L. J. Ex. 183; 3 M. & W. 424). And under another
statute (2 W. 4, c. Ixv. 8. 10), it was settled that a claim which at its
inception exceeded the stated amount, “ originally ” exceeded it, though
reduced by payment below such amount before action brought (Green v.
Bolton, 4 Bing. N. C. 308: Elsley v. Kirby, 12 L.J. Ex.96; 9IM.& W.
536). Cp, REDUCED BY PAYMENT.

When passengers, travelling upon branch lines to the termini of the
main line, have to await the arrival of a train upon the main line to reach
their destination, the terminus of the main line from which the train
started is “the place from which the Train originally started” (Barry
v. Midland G. W. Ry, Ir. Rep. 1 C. L. 130).

ORIGINATE. —V. Best v. Stonehewer, 34 L. J. Ch. 349; 34 Bea.
66; 2D. G. J. & S. 537.

ORIGINATING. — Damage originating; V. Marsden v. City &
‘County Assrce, 35 L. J. C. P. 60; L. R. 1 C. P. 232.

An “Originating Summons,” means, “a Summons by which an Ac-
TION is commenced otherwise than by Writ ” (per Esher, M. R., Re Hollo-
way, 1894, 2 Q. B. 163; 63 L. J.Q. B. 672; 70 L. T. 615; 42 W. R.
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433); accordingly it was there held that a Summons under s. 37, Solrs
Act, 1843, to a Solr to deliver up papers, is not an Originating Summons,
and is unaffected by Rules 4 b, 4 ¢, and 4d, Ord. 54, R. 8. C.

ORNAMENT. — As to what are the proper “Ornaments” and
“ Ceremonies ” of the Church, Minister, and Services; V. Westerton v.
Liddell, Moore, Special Rep. 187: Martin v. Mackonochie, 38 L. J.
Fee.1; L.R.2P.C.365; L. R. 2 A. & E. 116; 4 Ib. 279: Sumnerv.
Wiz, 39 L. J. Ece. 25; L. R.3 A. & E. b8 ; Clifton v. Ridsdale, 1 P. D.
316: Ridsdale v. Clifton, 46 L. J. P. C.27; 2 P. D. 276: Masters v.
Durst,45 L. J. P. C. 51; 1 P. D. 123, 373: Elphinstone v. Purchas, 39
L. J. Ecc. 28; L. R. 3 A. & E. 66; nom. Hebbert v. Purchas, 40 L. J.
Ecc. 33; L. R. 3 P. C. 605: Boyd v. Phillpotts, 44 L. J. Ecec. 1; L. R.
4 A. & E. 297: Phillpotts v. Boyd, L. R.6 P. C. 435: White v. Bowron,
43 L. J.Ecc. 7; L. R. 4 A. & E. 207 ; Fuller-v. Bishop, 14 Times Rep.
103: Re St. Murl’s, 1898, P. 114: Kensit v. St. Ethelburga, 1900,
P. 80. TF, Phil. Ece. Law, 711-736; 9 Encye. 323-325: Rire.

“ Ornaments and other Necessary Occasions ”; V. NECESSARY.

Bequest of “ Ornaments ”; V. PERSONAL ORNAMENTS.

Articles of “ Household Use or Ornament”; V. HouseHoLD, towards
end.

V. DEsiGN: PATTERN.

ORNAMENTAL TIMBER. —“ As the Court cannot determine
what is Ornamental Timber, it being merely a matter of taste, they
therefore say that what was planted for ornament must be considered
as ornamental ” (per Grant, M. R., Mahon v. Stanhope, 3 Mad.
523, n).

“If the object (of a proprietor having the absolute power of disposition)
in planting Timber, or in leaving Timber standing, is Ornament, —
whether that object is effected, whether the effect is truly ornamental or
the most absurd exhibition that ever was produced, — this Court will
protect that Timber; and the protection is not confined to trees planted,
or left standing, as ornamental to a House or Park; nor does it depend
on the distance from the Mansion. . . . If such a proprietor had even
the bad taste to plant, or leave standing, a couple of yew trees cut in the
shape of peacocks on the road-side, I do not shrink from what I laid
down in Downshire v. Sandys (6 Ves. 107, 111) that they must be pro-
tected until some person (having the same absolute power of disposition)
with more correct taste comes into possession ” (per Eldon, C., Womdbwell
v. Belasyse, 6 Ves,, 2 ed.. 110a, 110b).

Vf, Bewick v. Whitfield, 3 P. Wms. 267 : Marker v. Marker, 9 Hare, 1;
20 L. J. Ch. 246: Newdigate v. Newdigate, 2 Cl. & F, 601: Ford v.
Tynte, 2 D. G. J. & 8. 127: Magennis v. Fallon, 2 Molloy, 590 : Ashby
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v. Hincks, 58 L. T. 5567: Stafford v. Sutherland, 92 Law Times, 390:
T1MBER.
Vh, Equitable Waste, sub WasTe.

ORPHAN. — Though Johnson defines an Orphan as “a child who has
lost father, or mother, or both ”; yet where there was a bequest to A.
until 21, “ provided she be left an Orphan, unprovided for, and lives with
part of my family,” it was held, by Wood, V. C., that though A.’s mother
was dead, yet as her father was alive and as on him lay the obligation
of providing for A., she was not an “Orphan” as contemplated by the
bequest (Guilmette v. Mossop, 7 L. T. 190).

A gift for the “ Orphans” of a place is a good CmARrITY (4-G. v.
Comber, 2 Sim. & St. 93: Russell v. Kellett, 3 Sm. & G. 264; 26 L. T.
0. 8.193; 2 Jur. N. 8. 132).

ORPHAN ASYLUM. —V. AsyLum.

OSBORNE MORGAN’S ACT.—Burial Laws Amendment Act,
1880,43 & 44 V. c. 41.

OSTIARY. —*“ The Ostiary is he who keeps the doors of the church
and tolls the bell ” (Phil. Ecc. Law, 90). Cp, SExToN.

OTHER. — “ *Other’ always implies something additional” (per
Erle, C.J., Ayrton v. Abbott, 14 Q. B. 17).

“ ¢ Qther,’ ought to be other in Nature, Quality, and Person” (2ild-
may'’s Case,1 Rep. 177); “ You do not use the word ¢other’ unless there
is some relation between the classes of things” (per North, J., Re
Miller, 61 L. T. 367). Yet itis frequently a differentiating word, and a
power to appoint “ any other Person ” a New Trustee, excludes the donee
of the power who cannot appoint himself (Re Skeats, 58 L. J. Ch. 656;
42 Ch. D. 522: Re Newen, 1894, 2 Ch. 297; 63 L. J. Ch. 763; 43
‘W. R. 58).

“ Where general words follow particular ones, the rule is to construe
them as applicable to persons e¢jusdem generis” (per Tenterden, C. J.,
Sandiman v. Breach, 7 B. & C. 99). This rule has been “ acted upon in
all times, but nowhere more clearly stated than by Lord Tenterden in
Sandiman v. Breach” (per Denman, C.J., Kitchen v. Shaw, 7 L. J.
M. C. 16; 6 A. & E. 729); and it is therefore sometimes called Lord
Tenterden’s Rule, which qud the word “ Other ” may perhaps be more
fully stated thus:— Where a statute, or other document, enumerates
several classes of persons or things, and immediately following and
classed with such enumeration the clause embraces “other” persons or
things, — the word “ other ” will generally be read as “ other such like,”
80 that the persons or things therein comprised may be read as ejusdem
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generis with, and not of a quality superior to, or different from, those
specifically enumerated. The principle of this rule as regards statutes
was explained by Kenyon, C.J., in R. v. Wallis (5 T. R. 379), wherein
he said that if the legislature had meant the general words to be applied
without restriction it “ would have used only one compendious word.”
Yet, on the other hand, though “ it is very likely that in former days the
doctrine was applied strictly, there are cases which show that the modern
tendency is to reject a restricted construction” (per Esher, M. R., 4»-
derson v. Anderson, 64 L. J. Q. B. 458; 1895, 1 Q. B. 749), and very
frequently the word receives its wide and larger interpretation of “ every
other sort or kind.”

It is perhaps impossible to lay down any workable rule to determine
which of these two interpretations the word should receive in any case
not already covered by anthority. Therefore, it would seem to be the
most practically useful way to range, as far as possible, the cases into
their two classes of interpretation : —

1. Ejusdem generis;
II. Unrestrictedly Comprehensive.

Ciusdent Seneris,

I. The Sunday Observance Act, 1677, 29 Car. 2, c. 7, from the readi-
ness with which it may be apprehended, and because it was in Sendi
man v. Breach (decided upon that statute) that Tenterden, C. J., gave
his celebrated expression to the rule, may well be placed as the leading
example of the application of the ejusdem generis interpretation of
“Other.” That Act enacts that “no tradesman, artificer, workman,
laborer, or other Person whatsoever,” shall exercise his ORDINARY CaALL-
ING on the Lord’s Day; but neither an Attorney nor Solicitor (Peate v,
Dickin, 4 L. J. Ex. 28; 1 Cr. M. & R. 422; 5 Tyr. 116), Farmer (B.v.
Silvester, 33 L. J. M. C. 79; nom. R. v. Cleworth, 4 B. & S. 927), nora
Stage-Coachman (Sandiman v. Breach, T B. & C.96; 5 L.J.O.S. K. B.
298), is comprised within the phrase “ other person ” in that enactment.
Note: This construction of the Sunday Observance Act is not only re-
markable because it stands at the head of the numerous modern cases
on the word “ Other,” but also because the words in that Act are “or
other person whatsoever,” and it might well have been held that “ what-
soever ” would have widened the meaning of “other,” so as to give the
latter word an unrestrictedly comprehensive meaning. Nor can the
narrowing of the word “other ” in that Act be attributed to any judi-
cial unwillingness to enforce the statute; for Sandiman v. Breach was
decided only three years after the Court which decided it had declared
that that statute “ ought to receive a liberal construction, being for the
better observance of the Lord’s Day ”: per Cur., Ex p. AMiddleton,
3 B. & C.164. Cp, Harris v. Jenns, cited inf, p. 1368.
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So, “any other Person,” s. 1, 22 G. 3, c. 45, “ must mean, ‘other per-
sons acting as the Agents of Government’” (per Richardson, J., Thomp-
son v. Pearce, cited PuBLic SERVICE).

So, the power to examine a judgment debtor or “any other Person,”
in aid of Execution (R. 32, Ord 42, R. 8. C.), does not authorize the ex-
amination of a stranger to the record ; and the phrase only means that if
the judgment debtor be a corporation, any of its officers may be exam-
ined (frwell v. Eden, 56 L. J. Q. B. 446; 18 Q. B. D. 588; 56 L. T.
620; 35 W. R. 511; 3 Times Rep. 535).

So, the words “ other Person having the Management of the Road,”
8. 57, Ry C. C. Act, 1845, includes only a person ejusdem generis with
the preceding words “ Trustees, Commissioners, Surveyor ” (R. v. Wilson,
21 L. J. Q. B. 281; 18 Q. B. 348).

So, the words “or other Agent,” s. 75, Larceny Act, 1861, had to be
read as ejusdem generis with “ Banker, Merchant, Broker, Attorney,”
with which they are there associated (R. v. De Portugal, 56 L. J. Q. B.
567; 34 W. R. 42): Note, this section repealed and replaced by Lar-
ceny Act, 1901.

Abstracts of Title are not, nor are the Deeds abstracted, within the
scale of fees for “ perusing Deeds, Wills, and other Documents,” pro-
vided by Part 1, Sch 2, Solrs Rem Ord (Re Parker, 54 L. J. Ch. 959 ;
29 Ch. D. 199; 52 L. T. 686; 33 W, R. 541: Re Bann Navigation,
Ez p. Olpherts, 17 L. R. Ir. 168). But Cases for Counsel are “ other
Documents ” within the phrase cited (Be Mahon, 1893, 1 Ch. 507: held
otherwise in Ireland, Ez p. O’ Hagan, 19 L. R. Ir. 99); so is an Agree-
ment with a Local Authority for the execution of Sewage Works (Ez p.
Caruth, 25 L. R. Ir. 478).

A Conveyance of described lands “and all other the Freehold He-
redits ” of the grantor “in the several parishes of D., W., & C,, in the
county of York ”; held, not to pass an Advowson of a church at D.
(Crompton v. Jarratt, 54 L. J. Ch. 1110; 30 Ch. D. 298: Suvthe,
Early v. Rathbone, 57 L. J. Ch. 652). So, a mortgage by the Secre-
tary of a Building Society to the Society to secure subscriptions (on
an advance), fines, “and other Moneys,” does not secure moneys em-
bezzled (Bailes v. Sunderland Bg Socy, 55 L. T. 808; 51 J. P. 310,
3 Times Rep. 97).

A Bill of Sale by a yearly tenant of a dwelling-house, of all his house-
hold goods, furniture, and other household effects, in and about the
house, “ and all other his Personal Estate whatsoever,” does not pass his
interest in the house (Harrison v. Blackburn, 34 L. J. C. P. 109; 17
C. B. N. 8. 678). But, probably, if the Bill of Sale had included
growing crops (per Byles, J., S§. C.), or without that, if the document

vOL. I1. 86
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had been an Assignment for the benefit of Creditors, the interest in the
tenaucy of the premises would have passed (Ringer v. Cann, 7 L.J. Ex.
108; 3 M. & W. 343).

“ Rents and other Moneys held upon the trusts of the deed ”; held,
that “ other Moneys ” meant Income only (Clifford v. Arundell, 1 D. G.
F. & J. 307).

“ Stock-in-Trade, Materials, and other Articles” in or about 2 Business;
held, to include a Horse and Gig used in the business (Dean v. Browcn,
5 B. & C. 336).

As to Wills and Settlements; V. Unrestrictedly Comprehensirs,
pp. 1366, 1367.

“ Other Fixtures and Articles in the nature of Fixtures,” in a Les-
see’s covenant to deliver up at the end of the term, connotes Fixtures
of a kind previously enumerated, and if those be only of a kind usually
called “ Landlord’s Fixtures ” the covenant will not include Trade, or
even Tenant’s, Fixtures (Elliott v. Bishop, Bishop v. Elliott, cited
FIxTurgs).

A Proviso for Reduction of Rent in case of fire, flood, storm, tempest,
or other Inevitable Accident,” does not apply to damage arising from
faulty construction of the premises (Saner v. Bilton, 47 L. J. Ch. 267;
7 Ch. D. 815: Manchester Bonding Warehouse Co v. Carr,49 L. J.C.P.
809; 5 C. P. D. 507). V. INEVITABLE.

“ Sickness or other Sufficient Cause”; V. SICKNESS.

The sale of a British ship by licitation is not a Transmission of it
“ by any lawful means other than a Transfer,” within s. 58, Mer Ship-
ping Act, 1854, repld s. 27, Mer Shipping Act, 1894, as the word “ other,”
in that phrase, comprehends only transmissions of the same nature as
those previously enumerated in that section (Chasteauneuf v. Capeyron,
51 L. J. P. C. 37; 7 App. Ca. 127).

“ Other Causes beyond Charterer’s Control,” in a Charter-Party Excep-
tion, refers only to matters g¢jusdem generis with the preceding words
(Re Richardsons and Samuel, 1898, 1 Q. B. 261; 66 L. J. Q. B. 868;
77 L. T. 479; 8 Asp.330; 3 Com. Ca.79: Shamrock S. S. Co v. Storey,
4 Com. Ca. 80; 5 Ib. 21; 81 L. T. 413).

“ All other CoxpiTiONS A8 PER CHARTER-PARTY,” in the Excep
tions in a Bill of Lading, will be read ejusdem generis, and will not
incorporate from the Charter the Negligence Clause as per Baltic Bill
of Lading, 1885 (Serraino v. Campbell, 1891,1 Q. B. 283; 60 L. J.Q.B.
303: Manchester Trust v. Furness, 1895, 2 Q. B. 539; 64 L. J. Q. B.
7686, following Russell v. Niemann, 34 L. J. C. P.10; 17 C. B. N. 8.
163).

“ Other Legal Merchandize,” in a Charter-Party, means, that the char
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terer may ship any lawful article he pleases, but must pay Freight as
though such articles were ejusdem generis with those specified (Capper
v. Forster.6 L.J. C. P. 332; 3 Bing.N. C. 938: Cockburn v. Alexander,
18 L. J. C. P. 74; 6 C. B. 791: Furness v. Tennant, 8 Times Rep. 336).
V. LEGAL MERCHANDIZE.

“ All other Perils,” &c, in a Marine Insurance, covers only such perils
as are gjusdem generis with the enumerated perils (Thames & Mersey
Mar Insrce v. Hamilton, 12 App. Ca. 484 ; 56 L. J. Q. B. 626. Vf, the
cases there cited). Note: as to what are such “ other Perils,” &c, V. The
Knight of St. Michael, 1898, P. 30; 67 L.J. P. D. & A. 19; 78 L. T.
90; 46 W. R. 396, and cases there cited.

“ Other Proceeding whatsoever,” in a power to release contained in a
Power of Attorney, meant, Proceedings of the same kind as those enum-
erated (Solomon v. Graham, 5 E. & B. 323). Vf, PROCEEDING.

The Act (11 G. 2, c. 19, ss. 8, 9), for extending the Common Law
right of Distress, and which enables a landlord to distrain upon “all
sorts ” of growing “corn and grass, hops, roots, fruits, pulse, or other
Product whatsoever,” does not include trees, shrubs, and plants growing
in a nursery garden (Clark v. Gaskarth, 8 Taunt. 431: Clark v. Calvert,
3 Moore C. P. 114: Va, R.v. Hodges, Moo. & M. 341, which is a similar
decision, as regards the offence created by 7 & 8 G. 4, c. 29, s. 42, repld
8. 36, Larceny Act, 1861).

“ Any Way or other Easement” in the Prescription Act, 1832, 2 & 3
W. 4, c. 71, 8. 2, does not include a right of wind or air ( Webb v. Bird,
30 L. J. C. . 384; 31 Ib. 335; 10 C. B. N. 8. 268; 13 Ib. 841), or
light (Perry v. Eames, 1891, 1 Ch.658; 60 L. J. Ch. 345; 64 L. T. 438:
Wheaton v. Maple, 1893, 3 Ch. 48; 62 L. J. Ch. 963; 69 L. T. 208;
41 W. R. 677).

“Other Agent ”; V. AGENT.

“ Other Building” to qualify for the parliamentary franchise under
Rep People Act, 1832, 2 & 3 W. 4, c. 45, s. 27 (repealed by 48 & 49 V.
c.3) must have been something substantial and ejusdem generis with the
preceding words, “ house, ware-house, counting-house, shop ” (Powell v.
Boraston, 34 L. J. C. P. 76; 18 C. B. N.8.175; H. & P. 170: Morrish
v. Harris, L. R. 1 C. P. 155; nom. Norrish v. Harris, 35 L. J. C. P.
101: Powell v. Farmer, 34 L. J. C. P. 71); and so, of the same phrase
in 8. 3, Prescription Act, 1832 (Harris v. De Pinna, 33 Ch. D. 238).
¥f, BuiLping.

“ House or other Building,” s. 92, Lands C. C. Act, 1845; V. House.

“ Dwelling-house, workshop, or other bg ”; ¥. BuiLpIinG.

“ QOther Place”; V. Prace: Pusric Dancina.

In Rating Acts, where power is given to rate enumerated classes of



OTHER 1364 OTHER

Cfusdemt Seneris ; —

corporeal property (e.g. lands, houses) and “ other Tenements or Here
ditaments,” these latter words will generally be confined to ecorporeal
tenements or hereditaments, and will not extend to Tithes (R. v. Neville,
15L. J. M. C. 33; 8 Q. B. 452: semdble, the over-rules Powell v. Bull,
1 Comyn, 265, and RB. v. Skingle, 1 Stra. 100); or Market-Tolls (RB. v.
Mosley,2 B. & C. 226; 3 D. & R.385: Colebrooke v. Tickell, 5 L. J. K. B.
180; 4 A. & E. 916); or the Street Mains of a Gas, or Water, Company
(R. v. Manchester W. W. Co, 1 B. & C. 630; 3 D. & R. 20: East Lon-
don W. W. Co v. Mile End Old Town, 17 Q. B.512: Chelsea W. W. Co
v. Bowley, 17 Q. B. 358; 20 L. J. Q. B. 520: Sv, R.v. Shrewsbury Gas
Co, p. 1368, post : Metrop Ry v. Fowler, 1893, A.C. 416; 62 L. J. Q. B.
553; 69 L. T. 390; 42 W. R. 270). So, where (bys. 33, 3 & 4 W. 4
c. 90) the rating of “ houses, buildings, and Property (other than land)”
was to be triple that of land, it was held that “ property ” did not include
a canal and towing-path (£. v. Neath Canal Nav., 40 L. J. M. C. 193;
L.R.6 Q. B. 707). F. PROPERTY OTHER THAN LAND: TENEMENT.

“ High Constable, or other Proper Officer,” s. 62, 13 G. 3, c. V8, means,
an Officer analogous to a High Constable in a Hundred (R. v. Surrey
Jus., 5 B. & C, 241).

The duties on metals exported or imported into the port of Arundel
and imposed by the Schedule to 6 G. 4, c. clxx., which enumerated cop-
per, iron, lead, brass, pewter, and tin, and concluded with an assessment
“on all other Metals not enumerated,” were held not to apply to gold or
silver (Casher v. Holmes, 9 L. J. O. S. K. B. 280; 2 B. & Ad. 592).

The penalty imposed by the Turnpike Roads Act, 1822, 3 G. 4, c. 126,
s. 121, for hauling “ any timber or stone, or other Thing, otherwise than
upon wheeled carriages,” is confined to heavy substances injurious to
roads, like timber or stone, and does not extend to straw (per Crompton
and Mellor, JJ., Cockburn, C. J., dub., Radnorshire v. Evans, 33 L. J.
M. C. 100; 3 B. & 8. 400).

The Act (7 & 8 G. 4, c. Ixxv,, 8. 37) imposing a penalty for the navi-
gation of the Thames by unqualified persons with “ any wherry, lighter,
or other Craft,” does not include a steam-tug carrying neither passengers
por goods (Reed v. Ingham, 23 L. J. M. C. 156; 3 E. & B. 889). Baut
8. 57 of the same statute, enabling the Corporation to make bye-laws for
the navigation “ of boats, vessels, and other Craft,” does extend to steam
vessels (Tisdell v. Combe, T L. J. M. C. 48; 7 A. & E. 788).

The penalty imposed by s. 64, P. H. Act, 1848, for newly establishing,
without a license, “ the business of a blood-boiler, bone-boiler, fell-monger,
slaughterer of cattle horses or animals of any description, soap-boiler,
tallow-melter, tripe-boiler, or other Noxious or Offensive business, trade,
or manufacture,” was restricted to trades that dealt with substances
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which are or must necessarily become, in themselves, noxious or offen-
sive; and brick-making, per se, was not prohibited (Wanstead v. Hill,
cited Noxrous).

“ Notice, Order, or other Document,” s. 128 (1), P. H. London Adct,
1891, includes a Summons (R. v. Mead, 1894, 2 Q. B. 124; 63 L.J. M. C.
128; 70 L. T. 766; 42 W. R. 442; 58 J. P. 448).

The penalty imposed by s. 3, Hosiery Manufacture (Wages) Act, 1874,
37 & 38 V. c. 48, for making deductions from wages “ for frame rent and
standing, or other Charges,” does not include fines for misconduct ( Willis
v. Thorp, 44 L.J. Q. B. 137; L. R. 10 Q. B. 383).

The penalties for fishing without license in the Severn Fishery Dis-
trict, — (defined by the Secretary of State’s certificate to be “ So much
of the River Severn and of the Rivers Vyrynw and Teme, and of all other
Tributaries of the said River Severn as is situate” in certain counties,
&c), — were only applicable to such tributaries of the Severn as are like
Vyrynw and Teme, .c. those that are direct tributaries (Merricks v. Cad-
wallader, 51 L. J. M. C. 20). Vf, TriBuTARY.

“ SNARE, spear, gaff, strokehall, snatch, or other Like Instrument,” for
catching salmon, s. 8, Salmon Fisheries Act, 1861, as amended by s. 18,
Salmon Fisheries Act, 1873, does not include a net having a smaller
mesh than that prescribed by s. 10 of the Act of 1861 (Jones v. Davies,
1898, 1 Q. B. 405; 67 L. J. Q. B. 294; 78 L. T. 44; 62 J. P. 182).

A builder employed by a building owner was not entitled to notice of
action under s. 108, Metrop Bg Act, 1855 (repealed by London Bg Act,
1894), which required such a notice to be given to “ any district surveyor
or other Person ” (Williams v. Golding, 35 L. J. C. P. 1; L. R.1C. P.
69; H. & R. 18: Cp, R. v. Doubleday, p. 1367, post: TREASURER).

A Ragged Industrial and Reformatory School is not within the proviso
to s. 62, Charitable Trusts Act, 1853, which enacts that “ cathedral, col-
legiate, chapter, or other Schools” shall not have exemption from the
jurisdiction of the Charity Commrs (Re Stockport Schools, 1898, 2 Ch.
687; 68 L. J. Ch. 41; 79 L. T. 507; 47 W. R. 166). V. ScrooL.

It has been stated that when words descriptive of the rank of persons
or things are used in a descending order according to rank, and general
words (such as “ other ” persons or things) are superadded, that word will
not include persons or things of a higher rank or importance than the
highest named, if there be any lower species to which they can apply
(Maxwell, 417, 418: Va, Wilberforce, 183, 184, for cases on early statutes
illustrating this rule). The case of Ex p. Hill (3 C. & P. 225), which
decided that the 3 G. 4, c. 71, which punished cruelty to any “ horse,
mare, gelding, mule, ass, ox, cow, heifer, sheep, or other Cattle,” did not
include a Bull, was certainly a remarkable decision; but it may be
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doubted whether it, or the rule just stated which it is supposed to illus-
trate, is of much practical value at the present day. It may however be
noticed that this rule receives illustration from at least one Stat. Def.
for the Naval Discipline Act, 1861, 24 & 25 V. c. 115, provides that
“ ¢ other Punishment,’ shall be deemed to comprise any one or more of
the punishments inferior in degree to the specified punishment according
to the scale hereinbefore mentioned ” (s. 48).

“ Other Place”; V. PLacE.

For other cases of the application of the ejusdem generis interpretation
of the word “ Other”; V. Lowther v. Radnor, 8 East, 113: Kitchen v.
Shaw, TL. J. M. C.14; 6 A. & E. 729: Bramwell v. Penneck, 6 L. J.
O0.S.M.C.47; 7T B. & C. 536, 0on 20 G.2, ¢.19,s.1; 6 G. 3, ¢. 25
s. 4, and 4 G. 4, c. 34, 8. 3: — Midgley v. Richardson, 15 L. J. Ex. 257;
14 M. & W. 595: Hedley v. Fenwick, 3 H. & C. 349, on Enclosure Acts:
—R. v. Hall, 1 B. & C. 237, on 9 Anne, c. 20: — B. v. Spratley, 25
L. J. Q. B. 257; 6 E. & B. 363, on Municipal Act, 5 & 6 W. 4, ¢. 76,
8s. 32, 142, and R. v. Dickenson, 26 L. J. M. C. 204; T E. & B. §31, on
a Bye-law made under that Act: —and Ward v. Folkestone W. W. (o,
59 L. J. M. C. 65; 24 Q. B. D. 334, on a Local Waterworks Act.

Va, AcCIDENT: ALMS.

Tnregtrictedly Comprehensive.

II. It seems the better opinion, in view of modern authorities, that the
ejusdem generis principle of construing the word “ other ” is not, in gen-
eral, applicable in the construction of Wills. No doubt, in Hotham v.
Sutton, 15 Ves. 326 (which was a Will case), Ld Eldon said, “ The doc-
trine appears now to be settled in this Court, that the words ¢other
effects,’ in general, mean effects ejusdem generis ”; but he did not in that
case apply the doctrine, but rather seized upon an exception of money out
of “ other effects ” as a reason for giving that latter phrase its full mean-
ing after allowing the express exception. And so although in Wms. Exs.
(p- 1046) it is stated that the ¢jusdem generis rule is applicable even to
Wills, yet, it is added, “ this rule is not of universal application ”; whilst
at p. 757, 1 Jarm., it is said that the rule “seems scarcely to accord”
with the recent decisions there, ef seq, very elaborately stated ( Fa, Theo-
bald, 206). If, indeed, the rule exists at all for the purpose of constru-
ing Wills, it is at least subject to so many exceptions and may so easily
be displaced by very small expressions, that it is probably safe to sar
that the gjusdem generis principle has practically so slender a value, qui
Wills, as to be inappreciable; and that therefore when general words
such as “ other,” occur in a Will they must be construed according to the



OTHER 1367 OTHER

Tnrestriccedly Comprehensive : —

circumstances of each case. Thus in Hodgson v. Jex (45 L. J. Ch. 388;
2 Ch. D. 122), it was held that a bequest of “ all my furniture, plate,
linen, and other Effects,” comprised all the residuary personal estate of
the testator ; so, after similar words of enumeration, of “all other the
rest and residue of my personal estate ” (Martin v. Glover, 1 Coll, 269);
and so, of a bequest of “ All my wines and other Property ” (Arnold v.
Arnold, 4 1. J. Ch. 123; 2 My. & K. 365: Vf, Bernard v. Minshull, 28
L. J. Ch. 649; Johns. 276: 1 Jarm. 751, 754, n: Er CETERA). So, of
Settlements: therefore, where a Post-Nuptial Settlement assigned “ all
the household furniture, plate, linen, china, glass, and tenant’s fixtures,
wines, spirits, and other consumable stores, and other Goods Chattels and
Effects,” in or upon a messuage with its coach-houses and stable-buildings;
held, that the italicised words passed carriages, horses, harness, and stable
furniture, in the coach-houses and stable-buildings (Anderson v. Anderson,
1895, 1 Q. B. 749; 64 L.J. Q. B. 457; 72 L. T. 313; 43 W. R. 322);
but a Bequest of “ household furniture, books, pictures, paintings, en-
gravings, plate, linen, china, and other Effects” was held by Stirling, J.,
not to pass jewellery (Re Hammersley, 81 L. T. 150). Cp, Harrison v.
Blackburn, and Ringer v. Cann, cited ante, pp. 1361, 1362.

It would also seem that the ejusdem generis rule of interpretation has
but little, if any, value in statutes conferring discretionary powers on the
judiciary or such like public functionaries. Thus, the power to remit to
the County Court actions for “ Malicious Prosecution, Illegal Arrest,
Illegal Distress, Assault, False Imprisonment, Libel, Slander, Seduc-
tion, or other Action of Tort,” in cases where the plaintiff has no visible
means of paying costs (s. 10, Co. Co. Act, 1867), seems to have applied to
all actions of tort without limitation (Clapham v. Oliver, 30 L. T. 365; 22
W. R. 655) : Note. The section is replaced by s. 66, Co. Co. Act, 1888.

So, the power given by s. 7 of the County Rates Act, 1852,15 & 16 V.
c. 81, to a County Assessment Committee to summon “ overseers, con-
stables, assessors, collectors, and any other Persons whomsoever,” to
produce documents relating to values of property, &c, is not confined to
officials, but extends to all persons whomsocever (E. v. Doubleday,
3 E. &E. 501). Cp, Williams v. Golding, p. 1365, ante.

The words “ any other Article or Thing,” s. 37, Prison Act, 1865, 28
& 29 V. ¢. 126, which makes it felony to facilitate the escape of a pris-
oner by conveying to the prison “any mask, dress, or other disguise, or
any letter, or any other Article or Thing,” mean, any other article or thing
of any kind, sort, or description, whatsoever, e.g. a crow-bar (&. v. Payne,
35L.J. M. C.170; L. R.1C. C. R. 27). Note. —The Court in that
case gave as a reason for its judgment that all the prior statutes on the
subject had included a crow-bar; but its omission should, it is submit-
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WUnrestrictedly Comprebensibe : —

ted, have rather had a contrary effect. The decision would, perhaps, be
better based if the word “or,” after the word “letter,” were construed
as altogether disconnecting “article or thing” from the preceding
enumerations.

“ Any other Building whatsoever,” 4 G. 2, ¢. 32, comprises all build-
ings, e.g. a summer-house half a mile away from the house using it
(RB. v. Norris, Russ. & Ry. 69).

“ Other Officer”; V. OFPFICER.

A power to rescind a Contract, “ from any other Cause whatever,” in-
cludes any reasonable cause (Sun Fire Office v. Hart, 58 L. J. P. C. 69;
14 App. Ca. 98).

“ Tonnage, timber, stores, or other Goods,” 5. 23,.39 & 40 V. c. 80,
repld s. 85, Mer Shipping Act, 1894, includes horses and cattle
(V. Goops).

A ship-owner is entitled to limit his liability for the loss of passenger’s
personal effects wearing apparel and luggage, under the phrase “ goods,
merchandize, or other Things whatsoever,” in 8. 503, Mer Shipping Act,
1894 (The Stella, 81 L. T. 235).

The penalty imposed by s. 3, 26 & 27 V. c. 117, for preventing the
Medical Officer or Inspector from entering any “ slaughter-house, shop,
building, market, or other Place,” extended to “every species of prem-
ises,” e.g. a yard (Young v. Gattridge, 38 L. J. M. C. 67; L. R. 4Q. B.
166). Note: s. 118, P. H. Act, 1875, replaces that section, but avoids
question by simply imposing the penalty for preventing the entry of
“any premises.”

“ Other Place”; V. PLacE.

“ Licensed Victualler or person licensed to sell beer,” &c, “ or other
Person,” 8. 1, 11 & 12 V. c. 49, includes all the world other than the
persons specified (Harris v. Jenns, 9 C. B. N. 8.152; 30 L. J. M. C.
183). Cp, Sandiman v. Breach, ante, pp. 1859, 1360.

By a Private Town Act the Trustees were empowered to rate occupiers
of all “shops, malt-houses, granaries, warehouses, coach-houses, yards,
gardens, garden-ground, stables, cellars, vaults, wharfs, and other Build-
ings and Hereditaments ” within certain limits, “ meadow and pasture-
ground excepted.” This exception was held to take the words “ other
hereditaments ” out of the ejusdem generis rule, so that the maiuns of a
Gas Company were rateable (R. v. Shrewsbury Gas Co, 1 L. J. M. C.
18; 3 B. & Ad. 216: Va, as to the value of an exception in controlling
the construction, Hotham v. Sutton, 15 Ves. 326: ArLms: and Cp, R.v.
Manchester W. W. Co, and other cases, p. 1364, ante).

“ Other Incorporated Company ”; V. ComMpPaNY.

“ Qther Rate”; V. Carr v. Fowle, cited RaTE.
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Vh, Cork and Bandon Ry v. Goode, 22 L. J. C. P. 198; 13 C. B. 826.

Note, that in Leicester v. Brown (cited BuiLpiNg), the absence of
“ other ” was used by Pollock, B., as a reason for excluding an ejusdem
generis construction.

OTHER CIRCUMSTANCES. — V. CIRCUMSTANCES.

OTHER CONDITIONS.— V. ConpiTIONS A8 PER CHARTER-
PaArTy.

OTHER DAUGHTERS. — “ Other daughters surviving ”; V. Beck-
with v. Beckwith, 26 W. R. 282; 36 L. T. 128. :

OTHER MANNER.—7V. MANNER.
"OTHER PARTY. —V. Party: OPPOSITE PARTY.
OTHER PERSON.—7. OrHER: PERSON.

OTHER SONS. —1In a gift to second, third, fourth, and all and
every “ other Sons ” of A., the first son though not mentioned is not ex-
cluded, but rather the word “ other,” “ ex vt termini, includes the first ”
(per Ld Brougham, Langston v. Langston, 8 Bligh, N. 8. 167; 2 Cl.
& F. 194, cited 2 Jarm. 215, 216). In Locke v. Dunlop (39 Ch. D. 387;
57 L. J. Ch. 1010; 3 Times Rep. 628), Stirling, J., held, on the con-
text, that “ other son ” had reference to futurity, and included only those
sons who should be born after his sons who were in existence at the date
of his Will; and that learned judge distinguished Galley v. Barrington
(2 Bing. 387; 10 Moore, 21). Cp, ELDEST.

OTHER THAN. — “Other than” creates an Exception (Wrotesley
v. Adams, Plowd. 195).
V. BeSIDES : PROPERTY OTHER THAN LAND.

OTHER THE ISSUE. —1In Allgood v. Blake (41 L. J. Ex. 217;
42 Tb. 101; L. R. 7 Ex. 339; 8 Ib. 160), the words (at the end of a
series of limitations in Tail Special) “to the use of all and every Other
the Issue,” were read, not as excluding those before mentioned but
rather, as completing a provision for all the issue and as thus creating a
vested remainder in tail general.

OTHER TRUSTEE. —“ Where four Trustees were appointed origin-
ally, and the power was to the surviving, or continuing, or otker Trustee,
to appoint new Trustees, it was held that the survivor of the four trustees
who desired himself to be discharged, could, by force of the words ¢other
Trustee,” appoint four new trustees in the place of himself and three
others ” (Lewin, 786, citing Camoys v. Best, 19 Bea. 414).
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OTHERS %"?‘! OTHER. —“Others and other of them”; V. Re

Chaston, 50 L. J. Ch. 716; 29 W. R. 778; 45 L. T. 20.
“ Others or other,” not read as “ Survivors or Survivor”; V. Re Hagen,
46 L. J. Ch. 665. V. SurVIVOR.

OTHERWISE. — Speaking generally, “ Otherwise ” when following
an enumeration, should receive an ejusdem generis interpretation much
in the same way as OTHER. As to this general rule “ no authority is
necessary ” (per Cleasby, B., Monck v. Hilton, 46 L. J. M. C. 167), and
Pollock, B., said (Ib. 168) “ the principle upon which this rule is founded
is thoroughly established.” Va, per Dowse, B., Haren v. Archdale, 12
L. R.Ir. 318. But it is a general rule which, in the case of “ Otherwise,”
is not unfrequently found inapplicable. Indeed, Russell, C. J., is re.
ported to have said, “ the doctrine of ¢jusdem generis does not apply to
the words ¢or otherwise’” (Sutton v. L. C. & D. Ry, 12 Times Rep. 425.
Va, per Jessel, M. R., Lowther v. Bentinck, p. 1372, post).

Vernon's Case (4 Rep. 1a) is the leading authority on this word ; and
there it was decided that the proviso, contained in s. 9, Statute of Uses,
27 Hen. 8, c. 10, enabling a wife to take or reject hereditaments given to
her “for term of her life or otherwise in jointure,” extended to an estate
in fee simple; but the judgment says, “ for nota, this word ¢otherwise’
is not indefinite, but ¢ otherwise in jointure’” (4 Rep. 3 b).

By s. 1, Sum Jur Act, 1848, 11 & 12 V., c. 43, Justices may issue a
summouns in cases where they have authority to make “ any Order for the
payment of any Money or otherwise ”; an Order for the demolition of a
building under a local Improvement Act is within these words and must
therefore (by s. 11) be made within 6 months after the completion of the
building (Morant v. Taylor, 45 L. J. M. C. 78; 1 Ex. D. 188; 40 J. P.
101). Vf, Arisk.

S. 4, Vagrancy Act, 1824, 5 G. 4, c. 83, makes it an offence “ pretend-
ing or professing to tell FoRTUNES, or using any subtle craft means or
device by Palmistry or otherwise to deceive.” * Reading this as a whole
I should take the word ¢otherwise,” not as limiting the earlier words, but
as enlarging the word ¢ palmistry,” and providing against the professing
to tell fortunes or using craft means or devices to deceive, whether by
palmistry or by contrivance to deceive other than palmistry, provided
they are of the same general character as is indicated by the earlier words
of the section” (per Pollock, B., Monck v. Hilton, 46 L. J. M. C. 169).
Accordingly, pretended spiritualism is within the offence (AMonek .
Hilton, 46 L. J. M. C. 163; 2 Ex. D. 268 ; 25 W. R. 373; 41 J. P. 214).
But a trick of legerdemain is not (Jokhnson v. Fenner,33 J. P. 740); for,
“in such a case no peculiar power is pretended, like telling fortunes or
palmistry, to impose upon the credulous” (per Cleasby, B., in Monck v.
Hilton, 46 L. J. M. C. 167). TJf, Ex p. 4-G, 41 J. P. 118: R. v. Mid-
dlesex Jus., Ib. 629: Re Slade, 36 L. T. 402.
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Though under the County Courts Act, 1867, 30 & 31 V. c. 142, 5. 7,
an action in the High Court for an amount exceeding £50, but reduced
by payment after action brought, could not be remitted to the Co. Co.
under the words of the section “ reduced by payment, an admitted set-
off, or otherwise ” (Osborne v. Homburg, 45 L. J. Ex. 65; 1 Ex. D. 48;
24 W.R. 161: Walesby v. Gouldstone, 35 L. J.C. P. 302; L. R.1C. P,
567; 14 W.R. 899; 14 L. T. 662: Foster v. Usherwood, 47 L. J. Ex.
30; 3Ex. D.1; 37L. T. 389; 26 W. R. 91: Va, Co. Co. Act, 1888, s. 65,
and thereon Hodgson v. Bell, 59 L. J. Q. B. 231; 24 Q. B. D. 525; 38
W. R.325; 62 L. T. 481), yet, after issue joined, such an action, how-
ever subsequently reduced below £50, could be remitted under s. 26, Co.
Co. Act, 1856, 19 & 20 V. c. 108, because in that section the words are
“reduced by payment into Court, payment, an admitted set-off, or other-
wise,” and as “payment into Court” must refer to something after
action brought, the words “ or otherwise ” received their natural meaning
(Gray v. Hopper, 36 W. R.746; 21 Q. B.D. 246 ; 57 L. J.Q.B. 505). By
8. 65, Co. Co. Act, 1888, the words are “ reduced by payment, an admitted
set-off, or otherwise.” V. REDUCED BY PAYMENT: ADMITTED SET-OFF.

A Provision in a Private (Borough) Improvement Act that nothing
therein contained should affect any right which the Corporation might
have “ under the Municipal Corporation Acts, or otherwise,” is not con-
fined to Acts similar in kind to the Municipal Corporation Acts, but
extends to all Acts (Zaylor v. Oldham, 46 L. J. Ch. 108; 4 Ch. D. 395).
Va, on 8. 169, 11 & 12 V. c. clxiii., Sion College v. London Corp, 1900,
2 Q. B. 581; 69 L. J. Q. B. 766.

“ A Married Woman shall be capable of entering into, and rendering
herself liable in respect of and to the extent of her SEPARATE PROPERTY
on, any Contract, and of suing and being sued either in Contract or
in Tort,or otherwise, in all respects as if she were a FEME Sole,”
s. 1 (2), M. W. P. Act, 1882; that is not to be read only in connection
with the power to contract, but has a general application and gives her
the power of suing, and imposes the liability of being sued, just as
though she were unmarried, — e.g. she may be sued by an exor to refund
assets paid to her in ignorance of a debt which afterwards the exor is
called on to pay and which if known would have been paid out of such
assets (Re Kershaw, 60 L. J. Ch. 9; 45 Ch. D. 320; 63 L. T. 203; 39
W. R. 23).

“ A Power to Appoint, ‘by Will or otherwise,” of course, authorizcs an
appointment by Deed ” (Sug. Pow. 211, citing Jrwin v. Farrer, 19 Ves.
86: Van v. Barnett, Ib. 110).

A Condition of Sale empowered a vendor to vacate the sale if any
Objection were made “ as to the abstract of title, or the evidence thereof,
or the conveyance, or as to compensation, or indemnity, or otherwise ”;
and Westbury, C., held that the word “ otherwise” would comprehend
all other subjects as to which there might be an objection or a claim
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made by the purchaser (Cordingley v. Cheesebrough, 31 L. J. Ch. 621;
3 Giff. 496; 4 D. G. F. & J. 379: VJ, jdgmt of Esher, M. R., Re Terry
to White, 55 L. J. Ch. 347; 32 Ch. D. 14; 34 W. R. 379).

8o, in the ordinary Power to Trustees to apply capital in or towards
“the advancement, or preferment, or otherwise for the benefit” of a
person, the words italicised are not restricted by “advancement” or
“ preferment ” (V. ADVANCEMENT: Lowther v. Bentinck, 44 L. J. Ch.
197; L. R.19 Eq. 167: in the Jessel, M. R., said, “ When I find the
words ‘or otherwise,’ I am bound to say I don’t know what is ejusdem
generis”). So, a direction to make Deductions, from the income of a
tenant for life, for all ordinary outgoings for “ taxes, or otherwise,” was
held to include cost of drainage works under 8. 73,18 & 19 V. ¢. 120
(Re Crawley, 54 L. J. Ch. 652; 28 Ch. D. 431).

A Lessee’s covenant to pay expenses of “ reparation, pulling down, re-
building, or raising, or in or about any drainage or sewerage, or other-
wise By VIRTUE of any Act of Parliament,” includes structural works
under the Factory and Workshop Act (drding v. Economic Printing Co.,
79 L. T. 622).

A Gift of Real Estate, to hold “for ever, or otherwise,” according to
the respective natures and tenures thereof; held to include leaseholds for
years (Swift v. Swirt, 20 L. J. Ch. 121; 1 D. G. F. & J. 160).

Where a party to an Action has to satisfy the Court of any matter “ by
Affidavit, or otherwise,” that means, by affidavit or any other sufficient
means (Shelford v. Louth Ry, 4 Ex. D. 317; 28 W. R. 407).

An Admission “either on the Pleadings, or otherwise,” R. 6, Ord.
32, R. S. C., may be in an affidavit (Freeman v. Coz, 47 L. J. Ch. 560;
8 Ch. D. 148: Porrett v. White, 55 L. J. Ch. 79; 31 Ch. D. 52: Lau-
dergan v. Feast, 55 L. J. Ch. 505; 54 L. T. 369), or in a letter before
action (Hampden v. Wallis,54 L. J. Ch. 1175; 27 Ch. D. 251; 32 W. R.
977), “Jessel, M. R., used to say that one admission is as good as
another” (per Chitty, J., Ib.); it may even be oral (Re Besny, 1894,
1 Ch. 499; 63 L. J. Ch. 312; 70 L. T. 160; 42 W. R. 377).

Though an Indictment will not lie for an offence newly created by
statute where another method of prosecution is appointed, yet if the
statute gives a recovery by Action of Debt, Bill, Plaint, Information,
¢or otherwise,’ it authorizes a proceeding by way of Indictment ” (Dwar.
673).

A Bill of Lading which exonerates the ship-owner from the negligence
of his servants “in Navigating the ship, or otherwise,” means, that the
ship-owner is not to be responsible, “ whether the negligence be in navi-
gating the ship or not” (per Rigby, L. J., Baerselman v. Bailey, 1895,
2Q.B.301; 64 L. J.Q.B. 707; 72 L. T. 677; 43 W. R. 593, in whc was
discussed, Norman v. Binnington, 59 L. J. Q. B. 490; 25 Q. B. D. 475;
38 W. R. 702; 63 L. T. 109). But where a Bill of Lading exonerated
the ship-owners from claims arising from * Defects latent on beginning of
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voyage, or otherwise ”; held, that that did not cover a patent defect in
ventilation nor the consequent damage (Waikato v. New Zealand Ship-
ping Co, 1899, 1 Q. B. 56; 68 L. J. Q. B. 1; 8 Asp. 442; 3 Com. Ca.
109; 79 L. T. 326). .

“Dividends, Profits, or otherwise,” 8. 38 (7), Comp Act, 1862; V.
Re Leicester Racecourse Co, 55 L. J. Ch. 206; 30 Ch. D. 629; 53 L. T.
340; 34 W. R. 14. . _

THREAT by “ Circulars, Advertisements, or otherwise,” s. 32, Patents,
Designs, and Trade-Marks Act, 1883, has a general interpretation (Drif-
Jield & East Riding Linseed Co v. Waterloo Mills Co, 31 Ch. D. 638;
55 L. J. Ch.391; 54 L. T. 210; 34 W. R. 360: Skinner v. Shew, 1893,
1 Ch. 413; 62 L. J. Ch. 196). Vf, CIRCULAR.

On the other hand : —

Where a Settlement recited a Will under which A. was entitled to an
interest in certain funds, and then settled all the share and interest of
A. in those funds “to which she is now, or may become, entitled by
accruer, survivorship, or otherwise ”; held, that the share in the same
funds to which A, afterwards became entitled by a subsequent Will of
another person was not comprised in the Settlement (Parkinson v. Dash-
wood, 30 Bea. 49; 9 W. R. 493; 4 L. T. 41).

The provision in the Wills Act, 1837, for revoking a Will by “ burn-
ing, tearing, or otherwise destroying ” it, the words italicised have to be
read as egjusdem generis with “ burning, tearing ”; V. DrstrROY.

So, the pbrase in s. 53, Towns Improvement Clauses Act, 1847, 10 &
11 V. c. 34, relating to streets not theretofore paved and flagged, “ or
otherwise made good,” refers to a process gjusdem generis with paving
and flagging; ¢.e. otherwise made into an artificial road in a manner
similar to that in which a road is made by paving and flagging (per
Brett, M. R., Portsmouth v. Smith, 53 L. J. Q. B. 92; 13 Q. B. D. 184;
in H. L., 54 L. J. Q. B. 473; 10 App. Ca. 364).

V. Gur.

So, the phrase “otherwise engaged in Manual Labour,” s. 10, Em-
ployers and Workmen Act, 1875, 38 & 39 V. c. 90, following, as it
immediately does, an enumeration of employments exclusively manual,
embraces only “ people who are ordinarily known in the English lan-
guage as working people who exercise manual labour ” (per Brett, L.J.),
and does not include an omnibus conductor (Morgan v. London Gen.
Omnibus Co, 53 L.J. Q. B. 362; 13 Q. B. D. 832: Va, per Smith, J.,
Cook v. N. Metrop Tramways, 18 Q. B. D. 684).

So, the requirement, s. 25, Comp Act, 1867, that shares in a Co must
be paid for In CasH unless “ otherwise determined by a ConTrACT duly
made IN WRITING,” means, that a consideration other than cash may be
accepted, but did not enable a Co to issue shares at a Discount (Ooregum
Co v. Roper, 1892, A.C. 125; 61 L. J. Ch.337; 66 L. T. 427; 41 W. R.
90: Welton v. Saffery, 66 L. J. Ch. 362; 1897, A.C. 299; 76 L. T. 505:
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Re Eddystone Marine Insrce, 1893, 3 Ch. 9; 62 L. J. Ch. 742), even
though they were taken with Debentures (Re Railway Time Tables Co,
62 L. J. Ch. 935); and the ruling also applied as between the share-
holders inter se (15.): but the Court would not weigh-up such other con-
sideration, if real and not illusory (Re Theatrical Trust, 1895, 1 Ch.
771; 64 L. J. Ch. 488; 72 L. T. 461; 43 W. R. 553: Re Common Pe-
troleum Engine Co, 1895, 2 Ch. 759; 65 L. J. Ch. 76: Re Wragg, 1897,
1 Ch. 796; 66 L. J. Ch. 419; 76 L. T. 397; 45 W. R. 5567: Larocgue v.
Beauchemin, cited IN Casn). Note: the section is repealed by s. 33,
Comp Act, 1900, and is replaced by s. 7 thereof.

Compliance with the Forest of Dean Rules may be enforced by “ In-
junction, . . . or otherwise,” 8. 29,1& 2 V. ¢. 43; words which “ prob-
ably mean that if an injunction to restrain be not the proper remedy, a
mandatory order may be made. In other words, they refer rather to pre-
vention than to damages ” (per Selborne, C., Brain v. Thomas, 50 L. J.
Ex. 664: Va, per Bramwell, B., Ross v. Price, 45 L. J. Ex. 777; 1 Ex.
D. 269).

The direction in the Act, which is the foundation of the modern Poor
Law (43 Eliz. c. 2), that the Poor Rate is to be raised “ weekly or other-
wise,” means, “that it is to be raised, at the outside, annually " (per
Esher, M.R., R. v. Christopherson, 55 L. J. M. C. §; 16 Q. B. D. 7;
53 L. T. 804; 34 W. R. 86; 50 J. P. 212).

Perhaps one of the most instructive decisions as to the meanings of
“ Otherwise ” is that of Cave, J., in Ex p. Tidswell (56 L. J. Q. B. 548;
567 L. T. 416; 35 W. R. 669), wherein he analysed the use of the word in
several of the sections of the M. W. P. Act, 1882, and as a result held
that in 8. 3 a loan from a wife to her husband for the purpose “ of any
trade or business, carried on by him or otherwise,” means, trade or busi-
ness carried on by himself, or otherwise in partnership with others, or as
agent, &c, and that therefore a wife is entitled to prove in competition
with the general creditors of her husband for a loan advanced for private
purposes wholly unconnected with trade or business. That case was fol-
lowed in Macintosh v. Pogose (1895, 1 Ch. 505; 64 L. J. Ch. 274; 72
L. T. 251), notwithstanding the dictum to the contrary in Alexander v.
Burnkill (24 L. R. Ir. 511), and the reading of Cave, J., having, on a re-
view of the cases, received the approval of the Court of Appeal (Re Clark,
1898, 2 Q. B. 330; 67 L. J. Q. B. 759), it will, probably, be accepted as
the true reading.

“ Otherwise than uunder this Act ”; V. TeENANT, towards end.

“ Or as she shall otherwise direct ”; V. DIRECT.

“ Except where otherwise provided ”’; V. ExcEPT.

“ Not otherwise ”; V. DisTRESS,

OTTER.—7. Birch.
“ Otter lath or jack,” qua the Salmon Fishery Acts, means and includes,
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“ any small boat or vessel, board, or stick, used for the purpose of run-
ning out baits (artificial, or otherwise) across any portion of any lake or
river, and whether used with a hand-line or as auxiliary to a rod and
line or in any other way ” (s. 4, 36 & 37 V. c. 7).

Fishing with an “ Otter,” s. 40, Fisheries (Ir) Act, 1850, 13 & 14 V.
c. 88, connotes a fishing implement of that name, not the animal (4lton
v. Parker, 30 L. R. Ir. 87).

OUGHT. — Contract “ which, according to the TErms thereof, ought
to be performed WiTHIN THE JuRrisbicTION,” R. 1 ¢, Ord. 11, R.S.C,,
means, a Contract some part of which “ was, by its terms, bound ” to be
so performed (per Ld Herschell, Comber v. Leyland, cited ReMiT: VY,
Bell v. Antwerp, &c, Line, 1891, 1 Q. B. 103; 60 L. J. Q. B. 270; 64
L. T. 276; 39 W. R. 84). V¥, Ann. Pr.

“QOught fairly to be excused,” s. 3, Judicial Trustees Act, 1896; V.
REASONABLY.

Inquiries and Inspections which “ ought reasonably ” to be made by a
Purchaser to prevent him from being affected by Constructive Notice,
8. 3 (1), Conv Act, 1882, mean, such as “ ought ” to be made “ as a mat-
ter of prudence, having regard to what is usually done by men of business
under similar circumstances” (per Lindley, L.J., Bailey v. Barnes,
1894, 1 Ch. 35; 63 L. J. Ch. 77; 69 L. T. 542; 42 W. R. 66).

OUNGCE. — An Ounce Avoirdupois, is ysth of an Imperial Standard
Pounp (8. 14, 41 & 42 V. c. 49): an Ounce Troy, is 480 grains (Ib.), <.e.
there are 14 ounces and ;ths of an ounce Troy to a Pound.

OUR. —“Our Children,” means, the children of us two; a bequest
“to my wife ” for life, remainder to “ our children,” will not operate in
favour of the wife’s children by a former marriage, even though she has
had no children by the testator (Re Baynham, T Times Rep. 587).

OUSTER. —“ ¢ Quster or Dispossession,’ is a wrong or injury that
carries with it the amotion of Possession: for thereby the wrong-doer gets
into the actual occupation of the land or hereditament, and obliges him
that hath a right to seek his legal remedy in order to gain possession and
damages for the injury sustained ” (3 Bl. Com. 167); Ouster is effected
by ABATEMENT, INTRUSION, DISSEISIN, I)ISCONTINUANCE, or DEFORCE-
mEeNT (Ib.).

OUT AT INTEREST.— A bequest of money “Out at Interest”
is not Serciric (Mytton v. Mytton, cited Sum).

OUT OF.— Where a testator directed his legatees to contribute to
A. a percentage “ out of their legacies,” Romilly, M. R., said, “ I doubt
whether the testator intended by the words ‘out of’ to point to any
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particular description of legatees who were to contribute ” ( Ward v. Grey,
29 L. J. Ch. 75: 26 Bea. 485).

Where certain of a testator’s liabilities are directed to be paid by a
Tenant for Life under the Will “ out of ” a separate benefit thereby given
to him, he is only liable to the extent of that benefit, and any excess of
such liabilities will have to be borne by the residuary estate (RBe Cleve-
land, 1894, 1 Ch. 164; 63 L. J. Ch. 115). Vf, Our or TER RenTs.

So, where there is a Contract to pay a stated sum (part of a larger
agreed sum) “ out of the Firs¢t Moneys” the payer may receive from A.,
and the other part of that larger sum out of “ any Further Moneys ” he
may receive from A., and the payer receives in one sum from A. much more
than enough to pay the stated sum and receives nothing afterwards, he is
only liable to pay the stated sum, for he has received no *farther
moneys ” “out of ” which the other part of the agreed sum is payable
(Cochrane v. Green, 9 C. B. N. 8. 448; 30 L. J. C. P. 97).

Where, for valuable consideration, a draft or order is given which is
made payable “ out of ” a particular fund, that amounts to an Equitable
Assignment of so much of such fund as will satisfy the draft or order
(Row v. Dawson, 1 Ves. sen. 331; 1 White & Tudor, 93: Rodick v. Gan-
dell, 1 D. G. M. & G. 763: V. Re Sheward, 1893, 3 Ch. 502, 507); on
the other hand, words of similar import, in a Life Policy, will not, neces-
sarily, create a Charge (Re International Life Assrce, McIver's Claim,
5 Ch. 424).

V. InTo.

OUT OF LAND. — “Money charged upon, or payable out of,
Land,” 8. 42, 3 & 4 W. 4, c. 27; V. CHARGED UPON.

OUT OF SETTLEMENT. — V. Nor SerrrLEp: UNSETTLED
EsTATE.

OUT OF THE BUSINESS. — A provision in Partnership Ar-
ticles that moneys that might be due to a retiring partner shall be paid
“out of the Business by the continuing or surviving partners ” by annual
instalments, does not mean that the source of such payment is to be re-
stricted to the Business from time to time carried on by such continu-
ing or surviving partners, but means that such moneys are to be paid by
such partners as partners and becomes a personal obligation on them
(Beresford v. Browning, 45 L. J. Ch. 36; 1 Ch. D. 30). “ The word
‘Business’ there, is evidently the Capital” (per Jessel, M. R., 13.).

V. Busingss: Outr oF THE ProrITs.

OUT OF THE EMPLOYMENT. —“ Arising out of and in the
Course of the Employment,” s. 1 (1) Workmen’s Comp Act, 1897; V.
EMPLOYMENT.

OUT OF THE ESTATE.—7V. EstatE.
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OUT OF THE PROFITS. — An agreement to pay an annual
sum “ out of the Profits ” of a business, refers to NET profits (per Parke, B,
Bond v. Pittard, 3 M. & W. 357; 7 L. J. Ex. 78).

V. ProriTs.

OUT OF THE REALM. —7. ReaLm.

OUT OF THE RENTS. —A devise of an Annuity for life to be
paid “ out of RENTS AND ProriTs ” which prove insufficient to keep
down the Annuity, does not entitle the annuitant to a continuing charge
upon the rents and profits after his death until the arrears are satisfied,
but only to the rents and profits during his life ( Wormald v. Muzeen, 50
L. J.Ch. 776: Stelfox v. Sugden, Johns. 234 : on thlev, Bell v. Bell, Ir.
Rep. 6 Eq. 239). Vf, Re Forster, Ir. Rep. 4 Eq. 162: OuT oF.

OUT OF THE RESIDUE. —Bequest by Will “out of the Resi-
pUE” and a like bequest by Codicil, were ordered to abate pari passu,
there being a deficiency (Eavestaff v. Austin, 19 Bea. 591).

OUTCRY. — Sale “ by Outery,” &c, 8.7, 50 G. 3, c. 41; V. Allen v.
Sparkhall, 1 B. & Ald. 100.
Cp, Hue axp Cry.

OUTER. —V. ExTErNAL PARTS.

OUTER DOOR.—The “ Quter Door ¥ which must not be broken
for a DisTrEss for rent, is the door which protects the building to be en-
tered, whether such building be within the CURTILAGE of a larger prem-
ises or not (4dmerican Must Co v. Hendry, 68 L. T. 742; 62 L. J. Q. B.
388); but in executing a fi. fa. the Officer may break open the Outer
Door of any building which is not a DweLLING-HOUSE (Penton v. Browne,
1 Keble, 698; Sid. 186: Hodder v. Williams, 1895, 2 Q. B. 663; 65
L. J.Q B.70; 73 L. T. 394; 44 W. R. 98).

OUTFANGTHEEFE. — “ ¢ Qutfangtheefe,” that is, that theeves or
felous of your Land or Fee, out of your land or fee, taken with felony
or stealing, shall be brought backe to your Court, and there judged ”
(Termes de la Ley: Vf, Cowel). Cp, INFANGTHEEFE.

OUTFIT.—“ «Outfit,’ is, correctly speaking, that portion of the
ship’s furniture or apparel which ordinarily perishes, or is consumed in
the course of her voyage, as provisions for the crew, spare ropes, and the
like” (Lowndes on Insurance, 2 ed., 11). V. DisBURSEMENTs: SHIP.

“¢Qutfit’ (in a fishing voyage) differs materially from what is com-
prehended under the term ‘Goods’” (per Ellenborough, C.J., Hill v.
Patten, 8 East, 375).

OUTFITTER. —7V. Lapies’ OUTFITTER.

VOL. II. 87



OUTCOING 1378 OUTCOING

OUTGOING. — “The precise meaning of ¢ Qutgoing’ may be open
to doubt; but it is certainly a large word, and may fairly comprehend
Rates and Taxes ” (per Patteson, J., B.v. Shaw, 12 Q. B. 427; 17 L. J.
M. C. 137), e.g. a statutory annual sum to a Rector in lieu of Tithes to
be paid clear of “ Qutgoings,” is not rateable to the Poor (S. C.); a like
result was reached where the words were “free and clear of all Rates
Taxes and Deductions whatsoever ” (Chatfield v. Ruston, 3 B. & C. 863).
Cp, Mitchell v. Fordham, cited DEDUCTION, towards end: R. v. Lacy,
cited CLEAR.

The word “ Qutgoings,” in a Covenant to bear burdens, “ is of the
largest possible signification ” (per Brett, L.J., Budd v. Marshall, 50
L. J. Q. B. 26); but at the same page, Bramwell, L. J., speaks of the
word as “ an awkward one ”; “ but the word ‘ Outgoings’ is certainly as
strong as DuTies ” (per Grove, J., dldridge v. Ferne, 55 L. J. Q. B. 583;
17 Q. B. D. 212: Va, Tubbs v. Wynne, inf). “‘¢An Outgoing’ means
something that has gone out, an expense that some one has been at ” (per
Bramwell, B., Crosse v. Raw, 43 L. J. Ex. 144; L R. 9 Ex. 209; 23
W. R. 6); and it was accordingly held in that case that the expense of
sanitating a house, under s. 10, Sanitary Act, 1866, 29 & 30 V. c. 90, was
an outgoing within a lessee’s covenant to pay “ taxes, rates, assessments,
and outgoings ”: Va, Re Bettinghan, 9 Times Rep. 48. So, the expenses
of street paving under the Metrop Man. Acts are within a lessee’s cove-
nant to pay “outgoings of every description for the time being payable
either by the landlord or tenant ” in respect of the premises (Aldridge v.
Ferne, 55 L. J. Q. B. 587; 17 Q. B. D. 212; 34 W. R. 578, in whe, Hill
v. Edward, W. N. (85) 32; 1 Times Rep. 253, was doubted, but thlr
was approved by Russell, C. J., in drding v. Economic Printing Co, 79
L. T. 421). Vu, Batchelor v. Bigger, 60 L. T. 416: Antil v. Godwin,
63 J. P. 441; 15 Times Rep. 462. Cp, BurpEN: IMPosITION: “ Net
Rent,” sub NEr: TaxEs.

So, under an agreement for a lease at a rent “free of all Outgoings,”
the tenant has to pay land tax and tithe rent-charge, and the landlord is
entitled to have a covenant to that effect inserted in the lease (Parish v.
Sleeman, 1 D. G. F. & J. 326; 29 L. J. Ch. 96; 1 L. T. 506; 8 W. R.
166; 6 Jur. N. S. 385. Vf, Taxes: Scor); secus, qud Tithe Rent
Charge, if the agreement only extends to “taxes and assessments”
(Jeffrey v. Neale, cited AssessMEXT). Note: a Landlord cannot now
contract himself out of his liability to pay Tithe Rent Charge (s. 1 (1),
54 V. c. 8).

Semble, a general agreement by a Tenant to pay “all Outgoings ” is
not an “ Agreement to the contrary” of a statute imposing the Rates
upon the Landlord (Mile End Old Town v. Whitbhy, 78 L. T. 80).

A paving assessment under the Manchester General Improvement Act,
1851, is an “ Qutgoing ” within a V. & P. Contract for Sale +f a House
which provides that “all rents, rates, taxes, and outgoings, shall be re-
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ceived and discharged by the vendor up to the time of Completion ”
(Midgley v. Coppock, 4 Ex. D. 309; 48 L. J.Q. B. 674; 28 W. R. 161).
So also is a liability for works done by a Local Board and chargeable on
an owner by virtue of s. 150, 257, P. H. Act, 1875, although the assess-
ment by the Board may not be made until after the date fixed for com-
pleting the contract for sale (Re Furtado and Jeffries, 27 S. J. 466;
Secus, of expenses of paving under s. 77, Metrop Man. Act, 1862, under
vendor’s implied covenant (Egg v. Blayney, 21 Q. B. D. 107). But
where, in a Deed of Gift, the tenant for life was to pay all “ Qutgoings ”
during his life ; held, that that word did not comprise expenses of making
up a road abutting on the premises comprised in the deed, which work
had been done by a Local Board in the lifetime’ of the tenant for life and
on his non-compliance with their notice, but which expenses had not been
assessed by the Local Bd until after his death (Re Boor, 58 L. J. Ch.
285: 40 Ch. D. 572; 60 L. T. 412: Vh, Re Bettesworth and Richer, 57
L. J. Ch. 749; 37 Ch. D. 535; 36 W. R. 544).

Reasoning on those cases and on R. v. Swindon (48 L. J. M. C. 119;
4 Q. B. D. 305; 27 W. R.732; 43 J. P. 431) it has been urged (36 8. J.
782) that in Conditions of Sale, in a V. & P. contract, “ Outgoings to
be cleared by the Vendor ” will not include the cost of works done by a
Local Bd unless such works are completed by the day fixed for Comple-
tion of the purchase; but the contrary has since been held as regards
works the liability for which has been incurred before the day for Com-
pletion (Tubbs v. Wynne, 1897, 1 Q. B. 78; 66 L. J. Q. B. 116) ; if,
however, the Notice to do such works comes after the day for Completion
and after the acceptance of Title though before actual Completion, the
Outgoing will be on the Purchaser (Barsht v. Tagg, 1900, 1 Ch. 231;
69 L.J.Ch.91; 81 L. T. 777; 48 W. R. 220). In Stock v. Meakin
(1899, 2 Ch. 496; 68 L. J. Ch. 612; 81 L. T. 80; 48 W. R. 6; 63 J. P.
647; affd 1900, 1 Ch. 683; 69 L. J. Ch. 401; 82 L. T. 248; 48 W. R.
420), the Outgoing was on the Vendor, because the works had been com-
pleted before the date of the contract, on which reason V. Re Waterhouse,
44 8. J. 645. Vf, Re Leyland and Taylor, cited ERROR.

“ All Rates and Outgoings to be adjusted as usual,” means, “ Outgoings
which would enure to the benefit of the Purchaser ¥ (Country Estates Co
v. Graves, 1895, A. C.113; 64 L. J. P. C. 44; 72 L. T. 31); therefore,
a Land Tax (in Victoria) on owners of 640 acres and upwards, was not
apportionable on a Purchaser buying less than that quantity which was
part of an estate of more than that quantity (S. C.).

On a Sale of Leaseholds in which all “ Qutgoings ” are to be cleared
by the Vendor to date of Completion, the Vendor must pay a proportionate
part of the rent reserved by the lease under which the premises are held
(Lawes v. Gibson, 35 L. J. Ch. 148; L. R. 1 Eq. 135; 13 L. T. 316;
14 W. R. 25).

A Beguest of Leaseholds “ free of all Outgoings and payments, except
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the annual and other rent “ payable in respect of it, means, that the tes-
tator’s estate must pay the rent, taxes, and other payments, in respect of
the property up to his death; and after that time the legatee takes the
property subject to the rents and the liability t& perform the covenants
(Re Taber, Arnold v. Kayess, 51 L. J. Ch. 721; 46 L. T. 805; 30 W. R
883).

Where a Tenant for Life of Leaseholds has to pay “all INcrpexTAL
Expexses and Outgoings ”; that would include re-constructing the
drainage, unless it be an Improvement under the S. L. Acts (&Ke Thomas,
cited IMrrOVEMENT, p. 922).

Bequest to Tenant for Life of ARrREARS of Rent and proportionste
part of rents up to testator’s death, but so that all unpaid “ Qutgoings
properly chargeable against ” such Arrears, &c, shall be paid thereout,
includes, in such proviso, “ all such expenses due and remaining unpsid
at the testator’s death as in the ordinary course of management, as carried
on by him, would, at the time of his death, come into charge against
such Arrears,” e.g. repairs and agent’s remuneration, as well as rates
taxes and tithes (Re Cleveland, 1894, 1 Ch. 164; 63 L. J. Ch. 115; 6
L. T. 807). “By an ‘Outgoing’ is generally meant, some payment
which must be made to secure the Income” (per Lindley, L.J., Ee
Bennett, 656 L. J. Ch. 424; 1896, 1 Ch. 778).

A bequest “ CLEAR of TaxEs and OQutgoings,” exonerates from Legacy
Duty (Louch v. Peters, 1 My. & K. 489; 3 L. J. Ch. 167): “to deny
that the Legacy Duty is an Outgoing surely seems strong, especially in
reading a Will; but to doubt that it is a Tax appears really a subtlety
that passes all understanding ” (per Brougham, C., I.).

V. Cuarces: CurreNT: DepuctioN: NEcEssARY: ORDINARY OrT-
GoiNgs: OurLay: WoRKING EXPENSES.

OUTGOING ALDERMAN. — An “ Outgoing Alderman ” within
8. 60 (3), Mun Corp Act, 1882, “applies to Aldermen whose turn it is to
go out of office on November 9, unless that office has first become vacant,
and been declared vacant, within the contemplation of 8. 36 (2), i.e. one
who retires on Nov 9” (per Wright, J., Pease v. Lowden, 68 L. J. Q. B.
210; 1899,1 Q. B. 386; 79 L. T. 672; 63 J. P.56). An Outgoing
Alderman, though Mayor Elect and though he has done every thing to
qualify himself to act as Mayor, is still “an Outgoing Alderman ” and
disqualified to vote in the election of Aldermen under sub 3, s. 60
(Hounsell v, Suttill, 56 L. J. Q. B. 502; 19 Q. B. D. 498; 57 L. T.
102; 36 W. R.127; 51 J. P. 440).

OUTGOING OCCUPIER. — An “ Outgoing Occupier,” s. 16, 32
& 33 V. c. 41, does not become entitled to an abatement of Poor Rate
under the section unless there be an INcoMiNGg TENANT on whom that
abatement may be assessed (Werburgh v. Hutchinson, 5 Ex. D. 19; 49
L. J. M. C. 23).
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OUTQOING SURVEYOR.— “ Outgoing Surveyor,” 8. 43, 26 &
26 V. c. 61; V. Wrexham v. Hardcastle, 19 C. B. N. 8. 177,

OUTHOUSE. — “T apprehend that it has been settled from ancient
times that an ‘Quthouse’ must be that which belongs to a DwELLING-
HOUSE, and, in some respects, parcel of such dwelling-house ” (per Taun-
ton, J., R. v. Haughton, 5 C. & P. 559).

“ House, barn, or outhouse,” 9 G. 1, ¢. 22; a Paper Mill is not such
an Outhouse (1 Hawk. P. C. ch. 18, s. 4): Vf, R.v. Winter, Russ. &
Ry. 295: Elsmore v. St. Briavells, 8 B. & C. 461.

“Quthouse,” s. 2, 7 & 8 G. 4, ¢. 30; V. R.v. Ellison, 1 Moody, 336:
R. v. Stallion, Ib. 398: R. v. Haughton, 5 C. & P. 555: R. v. Parrot,
6 Ib. 402. A thatched Pig-stye in a yard adjoining the prosecutor’s
house, held an “ Outhouse ” within s. 3,1 V. ¢. 89 (B. v. Jones, 2 Moody,
308).

Cp, OUTLET.

OUTLAND. — 7. INLAND.

OUTLAW. — An Outlaw is “one deprived of the benefit of the law,
and out of the Kings protection” (Cowel: Cp, Lawress Mawn). In
Alfred’s time, and a good while after the Conquest, no man could be
outlawed but for FELoNY (Co. Litt. 128 b); its consequences were dread-
ful, for “ an outlawed man had caput lupinum, because he might be put
to death by any man as a wolfe, that hateful beast, might ” (Co. Litt.
128 b, citing Fleta, 1. 1, ch. 27; Bracton, L 5, 421; Brit. 20 b; Mir. c. 4,
s. 4). But a different rule was established in the second year of Edward 3
(Y. B. 25), viz., that “the Sheriffe onely (having lawful warrant there-
for) ” might kill an Outlaw, “ and so from thenceforth the law continued
until this day” (Co. Litt. 128 b). Ff, Jacob: 9 Encyc. 328: FRANK-
LAW: WAIVE.

“ FOoRFEITURE consequent upon Outlawry ” is not affected by 33 & 34
V.c. 23 (V.s. 1).

OUTLAY. — Where a Will contained a trust for sale of realty and
personalty with a discretionary power to postpone sale, and then gave
powers -of management during the interval and “ to make out of the In-
come or Capital of my real and personal estate any outlay ” the trustees
might think proper for specified purposes; held, that the trustees had
power, for those purposes, to mortgage or charge the unsold realty (Re
Bellinger, 1898, 2 Ch. 534; 67 L. J. Ch. 580; 79 L. T. 54).

Cp, OuTcoINg.

OUTLET.—“Garden . .. or Outlet BELONGING te any DWELLING-
HOUSE or other Building,” 4 G. 2, c. 32: V. B. v. Richards, Russ. &
Ry. 28.

Cp, OUTHOUSE,
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OUT-PENSIONER. — Qua Reserve Forces Act, 1882, 45 & 46 V.
c. 48, “ ¢ Out-Pensioners of Chelsea Hospital,” includes, all persons whose
claims for prospective or deferred pension have been registered in virtue
of any warrant of Her Majesty ” (s. 28).

OUTSTANDINQ. — Debentures “ Outstanding ”; V. ALREADY.

“ Qutstanding Debts owing ”; V. Phillips v. Eastwood, L. & G. t.
Sug. 270.

“ Qutstanding LrgaL EsTATE” ina V. & P. contract; V. Re Williams
and Parry, 72 L. T. 869.

“ QOutstanding” Part of any Loan, qud and by s. 1, Poor Law Aect,
1897, 60 & 61 V. ¢c. 29, “ means, not repaid by instaiments, or by means
of a sinking fund, or out of capital money properly applicable to the pur-
pose of repayment other than money borrowed for that purpose ”; so, qui
and by s. 61, Loc Gov (Ir) Act, 1898, except that “applicable for the
purpose,” is substituted for “ applicable to the purpose.”

OUTSTROKE. — V. INSTROKE.
OUTWARD-BOUND. — V. INwarp-Bounp.

OUTWARD MARK. — For 2 tradesman to place on a wire-blind to
a front window such letters as “ H. B. & Co., late S. B. & Co.,” with
similar letters on a roller-blind and on a brass-plate fixed on the front
railings, is to make an “Outward Mark or Show of Business” within

a restrictive covenant in a lease (Evans v. Davis, 10 Ch. D. 747; 48
L. J. Ch. 223; 27 W. R. 285).

OUTWARDS. —“Outwards and Inwards Railway Stations,” s. 3 (2),
46 & 46 V.c. T4; V. R. v. Lond. & N. W. Ry, 65 L. J. Q. B. 516.
“Trading Outwards ”; V. TrapING.

OVER. —“ Primd fucie, a BRIDGE ‘over’ a River, or ‘over’ a Street,
means, a bridge with an arch which shall clearly span it; and if I covenant
to build a bridge over a river or a road, I must not block up or obstract
any part of it with piers or abutments, but must make an arch which shall
span completely over, without contracting, it ” (per Wood, V. C., Clarke
v. Manchester S. & L. Ry, 1 J. & H. 636, 637) ; whe also decided that
a Ry Co cannot, qua such an agreement, claim the benefit of the Ry C. C.
Act, 1845, if the contract does not so provide.

Projection “ over or upon ” a pavement; V. PROJECTION.

V. THROUGH.

OVER AND ABOVE.— Lessee, in an Irish Lease, to pay rent
“over and above all taxes, charges, and impositions whatsoever ”; 7.
Greene v. Thornton, 16 L. R. Ir. 381, 390 : Morrogh v. Hall, 32 Ib.
216: Re Bradford, 31 Ib. 364: Malton v. West, Ir. Rep. 11 C. L. 525.
Vf, Taxes, towards end.



OVERDRAFT 1388 OVERSEER

OVERDRAFT. — A deposit of deeds with a Banker “ to Cover over-
draft,” gives a charge as well for Overdue Bills charged to the deposi-

tor’s account as for money drawn out by Cheque (Re Williams, Ir. Rep.
3 Eq. 346).

OVER-DRIVE. — Qua Cruelty to Animals Acts, “over-drive” in-
cludes “ over-ride ” (s. 29, 12 & 13 V. c. 92; 5. 11,13 & 14 V. ¢. 92).
Cp, Drive: RIDE.

OVERDUE. — A Bill of Exchange or Promissory Note payable on
a stated day, is not “overdue ” until the day after that day (Hinton v.
Duff, 31 L. J. C. P. 199; 5. L. T. 797; 10 W. R. 295). Cp, MATURE,

A Bill or Note payable “ ON DEMAND,” or a Cheque, is “ overdue ” if
not paid within a REAsoNABLE time (Byles, 284). “ What is an unrea-
sonable time for this purpose, is a question of fact” (s. 36 (3), Bills of
Ex. Act, 1882), —six days (Rothschild v. Corney, 9 B. & C. 388), or
eight days (London & County Bank v. Groome, 51 L. J. Q. B. 224; 46
L. T. 60; 30 W. R. 382), after date is not an unreasonable time.

OVERHANGING. — Overhanging Trees; V. Nursance: Lor.

OVERHAUL. —“ Overhaul and repair”; V. Inglis v. Buttery, cited
REPAIR.
V. OVERTAKING SHIP.

OVERPLUS. —“Overplus,” 2 W. & M. sess. 1, c. 5, s. 2, means,
what remains after payment of the rent and the reasonable charges of
the Distress (Lyon v. Tomkies, 1 M. & W. 603: Knight v. Egerton,
7 Ex. 407).

A bequest of “ Overplus ” usually includes whatever shall turn out to
be the Overplus (Shaw v. Bull, 12 Mod. 593, stated and commented on,
1 Jarm. 729: Page v. Leapingwell, 18 Ves. 463: Beverley v. 4-G., 27
L.J. Ch. 66; 6 H. L.Ca. 310). Cp, Resipue: REMAINDER: SURPLUS.

OVERRATE. — To “ Over-rate,” * in its strictest signification, means
a rating by way of excess, and not one which ought not to have been
made at all” (per Parke, B., Allen v. Sharpe, 17 L. J. Ex. 214; 2 Ex.
352); but that learned judge, and the Court, held that the word in s. 24,
43 G. 3, c. 99 (giving appeal for an “over-rating”), had a far wider
interpretation.

OVER-REGULATION PRICE.—V. REGULATION.

OVERSEER. —V. Burgess v. Boetefeur, 13 L. J. M. C. 126; 7 M.
& G. 481: Counter v. Addams, 331.. J.C. P. 68; 15 C. B. N. 8. 512.

By virtue of Loc Gov Act, 1894, “ Overseers” in s. 4, Poor Relief
Act, 1743, 17 G. 2, c. 38, is to be read as “ Parish Council ” (R. v. De
Grey, cited S16NED): As to appointment of Overseer by Parish Council;
V. R. v. Powell, 1899, 1 Q. B. 396; 68 L. J. Q. B. 274.
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In the Lighting & Watching Act, 1833, 3 & 4 W. 4, c. 90, * Over-
seers ” includes, Churchwardens (B. v. Rye, 13 W, R. 142).

As to what “ Overseer ” or “ Overseers ” means or includes under,

Burial Act, 1852, 15 & 16 V. c. 85; V. s. 52:

Juries Act, 1870, 33 & 34 V. ¢. 77; V. 8. b:

Militia Act, 1882, 45 & 46 V. c. 49; V. s. 52:

Metrop Man. Act, 1855, 18 & 19 V. c. 120; 7. s. 250:

Mun Corp, 1882, 45 & 46 V. c. 50; V.s. 7:

Parish Constables Acts; V.5 & 6 V. c. 109, s. 26; 35 & 36 V.e. 92,
s. 14:

Parliamentary Voters Registration Act, 1843, 6 & T V. c. 18; V.
s. 101, on whv, Points v. Attwood, 18 L. J.C. P. 19; 6 C. B. 38: Green
v. Mepham, 48 L. J. C. P. 92; 39 L. T. 450:

Pawnbrokers Act, 1872, 35 & 36 V. c. 93; V.. 56:

Poor Law Amendment Act, 1834, 4 & 5 W. 4, ¢c. 76; V. 5. 109:

Poor Rate Assessment and Collection Act, 1869, 32 & 33 V. c. 41; F.
8. 20:

Public Libraries Act, 1892, 55 & 56 V. c. 83; V. 8. 27:

Public Works (Manufacturing Districts) Act, 1863, 26 & 27 V. ¢. 70;
V.s. 22:

Railway C. C. Act, 1845,8 & 9 V. ¢c. 20; V.. 3:

Rep People Act, 1884, 48 & 49 V.c. 3; V.s.11:

Valuation (Metropolis) Act, 1869, 32 & 33 V.c. 67; V.s. 4.

V. SuccEEDING : GUARDIANS.

Vh, Shaw’s Parish Law: Steer’s Ib.: 9 Encyc. 330-339.

OVERT. — An Overt Act is an OpeN Act, which must be manifestly
proved (3 Inst. 12).

A Lease, under a Power requiring accustomed clauses, was objected to
because its clause of re-entry did not follow previous leases in that it did
not provide for re-entry if there were no “ Overt ” distress to be found
on the premises; but the Court decided against the objection, and (per
Denman, C. J.), said, —“ The law recognizes a difference between s
Pound Overt and a Pound Covert; but as to Distress, the law does not
affix any meaning to the word ¢‘Overt.’ Is ‘Overt’ to be confined to
what may be seen by walking over the lands and farm-yard, without
going into any inclosed buildings ? or does it extend to what may be
seen by opening the outer doors of a house or other building, or what
may be seen by opening inner doors, or by opening cupboards, chests,
and boxes, which are not councealed and have no locks, or various other
shades of being less ‘Overt’?” (Doe d. Douglas v. Lock, 4 L. J. K. B.
119; 2 A. & E. 705).

V. MARgET OVERT.

A Pouxp Overt, is an open place made (or an open field used, Castle
man v. Hicks, C. & M. 266) for the purpose of impounding distresses:
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a Pound Covert, is a house, close, or place, to which the owner of the
thing distrained may not come (Co. Litt. 47 a: Termes de la Ley,
Pounds: Jacob: 10 Encye. 262, 263). Vf, OpEn.

OVERTAKEN. — A ship is “being overtaken by another,” within
the Regulations for Preventing Collisions at Sea, when the other ves-
sel is going faster than, and coming nearer to, her in such a position
that her lights canunot be seen by the approaching ship (The Main, 55
L.J.P.D. & A.70; 11 P. D. 132; 55 1. T. 15; 34 W. R. 678; 2 Times
Rep. 689, and the cases there cited). VJf, The Moliére, 1893, P. 217; 69
L.T.263; 62L.J. P. D. & A. 102.

V. Smow a LieHT.

OVERTAKING SHIP. —If Ships are in such a position and are
on such courses and at such distances that, if it were Night, the hinder
ship could not see any part of the side lights of the forward ship, then
they cannot be said to be CrossiNGg Ships although their courses may
not be exactly parallel; and if the hinder of two such ships is going
. faster than the other she is an Overtaking Ship (The Franconia, 2 P. D.
8; 25 W. R. 197; 35 L. T. 721); that may not be an exhaustive defini-
tion but it is a good working rule (per Herschell, C., and Esher, M. R.,
The Main, cited OVERTAKEN), though at one time questioned in the
Court of Appeal (The Peckforton Castle, 3 P. D.11; 47 L.J.P.D. & A.
69). Vf, The Seaton, 9 P. D. 1: Art. 24, Regns for Prevn. Collisions
at Sea, 1897.

OWELTY. —7V. Termes de la Ley.

OWING. — A Cavy on shareholders of a Co is “Owing” from the
day on which it is made, although “ PAYABLE ” subsequently (Re China
8. 8. Co, 38 L. J. Ch. 512; L. R. 6 Eq. 232).

“In addition to sums owing”; V. ADDITION.

“Now owing”; V. Now, p.1296.

V. DeBt: Due: MoxEY DuUE.

OWN CONSENT.— A person’s “ Own Consent in writing ” with-
out which he is not to be added as a Party to an Action, R. 11, Ord. 16,
R. 8. C., must be signed by himself; a Consent signed on his behalf and
in his presence by his Solr is not sufficient (Fricker v. Van Grutten,
1896, 2 Ch. 649; 65 L. J. Ch. 823; 75 L. T. 117; 456 W. R. 53). In
that case Lindley and Lopes, L. JJ., said that “ Own ” was an abbrevi-
ated way of saying “under his hand.” Cp, Morton v. Copeland, cited
In WeiTiNGg. V. HIMSELF: SIGNATURE.

OWN DWELLING-PLACE. — V7, DWELLING-PLACE.
OWN HAND.—7. D By His owN Haxps: His BAND.
OWN HEIRS.—V. Mvy.
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OWN NAME. —7. NauE.
OWN OCCUPATION. —V. White v. Birch, cited OccrpPaTiON.

OWN PROFIT.— Goops are supplied by a Poor Law Guardian
“for his Own Profit,” 65 G. 3, ¢. 137, 8.6; 4 & b W. 4, ¢. 76, 8. 77, if
supplied by his partner, even though it be without his knowledge
(Davies v. Harvey, 43 L. J. M. C. 121 ; L. R. 9 Q. B. 433).

“ Sewkr made by any person for his Own Profit,” s. 13, P. H. Act,
1875, does not include a Sewer made for the benefit of the maker's own
houses (Acton v. Batten, 54 L. J. Ch. 251; 28 Ch. D. 283: Bonella ~.
Twickenham, 57T L. J. M.C.1; 20 Q. B.D. 63; 58 L. T. 299; 36 W.R.
50; 52J.P.356: Ferrand v. Hallas Co,1893,2Q. B. 135; 62 L. J. Q. B.
479; 69 L. T. 8; 41 W. R. 580; 57 J. P. 692: Vowles v. Colmer, 64
L.J.Ch. 414; 72 L. T. 389). Sv, Minhead v. Luttrell (1894, 2 Ch. 178;
63 L. J. Ch. 497; 70 L. T. 446; 42 W. R. 667) where a direct money
payment brought the case within the phrase. But “ Profit ” here is not
restricted to such a payment; therefore, a Sewer for collecting and con-
veying sewage to be converted into manure (per Huddleston, B., Bonella
v. Twickenham, sup), or for supplying water to a cattle pond (Croysdale
v. Sunbury-on-Thames, 1898, 2 Ch. 515; 67 L. J.Ch. 585; 79 L. T. 26;
46 W. R. 667; 62 J. P. 520), or for diverting water from the owner's
land (Sykes v. Sowerby, 1900,1 Q. B. 584; 69 L. J. Q. B.464; 82L.T.
177; 64 J. P. 340), is within the phrase.

OWN PROPERTY.— A woman’s “Own Property ” respecting
which “ no restriction against ANTICIPATION ” in a Settlement made by
her is valid “ against DEBTs contracted by her before marriage,” s. 19,
M. W. P. Act, 1882, includes a Chose in Action vested in her before
marriage and reduced into possession after marriage (Jay v. Eobinson,
cited BEFORE MARRIAGE).

OWN RIGHT.—7. Ix m1s owx RIGHT.

OWN RISK. — Passenger travelling “at his Own Risk ”; V. Mec
Cawley v. Furness Ry, L. R. 8 Q. B. 57: Risk.
V. Saxs REecouss.

OWN SHOP.—V. SHor.

OWN SOLE USE.— For the purpose of giving & married woman
a SEPARATE USE, “own ” does not seem to give any additional force to
“sgole” (Re Tarsey, 36 L. J. Ch. 452; L. R. 1 Eq. 561). V. SoLE.

OWN USE AND BENEFIT.— A limitation to A., “his exors or
admors, to and for his and their own use and benefit,” does not, under
the italicised words, give the exors or admors any beneficial interest;
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they simply take the property as part of A.’s estate (Hames v. Hames,
2 Keen, 646; 7 L. J.Ch.123: Meryon v. Collett, 8 Bea. 386; 14 L.J. Ch.
369).

A Condition of a legacy to a Married Woman that it should be re-
ceived by her for her “ Own use and benefit ”; held, satisfied by a receipt
by her husband, — O’Hagan, C., observing that the phrase “could not
mean, ‘separate from any control of her husband,’ for the testator uses
the latter words, in their accurate legal sense, in the end of his Will”
(Foley v. Foley, 18 W. R. 81). V. SEpARATE Usk.

OWNER. —The “Owner” or “ PROPRIETOR” of a property is the
person in whom (with his or her assent), it is for the time being bene-
ficially vested, and who has the occupation, or coutrol, or usufruct, of
it: e.g. a lessee is, during the term, the owner of the property demised
(V. jdgmt of Bramwell, L. J., Eglinton v. Norman, 46 L. J. Q. B. 559:
Va, Chauntler v. Robinson, 4 Ex. 163; 19 L. J. Ex. 170: Russell v.
Shenton, 3 Q. B. 449: Lister v. Lobley, 6 L. J. K. B. 200; 7 A. & E.
124). 8o, in Cook v. Humber (31 L. J. C. P. 75), Erle, C. J., speaks of
the “ occupation ” necessary to the franchise, under s. 27, Rep People
Act, 1832, as equivalent to the “actual exercise of the rights of the
Owner of a house in possession.” But in Re Crawley, Acton v. Crawley
(54 L. J. Ch. 654; 28 Ch. D. 431), Pearson, J., said, “the Owner —
" that is, the person entitled to the rack-rent.” Cp, HERITOR.

“ Owner %.Q-Pmprietor, ” does not, necessarily, import that the person

spoken of is the actual occupier (Chauntler v. Robinson, Russell v.
Shenton, and Lister v. Lobley, sup). Vf, OccupATION.

“Owner ” is a sufficient description of a vendor of property, in a
V. & P. contract; V. PROPRIETOR.

Qua Metropolitan Building Act, 1855, 18 & 19 V. c. 122, “ Owner,”
applies “ to every person in possession or receipt either of the whole, or of
any part, of the rents or profits of any land or tenement; or in the occu-
pation of such land or tenement, other than as a tenant from year to
year or for any less term or as a tenant at will ” (s. 3). That Act is re-
placed by London Bg Act, 1894, 5. 5 (29) of which prescribes therefor a
likedef. Under the Act of 1855, the lessee for years, and not the lessor,
of a chapel or house, is its “ owner,” within s. 78 (Mourilyan v. Labal-
mondiere, 30 L. J. M. C. 95; 1 E. & E. 533: Hunt v. Harris, 34 L. J.
C. P. 249; 19 C. B. N. 8. 13: V. Fillingham v. Wood, cited ADJOINING
OWNER); nor, under a building agreement, is the ground landlord the
“owner” of the buildings, within s. 51 (Evelyn v. Whicheord, 27 L. J.
M. C. 211; E. B. & E. 126: Canwell v. Hanson, 41 L. J. M.C. 8; nom.
Caudwell v. Hanson, L. R. 7 Q. B. 55), the person in possession under
such an agreement is the “ Owner,” and as such is entitled to the notices
and rights under s. 90 of the Act of 1894 (List v. Tharp, 1897, 1 Ch.
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260; 66 L. J. Ch. 175; 76 L. T. 45; 45 W. R.243; 61 J. P.248). Se,
the incumbent of a district church is not the “owner ” of it within
8s. 69-7T4 (R. v. Lee, 48 L. J. M. C. 22; 4 Q. B. D. 75; 27T W. R. 151:
Vf, Chorlton-upon-Medlock v. Walker, 12 L. J. Ex. 88; 10 M. & W.
742). The “owner ” who is liable for saurveyor’s charges, under s. 51,
Act of 1855, is the person answering that description at the time the ser-
vice is rendered (Tubb v. Good, 39 L. J. M. C. 135; L. R. 5 Q. B. 443).

Qua Metropolis Manageme:t Acts, a def is provided by s. 250, Metrop
Man. Act, 1855, on whv, London School Bd v. St. Mary, Islington,
1 Q.B. D.65; 45 L.J. M. C. 1: Wright v. Ingle, 55 L. J. M. C. 17;
16 Q. B. D. 379; 54 L.T.511; 34 W.R. 220; 50 J. P. 436: Plumstead
v. Ece. Commrs, 1891, 2 Q. B. 361: St. Giles, Camberwell v. London
Cemetery Co,1894, 1 Q. B. 699; 63 L. J. M. C. 74; 70 L. T. 734; 42
W. R. 446: Walford v. Hackney, 43 W.R.110; 11 Times Rep.17; F,
Caiger v. St. Mary, Islington, and G. E. Ry v. Hackney, cited Housk:
INcuMBENT. A Vendor, entitled to the receipt of rents and profits until
Completion, remains hereunder the “ Owner ” until that time ( Wiz v.
Rutson, cited TaxEs).

“ Owner of land bounding or abutting on ” a New Street, s. 77, Metrop
Man. Act, 1862, 8. 3, Metrop Man. Act, 1890; V. Holland v. Kensington,
36 L. J. M.C.105; L. R. 2 C. P. 565: Plumstead Bd of Works v.
British Land Co, L. R. 10 Q. B. 203; 44 L. J. Q. B. 38: Williams ~.
Wandsworth Bd of Works, 53 L. J. M. C. 187; 13 Q. B. D. 211; 32
W. R. 908; 48 J. P. 439: Wright v. Ingle, sup: St. Mary, Islington v.
Cobbett, 1895, 1 Q. B. 369 ; 64 L. J. M. C. 36: Vf, House.

Other Stat. Def., relating to the Metropolis, — Metropolitan Fire
Brigade Act, 1865, 28 & 29 V. c. 90, s. 33; Metropolitan Open Spaces
Act, 1881, 44 & 46 V. c. 34,s.1; Metropolis Water Act, 1871, 34 & 35
V.ec 113, 8. 3.

Qua the Public Health Acts, the statutory definitions of “ Qwner”
may, probably, be said to have taken form from that contained in the
Nuisances Removal Act, 1855, 18 & 19 V. ¢. 121, by s. 2 of which it is
provided that, qua that Act, “ ¢Owuer,’ includes, any person receiving
the rents of the property in respect of which that word is used from the
occupier of such property, on his own account or as trustee or agent for
any other person, or as receiver or sequestrator appointed by the Court
of Chancery or under any Order thereof, or who would receive the same
if such property were let to a tenant ”: Vth, Blything v. Warton, 32
L.J. M. C. 132; 3B. &S. 352. “It may be that the rule introduced
by the statute is a rough one ” (per Blackburn, J., Cook v. Montagu, 41
L J. M. C. 149; L. R. 7 Q. B. 418); at any rate the def qud P. H. Act,
1875 (which repealed 18 & 19 V. c. 121) is provided by s. 4, and runs
thus, —

“ ¢Owner,” means, the person for the time being receiving the Rack-
RENT of the lands or premises in connection with which the word is
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used, whether on his own account or as agent or trustee for any other
person, or who would so receive the same if such lands or premises were
let at a Rack-rent.”

Note. That def is very similar to, but not quite so wide as, the def
in s. 3, Metropolis Water Act, 1871; whilst the first of this class of
def of “Owner ” is, probably, that contained in Poor Law Amendment
Act, 1834, 4 & 5 W. 4, c. 76, by 8. 109 whereof, “ ‘Owner,’ shall be con-
strued to include, any person for the time being in the actual occupation
of any property rateable to the relief of the poor and not let to him
at Rack-rent; or any person receiving the rack-rent of any such property
either on his own account or as mortgagee or other incumbrancer in pos-
session.” Cp, Towns Improvement Clauses Act, 1847, 10 & 11 V. c. 34,
8. 3; Towns Improvement (Ir) Act, 1854, 17 & 18 V. ¢. 103,s.1; Sal-
mon Fishery Act, 1873, 36 & 37 V. c. 71, 8. 4.

On the def in P. H. Act, 1875; V. Hornsey v. Smith, 1897, 1 Ch. 843;
66 L. J. Ch. 476; 76 L. T. 431; 45 W. R. 581: St. Helen’s v. Kirkham,
16 Q. B. D. 403: Tottenham v. Williamson, 69 L. T.51; 62 L. J.Q. B.
322; 57 J. P. 614: Broadbent v. Shepherd, 45 8. J. 61; 83 L. . 504 :
Hornsey v. Brewis, 60 L. J. M. C. 48, ¢p with thle, Caiger v. St. Mary,
Islington, and G. E. Ry v. Hackney, cited House: Re Christchurch
Enclosure Act, 1894, 3 Ch. 209; 63 L. J. Ch. 657; 71 L. T. 122; 42
W. R. 614; 58 J. P. 556: Re Barney, 1894, 3 Ch. 562; 63 L. J. Ch.
676; 71 L. T. 180. Observe, that a “ Receiver or Sequestrator,” in-
cluded in the def as given by the Nuisances Removal Act, 1855, is
dropped out of the def in the P. H. Act, 1875, and the def in the latter
Act does not include a Receiver or Sequestrator (Bacup v. Smith, 59
L. J. Ch. 518; 44 Ch. D. 395).

By its s. 141, the P. H. London Act,1891, adopts the def of “ Owner ”
contained in P. H. Act, 1875, except that for “ lands or premises ” it simply
has “ premises ”; V. qua P. H. London Act, 1891, Thames Conservators
v: Port of London Sanitary Authority, 1894, 1 Q. B. 647; 63 L. J. M. C.
121; 69 L. T. 803; 88 J. P. 335: Truman v. Kerslake, 1894, 2 Q. B.
774; 63 L. J. M. C.222; 43 W. R.111; 58 J. P. 766: Re Lever, 1897,
1Ch. 32; 66 L. J. Ch. 66; 75 L. T. 383; 45 W. R. 172.

The def of “ Owner ” contained in P. H. Act, 1875, is adopted for; —

P. H. Ireland Act, 1878,41 & 42 V. ¢c. 52; V. s. 2:

P. H. Acts Amendment Act, 1890, 53 & 54 V. ¢. 59; V. s. 18:

P. H. Scotland Act, 1897, 60 & 61 V. c. 38; V. s. 3, which provides
Scotch verbal equivalents in the def: '
Advertising Stations (Rating) Act, 1889, 52 & 53 V. ¢. 27; V. 5. 2:

Brine Pumping (Compensation for Subsidence) Act, 1891, 54 & 655 V.
c. 40; V. s. 52:

Private Street Works Act, 1892, 556 & 56 V. ¢. 57; V. 8. b.

Note: “Owner IN Derauvrt,” qud Public Health Acts, means the
person who is owner at the time of the completion by the Local Author-
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ity of the works the expenses of executing which are sought to be recov-
ered (B. v. Swindon, 48 L. J. M. C. 119; 4 Q. B. D. 305; 27 W. R.
732; 43 J. P. 431: Vf, PreMises). Vk, Bowditch v. Wakefield, 40
L.J.M.C.214; L. R.6 Q. B. 567: Peck v. Waterloo, 33 L. J. M. C.
11; 2 H. & C. 709: Wullsend v. Murphy, 61 L. T. 777; 6 Times Rep.
29: Re Bettesworth and Richer, 57 L. J. Ch. 749; 37 Ch. D. 535; 38
L T. 796; 36 W. R. 544; 52 J. P. 740.

Qua Town Police Clauses Act, 1847, 10 & 11 V. c. 89, s. 33, “ Owner
of Lands and Buildings,” means the same as “ Owner ” as defined by s. 4,
P. H. Act, 1875 (Sale v. Phillips, 1894, 1 Q. B. 349; 63 L. J. M. C.
79; 7T0L. T. 559 ; 68 J. P. 460 ; over-ruling Lewis v. Arnold, 44 L. J. M. C.
68; L. R. 10 Q. B. 245).

Qui Poor Rate Assessment and Collection Act, 1869, 32 & 33 V. c. 41,
“ ¢« Owner,’ shall mean, any person receiving, or claiming, the rent of
the hereditameunt for his own use ; or receiving the same for the use of
any corporation aggregate or of any public company, or of any landlord
or lessee who shall be & minor, 8 married woman, or insane, or for the
use of any person for whom he is acting as agent ” (s. 20).

Qua Lands C. C. Act, 1845, “ ¢« Owner,’ shall be understood to meap,
any person or corporation who, under the provisions of this or the
Special Act, would be enabled to sell and convey lands to the promoters
of the undertaking ” (8 & 9 V. ¢. 18, 5. 3); the def in 5. 3, Lands C. C.
(Scot) Act, 1845, is the same, except that, between “ corporation ” and
“ who,” there is inserted “ or trustees or others.” V&, Chauntler v. Rob-
tnson, 4 Ex. 163; 19 L. J. Ex. 170: R. v. Kerrison, 1 M. & S. 435:
Russell v. Shenton, 11 L. J. Q. B. 289; 3 Q. B. 449; 2 G. & D. 573:
Mann v. G. Southern & Western Ry, inf. As to “Owner” in s. 76,
of the English Act; V. Ex p. Winder, 46 L. J. Ch. 572; 6 Ch. D. 696:
Douglass v. Lond. & N. W. Ry, 3 K. & J. 173: Wells v. Chelmsford, 49
L. J. Ch. 827; 15 Ch. D. 108.

Qua Ry C. C. Act, 1845, 8 & 9 V. ¢. 20, “ ¢ Owner’ shall be under
stood to mean any person or corporation who, under the provisions of this
or the Special Act or any Act incorporated therewith, would be enabled
to sell and convey lands to the company ” (s.3). “Owner,” of a Private
Road entitled to the penalty prescribed by s. 54, includes the owner of
one half of the road usque ad medium filum, and if he recovers the pen-
alty the owner of the other half of the road cannot, for only one penalty
is recoverable (Llewellyn v. Glamorgan Vale Ry, 1898, 1 Q. B. 473;
67 L.J. Q B. 305; 78 L. T. 70; 46 W. R. 290: V&, Penavrty). FJ,
Mann v. G. Southern & Western Ry, 9 Ir. Com. Law Rep. 105. ¢ Own-
ers or Occupiers,” 8. 68, Ib., and s. 11, 34 & 35 V. c. 41, V. OccuPrier.

The def in Lands C. C. Act, 1845, is adopted for Land Drainage Act,
1861, 24 & 25 V. c. 133 (s. 3); Land Drainage Act (Ir) 1863, 26 & 27
V. ¢c. 26 (8. 3); and also for Housing of the Working Classes Act, 1890,
53 & 54 V. c. 70, with the addition that it there “ includes all lessees or
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mortgagees of any premises required to be dealt with under this Part of
this Act, except persons holding or entitled to the rents and profits of
such premises for a term of years of which 21 years do not remain un-
expired ” (s. 29: Vk, Osborne v. Skinners’ Co, 60 L.J. M. C. 156; 39
W. R. 715).

A def similar to that in Lands C. C. Act, 1845, is provided for Tram-
ways (Ir) Act, 1860, 23 & 24 V. c. 152 (s. 49).

“Owner ” has also received various statutory definitions in and for the
following Acts; —

Alkali, &c, Works Regulation Act, 1881, 44 & 45 V. ¢. 37; V.s. 29:

Ancient Monuments Protection Act, 1882, 45 & 46 V.¢c.73; V.. 9:

Burgh Police (Scot) Act, 1892, 55 & 56 V. c. 55; V.s. 4:

Chief Rents Redemption (Ir) Act, 1864, 27 & 28 V. c. 38; V. s. 1:

Coal Mines Regulation Act, 1887, 50 & 51 V. c. 58; V.s. 75:

Defence Act, 1860, 23 & 24 V. c. 112; V.. 47:

Dispensary Houses (Ir) Act, 1879, 42 & 43 V. c. 25; V. 8. 2:

Fisheries (Ir) Act, 1850, 13 & 14 V. c. 88; V. 8. 1:

Geological Survey Act, 1845,8 & 9 V. ¢. 63; V.s. 6:

Inclosure Act, 1836, 6 & 7 W. 4, ¢. 115; V. s. 56:

Land Debentures (Ir) Act, 1865, 28 & 29 V. ¢. 101; 7. 5. 3¢

Landed Estates Court (Ir) Act, 1858, 21 & 22 V.ec. 72; V. s. 1, on
whv, Re Beckett, 5 L. R. Ir. 43; on s. 64, Grier v. Grier, L. R. 5 H. L.
688 :

Landed Property Imp. (Ir) Act, 1847, 10 & 11 V. ¢. 32; V. 5. 66:

Landed Property (Ir) Imp. Act, 1860, 23 & 24 V. c. 163; V. 5. 35:

Loc Gov (Scot) Act, 1889, 52 & 53 V. c. 50; V. 8.105:

Lunacy (Scot) Act, 1857, 20 & 21 V. c. 71; V. 5. 3:

Metalliferous Mines Regulation Act, 1872, 35 & 36 V.c. 77; V.s.41:
Vh, Evans v. Mostyn, 47 L. J. M. C. 25; 2 C. P. D. 547: Arkwright
v. Evans, 49 L. J. M. C. 82: Devonshire v. Stokes, cited INTERESTED
IN : Foster v. Newhaven Harbour Trustees, 61 J. P. 629:

Poor Law (Scot) Act, 1845, 8 & 9 V. ¢c. 83; V. 8. 1:

Public Works Loans Act, 1888, 51 & 52 V. ¢. 39; V. 5.6

Record of Title Act (Ir) 1865, 28 & 29 V. c. 88; V. 5. 2:

Rep People Act, 1884, 48 & 49 V. ¢c. 3; V. 5. 9 (8):

Rep People (Scot) Act, 1868, 31 & 32 V. c. 48; V. 5. 59:

Sale of Advowsons Act, 1856, 19 & 20 V. c. 50; V.s. 1:

School Sites Act, 1849, 12 & 18 V. c. 49; V. 6. 7:

Tithe Act, 1891, 54 & 55 V. ¢. 8; V. 5. 9: semble, does not include a
Reversioner (Peed v. King, 11 Times Rep. 18). V. TiTHE.

V. PropPrRIETOR: LANDLORD.

“ Owner,” of a Canal Boat; V. 40 & 41 V. ¢. 60, s. 14.

“ Owner,” of a Dog, qud Dogs Act, 1865, 28 & 29 V. c.60; V. 5.2, and
vth, Gardner v. Hart, 44 W. R. 527.

“Owners of a Dock or Canal”; V. 63 & 64 V. c. 32, 5. 2 (5).
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“Owner ” of Fasrs, qud Fairs Acts; V.34 & 35V.¢c. 12,5 2; 36 &
37 V.c. 37,83 —1r.81&32V.c 12,5 2.

“Qwner ” of Goops; V. Harbours Docks and Piers Clauses Act, 1847,
10& 11 V. c. 27, 8. 3. “Owner,” qua Royal Charter granting duties on
Goods brought from Beyond Seas into the Tyne, held to mean the Im-
porter (Newcastle Pilots v. Haommond, 18 L. J. Ex. 417; 4 Ex. 285).
Qua Part 7, Mer Shipping Act, 1894, “ ‘Owner,” used in relation to
Goods, means, every person who is for the time entitled, either as owner
or agent for the owner, to the possession of the goods; subject in the
case of a LieN (if any) to that lien” (s. 492, adopted from s. 66, 25 &
20 V. c. 63, on whv, White v. Furness, 1895, A. C. 40; 64 L. J. Q. B
161: Cp, FacTor: MERCANTILE AGENT). “ Owner” of goods shippsd;
V. Ribble Nav. Co v. Hargreaves, cited SHIPPED.

“ Owner,” qui Highway Act, 1835, 5 & 6 W. 4, c. 50, s. 65, means
the person in occupation, who may be either the actual owner or only the
occupying tenant (Woodard v. Billericay, 48 L. J. Ch. 5635; 11 Ch. D.
214; 27 W. R. 5% ; 43 J. P. 224).

“Owner of LAND ”; V. LANDOWNER.

“Owner of LicENsEp Premises,” qua the Licensing Act, 1872
“ means, the person for the time being entitled to receive, either on his
own account or as mortgagee or other incumbrancer in possession, the
Rack-REXNT of such premises” (s. 74; va, s. 77).

“Owner of a Limited Interest in Lands”; V. Landowners’ West of
England Co v. Ashford, 50 L. J. Ch. 276; 16 Ch. D. 411.

“ Owner of the Prior Estate,” who is the Protector of a Settlemeunt,
8. 22, Fines and Recoveries Act, 1833, 3 & 4 W. 4, c. 74, is “ the real,
substantial, owner of the estate, i.e. the person who has the beneficial
interest in the land ” (per James, L.J., Re Dudson, 47 L. J. Ch. 632;
8 Ch. D. 8, 628: Va, Re Ainslie, 54 L. J. Ch. 8; 51 L. T. 780; 33
W. R. 148).

“Owner or Occupier” of premises is a sufficient description qua a
Notice under s. 128 (1), P. H. London Act, 1891 (B. v. Mead, cited
OTHER, p. 1365).

“Qwner” of a SEVERAL FisuEry, s. 11, Fresh Water Fisheries Act,
1878, 41 & 42 V. c. 39, does not include one who is merely an QOccupier
(Swanwick v. Varney, cited CATcH).

“Owner ” of a Suip, qua s. 169, Mer Shipping Act, 1854, and, probably,
throughout that Act and the replacing Act of 1894, does not mean the
Registered Owner if he has parted with all control over it, but “ must
be restrained to such actual owner for the time being of the ship as
either himself or by his master or other authorized agent, manages and
controls her ” (Meiklereid v. West, 45 L. J. M. C. 91; 1 Q. B. D. 428;
40 J. P. 708; 34 L. T. 353; 24 W. R. 703: Baumwoll Manufactur v.
Furness, 62 L.J. Q. B. 201; 1893, A. C. 8; 68 L. T. 1; 7 Asp. 263),
A person who has contracted to buy and has paid a deposit on purchase
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of a share in a ship, but who has not been registered, has a real, sub-
stantial, interest in the ship and is an “ Owner,” within the exception
provided by s. 147 (1) of the Act of 1854 (Hughes v. Sutherland, 7 Q. B.D.
160; 50 L. J. Q. B. 567). V. SmirowNEr: MaNacING OWNER.

“Owner ” of Tithe; V. TiTHE OwNER: TITHE RENTCHARGE.

“Owner ” of a WRECK, s. 56, 10 & 11 V. c. 27, is the person who was
the owner when the expense of removing it was incurred (drrow Co. v.
Tyne Commrs, 1894, A. C. 508; 63 L. J. P. D. & A. 146; over-ruling
Ejglinton v. Norman, 46 L. J. Ex. 557 : Vf, Barraclough v. Brown, 1897,
A.C.615; 66 L. J. Q. B. 672; 76 L. T. 797; 2 Com. Ca. 249). But in
the similar, but differently worded, provision of the Victoria Marine Act,
1890 (s. 13), “ Owner,” is the owner when the ship “sunk, stranded, or
ran on shore,” for in that section it is the owner of the ship that is made
liable, — a liability not transferred by an ABANDONMENT (Smith v. Wil-
son, 1896, A. C.579; 65 L. J. P.C. 66 ; 12 Times Rep. 505). Vf, REMOVE.

“ Beneficial Owner ”; V. BENEFICIAL.

“ Successive Owner ”; V. SUCCESSIVE.

“ Owner who allows ”; V. ArLow.

V. Apjoininaé OwNER: BurLpine OwNER: TRUE OWNER.

OWNER’S RISK. — Goods carried at “ Owuer's Risx,” means, at
the risk of the owner, minus the liability of the carrier for the miscon-
duct of himself or servants (per Bramwell, L. J., Lewis v. G. W. Ry,
47 L. J. Q. B. 134; 3 Q. B. D. 195: Pontifex v. Hartley, 62 L. J. Q. B.
199); and a stipulation that goods shall be carried “at owner’s risk,”
only exempts the carrier from the ordinary risks of the transit and does
not cover the carrier’s negligence (Mitchell v. Lanc. & Y. Ry, 44 L. J.
Q. B. 107; L. R. 10 Q. B. 256), or his negligent delay (Robinson v.
G. W. Ry, 35 L. J. C. P. 123) ; even though less than the usual freight
be charged (D’Are v. Lond. & N. W. Ry, L. R. 9 C. P. 325).

Vf, McCawley v. Furness Ry, L. R. 8 Q. B. 57: Stewart v. Lond. &
N. W. Ry, 33 L. J. Ex. 199. Cp, DELAY IN TRANSIT.

‘Where a Bill of Lading provides that the goods are “ to be forwarded
at Suip’s Expense and Owner’s Risk,” “ Owner’s Risk,” means, “ that
those risks which, ordinarily, the ship takes are to be taken by the ship-
per”; therefore, the clause does not relieve the ship-owner from liability
for negligent transshipment, secus, for negligent stowage (Allan v. Jumes,
3 Com. Ca. 10). Vf, Smir’s Risk.

Cp, MErcuANT's Risk: PasseneEr’s Risk.

OWNERSHIP. — Qua Small Dwellings Acquisition Act, 1899, 62 &
63 V. c. 44, “ ¢ Ownership,’ shall be such interest, or combination of in-
terests, in a house as (together with the interest of the purchaser of the
ownership) will constitute either a Fee Simple in possession, or a Lease-
hold Interest in possession of at least 60 years unexpired at the date of
the purchase ” (subs. 2, s. 10); qud Scotland, “ ¢ Ownership’ shall in-
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clude a Leasehold Interest of at least 60 years unexpired at the date of
the purchase ” (subs. 3, s. 11).

Part Ownership; V. PARTNERSHIP.

Reputed Ownership; V. Possessiox, OrbER OR DisrosrTiox.

“ Ownership Vorer,” qud Registration Act, 1885, 48 & 49 V. c. 15,
“ means, a person entitled to vote in respect of the ownership of pro-
perty, whether of freehold leasehold or copyhold tenure” (s. 19). Cp,
OccuPATION VOTER: PARLIAMENTARY.

OWNING OCCUPIER. — V. OccuPIER.

OXGANGE. — “ Una bovata terre, an oxgange, or an oxgate of land,
is as much as an ox can till ”; but, like carucata, it “ may containe
meadow, pasture, and wood necessary for such tillage ” (Co. Litt. 5 a:
1’f, Cowel: Touch. 93: Sv, Elph. 564). V. Hipe: Kx1681’s FEE

OYER. — To have Oyer of a Record or Document, is a request “ made
in Court that the judges, for better proofs-sake, will be pleased to hear
or look upon” it (Cowel: Vf, Termes de la Ley).

OYER AND TERMINER. — A Court or Commission of “ Oyer
and Terminer,” is one to hear and determine (Termes de la Ley : Cowel:
Jacob: 4 Bl. Com. 269, 270). Vf, Hear: Cp, GaoL DELIVERY.

The Court of Queen’s, or King’s, Bench (lately the Q. B. D. and now
the K. B. D.), is a Court of “Oyer and Terminer,” e.g. in 8. 20, 11 &
12 V. c. 42 (B. v. Eyre, 37 L. J. M. C. 159; L. R. 3 Q. B. 487).

OYSTER. — Qua Part 3, Sea Fisheries Act, 1868, 31 & 32 V. c. 45,
“ ¢«Qysters ' and ¢ Mussels’ respectively, include the brood, ware, half-
ware, spat, and spawn, of Oysters and Mussels respectively ” (s. 28). ¥
OYSTER SPAT.

Opysters taken in Foreign Waters; 7. TAkE.

V. Fisu: Sea Fism.

Note.  For a judicial hesitancy to hold that the common law right of the
subject to take sea fish includes a right to take the shells, }. Bagott
v. Orr, 2 B. & P. 472.

OYSTER LAYINGS. —“Perhaps, the words ¢Oyster Layings’
would not pass the privilege of getting oysters, because those words only
import a privilege of laying oysters, and it might be doubtful whether
they could give a right to take them ” (per Littledale, J., Seratton v.
Brown, 4 B. & C. 503, 504); but the association of this phrase with
“ SEA-GrouxDs ” would not limit the force of the latter (S. C.).

OYSTER SPAT.—“Spat ” or “Spawn ” of Fish, is the same thing
as “Fry or Brood”; “Oyster Spat,” is the spawn or young brood of

oysters cast by oysters and not fully grown or formed into oysters or fit
for the food of man (Maldon v. Woolvet, 12 A. & E. 15).
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