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WHEREAS

sion and the care of them to the proper
officers of the vessel, although they are not
actually removed, he is, by the usages
of trade, deemed exonerated from any
further resggnaibility; 1M & W.174; 1
Gale 420; Mass. 220. The wharfinger
does not, however, discharge his duty by
delivering them to one of the crew, but
should deliver them to the captain of the
vessel, or some other person in authority
onboard of it; 1C. & P. 638. And see 3
C. & M. 581; 7 Scott 876; 4 Q. B. 511.
A wharfinger has a general lien upon all
in his ion for the balance of
is aocount ; 4 B. & Ald. 650; 12 Ad. & E.
639; 7B. &£C.212;985U.8.68: and in re-
t to the right of lien there is no dis-
tinction between the wha
warehouseman; 28 Am. L. R. Eq. 465,
468. A wharfinger has equally a lien on a
vessel for wharfage ; Ware 834 ; Gilp. 101.
See WHARFAGE.

WHEEL. The punishment of the
wheel was formerly to put a criminal on
a wheel, and then to break his bones until
he expired. This barbarous punishment
was never used in the United States; and
it has been abolished in every oivilized
oountry.

WHELPS. The young of certain ani-
mals of a base nature or fere nature.

It is & rule that when no larceny can be
ocommitted of any oreatures of a base
nature which are fere nature, though
tame and reclaimed, it cannot be com-
mitted of the young of such creatures in
the nest, kennel, or den ; Co. 8d Inst. 109;
1 Russ. Cr. 158.

The owner of the land is, however, con-
sidered to have a qualified property in
such animals, ratione impotentice ; 2 Bla.
Com. 384.

r and the

WHEN. At which time. At that
time. 90 Mo. 6486,
In wills, standing by itself ualified

and unexplained, this 18 a word of condi-
tion denoting the time at which the gift is
to commence; 8 Ves. Jr. 243; 10 Co. 50 ;
16 C. B. 59.

The context of a will may show that the
word is to be applied to the possession
only, not to the vesting of & legacy ; but
to justify this construction there must be
circumstances, or other expressions in the
will, showing such to have been the testa-
tor’s intent; 7 Ves. 423 ; 8 Bro. C. C, 471.
See 2 Jar. Wills 417. See Drvise; TIME

WHEN AND WHERE. Technical
words in pleading, formerly necessary in
making full defence to certain actions.
Bee 1 Chit. Pl. #445 ; DEFENCE.

WHENEVER. Though often used as
equivalent to ‘‘as soon as,” is often
used where the time intended by it is, and
will be, until its arrival, or for some un-
%or;ai;: riod at least, indeterminate. 14

WHEREAS. This word implies a re-
gital, and, in general, cannot be used in

the direct and positive averment of a fact
in a declaration or plea. Those facts
which are directly denied by the terms of
the general issue, or which may, by the
established usage of pleading, be specially
traversed, must be averred in positive and
direct terms ; but facts, however material,
which are not directly denied by the terms
of the general issue, though liable to be
contested under it, and which. according
to the usage of pleading, cannot be sﬁecially
traversed, may be alleged in the declaration
8{ way of recital, under a whereas; 2
itty, Pl. 151, 178, 191.

WHEREUPON.
sion ; order of action; relation. Athing
done with reference to something previ-
ously done. It is interchangeable with
the words upon which, and after which. 1
Wyo. 419.

WHIPPING. The infliction of stripes,

This mode of punishment, which is still
practised in several states, has yielded in
most of the states to the penitentiary
system. It is still used in Maryland for
wife-beating, and in Delaware for all fel-
onies (but not for women).

‘Whipping has been held to be punish-
ment worse than death ; 7 Tex. 69 ; but
see 2 Rich. 418. It is not a *‘ cruel or un-
usual punishment ” ; 59 Md. 264.

The punishment of whipginﬁ; so far as
the same was provided by the Iaws of the
United States, was abolished by the act
of congress of February 28, 1889, 5. 5. See
CORRECTION ; SEAMEN,

This punishment has never been alto-

ether abolished in England. At common

w it was inflicted on inferior persons for
petty larceny, etc.; but by the usage of
the star chamber, never on a gentleman.
By 1 Geo. IV. o. 57, it was abolished as to
women. By 5 & 6 Vict. striking or firing
at the queen is punishable with whipping
thrice or fewer times. The Criminn.P an
Consolidation Acts of 1881 authorize the
whipping of males below 16 who have
bheen convicted of sending letters threaten-
ingto kill ; placing explosives near a house,
ship, etc. ; defiling a girl under 18 years of
age; robbing with violence (not over
twenty-five stripes); but it must be done
in private and only once, and the court
must specify the number of strokes and
the instrument. By 25 Vict. o. 18, for boys
under 14, the number of stripes shall not
exceed twelve with a birch rod. For the
offences of robbery accompanied with
personal violence, and of attempting by
any means to strangle or to render insen-
sible any one with intent to enable himself
or others to commit an indictable offence,
in addition to imprisonment, the 24 & 26
Vict. c. 100, and 26 & 27 Vict. c. 96, direct
that the offender, if a man, be once, twice,
(ireihrice privately whipped. See Whart.

It is forbidden by the constitution of
South Carolina and Georgia, except that
in Georgia convicts can be 80 punished.

uence ; SuocCces-

»It is in use in some penal institutions as a
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means of discipline. The latter subject
has of late years been examined by a com-
mission in connection with the Elmira Re-
formatory.

WHISKEY, See LiQUuor Laws.

WHITE BONNET. In Scotch Law.
A flotitious bidder at an auction. Where
there is no upset price, and the auction is
not stated to be without reserve, there is
no authority for saying that employment
«g)t s;oh rson is illegal. Burton, Law of
L) 00 . .

WHITE PERSON. As used in the
naturalization laws, a person of the Cau-
casian race. 0 Sawy. 1 It does not in-
clude a Mongolian ; id. ; it includes a per-
son nearer white than black or red; 11
Ohio 875. In the legislation of the slave
period it referred to a person without ad-
mixture of oolored , whatever the
actual complexion might be; 80 Ark. 192.
The words white and colored as used in
the statutes providing for the maintenance
of schools are held to be used in the ordi-
nary aoceptation ; 9 Ohio St. 407.

RENTS. InEnglish Law.
Rents paid in silver, and called white rents,
or itus albi, to distinguish them from
other rents which were not paid in money.
Co. 2d Inst. 19. See ALBA

WHOLE BLOOD. Being related by
both the father and mother’s side; this
hrase is used in contradistinction to half
. which is relation only on one side.

See BLOOD.

WHOLHESALE. To sell by wholesale
is to sell b, generally in
original pac , and not by retail.

WHOLESALE PRICE. The price
fixed on merchandise by one who buys in
large quantities of the producer or manu-
facturer, and who sells the same to job-
bers or to retail dealers therein. 881Ia. 169.

WIDOW. An unmarried woman whose
husband is dead.

In legal writings, widow is an addition
given to a woman who is unmarried and
whose husband is dead. A widow who has
married again cannot be a widow; 20 Q.
B. D. 103. A woman surviving a man to
whom she has been married, but with re-
gard to whom she had obtained a declara-
tion of nullity of ma.rn:ge is not a widow ;
52 L.J. Ch. 239. The addition of spinster
is given to a woman who never was mar-
ried. Lovelace, Wills 269. See ADDITION.
As to the rights of a widow, see DOWER;
QUARANTINE.

WIDOW’S BENCH. Theshareof her
husband’s estate which a widow is allowed
besides her jointure. Whart. Lex.

WIDOW’'S CHAMBER. InLondon,
the apparel of a widow and the furniture
of her chamber, left by her deceased hus-
band, is so ed, and the widow is en-
titled to it. 2 Bla. Com. 518,

WIDOWER. A man whose wife is
dead. A widower hasa right to administer
to his wife’s se) estate, and, as her
administrator, to collect debts due to her,
generally, at common law, for his own use.

WIDOWHOOD. The state of a man
whose wife isdead, or of a woman whose
husband is dead. In general, there is no
law to regulate the time during which a
man must remain 8 widower, or 8 woman
a widow, before they a seoond time.
The term widowhood is mostly applied to
the state or condition of a widow.

WIFE. A woman united to a manby
marriage. See MARRIED WoOMAX.

WIFE'S EQUITY. The equitable
right of a wife to have settled upon ber
and her children a suitable provision out
of her estate whenever the husband can-
not obtain it without the aid of a court of

uity. Shelf. Marr. & D. 605.

y the marriage the husband uires
an interest in the tgropergy of his wife, in
eonsideratgon l::f e obhgat‘ion which be
contracts by the marriage of maintaining
her and thgir children. The common law
enforces this duty thus voluntarily as
sumed by him, by an action, and, therefore,
allows him to alien the property to which
he is thus entitled jure mariti, or in case of
his bankruptey or insolvency it would vest
in his assignee for the benefit of his cred-
itors, and the wife would be left, with her
children, entirely destitute, notwithstand-
ing her fortune may have been great. To
remedy this evil, courts of equity, in cer-
tain cases, give a provision to the wife,
which is called the wife’s equity.

The princlm upon which courts of
equity act is, t he who seeks theaid of
equity must do equity; and that will be
withheld until an adequate settlement has
geelr‘lw.made; 1P, Wms. 459. See 5 My. &

Where the property is equitable and not
recoverable at Iswftl'{u:got be obtained
without making a settlement upon a wife
and children, if one be required by her; 8
P. Wms. 639; and where, though the m
ermbe legal in its nature, it becomes
coliateral circumstances the subj<ctof &
suit in equity, the wife's right to a settle-
ment will attach; 5 My. & C. 87. See §
Madd. 149; 18 Me. 124; 0 Watts 80; §
Johns, Ch. 464 ; 2 Bland. Ch. 545.

The wife's equity toa settlement is bind-
ing not only upon the husband, but upoa
his assignee, under the bankrupt or insol-
vent laws; 8 Ves. 607; 6 Johns Ch. 25: 4
Metc. 486; 4Gill & J. 283; 5 T. B. Moar,
838; 10 Ala. N. 8. 401; 1 Ga. 637. And
even where the husband the wife's
equitable right for & valuable considera-
tion, the gnee was oonsidered liable;
4 Ves. 19. When the property of the hus-
band is settled upon his wife and children,
the settlement will be valid against subse-
quent creditors if at the time of the settle-
ment made he was not indebted : 8

;4 Mas, €48; 21 N. H.3¢; 38
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Miss. 717; 25 Comn. 154; but if he was
then indebted it will be void as to the
creditors existing at the time of the settle-
ment; 8 Johns. Ch. 481; 5 Md. 68; 18 B.
Monr. 496 ; 8 Wheat. 229 ; unless in cases
where the husband received a fair oon-
sideration in value for the thing settled,
80 as to repel the fremmption of fraud ; 10
Ves. 189; 6 Ind. 121; 28 Ala. N.8, 483; 7
Piok. 588,

As to the amount of the rights of the
wife, the general rule is that one-half of
the wife's propertoy shall be settled uron
her; 8 Atk. 428; 8 Ves. Ch. 168. But it is
in the discretion of the court to give her
an adequate settlement for herself and
children; 8 Johns. Ch. 464; 6 id. 25;
8 Cow, 591; 1 Des. Eq. 2638; 3 Bland, Ch.
646;1 Cox N. J. 168; 5 B. Monr. 81 ;8 Ga,
198 ; 9 8. & 8. 597.

Whenever the wife insists upon her
ogtillity. the right will be extended to her
children ; but the right is strictly personal
to the wife, and her children cannot insist
upon it after her death; 8 Ed. Ch. 887; 1
J. & W. 473; 1 Madd. 467 ; 11 Bligh N. 8.
104; %{ohm. Ch. 208 ; 8 Cow, 0561 ; 10 Ala.
N. 8. 401,

The wife's equity will be barred by an
adequate settlement having been made
upon her; 3 Ves. Ch. 676; by living in

ultery apart from her husband; 4 Ves.
Ch. 146 ; but a female ward of court, mar-
:H G betiiWiu ’:;Ot::ulm'y

tho she sho ving in H
1 Ves. & B. Ch. 802.

See White & T. L. C. Egq.

WILD ANIMALS. Animals in a
state of nature ; animals fere naturce. See

WHELP ; ; FERZ NATURAE.
WILFULLY. Intentionally.
In charging certain offences, it is re-

quired that they should be stated to be
wilfully done. Archb. Cr. Pl 51, 88;
Leach 556. In an indictment charging a
wilful killing, it means intentionally and
not by aoccident ; 118 Mo. 98.

It is distinguished from maliciously in
not imaplying an evil mind ; L. R. 2Cr. Cas.
Res. 161,

It implies that the act is done knowing}
and of stubborn purpose, but not wit
malice ; 97 N. C. ; and in penal stat-
utes, it means with evil intent, or with
legal malice ; 88 Cal. 268; or with a bad
purpose ; 20 Mass. 220, quoted in 155 U. 8.
446. It is frequently understood as signi-
fying an evil intent without justifiable ex-
excuse ; 1 Bish. Cr. Law 428,

In Pennsylvania it has been decided that
the word maliciously was an equivalent
for the word wilfully, in an indictment for
arson. 5 Whart. 437. See MENs REa.

WILL. The disposition of one's pro)
erty, to take effect after death. Swinb.
‘Wills pt. 1, § 2; Godolphin pt. 1, 0. 1, 8. 2.

The term will, as an expression of the final dis;
sition of one’s property, is confined to the Engl
laws and those countries which derive their juris-
prudence from that source. The term festa-
menium, or fest ¢, is lusively used in the

Roman civil law and by the oontinental writers
upon that meg:ct. Some controversy seems to
exist whether word festamentum Is strictly de
rived from testatum or from that in combination
with mentis. There does not seem to be much point
in this controversy, for in either view the resultis
{.ho uu;:. It t}:e t‘tln; final dech:t{ll:n of the pel;o:
n regard to position o property. It

his tec“uw-;’ upon that sub, and m&' is the
expression of his mind and will in relation to it.

e practioce of Allowln‘i'the owner of property
to direct its destination after his death is of very
ancieat date. Genesis, xivili. 38; Gal. 1. 15; Plu-
tarch’s Life of Solon ; Roman Laws of the Twelve

of nature. A where they are 3
nised always, in every soolety, precedes the
time when they are allowed. In their early
growth they were not regarded as a method
of distributing & dead man's goods, but as
a means of transferring the power and nuthoﬂt{‘:t
a family to a new chief. It is pot until the latter
portion of the middle ages that they become a
mode of diverting property from the family or of
distributing it according to the fancy of the owner.
Maine, Anc. Law 171-817, Nor s the power tod
of property by will a constitutional right. de-
(.irl almost wholly upon statute; 100 Mass. 234.

AX.

The right of disposing of property by will did not
exist l::‘rly tlm?::mon the 2clgut QGermans, or
with the :s:mnl under the laws of Lycurful, or
the Ath ns before the time of Solon. Kent

, until comparatively a recent
period, this right was to be exercised under consid-
erable restrictions, even as to personal estate.
2 Bla. Com. 4.

Until the statute of 38 & 84 Henry VIIL, called
the statute of wi the wife and children were each
entitled to claim of the executor their reasonable
portion of the testator's 1. e¢. each one-third

rt. So that if one had both a wife and children,

e could only dis, of one-third of his pe
estate, and it he either a wife or child, but not
both, he could dispose of one-half ; Fitsh. N. B. 133 H
(b), 9th ed. ; 8 Saund. 66, n. (9) ; 3 Bla. Com. 462. All
restrictions are now removed from the disposition of
property by will, in England, whether real or person-
al, by the statute of 1 Vict. c. 88 ; 8 Jarm. Wills (Ran-
dolph & Talcott's ed.) 781. As tothe history of the
rise of the English will, see 11 Harv, L. v. 69.
And in the Roman civil law the chlldren were al-
ways entitled to their ahare, or legitime, belnr one-
fourth of the estate, of whi they could not
be deprived by the will of their father. The legi-
time was by the emperor Justinian increased to
one-third part of the estate where there were four
or a leas number of children, and if more than four
then they might claim one-half the estate, notwith-
standing the will. Novell, 18, ¢. 1; 2 Domat, Civil

Law 18, BSee LmarriMs. -

And by the existing law of the state of Louisian
one is restrained of hpo.ln(f of his whole estate i
he have children. One child may claim one-third of
the e-uoeeh:wo Io;i“t‘ly claim hal fl‘l&%‘l’ﬂd pt:n:‘ee'tw&-

as me, Or reasol of tl
estate. See Louisiana Code.

According to the civil law the naming of an ex-
ecutor was of the essence of a will; and that con-
stituted the essential difference between a will and
a codicil ; the latter, not maklnf .1:? such appoint-
ment (absque executoris constitufione), was, on
that account, called an unsolemn last will. Swinb.
Wills 9. The executor under & Roman will suc-
ceeded to the entire 1 position of the deceased.
He continued the legal personality of the testator,
taking all the Lgro rty as his own, and min,
liable for all the obligations. Maine, Anc. Law 196,

In the United States the homestead laws
in some states affect the validity of wills
by making void a husband’s devise of
homestead land ; 8 Jarm. Wills (Randolph
& Taloott’'s ed.) 740. See same citation
for regulations in various states as to de-
vises to corporations, or for charitable

urposes.

A testator, by his will, may make any
digg:)sition of his property not inconsistent
with the laws or contrary to the policy of

| the state; 77 Ga. 638 ; 84 Ala. 48
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An instrument testamen in form,
which contains no disposition of property,
is no will and should not be admitted to
probate. 8o held of a writing merely mak-
ing a declaration of legitimacy of two chil-
dren, and revoking revious testamen-
tary dispositions ; 5 Ohio Leg. News 5006 ;
and a lefter to an undertaker authorizing
the cremation of the writer’s body, and say-
ing, ‘ My brother will be sole administrator
and take charge of the estate,” was held
not to appoint an executor, or make a de-
vise, or be entitled to probate ; 118 Cal. 428,

Wills are unwritten or nuncupative,
and written. See NUNCUPATIVE WILL.

A will may be written in pencil. But it
is a strong indication that the will so writ-
ten was not a final act, but merely a
deliberative one. This indication may,
however, be overcome by groot; 84 Pa.
510; 1 ﬁaggl. 219; 8 Moo. P. C. 228; 23
Beav. 195. It was held in Pennsylvania
that writing on a slate is insufficient; 11
Phila. 541 ; but in a note to the citation of
this case a quere is suggested whether a
slate and pencil might not be used in
an t:xtreme case; houl. Wills § 238,
note.

One may bind himself to di of his
property in a oertain way, andsuch con-
tract will, in a proper case, be specifically
enforced ; but if it realty it must
be in writing under the statute of frauds;
80 Va. 728. here a will was executed by
the testator in extremis upon the assurance
of one of three residuary legatees that a
bequest intended by the testator to be
made, but omitted from the will, should
be executed as if made; it was held that
the share of the legatee making the prom-
ise should contribute its ratable proportion
of the omitted bequest, and the question
whether such a promise by one of a class
of legatees or devisees was binding on the
others was left undecided; 87 Atl. Rep.
(N. J.) 785.

THE TESTATOR'S CAPACITY. He must be
of the age of discretion, which, by the
common law of England, was fixed at
twelve in females, and fourteen in males ;
Swinburne, g}{ 2i 2, pl. 6; Godolphin,

t. 1, c. 8, ill. Ex. 18; 1 Jarm.
ills 29,
This is now ted by statute, both in

England and most of the United States.
The period of competency to execute a
will, in England, is fixed at twenty-one
years, and the same rule is adopted in
many of the United States, and the dis-
ition is strongly manifested in that
irection throughout the states; 8 Jarm.

.W;lgs (Randolph & Talcott’s ed.) 748,

note.

‘‘ Sound mind and memory,” which con-
stitute testamentary capacity, may be
properly described as that condition which
would render the testator capable of trans-
ﬁtigoql the ordinary business of life ; 126

Though a will be dictated by testator
when entirely competent, it is none the
lees invalid if executed by him at a time

when he was not of sound and disposing
mind ; 19 D. C. 485.

Alt'embml? the common law in England,
an alien d not devise or take by devise,
real estate ; and an alien enemy could not
devise personalty until 88 Vict. c. 14. § &
This rule is now, in the United States,
much altered by statute; 1 Redf. Wills
8-14; 8 Jarm, Wills (Randolph & Talcott's
ed.) 748, note. Indians, in the absence of
statute on thesubject, are governed by the
same law as resident aliens: p. 745 of
las:; oi:.atioz;; Se:sl same citation as to con-
victs, for whom the regulations are mastly
statutory. Coverture was a disability in the
execution of a will, unless by the consent
of the husband; 2 Bla. Com. 488 ; ¢ Kent
506; 1 Will. Ex. 42. Buta married woman
could not, even with her husband’s consent,
devise land, because she would thereby ex-
clude her heir; otherwise with chattels ;
13 Mass. 525; 16 N, H. 194; 10S. & R. 453 ;
15 N. J. Eq. 884. In the United States the
disability as to coverture has been largely
ol by statute: 1 Redf. Wills 22-29;
8 Jarm. Wills (Randolph & Talcott's ed.)
738, note. ' Blindness is so far an incapacity
that it requires express and satisfactory

roof that the testator un the con-
nts of the will, in addition to what is
uired in other cases; 1 Rob., Eccl. 8™ :
8 Strobh. 207; 1 Jarm. Wills 49. Deuf
and dumb persons will labor under a simi-
lar inconvenience, and ially in com-
municating with the witnesses, unless they
have been educated so as to be able to
write ; Whart. & St. Med. Jur. § 18. But
the witnesses must, to be present with the
testator, be within the possible cognizance
of his remaining senses ; R.ich::imn. J.,
in 1 Spears 258. Persons deaf, dumb. and
blind were formerly esteemed wholly in-
capable of making a will ; but that classof
persons are now p upon the same basis
as the two former, with only the additional
embarrassment attending the defect of an-
other sense; 1 Will. Ex. 17, 18; 1 Redf.
Wills 58. A speeclless $am1yh‘e, who re-
tained his interest in and knowledge of the
details of his business, and whose mind
was unimpaired up to the time of his death,
was held capable of making a will where
his wishes as to the disposition of his prop-
erty were communicated by negative and
affirmative replies to questions asked him,
and, after it had been written, it was read
to him item by item, and his assent given
by nods of his head : 22 Ore. 551.

Idiots are wholly incapable of executing
a will, whether the defect of the under
standing Is congenital or accidental. Lu-
natics are incapable of executing a last will
and testament, except during such a locid
interval as allows the exercise of memory
and judgment. It must be an absolute,
but not necessarily a perfect, restoration,
to reason and reflection, and not a mere
temporary remission; Tayl. Med. Jur.
643; 8 Bro. C. C. 441: 8 Add. Eodl. 79;
Pothier, Obl., Evans ed. Atl. 579; Whart.
& St. Med. Jur. §255: Rush, Mind 169;
Ray, Med. Jur. § 279; Combe, Ment. Dez.
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id. 87; 12 Am. L.
J. Eq. 633 ; 94

Id on

But mere weakness of un-
derstanding is not sufficient to invalidate
a will, if the testator is capable of compre-
hendlnf the object in view; 17 Ark. H
2 Bradf. 42; 2 J. J. Marsh. 840; 10 8. &
R. 84. Nor as a matter of law is a testator

him, and therefore made no provision for
them in his will ; 84 Cal. 408. See 67 Hun
408; 87T W, Va. 88.

When a testator has the legal capacity
to make a will he has the legal right to
make an une%usl, unjust, or unreasonable
will; 30 W. Va. 784; 82 id. 119; 84 Ala.
58. The fact that a will is unreasonable is
not enough to render it invalid; 96 Cal.
448 ; but it tends to prove invalidity; 68
Conn. 866.

A belief in spiritualism does not con-
stitute incapacity to make a will ; 58 Md.
876; 96 Cal. 448; 161 Ill. 114; see 31 Am.
L. Reg. N. 8. 389; es y if the views
held thereon had nothingto do with mak-
ing the will ; id.; nor moral insanity ; 25
N. Y.S. 109; nor delusions, except so far
a8 they concern the person to whom they
relate ; 63 Wis. 216 ; 20 Oreg. 239 ; see 121
N. Y. 408 (unless they are insane delu-
sions; 53 Md. 876); nor partial unsoundness ;
L. R.5Q.B.M9;62Barb.25‘(i);nor:geain-
capacity to manage one’s ordinary affairs ;
lﬁm 145; nor advanced age, nor en-
feebled condition; 72 N. Y. 269 ; nor fail-
ure of memory alone ; unless it be total or
extend to the members of his family or
progertxs; 4 Kent 510; if the testator com-
prehends the nature and extent of his
property and the nature of the oclaims of
those he is excluding, he is competent ; 71
Mo. 553; L. R. 5Q. B. 549; 5 N. Y. Surr.
204; 8 Redf. 884; 75111.260; L. R.83P. &
. 64; 21 Vt. 168; 87 W. Va. 38; 85 Va,
3 50N, J. Eq. 428, 439; 88 Mich. 567 ;
s, 567; 114 Mo. 85; 134 Ind. 487 ; 94
. 406. The nature and character of the
are generally irrelevant; 28 Barb.
89 N. Y. 153 ; though unreasonable or
atural provisions are evidence of men-
efect ; 104 Pa. 199; 105 Ind. 456; 126

A finding that a testator was insane
at any time prior to the making of the
will does not support & presumption that
the insanity continued to the making of
the will, unless it isalso found that the in-
sanity is habitual and fixed; 97 Ala. 731;
65 Vt. 370. When it appears that the will
is the direct offspring of monomania it
should be held invalid, notwithstandin
the general soundness of the testator ;
Ga. 324 ; 7 Gill 10; 8 Watts 70. See, also,
6 Moore, P. C. 841, 849; 12 Jurist 947,
where Lord Brougham contends for the ex-
treme notion that every person laboring
under any form of partial insanity or
monomania is incompetent to execute a
valid will, because the mind being oneand
entire, if unsound in any part it is an un-
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sound mind. This extreme view will
scarcely glin final acceptance in the courts;
‘Whart. & 8t. Med. Jur. § 18, contra.

As to the burden of f in contests of
wills, on the ground of mental incapacity
of the testator, see 86 Cent. Law J. 408;
98 Mich. 284 ; 129 Ill. 892; 146 ¢d. 387; 110
Mo. 458 ; 95 Ala. 4886.

Delirium from disease or stimulus,
This, while the paroxysm continues to
such an extent as to deprive a person of
the right exercise of reason, is a sufficient
im ment to the execution of a will;
aR;ey, Ins. §§ 258, 254, 380 ; Tayl. Med. Jur.

; Rush, Mind 282 ; 18 Ves. Ch. 12; 17
Jur. 1045; 1 Ves. Sen. 19. See, also, 2
Aik. V¢, 167; 1 Bibb 168, But there is
not the same presumption of the continu-
ance of this species of mental perversion,
whether it proceed from the intoxication
of stimulus or the delirium of fever, as
in ordinary insanity ; 8 Hill, So. C. 68; 4
Meto. Mass. 545. See DELIRIUM FEBRILE ;
DELIRIOM TREMENS ; DRUNKENNESS; DE-
MENTIA ; IDIOT. Fraud. If a person is
induced by fraud or undue influence to
make a will or le , such will or le
is void ; 4 Ves. 802 ; H.L.Cas.2;851§.u{y.
5659 ; 50 Md. 466, 480; 1 Jarm. Wills (5th
ed.) 85; 1 Redf. Wills 507-537. See UNDUE
INFLUENCE.

THE MoDE OF EXECUTION. This depends
upon the particular form of the statuto

uirements; 8 Jarm. Wills (Randolp!
& Taloott’s ed.) 768, note, et seq.

In New York an attorney may be a wit-
ness to the preparation and execution of the
will in case he is one of the subscribing
witnesses thereto; Laws, 1892, ch. 514.

Under the English statute of frauds, 29
Car. IL, as *‘ signing ” only was required,
it was held that a mark was sufficient ; 8
Nev. & P, 228; 8 Ad. & E. 94; 10 Paige,
Ch. N. Y. 85. And under the statute of 1
Vict. c. 26, the same form of execution is
required so far as signing is concerned.
But sealing seems not to be sufficient
where si nmggis required ; 1 Wils. 813; 1
Jarm. Wills 69, 70, and cases cited. So,
it was immaterial in what part of the will
the testator signed. It was sufficient if
the instrument began, I, A B, etc., and
was in the handwriting of the testator,
and he treated that as signing or did not
regard the instrument as incomplete, as it
evidently would be so long as he intended
to do some further act to authenticate it ;
8 Lev. 1; Freem. 538; 1 Eq. Cas. Abr. 408,
pl. 9; Prec. in Chanc. 184; 21 Vt. 258,
But, if it appear from the form of attesta-
tion at the close, or in any other way,
that the testator did not regard the in-
strument as complete, the introduction of
the testator’s name at the beginning, in
his own handwriting, is not a sufficient
signing ; Dougl. 241; 1 Gratt. 454; 13 id.
664; 10 Paige. Ch. 85. See 7 Q. B. 450.
Where the whole of the disposing portion
of a will was written on the first side of a
sheet of foolscap, the second and third
sides being blank. while the attestation
clause, with the signatures of the testator
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and the witnesses, was on the fourth side,
the will was held to be duly executed ;
[1892] Prob. 877. It was not held neees-
sary under the statute of frauds of Charles
II. that the witnesses should subscribe in
the presence of each other. They might
atteeg the execution at different times;
Preo. in Chanc. 184 ; 1 Ves. Ch. 12; 1 Will.
Ex. 79. But the statute 1 Vict. requires
both the witnesses to be present when the
testator signs the will or acknowledges
his signature ; and they must afterwards
attest in the };resenoe of the testator,
although not of each other; 8 Curt. Eoocl.
659 ; 1 Will. Ex. 79, and note; 84 Ala. 53;
64 Md. 188.

In Wisoonsin by act of April 8, 1883, it

is provided that the signature of the tes-.

tator made by another shall be attested

and subscribed by witnesses in the pres-

enoce of each other; Laws, 1893, c. 120.
The term ** presence ” in a statute requir-
ing the subscription of witnessesto a will,
to be made in the presence of a testator,
means ‘‘ consoious presence ” ; 8§ Va. 548.
A joint will, executed by two brothers,
revocable at the will of either, is valid ;

92 Ky. 76.
Olograph wills in general uire no
attestation ; 8 Jarm. Wills ( olph &'

Taloott’s ed.) 767, note.

The statutes in the different states differ
to some extent, but agree substantially
with the English statute of Charles II. In
Pennsylvania no subscribing witnesses are
required exoept to a will containing a gift
to charity. In Louisiana wupon the

probate of an olographic will the judge is:

required to interrogate witnesses and make
sure that they know the handwriting;
Laws, 1898, o. 119. Ologgghic wills are
valid in Nevada ; Laws, , ¢ 111,

The testator must sign before the wit-
nesses subscribe; L. R. 8 P. & D. 97;
89 N. Y. 158. But if the testator acknowl-
edge hissignature, 8o that the witnesses
%anlgge it at the time, it is enough; 7 P.
if done in the testator’s presence and at

his request, when he cannot write; 58 N, |

H. 7; or is physically incapacitated ; 46 8.
C. 209 ; but see 84 Tenn. 538.

The competency of witnesses and the
validity of devises to witnesses, or to the
husband or wife of a witness, are ques-
tions usually controlled by statute ; 8anrm.
Wills (Randolph & Talcott’s ed.) 775,
note, ef seq.

PUBLICATION. The best-considered cases,
under statutes similar to that of Charles
II., only require the production of the in-
strument by the testator for the
of being attested by the witnesses, if it
bear his signature ; 11 Cush, 533 ; 1 Burr.
421; 814d. 1775 ; 4 Burn, Ecol, Law 102; 6
Bingh. 810; 71id. 457; 7 Taunt. 861; 1 Cr.
& M. 140; 8 Curt. Eccl. 181 ; 30 Ga. 808 ; 2
Barb. 385 ; 46 Ill. 61; 34 Me. 162; 8 Redf.
74; 44 Wisc. 892; 50 N.J. Eq. 743. Where
a will or codicil refers to an existing un-
attested will or other paper, it thereby be-
oomes a part of the ; 8 Ves, Ch, 31

A will may be signed by another, .

| Ad. & E. 428; 1 Will. Ex. 88,
Rob. Ecol. 81 ; but a document

in & will, which is not in existence at

ma X .
5 Jghns. 144 ;y4 Kent 514, n.; 51 Ark. 48.

RevocaTION. The mode of revocation of
s will provided in the statute of frauds,
Car, II., is by * burning, ocs . tear
Mo 70 Lo the resont English statute

. . © presen satuts
of wills, the terms used are * 8
tearing, or otherwise destroying.” If the
testator has torn off or effaced hisseal and
signature at the end of a will, it will be
presumed to have been done animo revo-
candi; 1 Add. Ecol. 78: 25 N. J. Eq. 501.
So, too, where lines were drawn over the
name of the testator; 64 Hun 633 ; 88 Ala.
482. So, also, where the instrument had
. been cut out from its marginal frame, al-
' though not otherwise defaced. except thas
the attestation clause was cut through, it
' was held to amount to a revocation:; 1
Phill. Eocl. 876, 408.

It is not requisite in order to effect the

revocation that the testator should effect
the destruction of the instrument. It is
sufficient if he threw it u the fire with
the intention of destro; it, altl
some one snatch it off after it is sligh
burned, and ¢ it without his know
edge; 3 W. kst. 1043. But it would
seem that it must be an actual burning oe
tearing to some extent,—an intention mere-
ly to do the acts not within the
statute; 6 Ad. & E. 209 ; 8 Nev. & P. 613,
See 47 Minn, 171. But. aside from the
statute, & mere intention to revoke evi-
denced by any other act, will be effectual
to revoke : as, burning or tearing, etc.; 8
Ad. £ E. 1. How much the will must be
. burned or torn to constitute a revocation
under the statute of frauds was left by the
remarks of the different judges in v.
Harris, 8 Ad. & E. 209, in perplexing un-
. oertainty ; 1 Williams, Ex. 181.
If the testator is arrested in his purpose
l of revocation before he regards it as com-
! plete, it will be no revocation, al he
':g;et.hewﬂltownw extent; 8 B. & Ald.
;dullt hi held ind England thst a letter,
' duly signed and attested, requesting a
* third person to destroy the testator's will,
is sufficient torevoke it ; 3 P. & D. 408.

A will may be revoked in part; 3 Rob.
. Ecol. 662, 572. But partial revocations
| which were made in anticipation of

a new will, and intended to be coadit
upon that, are not regarded as com
until the new will is executed; 1 Add.
Eocl. 409; 81d. 816. See8Sim.73. Thus
a8 ‘“memorandum of my intended will”
was upheld as a will, and held not to be
revoked by the drawing up of a new will
which was not signed ; . Eocl. 988 ;
14C. L. J. 348.

Parol evidencs is inadmissible to show
| that & testator wanted his will to be re-

’
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voked in the event of a certain contingency
lg;g)pening before his death ; 13 Rept. (Md.)
; but see, confra, 8 Sw. & Tr. 2382.

By the present English statute, every ob-
literation or interlineation or alteration of
a will is required to be complete so that
the words obliterated or their effect are
not apparent, and they must be authen-
ticated in the same mode that the execu-
tion of the will is required to be. Hence,
unless such alterations are signed by the
testator, and attested by two witnesses,
they are not to be regarded as made, how-
ever obvious the intention of the testator
may be. But if the words are so obliter-
ated as to be no longer legible, they are
;::atedasblanksint e will ; 8 Curt.

The mere act of defacing a will by ac-
cident and without the intention to re-
voke, or under the misapprehension that a
later will is good. will not operate as a re-
vocation ; 1 P. Wms. 845; Cowp. 62; 1
Saund. 279 b, ¢; 1 Add. Eccl. 88. The re-
vooation of a will is prima facie a revoca-
tion of the codicils ; 4 Hagg. Ecocl. 861. But
it is competent to show that such was not
the testator’s intention ; 2 Add. Eccl. 280;
1 Curt. Ecol. 269; 1 Will. Ex. 184. The
same capacity is requisite to revoke as to
make a will ; 7 Dana 84 ; 11 Wend. 237; 9
@Gill 169; 7 Humphr. 82. A testator who
is insane cannot revoke an existing will ;
@5 Cal. 19 ; [1898] P. 282 ; 78 Mo. 895 ; and
tearing & will while suffering from delirinm
:)m%ens is not a revocation; L. R. 8 P. &

Revocation induced by fraud or undue
ilxi:guggsce is not effectual; 78 Me. 585 ; 68

The making of a new will purporting on
its face to be the testator's Yast will, and
oontaining no reference toany other paper,
and being a disposition of all the testator’s
property. and so executed as to be oper-
ative, will be a revocation of all former
wills, notwithstanding it contain no ex-

ress words of revocation; 2 Curt. Eccl.

; 18 Jur. 560 ; 4 Moore, P, C. 29 ; 2 Dall.
268. So the appointment of an executoris
a circumstance iudicatin% the exclusive-
ness of the instrument; 1 Macq, Hou. L.
168, 178. And the revocation will become
operative, notwithstanding the second will
becomes inoperative from the incapacity

- of the devisee ; 1 Pick. 535, 548.

It is regarded as the prima facie pre-
sumption from the revocation of a later
will, a former one being still in existence
and uncanocelled, that the testator did in-
tend its restoration without any formal re-

ublication ; 4 Burr. 3513; . 02; 8
ghill. Eccl. 554; 2 Dall, 268. Butit isstill
regarded as mainl{'l a question of intention
to%e decided by all the facts and circum-
stances of the case ; 1 How. Miss. 386; 2 Add.
Eccl. 125; 8 Curt. Eccl. 770 ; 1 Moore, P.C.
299, 801 ; 1 Will. Ex, 155, 158 ; 2 Dall. 266 ;
86 Tenn. 173. The revocation of a will by
intentionally destroying it will not revive
a former will which was expressly revoked
by the later one: 72 Tex. 281; and revo-

Vou. I11.—T8

cation by the mere execution of a subse-
uent will without a clause of revocation is
enied, but it is held that the destruction
of the later will revives the former one;
87 L. R. A. (Mich.) 561 ; 142 Maass. 515, in
which case the testator had made three
successive wills, intending to choose one
of them and then cancelled the and
third ; but it will not where the testator
intended to make a new one ; 88 Tenn. 178.
The probability of there having been a re-
vocation can be shown by proving the tes-
tator’s verbal statements concerning his
will ; 11 Biss. 256 ; but a declaration of an
intent to make a will at & future time, even
when made as a formal recital in a deed, is
not a revocation of an earlier will; 110 Pa.
233. Where there has been an act suffi-
cient to constitute a revocation, it would
seem that a verbal statement as to the in-
tent of such act would be evidence. See
68 N. H. 485. An express revocation must
be made in conformity with the statute,
and “{n-oved by thesame force of evidence
requisite to establish the will in the first
instance; 8 Bingh. 479: 1 Will, Ex, 160.
If one republish a prior will, it amounts to
a revocation of all later wills or codicils ;
1 Add. Eocl. 88; 7 Term 188. A subse-
?uent will containing a clause revoking
ormer wills is not evidence of revocaticn
until it is admitted to probate; 139 Mass.
164 ; 138 id. 116,

‘When a will, once known to exist, and
to have been in the custody of the testator,
cannot be found after his decease, the legal
presumption is that it was destroyed by
the testator with the intention of revoking
it ; 47 Ohio St. 828 ; where a will was exe-
cuted in duplicate and the one retained by
testatrix was not forthcoming at her de-
cease, it was held that she was presumed to
have destroyed it, animo revoocands; 68 L.
T. R. 60.

Implied revocations were very common
before the statute of frauds. Butsince the
new statute of 1 Vict. c. 26, § 19, as to all
estates real and personal, it is provided
that no will shall be revoked on the ground
of a presumed intention resulting from
change of circumstances. Before that, it
was held under the statute of frauds, by a
succession of decisions, that, even as to
lands, the marriage of the testator and the
birth of children who were unprovided for
was such a change of circumstances as to
work an implied revocation of the will ; 2
Show. 242; 4 Burr. 2171, 2182, in note;
and, finally, by all the judges in England
in the exchequer chamber: 8 Ad. & E. 14 :
3 Nev. & P. 504. This latter case seems
finally to have prevailed in England until
the new statute ; 2 Moore, P. C. 61. 03, 64 ;
2 Curt. Eccl. 854; 1 Rob. Eccl. 680. And
the subsequent death of the child or
children will not revive the will without
republication; 1 Phill, Eccl. 342; 2 id.
266. See 63 Ia. 124.

The marriage alone or the birth of a
child alone is not always sufficient to oper-
ate a revocation ; 4 Burr. 2171 ; Ambl. 487,
557, 721 ; 5 Term 52, and note. The mar-
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alone of a woman will work a revo-
cation ; 4 Rep. 61. See 181 N, Y, 620; 80
Va. 728 ; 88 Pac. Rep. (Col.) 427. Not so
themaniase alone of a man. See statutes
providing for revocation of will on the
i of the testator; Mass. Laws,
1892, ch. 118 ; Arizona Laws, 1891, ch. 92.
But the birth of a child, with circumstances
favoring such a result, may amount to an
imlglied revocation ; 5 Term 52, and note ;
1 Phil. Eocl. 147. See 50 Fed. Rep. 810;
63 Ia. 124. A will not made in contem-
plation of matrimony is revoked by the
marriage of the testator and the birth of a
thumous child ; 81 Fla. 189 ; 70 Ga. 464.

'or the history of the common law on this
subject, see 4 Johns. Ch. 510 ef seq. In
the absence of statute this rule of the com-
mon law may be considered abrogated in
those states which give a married woman
unrestricted testamen powers. This
matter is controlled in most of the Amer-
ican states, more or less, by statute; 8
Jarm. Wills (Randolph & Talcott’s ed.)
788, note. In many of them a posthumous
child unprovided for in the will of the
father inherits the same as if no will had
been made; 160 Pa. 488. In others, all
children born after the execution of the
will, and in some states all children not
provided for in the will, are placed on the
same ground as if no will e ; 1 Will,
Ex. 170, n. 1,171, n. 1,

By the express provisions of the act of 1
Vict. the marriage of the testator, whether
man or womanu, amounts to a revocation ; 1
Jarm. Wills 108-178. See 89 Law T. 20.
Su uent marriage revokes the antenup-
tial will made by a wife; 141 Mass. 75 ;
contra, 80 N. H. 489. The adoption of a
child does not revoke an antecedent will
of the adopting parent; 124 Ind. 1.

Where a will is executed in duplicate,
only one part of which the testator retains,
if he destroys that one, an intention to re-
voke is presumed ; 84 Ala. 53.

RePUBLICATION. This, under the statute
of frauds, could only be done in the same
manner & will of lands was required to be
first executed. And the same rule obtains
under the statute of 1 Vict., and in many,

rhaps most, of the American states.

@ general rule may be said to be, thata
will can be republished only by an instru-
ment of as high a nature as that which
revoked it. Thus a will once revoked by
written declaration cannot be republished
b{esa.rol; 2 Conn. 67; 9 Johns. 812; 12
Ired. L. 855; 7 Jones (N. C.) L. 184. In
Pennsylvania, a parol republication is al-
lowed. But the intention of the testator
to republish must be clearly proved; 1
Grant, Cas. 75 ;3 Whart. 108. It is doubt-
ful, however, if parol evidence alone is
sufficient ; 10 Ired. L. 439. A codicil rati-
fying and confirming a will, in whole orin
part, will amount to a republication of the
will, a8 of the date of the oodicil ; 80
Neb. 149.

Counstructive republication is effected by
means of a codicil, unless neutralized by
internal evidence of a contrary intention ;

1Eq. Cas. Abr. 408, D, pl. 5 ; 1 Ves. Sen. 487-
1 Jarm, Wills 175, and notes ; 3 Pick. 318.
PROBATE OF WILLS. The proof of a will
of personal property must always be made
in the probate court. But in England the
probate of the will is not evidence in re-
to real estate. In most of the Amer-
ican states the same rule obtains in
to real as to personal estate—asthe
bate court has exoclusive jurisdiction,
in most of the states, in all matters per-
taining to the settlement of estates; 9 Co.
86,88 a;4 Term 260; 1 Jarm. Wills 118: 8
N. H. 124; 13 Meto. 481; 8 Ohio 3. An
executor who offers a will for probate in
Maryland is required to be examined om
oath whether or not he knows of an
other will or codicil ; Laws, 1890, ch. 41

In New York on petition for probate of
will the surrogate must cite all persons in
being who would take an interest in any
portion of the {hro , executors, and
trustees ; Laws, 1891, ch. 174.

In Vermont there is a provision by
statute for notice to legatees on the admis-
sion to probate of a will containing be-
quests to associations : Laws, 1892, ch. 47.

In on wills must be recorded in all
counties in which the testator left real
property ; Laws 1801, p. 8. A will refused
probate for want of testamen capacity
in the state of testator's domicil has been
admitted to probate in another state where
lands passed under it; 4Call89; and sce 48
La. Ann. 1287. See PROBATE OF WILLS.

The probate of a will has no effect out of
the jurisdiction of the court before which
probate is made, either as to persons or
gll'loperty in a foreign jurisdiction ;: 8 Ves.

.44 ; 1 Johns. Ch. 153; 12 Vt. 589 ;
Story, Confl. Laws §8 512-517. In regard
to the probate of wills passing realty, the
lex rei sifee governs ; nalty is com-
trolled by the lex domictlit ; Whart. Confl.
hm%m,m.m;BBﬁdf.m; ,
Confl. Laws £§ 69, 431 ; 10 Moore, P. C.
808. But the indorsement of negotiable
paper by the executor or administrator in
the flaoe of his appointment will enable
the indorsee to maintain an action in a
foreign state upon the paper in his own
name ; 9 Wend. 425. But see 5 Me. 281
2 N. H. 201, where the rule is held othee-
wise. The executor may dis of hank-
shares in a fo! state without proving
the will there : 12 Metc. 421.

Any person interested in the will may
compel probate of it by application to the
probate court, who will summon the exec-
utor or party having the custody of it ; ¢
Pick. 83;: 3 Bacon, Abr. 84, Erecwfors.
The judge of probate may cite the exec-
utor to prove the will at the instance of
any one claiming an interest ; 4 Pick. 83:
1 Will. Ex. 901 ; 1 Jarm. Wills 24. The
attesting witnesses are indispensable, if
the contestants so insist, as of the
execution and authenticity of the will
and the competency of the testator, whea
they can be had : 2Greenl. Ev. § @1 : 1
Jarm. Wills 226, and note. But if all or

hp-rt of the subsoribing witnesses are
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absent from the state, deceased, or dis-
q , then their handwriting must be

roved ; 9 Ves. Ch. 881 ; 19 Johns. 186 ; 1

arm. Wills 226, and notes. And see 17
Ga. 864 ; 9 Pick. 850 ; 6 Rand. 88. It will
be presumed that the requisite formalities
were complied with when the attestation
is formal, unless the contrary appear ; 8
Md. 15; 11 N. Y. 220 ; 80 Pa. 218 ; 1 Jarm.
‘Wills 228, and notes; 86 8. C. 428. But
it has sometimes been held that no such
presumption will be made in the absence
of a subscribing witness who might be
called ; 19 Johns. 886. While the probate
of a will settles the question of due execu-
tion, it does not establish validity, or de-
termine its force and effect upon titles to
real estate claimed under it ; 50 Fed.
Rep. 810. Wills over thirty years old, and
appearing regular and perfect, and coming
from the proper custody, are said to prove
themselves ; 1 Greenl. Ev. §§ 21,570. See
LosT INSTRUMENT.

In most of the United States statutory
provision has been made for proving for-
t‘agn wills by exemplified copy; 8 Jarm.

ills (Randolph & Talcott’'s edition) 725,
note

G1rT8 VOID YOR UNCERTAINTY. Where
the subject-matter of the gifts is not so
defined in the will as to be ascertained
with reasonable certainty; 25 Pa. 460;
12 Gratt. 196 ; 1Jarm. Will 817 ; 1Swanst.
201; the person intended to be benefited
may not be so described or named that he
can be identified. But, in general, by re-
jecting obvious mistakes, this kind of un-
certainty is overcome; 1 Jarm. Wills 830-
848, and notes. Determinate meanings
have now been assigned to numerous doubt-
ful words and phrases, and rules of con-
struoction adopted by the courts, which
render devises void for uncertainty less
frequent than formerly ; 1 Jarm. Wills
856-383. A will otherwise effective, should
not be refused probate because certain be-
quests contained therein are void for un-
certainty ; 74 Cal. 144; 27 Abb. N, C. 429,
4 Misc. Rep. 282; 76 Hun 469 ; 89 Tenn.
219. By statute in California when the
validity of a gift, devise, or trust under a
will is involved in an action, the will is
admissible as evidence, and the validity of
the gift, devise, or trust shall be deter-
mined ; Laws, 1895, p. 77.

The testator’s body cannot be disposed
of by his will, because the law recognizes
no property in a dead body, and it is the
duty of the executor to bury it; 21 Am. L.
Reg. N. 8. 508.

PAROL EVIDENCE, How FAR ADMISSIBLE.
The rule in regard to the admissibility of
Harol evidence to vary, control, or to ren-

er intelligible the words of a will, is not
essentially different from that which ob-
tains in regard to contracts. It may be
received to show the state of the testator,
the nature and condition of his r:ﬁuerty, his
relation to the contestants, an the sur-
rounding circumstances. But this is done
to place the court in the condition of the tes-
tator, in order as far as practicable to enable

them the more fully to understand the
sense in which he probably used the lan-
found in his will ; 1 Nev. & M. 524;

5 Pick. 400; 1 Phill. Ev. 532-547; 1
Greenl. Ev. §§287-280; 1Jarm. Wills 849,
and notes; 2 Ired. 192. To ascertain the
intention of testator, circumstances exist-
ing at the date of the execution of a will,
but not those subsequent thereto, are ad-
missible in evidence; 183 N. Y. 456; 164
Pa. 528 ; 92 Ga. 216. Letters and oral dec-
larations of the testator are not admis-
sible to show the intention of the testator
3 Vern. 635; 14 Johns. 1; 2 W. & 8. 4585.
But see 22 Wend. 148. Parol evidence is
not admissible to supply any word or de-
fect in the will; 7 Gill & J. 127 ; 8 Conn.
254 ; 28 Barb. 285; 27 Ala. N. 8. 489. Parol
declarations of the testator about the time
of making the will are often admitted to
show the state of mind, capacity, and un-
derstanding of the testator; but they are
not to be used to show his intention ; that
must be learned from the language used ;
8 Conn, 354 ; 156 Mass. 879 ; id. 285. Parol
evidence is inadmissible to prove that a gift
to a nephew was really intended for the
wife's nephew of the same name ; 187 Pa.
118 ; but see 12 Harv. L. Rev. 210. See,
gnemlly, Tud. Lead. Cas. R. P. 918;

igram, Wills.

As to construction of wills see DEVISE ;
Legacy. See also Schouler; Jarman;
Theobald, Wills; CANCELLATION ; LATENT
AMBIGUITY ; AMBIGUITY ; LEGACY; MUR-
DER ; NUNCUPATIVE WILL., As to condi-
tions in restraint of marriage, see CONDI-
TION ; RESTRAINT OF MARRIAGE.

See, generally, as to statutory provisions,
the very full and learned note, at the end
of Randolph & Talcott's edition of Jarm.
Wills (vol. 8). As to what is nec
to constitute a devise by implication, see
10 Lawy. Re}) Ann. 816, n.

Foreign Wills,. Where a German testator
specially aﬂpointed a person in England to
realize on his English estate and transmit
the proceeds to the German executor, the
court declined to grant probate to these
persons as executors according to the tenor
of the will ; [1894] 2 Q. B. 260.

‘Where property was settled upon Eng-
lish trustees with power of appointment,
the owner of the power exercised the
})ower it gave by will made in English
orm but invalid by French law. It was
held that the appointment was valid ; L.
R.1P. D. 90.

There may be independent wills in dif-
{;arggt jurisdictions; [1894] P. 9; [1896)

Where a testator made two separate
wills dealing separately with English and
Scotch assets, the court being satisfied that
no creditor would be prejudiced, granted
letters under the English will without re-
quiring the Scotch will to be incorporated,
upon condition that a copy thereof should
be filed and a_note to that effect made on
the probate ; [1891] P. 285.

here an executor was absent and ex-
pected to be absent for two years and had
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given X a power of attorney to act for him,
administration with the will annexed was
ted to X for the benefit of the execu-

r; [1891] P. 251,

In rgia no more witnesses are re-
uired to prove a foreign will of gersonalt
gmm for its execution ; Laws, 1802, p. 112.
A New York statute of May 14. 1892, Laws,
o. 691, provides how the validity of a will
may be tested in court, and a South Caro-
lina act of Dec. 24, 1891, Laws, o. 722, pre-
acribes the proceedings where a person

producing a will is a non-resident.

In Criminal Law. The power of the
mind which directs the action of a man.

In criminal jurisprudence, the necessity
of the concurrence of the will is deemed
8o far indispensable that, in general, those
persons are held not amenable as offenders
against the law who have merely done the
act prohibited, without the conourrence of
the will. This has reference to different
olasses of persons who are regarded as
laboring under defect of will, and are,
therefore, incapable of committing crime.

Infants, who, from want of age, are ex-
cused from punishment. The age of dis-
oretion, or call):city for crime, is fixed, by
the common law of England, at fourteen
years ; 1 Hale, Pl. Cr. 25-29 ; 1 Russ, Cr. 2;
and between males and females, no dis-
tinction is made in regard to capacity for
orime ; 1 Hale, Pl. Cr. 25-29.

Below the age of seven years, infants are
gresumed 8o incapable of any malicious

esign as not to incur the guilt of felony or
of any other crime; 1 Hale, Pl. Cr. supra.

Between the ages of seven and fourteen
years, an infant, although presumed, prima
Sacie, incapable of incurring the guilt of
orime, is, nevertheless, liable to trial and
to be proved guilty upon the facts of the
particular case evinoing guilty conscious-
ness. The reports abound with cases
where olear evidence of criminal conscious-
ness was shown, and of very marked
atrocity, from the age of nine years and
upward; 1 Russ. Cr. 2-8; 1 Hale, P1. Cr.

29. See INFANT; DISCRETION.

Persons laboring under mental §mbecility
are not amenable for orime. See INSANTTY ;
LuciD INTERVALS, to the 7 other

Persons subject power of others.
This exemption from orime, in the English
common law, extends to the wife while in
the immediate presence and under the
power of the husband, but not to a child
or servant. And in respect of the enor-
mity of the offences of treason and murder,
the wife even is not excused by the comn-
mand of the husband; 1 Hale, Pl. Cr. 44,
516 ; 1 Hawk. Pl.Cr.c. 1,8.14. The wife is
liable, too, for all offences committed notin
the presence of the husband, and also where
she is the principal rartil concerned ; 1
Hawk. Pl Cr. c. 1, § 14; 1 Hale, Pl Cr. 44,
516. Thedistinction between the wife and
the child and especially the servant, where
the relation of master and servant is of a
permanent character, or where the law
gives the master unlimited control over the
acts of the servant, seems not to rest upon

any well-founded basis in J:nnnt social
relations. The English law does not regard
one in the power of robbers or of an armed
force of rebels as responsible, criminal-
tter, for his acts. No more should one be
who is wholly under the power of another,
as a ohild or servant may be; 1 Russ. Cr.
14. See Ch. J. Howe, 18 St. Trials 393.
These questions should, in strictness, be
refe to the jury as matters of fact.
Se; DURESsS ; fC?am?l!l"

gnorance of law will not excuse any one.
But ignorance of fact sometimes renders
that innocent which would otherwise be a
crime : as, where one killsan innooent per-
son, mistaking him for an assassin or
robber; 1 Hale, Pl. Cr. c. 6; 1 Russ. Cr.
19, 20. See IGNORANCE.

WILL, ESTATES AT. See Estatss
AT WILL.

WINCHESTER. STATUTE OF.
An English statute, 18 Edw. L relating to
the internal police of the kinﬁ?:; 1t re-
quired every man to provide If with
armor to aid in keeping the peace ; and if
it did not create the offloes of high and
Ket:g constables, it ized and regu

ted them, and charged them with duties
answering somewhat to those of our miii-
tia officers. The statute took ita name
from the ancient capital of the kingdom.
It was repealed by the statute of ¥ & &
Geo. IV, c. 27.

WINDFALL. See TiMBER; WoODS.

WINDING UP. The of liqui-
dating the assets of a pal or cor-

ration, for purposes of distri . In
Eg%nd a number of statutes, known as
the Winding-up Acts. have been passed to
facilitate the settlement of af-
fairs ; Lind. Part. book iv. c. 8.

WINDOW. An opening made in the
wall of a8 house to admit light and air, and
to enable those who are to look out.
Cited in 46 Mo. App. 508,

The owner has a right to make as many
windows in his house, when not built oo
the line of his ﬁmperty. as he may deem
proper, althoug b{ 80 doing he may de-
stroy the privacy of his neighbors ; Bacon.
Abr. Actions ¢n General (B).

In cities and towns it is evident that the
owner of & house cannot open windows in
the wall, q. v., without the comsent
i)f th}e1 owner of leb. ﬂ i op . un-
ess he ¢! t ai.-
cieutla'gl!h,' which see, opening of such
windows and de«troying the privacy of the
adjoining property is not, however, action-
able; the remedy against such encroach-
ment is by obstruoting them, without en-
croaching upon the rights of the party
who opened them, 80 as to prevent a right
from botn&nozulnd bhtwenty years' use ,
8 Cam ; € Miso. p. 45, A bay or
bow-window that projects over the land of
another is & nuisance, and actionable as
though it was an actual invasion of the
80il ; 107 Mass, 234; 16 S. & R. 390 ; Wood,



WINDOW

1287

WIRES

Nuisance 118. Where it projects beyond
the street line, it has b:.::lltlg}ad in : enn;

lvania a purpresture, erection o
?t’.' ma; bep:"est.rsined by injunction, al-
tho authorized by a special city ordi-
nance; 10 W. N. C. Pa. 10; see 100 Pa.
182; whether the window reached to the
ground ; id. ; or was built out of the second
story ; 89 Leg. Int. Pa. 108. Bee AIR; AR-
CIENT LIGHTS; HIGHWAY ; BAY WINDOW ;
LigHrT.

WINE. The unfermented juioce of the
grape. B Blackf. 118. S8ee LiQUOR Laws.

WIRES, the provisions of the Re-
vised Statutes § 5268, electrical companies
must so construct and maintain their lines
as not to obstruct ordinary travel or navi-
gation. This act grants to the companies
which aoccept its provisions a ies of
easement or right of way; 88 Fed. Rep.
552. It does not prevent state legislatures
from enacting statutes requiring lega h
wires to be pi underground ; 125 N. ¥.
641; 145 U. 8. 176 ; and when declared a
nuisance, they may be forcibly removed,
although the subways are not in a condi-
tion to receive them ; 125 N. Y. 641.

The attachment of wires to the roof of a
building may be prohibited b{ municipal
ordinance in the exercise of the police
power ; 45 Fed. Rep. 488 ; and the company
is liable to the owner of the premises for
making such attachment without permis-
sion ; 114 Mass, 149.

Although not an insurer of safety to
travellers all reasonable precautions must
be taken in stringing wires; 3 Col. 148; 91
U. 8. 495 ; and in investigating ﬁromgﬁslﬂy
detached or grounded wires ; 161 Mass. 588;
27 8. W. Rep. gex.) 68 ; and in removing
dead wires in the case of fire or accident ;
88 Minn. 840; but the mere fact that one
was killed by a hanging wire does not prove
negligence ; 34 Atl. Rep. (N. J.) 1069;
contra, 114 N. C. 208.

In many of the states the insulation of
the wire 18 made the subject of statuto:
provision, and even in the absence of suc
provision, it has been held that non-insula-
tion is negligence ; 161 Mass. 583.

The company will be liable for damaies
if a dead wire, coming into contact with a
live wire of another company, becomes
charged and causes injury or death; 27 S.
W. Rep. (Tex.) 66.

One whose occupation requires his prox-
imity to an electric wire may presume it to
be insulated ; 44 La. Ann, 692; and he is
not required to make an examination in
order to ascertain if such be the case; 107
Cal. 120. A traveller may pick up a wire
from the street and throw it outside the
regular line of travel without being guilty
of contributory negligence ; 156 Mass, 398 ;
114 N. C. 208 ; 27S. W. Rep. (Tex.) 66. For
injuries so received damages may be re-
covered either from the city : 156 . 898;
or from the company ; 278. W. Rep.(Tex.)
66. But in order to sustain an action for
damages, it must be clearly shown that
there was no contributory negligence ; 9

So. Rep. (La.) 488. It has been considered
oontributory negligence to step on a live
wire after a warning ; 9 Houst. 808.

The wires of electrio light and eleotric
railway ocompanies, unlike those of tele-
graph and telephone companies, carry a
strong and dangerous current, and such
companies are bound to the highest degree
oNf %u'e 2(i)g the pursuit of their business ; 114

If a telephone wire has been negligently
allowed to drop across a trolley wire, the
owner of the latter is jointly liable with
the owner of the telephone wire for in-
2uriee to a third person caused by electric-
t; conveged through it from the trolley .
w¥re; 83 8. W. Rep. (Ark.) 4268. See 81 L.
R. A. 568; 8 Harv. L. Rev. 505; Keasbey,
Electric Wires; Croswell, Electricity 3
ELECTRIO LIGHT ; TELEGRAPH ; TELEPHONE}
NEGLIGENCE ; MASTER AND SERVANT.

WIRTA. A measure of land among
the Saxons, containing sixty acres.

WISBUY, LAWS OF. See CoDE.

WISOONSIN. One of the states of
the United States.

It was orlflna.l.ly part of the Northwest Territory.
S8ee Onio. It was mld.l:g‘l‘lte territory, wi
the name of Wisconsin, by of April 90, 1
territory was afterwards divided, and the territory
of Iowa set off, June 18, 1838. It was admitted into
the Union May 29, 1848,

The oonstitution was udgﬁud b{.l convention at
Madison, on February 1, 1848, This constitution, as
modified by smendmenil, is still in force.

Taz LEGISLATIVE POWER is vested In a senate and
assembl

y.

The Senate is composed of not more than one-
third nor less than one-fourth the number of the
representatives. They are elected by the people for
four years.

The .Assembly is composed of not less than fifty-
four and not more than one humdred members,
elected biennially. No person is eligible to the
leglt;laturo who has not resided one year within the
state.

Tre ExscoTive Power.—The Governor iselected
for the term of two years. He has the power to
grant reprieves, commutations. and pardons after
conviction for all offences except treason and in
cases of impeachment, upon such conditions and
with such restrictions and limitations as he may
think proper, subject to such regulations as may be

rovided by law relative to the manner of npﬂylng

or pardons. Upon conviction for treason has
the A)ower to suspend the execution of the sentence
untfl the case is reported to the legislature at its
next meeting, when the legislature may either
pardon or te the t direct the execu-
tion of the sentence, or grant a further reprieve.

The Lieutenant-Governor is elected at the same
time as the governor, for the same term, and must
Eoueu the same qualifications as the governor.

e is president of the senate, but has only a cast-
ing vote. In case of the impeachment of the ﬁov-
ernor, or of his removal from office, death, inability
from mental or physical disease, resignation, or
absence from the state, the powers and duties of
the office devolve upon him for the residue of the
term, or until the disability, etc., is removed.

THE Jupic1AL PowER is vested ina su&reme courtl
circuit eourt?hcourts of probate, and in justices of ¢
the I»ence e Supreme Court consists of one
chief and four associate justice:

ears. It is a court of :Fpeﬂnm urisdiction only,

ut may issue writs mandamus, certiorari,
habeas corpus, quo warranto, procedendo, and
supersedeas.

e Circuit Court {8 composed of {udges elected
one from each judicial district for six years. The
state is divided into seventeen judicial circuits. A
judge must be at least twenty-five years old, &
citizen of the United States, and a qualified
elector. It has original jurisdiction of all civil and

elected for ten
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WITENA-GEMOTE

oriminal matters, and aj
all inferior courts and
power over the same.
County Courts are held in each county. Their
jurisdiction extends to the probate of aud
letters testamentary and of administra-
e estates of all persons deceased ; to all
relating to the settlement of estates of
of minors and others und
guard p ; and to all cases of trusts created b
will admitted to probate in such court; and su
other jurisdiction as may be conferred \)y law.

WITCHCRAFT. Under 88 Hen. VIII.
c. 8 and 1Jac. I. c. 12, the offence of
witchoraft, or supposed intercourse with
evil spirits, was i le with death.
These acts were not repealed till 1786, 4
Bla. Com. 60.

jurisdiction from
and & supervisory

fiow o

WITENA-GEMOTE (spelled, also,
wittena-gemot, gewitena-gemote; from
the Saxon wifa, & wise man, , a8

sembly,—the assembly of wise men).
JAn assembly of the

t men of the
kingdom in the time of 5::; Saxons, to ad- | in8

vise lna:ncl assist in the government of the
realm.

It was the grand council of the kingdom,
and was held, generally, in the open air,
by public notice or particular summons,
in or near some oity or populous town.
These notices or summonses were issued
upon determination by the king’s select
oouncil, or the body met without notice,
when the throne was vacant, to elect a new
king. Subsequently to the Norman con-
quest it was called mnﬁme :loncdmtm
regni, curiam agna, an y parliament ;
but its character had become oconsiderably
changed. It was a court of last resort,
more espeocially for determining djs;)utes
between the king and his thanes, and, ul-
timately, from all inferior tribunals.
Great offenders, particularly those who
were members of or might be summoned
to the king’s court, were here tried. The
casual loss of title-deeds was supplied, and
a very extensive ui? jurisdiction exer-
cised. 1 Spenoe, Eq ur. 78 ; 1 Bla. Com.
g& 1 Reeve, Hist. Eng. Law 7; 9 Co.

The principal duties of the witena-ge-
mote, besides acting as high court of judi-
cature, was to elect the sovereign, assist

- at his coronation, and co-operate in the
enactment and administration of the laws.
It made treaties jointly with the king, and
aided him in directing the m affairs
of the kingdom. Examination into the
state of churches, monasteries, their pos-
sessions, discipline, and morals, were
made before this tribunal. It appointed
magistrates, and regulated the coin of the
kingdom. It also provided for levying
upon the people all such sums as the public
neoessities required ; and no pro of a
freeman was, in fact, taxable without the
consent of the . Bede, lib. 2,¢. 5
8 Turner, Angl. Sax. 202; 1 Dugdale, Mon.
20 ; Sax. Chron. 128, 140.

The deliberations of their body had t
weight ; all important actions, such as
law-making. were done by their advioe:
but they could not and did not pretend to
do without the consent of the freeholders

king of the English would go around with
his proposed laws to the several folk-mote,

tting the separate consent of each, but
n the tenth century the kings bethought
them of summoning the moots of the var-
ious shires to meet them at some con-
venient central spot, as Oxford or Loadon,
and what this collective moot or Afyoel-
gemot agreed to need not be oconfirmed
again, since men from every shire were
present. The Myoel-gemot was the M
num Concilium of the Normans and devel-
oped into the High Courts and Parliaments
of the thirteenth ocentury. 1 Social Eng-
land 138. See Stevens, Sources of the Con-
stitution 63.

WI'IAH BTB?;II!'GHAID.. InPt:t_l-
. techni indispensable in
describing a forcible entry in an indict-
ment. No other word or circumlocution
:51711 answer the same purpose. 8 Term

WITHDRAW. To take away what
has been enjoyed ; to take from. 54 400,

WITHDBAWING A JUROR. An
ent made between the partiesina
suit to require one of the twelve jurors
impanelled to tr{ a cause to leave the jury-
box ; the act of leaving the box by such s
juror isalso called the withdrawing a juror.
This arrangement usually takes place at
the recommendation of the judge, when it
is obviously improper the case should pro-
ceed any er. And it seems now set-
tled that in civil cases the court has power
to do this, in the exercise of a sound dis-
cretion, without the consent of the
'lmtend of nonsuiting the plaintiff ; 8 Cow.
The effect of withdrawing a juror
an end to that particuluuzgial,)und el:lc'l:
gartymustpa his own costa ; 8 Term 657 ;

Dowl. 721; 1Cr. M. & R. 64. In Penn-
sylvania, the costs abide the event of the
suit ; Tr. & H. Pr. § 689.

But the plaintiff may bring a new suit
for the same cause of action ; Ry. & M. 402;
8 B. & Ad. 849. 8ee 3 Chitty, Pr. 917.

In American praotice, however. the same
;Jauae tgver. «:]r hdm?ﬁnmd, without

mpairing the rights of either , until
R Ie i, o the e
ere the pl iff, at the suggestion of
the judge, withdraws a juror, with the
understanding of bringing the matter to a
final conclusion, it amounts to an under-
taking not to bring an action for the same
cause ; and if a second action be com-
menoed, the court will stay the
as against good faith; 1 Chit. Arch. Pr.
285. If, after a prisoner has pleaded to an
indiotment, and after the jury have been
sworn and evidenoce offered, the public
prosecutor, without the oonsent of the
risoner, withdraw & juror merely because
e is unprepared his evidence, the
prisoner cannot afterwards be tried on the
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same indictment; 2 Cai. Cas. 804; Arch.
Cr. Pr. & PL. 847.

WITHDRAWING RECORD. The
withdrawing by plaintiff’s attorney of the
nisi prius record filed in a cause, before a
jury is sworn, has the same effect as a

motion to postpone. 3C. & P.185; 8 Camp.
838.

WITHERNAM. The name of a writ
which issues on the return of elongata to
an alias or pluries writ of replevin, by
which the sheriff is commanded to take the
defendant’s own goods which may be found
in his bailiwick, and keep them safely, not
to deliver them to the plaintiff until such
time as the defendant chooses to submit
himself and allow the distress, and the
whole of it to be replevied ; and he is there-
by further commanded that he do return
to the court in what manner he shall have
executed the writ. Hamm. N. P. 453 ; Co.
2d Inst. 140 ; Fitzh. N. B. 68, 69.

WITHHOLD. Withholding property is
not equivalent to concealing property. To
withhold commissions implies a temporary
suspeunsion rather than a total and final
g‘?élial or rejection of the same. 149 U. 8.

WITHIN. In the limits or compass of.
54 Ala. 531. In may be used in the sense
of in or at the end of . . 4 Cush. 420.

WITHOUT. Outside; beyond. 91 U.
8. 277 ; 9 Mass. 456.

WITHOUT DAY. This signifies that
the cause or thing to which it relates is
indefinitely adjourned : as, when a case is
adjourned without d\:;{lit is not again to
be inquired into. en the ‘legislature
adjourn without day, they are not to meet
again. This is usually expressed in Latin,
sine die.

WITHOUT IMPEACHMENT OF
WASTE. When a tenant for life holds
the land without impeachment of waste,
he is, of oourse, dispunishable for waste,
whether wilful or otherwige. But still this
right must not be wantonly abused so as
to destroy the estate; and he will be en-
ﬁ);ged from committing malicious waste ;

. Abr. Waste (N); 2 Eq. Cas. Abr.
Waste (A, pl. 8).
‘WASTE ; WASTE.

WITHOUT PREJUDICE.
COMPROMISE.

©  WITHOUT RECOURSE. See SANs
RECOURS ; INDORSEMENT.

WITHOUT RESERVE. These
words are frequently used in conditions of
sale at public auction, that the property
offered, or to be offered, for sale, will be
sold without reserve. When a property is
advertised to be sold without reserve, if a
puffer be employed to bid, and actually bid
at the sale, the courts will not enforce a
contract against a purchaser, into which he

See IMPEACHMENT OF

See

may have been drawn ;f the vendor’s
want of faith ; 56 Madd. 84. See PUFFER;

»

AUCTION.
WITHOUT THIS, THAT. In
Pleading. These are technical words

used in a traverse (g. v.) for the purpose
of denying a matenal fact in the preced-
ing pl whether declamtion&g)lea,
replication, etc. The Latin term is absque
hoe (q. v.). Com. Dig. Pleader (G1); 1
Chitty, Pl. 576, note a.

WITNESS (AngloSaxon witan, to
know). One who testifies to what he
knows. One who testifies under oath to
something which he knows at first hand.
1 Greenl. Ev. §§ 98, 828.

One who is called upon to be present at
a transaction, as, a wedding, or the mak-
ing of a will. n & person signs his
name to a written instrument to signify
that the same was executed in his presence,
he is called an attesting witness.

The principal rules relating to witnesses
are the same in civil and in criminal cases,
and the same in all the courts, as well in
those various courts whose forms of pro-
ceeding are borrowed from the civil law,
as in those of the common law ; 8 Greenl.
Ev. §§ 249, 403 ; 2 Ves, Ch. 41 ; 17 Mass. 808.

As TO THE COMPETENCY OF WITNESSES.
The question of the competency of a wit-
ness is for the court, and not for the jury ;
87 W. Va. 585; 107 Mo. 87; and an objec-
tion to competency is not necessarily
waived if not taken before his examina-
tion in chief: 17 S. E. Rep. (Va.) 946.

All persons, of whatever nation, may be
witnesses ; Bacon, Abr. Evidence (A). But
in saying this we must, of course, except
such as are excluded by the very definition
of the term ; and we have seen it to be es-
sential that a witness should qualify him-
self by taking anoath. Therefore, all who
cannot understand the nature and obliga-
tion of an oath, or whose religious belief
is so defective as to nullify and render it
nugatory, or whose crimes have been such
as to indicate an extreme insensibility to
its sanctions, are excluded. And, accord-
ingly, the following classes of persons have
been pronounced by the common law to be
incompetent. See OATH.

Infants so young as to be unable to ap-
preciate the nature and binding quality of
an oath. A child under the age of four-
teen is presumed incapable until capacity
be shown, but the law fixes no limit of age
which will of itself exclude. Whenever a
child displays sufficient intelligence to ob-
serve and to narrate, it can be admitted to
testify ; 7C. & P. 820; 2 Brewst. 404; 44
Mich. 486 ; 88 Ala. 151; 88 Wis. 180; 158
U. 8. 528. A child five years old has
been admitted to testify ; 1 Greenl. Ev.

867; 8C. & P. 598; 1 Mood. 86; 16

ass. 225; 8 Johns. 98; 88 Wis, 180; 158
U. 8. 528. But if the child s not suffi-
ciently instructed on this ¢ point,” the
trial may be put off, in order to give the
necessary instruction ; 2 Leach, C. C. 86 ;
but only in the discretion of the court; 2
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C. & K. 246. The law presumes that all
witnesses tendered in a court of justice are
not only competent but credible. If a wit-
ness is inoomgebent, this must be shown
by the party objecting to him ; if he is not
credible, this must be shown either from
his examination, or by impeaching evi-
dence aliunde; 1 Whart, Ev. § 382. Bee
DISCRETION.

Idiotr, lunatics, intoxicated persons,and,
generally, those who labor under such pri-
vation or imbecility of mind that they can-
not understand the nature and obligation
of an oath. The oompetency of such is
restored with the recovery or acquisition
of this power; 10 Johns. 862; 28 Conn.
177; 16 Vt. 474; 7 Wheat. 458; but the
question of their credibility should be left
to the jury; 87 Ala. 85. And 8o a lunatic
in a lucid -interval ms{lteatify; 1 Greenl.
Ev. § 885 ; even though an inmate of an
insane asylum ; 88 Atl. Rep. Del.ws; 82
Fed. Rep. 720; or one who n ad-
judged insane ; 80 id. 85. Persons deaf
and dumb from their birth are presumed
to come within this principle of exclusion
until their competency isshown ; 1 Greenl.
Ev. § 866 ; but such a person is not deemed
to be an idiot; 118 Mo. 127. A witness
unable to speak or hear is not incompetent,
but may give his evidence by writing or
by signs, or in any other manner in which
he can make it intelligible ; Steph. Ev. art.
107. See 11 Cush. 417. A person in a state
of intoxication cannot be admitted as a
witness ; 15 8. & R. 285. See Ray, Med.
Jur, c. 22, § 800; 168 Johns. 148. Deflciency
in perception must go to the incapacity of
perceiving the matter in dispute, in order
to operate as an exclusion, hence a blind
man can testify to what he has heard. and
a deaf man to what he has seen ; 1 Whart.
Ev. § 401.

Such as are insensible to the obligation of
an oath, from defect of religious sentiment
or beltef. Atheists, and rsons disbe-
lieving in any system of divine rewards
and punishments, are of this class. It is
reckoned sufficient qualification in this

rtioular if one believe in a God and that

o will reward and h us according to
our deserts. It is enough to believe that
such punishment visits us in this world
- only ; 1 Greenl. Ev. § 860 ; 5 Mass. 18; 14
Mass, 184; 26 Pa. 274 ; 16 Ohio 131 ; 7
Conn. 68 ; 22 So. Rep. (La.) 841.

It matters not, so far as mere competency
is conocerned, that a witness should believe
in one God, or in one God rather than an-
other, or should hold any particular form
of religious belief, provided only that he
brings himself within the rule above laid
down. And, therefore, the oath may be
administered in any form whatever, and
with any ceremonies whatever, that will
bind the conscienoe of the witness; 1
Greenl. Ev. § 371 ; 1 8m. L. Cas. 789. By
statute in England and in most of the
United States, religious disbelief no longer
disqualifies, provision beini made for an
a.mrmqtion instead, and the witness, if
testifying falsely, being subjeot to the pen-

alties of perjury ; Whart. Ev. § 395, n.
See ATHEIST.

Persons infamous, 1. e. those who have
committed and been legally convicted of
crimes the nature and magnitude of which
show them to be insensible tothe obligation
of anoath. SeeINrFaxy. Buch crimes are
enumerated under the heads of treasom,
felony, and the erimen falst; 1 Greenl Ev,

878; 3 Dods. Adm. 191. See CRIMEXN

ALSI,

The only method of establishing infamy
is by producing the record of conviction.
It is not even sufficient to show an ad-
mission of guilt by the witness himself ; 9
Cow. 707 ; 3 Mass, 108 ; 97 id. 887 ; but in
England a witness may be asked whether
he has been convicted, etc. ; Steph. Ev.
art. 180. Pardon or the reversal of a sen-
tence restores the com cy of an in-
famous person, exoept where this disability
is annexed to an offence by a statute ; 1
QGreenl. Ev. § 8378 ; 2 Salk. 518 ; 2 Hargr.
Jurid. Arg. 221. See 53 Fed. Rep. 832: 144
U. 8, 268 ; 21 Tex. App. 1; even if granted
for the reason, among others, that his tes-
timony was desired by the government in
a cause then pending ; 143 U. S. 450. See
PArDON.

This exclusion on account of infam
defect in religious belief applies only w!
a person is offered as a witness ; 1 Greenl
Ev. §874; 3Q. B. 731. But wherever one
is a party to the suit, wishing to make af-
fidavit in the usual course .
and, in general, wherever the law requires
an oath as the condition of its protection
or its aid, it presumes conclusively and
absolutely that all persons are capable of
an oath ; Stark. Ev. ;1 Ashm. 57. There
is a conflict of authority as to how far a
foreign i'ludgment of an infamous offence
disqualifies a witness. In New York, heis
not disqualified ; 77 N. Y. 400. In Penn-
sylvania, he is held not to be dhq‘t:hﬂed
unless the record of conviction pro-
duoced, and not then if he has served out
his term of imprisonment ; 8 Brewst. 461.
In Massachusetts, the record is admitted
meml{ to affect his credibility ; 17 Mam,
575. In New Hampshire, the witness will
be disqualified if the laws of his own state
make him so, and the crime, if committed
in New Hampshire, would have had the
same effect ; 10 N. H. 28. In Alsbama ;
23 Ala. 44 ; and Virginia ; 6 Gratt. 708 ;
the record is rejected altogether ; but not
80 in North Carolina ; 8 Hawks 898. He
is disqualified in Nevada : 15 Nev. 64. See
Whart. Confl. Laws §§ 107, 769, A oon-
viction and sentence can have no such
effect beyond the limits of the state in
which the judgment is rendered unlessthe
statute of anogler state give such effect to
them ; 144 U, 8. 264. If a statute permits
a defendant in a criminal case to testify on
his own behalf, he may do so, though in-
famous, but not against & co-defendant ; 85

8. C. 279.
Slaves were generally held inoommtmt
y visions, the
ween white per-

to testify, by statu
slave states, in suits
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sons; 7 T. B. Monr. 81; 4 Ohio 838; 5
Litt. 171,

When it is said that all persons may be
witnesses, it is not meant that all persons
mn.{ testify in all cases. The testimony of
such as are generally qualified and compe-
tent under other circumstances or as to
other matters is sometimes excluded out of
regard to their special relations to the cause
in issue or the parties, or from some other
circumstances not working a general dis-
qualification.

Parties to the record were not competent
witnesses, at common law, for themselves
or their co-suitors. Nor were they com-
gellsble to testify for the adverse party ; 7

ingh. 895; 20 Johns. 142; 21 Pick. 57;
11 Conn. 842 ; but they were competent to
do so ; although one of several co-suitors
could not thus become a witness for the
adversaries without the consent of his
associates ; 1 Greenl. Ev. §354; 5 How. 91;
6 Humph. 405. Regard was had not merely
to the nominal party to the record, but
also to the real party in interest ; and the
former was not- allowed to testify for the
adverse mide without the consent of the
latter; 1 Greenl. Ev. § 829 ; 18 Pick. 501 ;
20 Johns. 142. Persons who have no in-
terest in the matter in controversy are not
incompetent merely because es to the
action ; 118 Ind. 227 ; 184 U. 8. 650.

In some jurisdictions a party had the
right of compelling his adversary to answer
interrogatories under oath, as also to ap-
pear and testify. And, in equity, parties
could require and use each other’s testi-
mony ; and the answer of a defendant as
to any matters stated in the bill was
evidence in his own favor ; 1 Greenl. Ev.
§ 329 ; 2 Story, Eq. Jur. 1528.

There were other exceptions to this rule.
Cases where the adverse party had been
guilty of some fraud or other tortious and
unwarrantable act of intermeddling with
the complainant’s goods, and no other
evidence than that of the complainant
himself could be had of the amount of
damage,—ocases, also, where evidence of
the parties was deemed essential to the
gurposes'of public justice, no other evi-

ence being attainable,—were exceptions ;
1 Greenl. Ev. § 848 ; 1 Me. 27.

On this same principle, sons directly
tnterested in the result of tph:r sutt (see IN-
TEREST), or in the record asun instrument
of evidence, were excluded ; and where the
event of the cause turned upon a question
which if decided one way would have ren-
dered the party offered as a witness liable,
while a contrary decision would have pro-
tected him, he was excluded ; Stark. Ev.
1780. But to this rule, also, there were
exceptions: Stark. Ev. 1731 ; of which the
case of agents testifying as to matters to
which their agency extended, forms one :
1 Greenl. Ev?g 386 ; so also an employe of
a charitable institution ; 103 Pa. 156 ; or a
taxpayer of a town to which a library was
given by will ; 160 Mass. 140 ; were not in-
competent for interest.

In both England and the United States,

the rules of exclusion on the ground of
interest have been abrogated. The objett
of the statutes has been toreinove all arti-
flcial restraints to competency so as to put
the parties upon a footing of equality with
other witneases, both in their admissibility
to testify for themselves, and in their beinf
compellable to testify for others; 21 Wall.
488. In most of the statutes, however,
cases are excepted where a suit is brought
by or against executors or administrators.
In these cases where one of the parties toa
contract is dead, the survivor 18 not per-
mitted to testify ; 66 Pa. 207 ; but thisexce
tion does not exclude directors or stockhol-
ders of a corporation which is a%art‘x’, when
the other party is dead; 82 8. W. Rep.
(Mo.) 654; 24 8. E. Rep. (Ga.) 409. But
the exception does not make the surviving
rty incompetent, it only precludes him
rom testifying to communications with
the deceased ; 59 Me. 239 ; 64 Ill. 121. The
test is the nature of the communications.
The witness cannot testify to personal
communications with the deceases party ;
64 Barb. 180 ; 12 Gray 459 ; 76 Ia. 101 ; 100
N. C. 150; but it has been held that if
documents can be proved by independent
evidence, the case 18 not within the exce
tion ; 21 Mich. 864. A husband may testify
to conversation between his wife and the
degedent, in which he took 1o part: 88 8.
C. 158; but one who is interested in the
contest of a will cannot testify as to con-
versations between testator and another
in which the witness took no part ; 78 Hun
48. If the suit is brought against co-
defendants, of whom only one is dead,
when the contract was made either with
the living co-defendants, or with the living
and dead concurrently, the case is not
within the exception; 9 Allen 144; 22
Ohio St. 208. But where an action was
brought against three partners, one of
whom subsequently died, ar:d his executors
were substituted, the plaintiff is not a
competent witness as to anything which
occurred during the lifetime of the deceased
partner although the latter may have taken
no part in the contract on which the action
was brought ; 87 Pa. 111. In an action by
a surviving partner on a book account, the
defendant is competent to testify to pay-
ments by him to the deceased partner; 9
Ind. App. 821.

Under these statutes, which confine the
exception to suits against executors and
administrators, the death of an agent of
one party, through whom the contract was
made, does not prevent the survivin arg
from testifying to the contract ; 2 V\%% .
(Pa.) 665; but under statutes which ex-
clude the surviving party to a contract, the
death of a contracting agent excludes the
survivingb&;lrty who contracted with him ;
236 Wisc. 500. See 118N. C.551. Anagent
who makes a sale of goods for his principal
is not incompetent to testify to the cir-
cumstances of the transaction because of
the death of the buyer: 50 Ohio St. 648.
Unless the exception expressly covers all
suits against executors and administrators,



WITNESS 1242 WITNESS
it doés not exclude the plaintiff from | 1 Greenl. Ev. § 888; 1 Term 298; 9 Metc.
i i 471; 8 How. 78; 5 N, H. 147; 20 Pa. 480;
24 Vt. 459; 18 Ohio 579: 1 Miss. 541; 1

proving matters ce the death
of the pa.rt& of whom aQ defendant is
executor; 48 N. H. 90. The exception in
statutes where the exclusion relates only
to the surviving party in contracts does
not include torts; 60 Mo. 214. When the
deposition of a deceased futy afterwards
is Kut in evidenoe, the other party being
still living, such other party should be
admitted as a witness in reply ; 52
885; 114 Mo. 66. See, generally, 12 L. R.
A. 836. As to exolusion of testimony
. against a decedent on the ground of inter-
est, see 12 Lawy. Rep. Ann. 838.

Husband and wife were excluded at
common law from giving testimony for or
against each other when either was a party
to the suit or interested. And neither was
competent to prove a fact directly tending
to criminate the other. This rule was
founded partly on their identity of interest,
and partly, perhaps chiefly, on the policy
of the law which aims to protect the ocon-
fidence between man and wife that is es-
sential to the comfort of the married rela-
tion, and, through that, to the good order
of society. Whether or not the disability
of husband or wife may be removed by
consent of the other is matter of dispute; 8
C. & P. 551 ; 1 Greenl. Ev. § 840. In Eng-
land, by stat. 18 & 17 Vict. c. 88, co t
removes the disability ; Whart. Ev. § 428,
But it is not removed by death, nor by the
dissolution of the marriage relation, so far
as respects information derived confiden-
tially during marital intercourse ; 47 N. H.
100. She may, however, testify as to mat-
ters which tram&ired subsequently to a
divorce ; 86 Ala. 88.

The wife of a member of a partnership
is not competent as a witness in a suit
against the partnership; 64 Vt. 583,

The rule is not ordinarily affected by
statutes permitting husband or wife to
testify for or against each other ; 60 Barb.
527; nor does the statute as to the evi-
dence of parties in interest generally affect
their common-law incapacity to testify;
18 Wall. 452.

Some exceptions to this rule; 1 Greenl.
Ev. § 843 ; are admitted out of necessit;
for the protection of husband and wife
against each other, and for the sake of
Public justice, as in prosecutions for vio-

ence committed by either of them upon

the other. See Bac. Abr. Evidence (A); 1
Greenl. Ev, § 834; 1 Ves. Ch. 49; Ry. & M.
253; 187 U. 8. 498. 1t is not error to re-

ceive the testimony of the wife of a person
on trial for murder by consent of his
counsel if she is advised by the court that
she need not testify unless she desires to
doso; 148 U. 8. 325.

Parties to negotiable instruments are, in
some jurisdictions, held tncompetent to in-
validate these instruments to which they
have given currenoK by their signature.
Such seems to be the prevailing. but not
universal, rule in the United States ; while
in England such testimony is admitted,
the objection going only to its credibility ;

Conn. 260 ; 4 Tex. 871 ; 8 Harr. & J. 173.

And, finally, there are certain confiden-
tial communications; 1 Greenl. Ev, § 238 ;
to which the recipient of them, from gen-
ernl oonsiderations of ml , is not al-
lowed to testify. But privilege may
be waived by the party entitled to claim
the benefit of it, as when two physicians
were in consultation, a gart y calling
one waives the right to ol jec{to the tes-
timony of the other against her ; 42 N. E.
Rep. (N. Y.) 410. See CONFIDENTIAL CoM-
KPS0 ook compellle b ety

es are not com) o ify to
what oocurred in their consultations: but
they may be examined as to what took

before them on the trial in order to
1dentify the case, or prove the testimony
of a witness; 1 Whart. Ev. § 600; see 4
Sandf. 120 ; but in England there is a doabt
as to the latter proposition; Steph. Ev.
art. 111 ; and it is said that in England a
barrister cannot be com to tesiify as
to what he said in court in his character
of barrister ; id.

The fact that one is counsel in the case
does not disqualify him from testifying:
mmr.'n'pomlm. ion of secrets of state

in o 0
or matters the disolosure of which would
be prejudicial to the publio interests, are
g}otszg;ved to testify thereto; 1 Greenl.

v. 3

Grand jurors and persons t before
agrand,){tury; 1 Greenl. Ev. ézfss; are not
mrmitted to testify to the proceedings had

fore that body; 1 Phill. Ev. 177. See
CONFIDENTIAL COMMUNICATIONS,

THE MEANS OF SECURING THE ATTEND-
ANCE AND TESTIMONY OF WITNESsES. In
general, all persons who are competent

may ocom to attend and testify.
As to compelling expert witnesses to at-
tend, see

Provision has besn made by statute, in
most if not in all of the states, for the case
of persons living at an inconvenient dis-
tance from the place of trial, as well as
for the cuse of such as are sick or about to
leave the state, or otherwise likely to be
put to great inoonvenience by a compul-
sory attendanoce, and also for such as are
already in a foreign jurisdiction, by allow-
ing the taking of their deposition in writ-
ingh}:fore some magistrate or officer near
at d, to be read at the trial; 1 Greeal.
Ev. § 821.

In criminal cases, all persons are com-
pellable to agpeor and testify without any
previous tender of their fees ; and any by-
stander in court may be compelled to tes-
tify without a previous summons or tender
of fees ; 1 Greenl. Ev. § 311 ; 4 Cow. 49; I3
Mass. 501 ; 4 Cush. 249,

But in civil suits which are between
man and man, a party isallowed to
the attendance and testimony of a witness
only on ocondition of a nt or
tender of his fees for travel to the place of
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trial, and for one day’s attendanoce there.
This seems, as a general rule, to be the
least that can be tendered ; 1 Greenl. Ev.

810; 4 Johns. 811; 1 Metc. Mass. 208; 8

0. 388 ; 41 N, H. 131. See 40 Ill. App. 628 ;
and a witnees who attends without the
gyment or tender of his fees, waives their

nder or payment in advance; 87 Wis.
523. In the oourts of the United States,
as well as in England, a witness may re-

uire his fees for travel both ways; 1
reenl. Ev. § 810; 6 Taunt. 88. And in
civil cases a Eerson cannot be compelled
to testify, although he chance to be pres-
ent in court, unless regularly summoned
and tendered his fees; 1 P Ev. 388.
Being in attendance in obedience to a
summons, he may, nevertheless, refuse to
testify from day to day, unless his daily
fees are paid or tendered ; 8 Phill. Ev. §
876. Whether or not he may refuse to at-
tend from day to day without the prepay-
ment or tender of his daily fees, is & matter
about which there are different decisions ;
1 Greenl. Ev. § 810; 10 Vt. 498 ; 14 East 15.
A witness may maintain an action against
the Eartgv summoni%‘g him for his fees:
Stark. Ev. 1727. ederal oourts allow
mileage and diem fees, although no
subpoena was issued ; 54 Fed. Rep. 464 ; 88
id. 113 ; 87 id. 844. As to additional com-
nsation to experts, see EXPERTS, and also
E N. E. Rep. %ll. 108, and comments
thereon in 18 N. Y. L. J. (Dec. 8, 1897).

Witnesses are also ocompellable to Ero—
duoe papers in their custody to which either
party has a right as evidence, on the same
prinoi%le that they are required to testify
what they know ; 1 Greenl. Ev. § 558. See
DisCOVERY ; SUBP®NA DUCES TECUM.

This rule as to title-deeds appears to be
peculiar to land. In thiscountry, it is
said that a witness, not a party, may be
compelled to produce any of his private

rs. Whether the court, on inspection,
will require them to be put in evidence
may be a matter of discretion ; Steph. Ev.
art. 118, n. See 14 Gray 226.

The attendance of witnesses is ordinarily
procured by means of a writ of subpoena ;
sometimes, when they are in custo;lg, by
a writ of habeas ad testificandum ;
and sometimes, in criminal cases, by their
own recognizance, either with or without
sureties ; 1 Greenl. Ev. §§ 808, 312 ; 2 Phill.
Ev. 870, 874. If a witness disobey the
summons, process of attachment for con-
tempt will issue to enforce his attendance
and an action also lies against him at com-
mon law; 1 Greenl. Ev. § 319; 1 Stark.
Ev. 1727,

Nor can any third party intervene to

revent the attendance of a witness.
&either can he take advantage of a wit-
ness's attendance at the place of trial, to
arrest him on civil process. See PrIVi-
LEGE FROM ARREST.

Where a non-resident is in attendance
on a trial in & circuit court of the United
States as a witness in a case therein pend-
ing, he is privileged from service of sum-
mons in a civil action issued from a state

;| 417; 4 Cush. 594 ; 1

oourt of such state, and the privilege ex-
tends to a reasonable time after the dis-
ition of the cause to enable him to re-
to his own state; 11 Fed. Rep. 582.
See 26 Alb. L. J. 42458 Vt. 604 ; and this is
the general rule.

A8 TO THE EXAMINATION OF WITNESSES.
In the common-law courts, examinations
are had viva voce, in c')Fenoourt, by ques-
tions agﬂd answers. l:e mt;ne ioom-aeiix;
now ado to a great extent in equ
and adert:{lty courts, and other M
ings acoording to the forms of the civil law.
But the regular method of examining in
these last-named oourts, as also in the
court of claims, is by deposition taken in
writing out of court; 2 Story, Eq. Jur. §
15627 ; 8 Greenl. Ev. § 251.

A trial court may ask a witness such
questions as it deems necessary for its own
iol(l,gormation and that of the jury; 122 Mo.

On motion, in civil and criminal cases,
witnesses will generally be excluded from
the ocourt-room while others are under-
ﬁoing examination in the same case ; this,

owever, is not matter of right, but with-
tn the discretion of the court; 1 Greenl.
Ev. § 482; 4 C. & P. 585; 2 Swan 287; 8
Wisc. 214,

Witnesses are required to testify from
their own knowledge and recollection.
Yet they are permitted to refresh their
memory by reference, while on the stand,
to papers written at or very near the time
of the transaction in question. See MEM-
ORANDUM.

Being once in attendance, a witness may,
in general, be compelled to answer all

uestions that may legally be put to him.
EVIDENCE.

Yet there are exceptions to this rule.
He is not compellable where the answer
would have a tendency to expose him to a
penal liability or any kind of punishment,
or to a criminal charge or a forfeiture of
his estate; 1Greenl. Ev. § 451. S8ee PrIV-
ILEGE.

The court, it is said, decides as to the
tendency of the answer, and will instruct
the witness as to his Bl:vile e ; 2 Phill. Ev.

n. 319. It has been
held that the question whether an answer
would have this tendency is to be deter-
mined by the oath of the witness; 17 Jur.
898. And in point of fact, out of the ne-
cessity of the case, it is a matter which the
witness may be said practically to decide
for himself. The witness may answer if
he chooses ; and if he do answer after hav-
ing been advised of his privileges, he must
answer in full; and his answer may be
used in evidence against him for all pur-

; 1 Greenl. Ev. §§ 451, 4568; 4 Wend.

2; 11 Cush. 487; 12 Vt. 491; 20 N. H.
540. It is held that a defendant who vol-
untarily offers himself as a witness on his
own behalf waives this privilege of refus-
ing to answer a (Lliestion because it may
tend to criminate him ; 98 N, C. 599. The
objection that the answer may tend to
criminate can only be made by the wit-
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33& himself ; 16 Colo. 250. See 28 Fla.
Whether a witness be compellable to an-
swer to his own degradation or infamy is
& point as to which some distinctions are
to be taken: a witness cannot refuse to
testify simply because his answer would
tend to di him ; it must be seen to
have that effect certainly and directly; 1
Greenl. Ev. § 466. He cannot, it would
seem, refuse to give testimony which is
material and relevant to the issue, for the
reason that it would disgrace him, or ex-
pose him to civil liability. A witness is
not the sole judge whether a question put
to him, if answered, may tend to criminate
him. The oourt must see from the cir-
cumstances of the case that there is rea~
sonable %round to apprehend danger to the
witness from his being compelled to an-
swer, in order to excuse him, But if the
fact once appear that the witness is in
, great latitude will be allowed him
in judging for himself the effect of any
grtioular question; 26 Ch. Div. 284; 1
reenl. Ev. § 454; 1 Mood. & M. 108; 4
Wend. 250; 2 Ired. 846. Bee 8 Misc. Rep.
159. A witness may, however, be com-
pelled to testify concerning his criminal
acts, when prosecution therefor is barred ;
66 Vt. 803; but only after it is shown
affirmatively that no Nproseoution is gend-
ing against him ; 48 N, E, Rep. (Ill.) 781.
ut it would appear that he may refuse
where the question (being one put on cross-
examination) is not relevant and material,
aud does not in any way affect the credit
of the witness; 8 p. 519; 18 N. H. 93;
1 Gray 108. Whether a witness, when a
question is put on the cross-examination
which is not relevant and material to the
issue, yet goes to affect his credit, will be
protected in refusing to answer, simply on
the ground that his answer would have
a direot and certain effect to disgrace him,
is a matter not clearly agreed upon. There
is good reason to hold that a witness should
be compelled to answer in such a case; 1
Stark. Ev. 144; 1 C. & P. 85; 3 Swanst.
216; 2 Camp. 637; 8 Yeates 420. But the
whole matter is one that is largely subject
to the discretion of the courts; 1 Greenl.
Ev. §§ 481, 449.

There seems no doubt that a witness is
in no case competent toallege his own tur-
m:ude. or to give evidenoe which involves

is own infamy or impeaches his most
ualified to

Cent. L.

The privilege given by the 6th amend-
ment to the oonstitution, that no person
shall be compelled in any criminal case to
be a witnees against himself, extends to a

roceeding before a grand j : 142 U.

. 547. The provision of the Interstate
Commerce Commission Act, compelling
parties to testify even though the evidence
may tend to criminate them, is not in con-
flict with the fifth amendment, since the
statute itself protects them from punish-
ment ; 161 U. 8. 591, 0 Fed.

solemn acts, if he be otherwise
my; Stark. Ev. 1787. See 1

Rep. 46; Figd, Gray, Shiras, and White,
JJ., dissenting. See INTERSTatE Com-
MERCE COMMISSION.

The course of examination is, first, a
direct examination by the party producing
the witness ; then, if desired, & oross-ex-
amination by the adverse party, and a re-
examination by the party producing; 1
Starkie, Ev. 123, 129. As to the direct ex-
amination, the general ruleis that leading
questions, 4. e, such as suggest the answer
e ted or desired, cannot be put to a
witness by the party producing him. But
this rule some reasonable exceptions ;
1 Greenl. Ev. § 484, See 85 Neb. 351; 97

Ala, 681; as, where a witness is hostile, -

leading questions are proper; 48 Ill. App.
180 Gg ﬂioh. 4531 ; also when the answers
of & witness have taken by i

party callin,
of error will not reverse because a leuh?

uestion was allowed ; 87 Pa. 124; 22 N,

. 872; 8 Allen 466 ; 130 Ill. 844; 1 Misc.
99 qu&im As the al-

questions is largely in
the discretion of the trial j‘t:iie. the appel-
late court will reverse for canse only
where there has been an abuse of discre-
tion ; 91 Mich. 611. See 75 Hun 17; 83
Wis. 615; 91 Ga. 819; 1534 U. S. 184; 53
Mo. App. 103; 75 Ia. 742, Sece LEADIXG

ON.

Leading questions, however, are allowed
upon cross-examination. See, generally,
CRo88-EXAMINATION.

The right of re-examination ¢xtends to
all topics upon which 8 witness has been
cross-examined ; but the witness cannot
at this stage, without permission of the
oourt, be questioned as to any new facts
unconnected with the subject of the crore-
examination and not tending to explain it ;
1 Greenl. Ev. § 467.

But the court may in all cases permit a
witness to be called either for further ex-
amination in chief, or for further cross-
examination ; Steph. Ev. art. 126; and
may itself recall a witness at any stuge of
the proceedings, and examine or cross-
examine, at its discretion: 6 C, & P. 633.
If new matter is introduced on the 1e-
examination, by permission of the court,
the adverse party may further ciose-
e;'zamine upon that matter ; Steph. Ev. art.
1

A party cannot im h the credit of
his own witness. But he is somstimes. in
cases of hardship, permitted to contradict
him by other testimony : 1 Stark. Ev. 147;
1 Greenl. Ev. § 4428, And a party bona fide
surprised at the unex testimony of
his witness may be permitted to inte te
him, as to previous declarations dlm‘ to
have been made by him inconsistent with
his testimony, the objeot bems to prove
the witness’s recollection, and to lead
him, if mistaken, to review what bhe has
said ; 1 Whart. Ev. § 549. See tnfra.

The credit of an adversary's witness may
he impeached by cross-examination, or by
fenenl evidence affecting his reputation
or veracity (but not by evidence of pas

the
him; 154 U. S. 184¢. A court
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ticular facts which otherwise are irrele-
vant and immaterial), and by evidence of
his having said or done something before
which is inconsistent with his evidence at
the trial. Also, of course, he may be con-
tradicted by other testimony; 1 Greenl.
Ev. §§ 401. But he cannot be contradicted
as to collateral and irrelevant matter on
which he was cross-examined ; 66 Miss.
196 ; 75 Cal. 108; 76 Ia. 67; 39 Kan. 113;
97 N. C. 443; 58 Ark. 125. In some states
evidence may be given of a witness's gen-
eral reputation (g. v.); ¢ Wend. 257; 2
Dev. ; 115 Mo, 419. See 20 Mioch, 173 ;
97 id. 484. But the testimony of a witness
oannot be impeached by evidence of par-
ticular crimes; 98 Ala. 45; nor can a
woman be impeached by evidence of the
lack of chastity ; 94 Mich. 680. See Im-
PEACHMENT.

In order to test a witness's accuracy,
veracity, or credibility, he may be cross-
examined as to ‘‘ his relations to either of
the parties or the subject-matter in dis-
ﬁuw; his interest, his motives, his way of

ife, his associations, his habits, his prej-
udioes, his physioial defectsand infirmities,
his mental 1diosyncrasies, if they affect his
capacity ; his means of knowledge and
powers of discernment, memory, and de-
scription-—may all be revelant.” May's
Steph. Ev. art. 120. But it has been said
that questions otherwise irrelevant can-
not be asked for the pu of testing his
moral sense ; 4 Cush. 588. He cannot be
disoredited by asking him if he has not
been impeached as a witness upon the trial
of another action ; 76 Cal. 192.

Generally, where proof is to be offered
that a witness has said or done something
inconsistent with his evidence, 8 founda-
tion must first be laid and an opportunity
for explanation offered, by asking the wit-
ness himself whether he has not said or
done what it is pro d to prove, specify-
ing particulars of time, place, and person ;
1 Greenl. Ev. § 462; 2 Br. & B. 813; 16
How. 88; 76 Pa. 83; 133 U. 8. 304 ; 98 N,
C. 708 ; 97 Mo. 165; 77 Ga. 761 ; 28 Neb.
683; 74'In. 623 ; 86 Ala.110; 187 U.8.507;
but in other cases it has been held that no
foundation need first be laid ; 17 Mass. 160 ;
58 Mo. 85 ; 32 Conn. 622 ; 81 Vt. 443, Such
statements made on other occasions must
be material to the cause; 82 W. Va. 177.
Statements introduced for contradictions
must be those of the witness; 160 U. 8. 70.
The failure to lay a proper foundation can-
not avail on appeal, where it was ‘ﬁ"
parent that the witness understood the
occasion referred to and had full opl'por-
tunity to explain deflciencies; 88 Fed.

Regl 147.
England and Massachusetts, by stat-
ute, the same course may be taken with a
witness on his examination in chief, if the
%'udge is of opinion that he is hostile to
he party by whom he was called, and
permits the question. Apart from statute
such evidence has not generally been con-
sidered as admissible ; May’s Steph. Ev. art.
1381; 568 N. Y. 585; 49 Cal. 384 ; if the sole

effect is to disoredit ; but if the purpose be
to show the witness he is in error, it is ad-
missible ; 15 Ad. & E. 878 ; 58 N. Y. 230.

Proof of declarations made by a witness
out of court in corroboration of the testi-
mony given by him at the trial is, as a

eneral rule, inadmissible. See 83 Ala. §;

Tex. App. 847. But when a witness is
charged with having been actuated by
some motive prompting him to a false
statement, or that the story is a recent
fabrication, it may be shown that he made
similar statements before any such motive
existed ; 68 Ill. 514; 48 Cal. 85; 11 How.
ﬁig; 74 Cal. 1. See 98 N. C. 620; 108 id.

Evidence of general good reputation
may be offered to support a witness,
whenever his credit is impeached, either by
general evidence affecting his reputation,
or on oross-examination ; 1 Greenl. Ev. §
489 ; 77 Ga. 568.

A party cannot attack the oredibility of
his own witness in the case, even after he
has become the witness of his adversary ;
5 So. Rep. (Ala.) 820; except where the
witness does not testify as he did on the
preparatory examination and his testimony
1s unfavorable ; 42 Ill, App. 178; 151 U. 8.
808 ; the contradiction of such witness
zr}lisz'ybe allowed; 79 Ga. 605; 111 N. C.

MODIFICATIONS OF THE COMMON LaAw.
There have been various important modi-
floations of the common law as to witnesses,
in respect of their competency and other-
wise, as well in England asin this country.
A §eneml and strong tendency is manifest
todo away with the old objections to the
competency of witnesses, and to admit all
persons to testify that can furnish any
relevant and material evidence,—leaving
these to judge of the credibility of the wit-
nesses. Such is the law and practice in
most English and American jurisdictions.
The statutes vary in their terms. and the
decisions should be read in connection
with them.

WITTINGLY. Knowingly; design-
edly. 54 Miss. 498 ; 44 Conn. 859, :

WOLF’S HEAD. In Old English
Law. See CAPUT LUPINUM.

WOMEN. All the females of the hu-
man gsecies. All such females who have
arrived at the age of puberty. Mulieris
afmellatione etiam virgo virt potens con-
tinetur. Dig. 50. 16. 18.

A woman by the fact of marriage invests
herself with the nationality of her hus-
band ; 18 Op. Att. Gen. 128; 14 4d. 402;
contra, 2 Knapp, P. C. 364. See DoMICIL.

Single or unmarried women have all the
civil rights of men; they may, therefore,
enter into contracts or engagements; sue
and be sued; be trustees or guardians;
they may be witnesses, and may for that
purpose attest all papers; but they are,
generally, not possessed of any political
power ; and are not as oftizens el gible to
Ppublic office or entitled to vote ; 16 How.
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287; 21 Wall. 162; but in many of the
states they may vote at school elections as
in Colorado, Montana, The Dakotas, Idaho,
‘Wisconsin, Massachusetts, Illinois, Kan-
sas, Nebraska, Washington, and Wyoming.

As to the right of a woman to practise
law, see ATTORNEY.

If the constitution of a state prevents a
woman from being a member of a school
committee, it must be by force of some
express provision thereof or else by neces-
sary implication arising from the nature
of the office itself; 115 Mass. 602; and
where an office is created and regulated
by statute and the constitution confers
upon the general court authority to name
and settle all civil officers within the com-
monwealth, the election and constitution of
whom are not otherwise provided for in
the constitution, a8 woman may fill a local
office of an administrative character ; id. ;
but see 88 Ky. 464, where it was held that
when a woman is excluded from the right
to vote for any particular office, she is also
excluded from the right to hold the office
voted for. In California they may pursue
any lawful business or profession; Cons.
of Cal. art. 20, § 18. In Illinois, a woman
may be a master in chancery ; 99 Ill. 501 ;
and in Iowa, a county recorder ; Laws of
1880, o. 40. See25 Alb.L.J. 104. In Colo-
rado, a degut&clerk; 11 Colo. 191; a po-
liceman ; 19 Co. Ct. Rep. (Pa.) 837.

It has been held that a woman may not
be a justice of the peace; 107 Mass. 604;
62 Me. 598; ora ;mler; 88 Ky. 457: ora
superintendent of a medical hospital for
the insane ; 29 Ohio St. 847 ; or a member
of a board of workhouse directors ; 4 Ohio
C. C (contra, 136 Mass, §78); or
county superintendent of schools; 20 Ore.
464 (conira, 18 Wash, 860; 115 Mass. 602 ;
16 Kan. 601 ; 83 Minn, 845); or school di-
rector ; 80 S. W. Rep. (Mo.) 81; ora no-
tary public; 51 N. E. Rep. (Ohio) 185; 150
Mass. 588. In England a woman ma
elected to the office of sexton ; 7 Mod. H
or governor of a workhouse ; 2 Ld. Raym.
1014 ; or overseer; 2 Term 393 ; or a com-
missioner of sewers ; 13 Vin. Abr. 159 ; but
a woman is not entitled to vote at elections
for members of parliament; 38 L. J. C. P.
25 ; Whart. Lex. ; Morse on Citizenship ; she
may act as tmistress in the United
States. See MARRIED WOMAN ; NATURALI-
ZATION ; 88 L. R. A. 208.

WOODGELD. In Old

English
Law.

To be free from the payment of
money for taking of wood in any forest.
Co. Litt. 233 a. The same as PUDZELD.

WOODMOTE. The court of attach-
ment. Cowel.

WOODS. A piece of land on which
forest-trees in great number naturally
grow. According to Lord Coke, a aﬂr&nt
to another of omnes boscos suos, his
woods, will pass not only all his trees, but
the land on which they grow. Co. Litt.
4b. See 72 Me. 459. field grown up in
wire-grass surrounded by a fence and used

for

pasturing is not a woods. 84 N. Car.
264 ; butng.lones 4.
SALE.

See TIMBER :

WOOILSACK. The seat of the lord
chanoellor in the house of lords, being a
large square bag of wool, without back or
arms, covered with red cloth. The judges,
king’s counsel-at-law, i
chanocery sit also. on woolsacks. The cus-
tom arose from wool being a staple of
glt-:at Britain from early times. cyc.

er.

WORDS. See CORSTRUCTION; INTER-
PRETATION ; LIBEL ; SLANDER.

WORK AND LABOR. In actions of
assumpsit it is usual to put in a count, com-
monly called a common count. for work
and labor done and material furnished by
the plaintiff for the defendant ; and when
the work was not done under a special con-
tract the plaintiff will be entitled to recover
on the common count for work, labor, and
materials. 4 Tyrwh. 48; 2 Carr. & M. 214.
See ASSUMPSIT ; QUANTUM MERUIT.

WORKHOUSE. A prison where
prisoners are kept in employment ; a peni-
tentiary. house where the poor are
taken care of and kept in employment.

WORKING DAYS. Working days
include all days except Sundays and legal
ll;olitlia.ys and do nfot ti;lclude dabyas on which,
y the custom o e port, u stop
work on the day of the ftu'nera.r::lfe one of
their deceased members ; 84 Fed. Rep. 688.
In settling laydays, or days of dem
sometimes the contract specifies * worl
days ”; in the computation, Sundays
custom-house holidays are excluded ; 1 Bell,
Com. 577. See DEMURRAGE; Lay-Days
Running or calendar days on which the
law permits work to be done. The term
excludes Sundays and legal holidays, but
not stormy days: 2U. 8. Apr. 207 ; 14 Fed.
Re& 422; 20 id. 144 ; 19 id. 459.
orking or lay-days, by the general rule,
do not commenoce until the vess] ar-
rived at the usual place for unloading: 1
H. & C. 888. But where such place is a
dook, it has been held that they when
she enters the dock, and not when she
reaches her placeof discharge in the dock;
1 Bing. N. c. 288. The parties mnti, how-
e

ever, sti te as they please as to time
when shall commence ; 5 Bing. 8. ¢
71. And 1t sometimes depends on the us-

age of theport; 24 E. L. & Eq. 805. U .
however, cannot be admitted to vnrgh

exKress terms of the contract; Pars. 8hip.
& Adm. 313. See DEMURRAGE; LaY-Davs

WOREKMAN. One who labors: one
who is employed to do business for another.
See MASTER AND SERVANT.

WORSHIP. Honor and homage ren-
dered to God. 8% N, H. 538. See Curis-
TIANTTY ; DISTURBANCE oF Pumixc Woa-
SHIP ; RELIGIOR.

In English Law. A title or addition
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iven to certain persons. Co.!d Inst. 666 ;
n, Abr, Misnomer (A 2).

WORTHIEST OF BLOOD.
jon used to d te that in descent

he sons are to be preferred to daughters,
which is the law of England. See some
ssi&guhr reasons given for this, in Plowd.

An ex-

WOUND. Any lesion of the body.

In this it differs from the meaning of
the word when used insurgery. The latter
only refers to a solution of continuity ;
while the former comprises not only these,
but also every other kind of accident, such
as bruises, contusions, fractures,
tions, and the like.
Dunglison, Med. Dict.

Under the statute 9 Geo. IV. c. 21, s. 12, it has been

disloca-
Cooper, Surg. Dict. ;

beld in England that to make a wound, in criminal
cases, there must be an injury to the rson by
which the skin is broken ; 8 C. £ P. 684, DEaTH.

WRECK (called in law Latin wreccum
maris, and in law French wrec de mer).

Such goods as after a shipwreck are cast
upon the land by the sea,and left there
within some country so as not to belong to
the jurisdiction of the admiralty, but to
the common law. Co. 2d Inst. 167 ; 1 Bla.
Com. 280. A ship becomes a wreck when,
in consequence of injuries received, she is
rendered absolutely unnavigable, or unable
to pursue her voyage, without repairs ex-
ceeding the half of her value ; 6 , 479.
A sunken vessel is not a wreck, but dere-
lict ; wreck applies to property cast upon
land by the sea; 7 N. Y. 555 ; 88 Fed. Rep.
503. SUNKEN WRECK.

QGoods found at low water, between high
and low water mark, and between
the same limits partly resting on the
ground, but still moved by the water, are
wreck ; 8 Hagg. Adm. 257, 384, Wreck,
by the common law, belongs to the king
or his grantee ; but if claimed by the true
owner within a year and a day the goods,
or their proceeds, must be restored to him,
by virtue of stat. Westm. 1., 8 Edw. I. c.
4. Ships and goods found derelict or
abandoned at sea belonged until lately to
the office of the lord high admiral, by a
grant from the crown, but now belong to
the national exchequer, subject, however,
to be claimed by the true owner within a
year and a day; 1 Ha.gi. 383.

But in America the king’s right in the
sea-shore was transferred to the colonies,
and therefore wreck cast on the sea-shore
belongs to the owner of the shore, as
against & mere stranger, if not reclaimed ;
18 Pick. 255. See, also, 113 Mass. 877.

In this country, the several states border-
ing on the sea have enacted laws provid-
ing for the safekeeping and disposition of
property wrecked on tne coast. In one
case, it was held that the United States
succeeded to the prerogative of the British
crown, and are entitled to derelict ships or
goods found af sea and unclaimed by the
true owner; but in the southern district
of Florida it is held that such derelicts, in
the absence of any act of congress on the

subject, belong to the finder or salvor,
subject to the 5mm of the true owner for
a year and a day. Marv, Wreck. Steal-
ing from & wrecked or distressed ship,
etc., wilfully obstructing the escape of any

rson endeavoring to save his life there-
P:om, showing false lights, or extinguishing
any true one, with intention to bring any
vessel, etc., into danger, distress, or ship-
wreck, are made felony, punishable by
fine and imprisonment, by act of congress
of March 8, 1825; R. 8. § 5358 ; 12 Pet. 72.
Wrecked goods upon a sale or other act of
voluntary importation become liable to
duties; 9 Cra. 887. See SALVAGE; TOTAL
Loss. -

WRIT. A mandatory precept, issued
by the authority and in the name of the
govereign or the state, for the purpose of
compelling the defendant to do something
therein mentioned.

It is issued by a court or other com-
petent jurisdiction, and is returnable to
the same. Itis to beunder seal and tested
by the proper officer, and is directed to
tge sheriff or other officer lawfully author-
ized to execute the same.. Writs are
divided into—original, of mesne process,
of execution. See8 Bla. Com. 278 ; Gould,
Pl.c. 2,8. 1.

The list of original writs was not the
reasoned scheme of a provident legislator,
calmly devising apt remedies for all con-
ceivable wrongs, rather it was the out-
come of the long and complicated
struggle whereby the king drew into his
court all the litigation of the realm. The
statute of Westminster 2d (1285) allowed
the chancery to vary the old forms so as
to suit new cases, but only new ocases
which fall under old law.

This gave in time one new form of
action—i upon the special case—
and this again threw out branches which
came to be considered distinct forms of
action, nawmely, assumpsit and trover.
Equity, again, met some of the new wants,
but others had to be met by a stretching
and twisting of the old forms which were
made to serve many purposes for which
they were not originally intended; Poll.
Torts, 5th ed. 585, note by F. W, Maitland ;
and see 8 Harv, L. Rev, 217. As to the
history of assumpsit. see 2 Harv. L. Rev.
1. 58, by Prof. J. B. Ames. See WEST-
MINISTER 2D, STATUTE OF.

WRIT DE BONO ET MAILO.
DE BONO ET MALO ; ASSIZE.

WRIT DE EJECTIONE FIRMZA.
See EJECTMENT. .

WRIT DE HZERETICO COMBU-
RENDO. See DE Ha=zreTICO COMBU-
RENDO.

WRITDE HOMINE REPLEGIAN-
DO. See DE HOMINE REPLEGIANDO.

WRIT DE ODIO ET ATIA. See DE
ODIO ET ATIA ; ASSIZE.

WRIT DE RATIONABILI PARTE
BONORUM. A writ which was sued

See
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out by a widow when the executors of her
deceased husband refused to let her have
8 third part of her late husband's s,
;aer the debts were paid. Fitzh. N. B.

WRIT OF ASSISTANCE. A writ
issm:-:f out of chan in pursuance of
an order, commanding the sheriff to eject
the defendant from certain lands and to

ut the plaintiff in ion, Cowel; 8

teph. Com. 602; 18 Ill. 67. An ancient
zr& issuing out of the exchequer. Moz.

A writ issuing from the oourt of ex-
chequer to the sheriff commanding him to
be in aid of the king’s tenants b; ight’s
servioe, or the king’s collectors, debtors, or
accountants, to enforce payment of their
own dues, in order to enable them to pay
their own dues to the king. 1 Madox,
Hist. Exch. 675.

A writ commanding the sheriff to assist

a receiver, sequestrator, or other party in
chancery to get possession of land with-
held from him by another party to the
mol‘i‘; Quincy, Mass. Appx. ; 2 Dan. Ch. Pr.
1063. .
These writs which issue from the equity
side of the court of exchequer or from any
court of chancery are at least as old asthe
reign of James I., and were formerly in
oommon use in England, Ireland, and some
of the United States ; 1 Ves. 464 ; 8 Swanst.
209, n.; but whether from the odium at-
tached to the name in Massachusetts or
from the practice in that state to conform
proocesses in equity to those at law, no in-
stance is known of such a writ having been
issued in that commonwealth. Quincy,
Mass. Appx. 869.

A writ of assistance is founded on the
general principle that a caurt of equity
will,when it can do so justly, carry its own
decrees into full execution without rely-
ing on the 00-0 tion of any other tri-
bunal; 37 N. J. Eq. 483, where it was re-
marked that it was of oomparatively
recent use in that state, the instanoe
being in 1858. It can issue only against

rties affected by the decree; 101 U.S8.

9 : the right to it may be lost by laches;
69 Ala. 484. The order granting this writ
is not aﬁpea.la.ble: 8 MacArthur 403.

It will not issue in favor of a purchaser
at an execution sale, where there is a bona
fide contest as to the right of possession ;
71 Wis. 583.

Writs of assistance to seize uncustomed

oods were introduced by statute 12

harles II., c. 19, and were perhaps copied
from the sheriff’s patent of assistance;
4 Doug. 347 ; these writs authorized the
person to whom they were issued, with the
assistance of the sheriff, justice of the
peace, or constable, to enter into any house
where the goods were suspected to be con-
cealed. One acting under this writ and
ﬂ;lding sl;gth&gm nﬁt ij'Aeﬂed ,A 4 Dougll.
847. incy, Mass. . AppX.;
;I‘ohoazyer, Cas. Const. L.; 2 I{;u (B) Pr.

X&OF ASSOCIATION

WRIT ASSOCIATION. Im
English Practice. A writ w cer-
tain ( the clerk of assize

and his subordinate officers) are di-
rected to associate themselves with the
justices and ser ts; and they are
required to admit the said persons into
their society in order to take the assizes.
8 Bla. Com. 59. See AssiZE.

‘WRIT OF CONSPIRACY. The name
of an ancient writ now superseded by
the more convenient remedy of an action
on the case, which might have been sued

inst parties guilty of a oonspiracy.
tzh, N.% 260. d e

It did not lie at common law, in any
case, except when the racy was to
indict the g:n’ty either of treasom or
felony ; all the other cases of conspiracy
in the books were but actions on the case;
7 Hill N. Y. 104

m’l‘ C:‘!' oomdﬁ'r. A writ
which lies where a part ms damages
for breach of oovenant.yi. 6. of a promise
under seal,

WRIT OF DEBT. A writ which
lies where the claims the recovery
of a debt, 1. e. a liquidated or certain sum
ofmomza.llegedt.obeduetoum.

This debt in the debet, which is the

gﬂnuipal and only common form. Thers
another species mentioned in the books,

called the debt tn the detinet, which lies
for the specific recovery of under a
contraot to deliver them. 1Chitty, Pl. 101,

WRIT OF DECEIT. The nameofs
writ which lies where one man has done
anything in the name of another,
which the latter is damnified and deceived.
Fitzh. N. B. 217.

The modern practice is to sue a writ of
gee on the case to remedy the injury.

WRIT OF DETINUE. S8ee DxrivrL

WRIT OF DOWER. A writ which
lies for a widow oclaiming the specific
recovery of her dower, no part having been
yet assigned to her. It is usually a
writ of dower unde nthdl habef. 3 Chitty,
it of Fight of dowers whioh spplien

0 0 , which & to
the cular case where the "ggl'la has
received a part of her dower from the
tenant himself ; and of land lying in the
same town in which she claims the residue.
This latter writ is seldom used in practice.
See DOWER.

WRIT OF EJECTMENT. See EJBCT-
MENT

WRIT OF ENTRY. See Enrtry, Warr
or.

WRIT OF ERROR. A writ issued out
of a court of ocompetent juriadiotion,
direoted to the judges
in which final judgment has been given,
and commanding them, in some cases,
themselves to examine the record, in others
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‘WRIT OF FOKMEDON

‘WRIT OF ERROil
to send it to another court appellate

jurisdiction, therein named, to be exam-
ined, in order that some alleged error in
the proceedings may be corrected. Steph.
Pl. 138; 2 Saund. 100, n. 1; Bac. Abr.

The first is called a writ of error coram
nobis or vobis,. When an issue in fact has
been decided, there is not, in general, any
appeal except by motion for a new trial;
and althougg a matter of fact should exist
which was not brox:fht into the issue, as,
for example, if the defendant neglected to
plead a release, which he might have
pleaded, this is no error in the proceedings,
though a mistake of the defendant ; Steph.
Pl *118. But there are some facts which
affect the validity and regularity of the
proceeding itself; and to remedy these
errors the party in interest may sue out
the writ of error coram vobis. ¥he death
of one of the parties at the commencement
of the suit, the apgearanoe of an infant in
a personal action by an attorney and not
by rdian, the coverture of either party
at the commencement of the suit, when
her husband is not joined with her, are in-
stances of this kind ; 1 Saund. 101 ; Steph.
PL *119; 1 Browne, Pa. 75. The writ of
error coram vobis is used to correct errors
of fact and not of law ; 37 Ill. App. 311,

The second species is called, generally,
writ of error, and is the more common.
Its object is to review and correct an error
of the law committed in the proceedings,
which is not amendable or cured at com-
mon law or by some of the statutes of
amendment or jeofail. See, generally, 1
Vern. 169; 1 Salk. 322; 2 Saund. 48, 101 ;
8 Bla. Com. 405.

It lies only to remove causes from a court
of record. It is in the nature of a suit or
action when it is to restore the party who
obtains it to the possession of anything
which is withheld from him, not when its
operation is entirely defensive; 8 Story,
Const. §1721. And it isconsidered, gener-
ally. as a new action ; 15 Ala. 9.

f a writ of error can ever be issued nune
gro tunc, after the lapse of the time allowed
y law for bringing suits in error, the
default must be attributable solely to offi-
cial delinquenoy ; 32 Fla. 273.

A party cannot pursue the remedies of
appeal and writ of error simultaneously.

e is not entitled to his writ of error at
least until the appeal is dismissed ; 30 Mo.
App. 503.

A writ of error does not vacate the judg-
ment of the court below ; that continues

in force until reversed ; 100 U. S. 81. See
APPEAL; BILL OF EXCEPTION.
WRIT OF EXECUTION. A writ to

put in force the sentence that the law has
given. See EXECUTION.

WRIT OF EXIGIFACIAS. SeeEx-
IGENT ; EXi1GI Facias; OUTLAWRY.

WRIT OF FORMEDON. This writ
lies where a garty claims the specific re-
covery of lands and tenements as issue in
tail, or as remainder-man or reversioner,

Vor. I1.—179 ¢,

upon the determination of an estate in
tail. Co. Litt. 286b. See FORMEDON,

WRIT OF INQUIRY. See INqQuisI-
TION ; INQUEST.

WRIT OF MAINPRISE. A writ
directed to the sheriff (either generally,
when any man is imprisoned for a bailable
offence and bail has been refused, or speci-
ally, when the offence or cause of commit-
ment is not properly bailable below), com-
manding him to take sureties for the pris-
oner’s appearance, commonly called main-
pernors, and to set him at large. 38 Bla.
Com. 128. See MAINPRISE.

WRIT OF MESNE. InOld English
Law. A writ which was so called by rea-
son of the words used in the writ, namely,
Unde idem A quti mediusestinter Cel pree-
fatum B ; that is, A, who is mesne between
C, the lord amount, and B, the tenant
paravail. . Litt. 100 a.

WRIT OF PRAECIPE. This writis
also called a writ of covenant, and is sued
out by the party to whom lands are to be
conveyed by fine,—the foundation of which
is a sup agreement or covenant that
the one shall convey the land to the other.
2 Bla. Com. 349.

WRIT OF PREVENTION. This
name is given to certain writs which ma
be issued in anticipation of suits whic
may arise. Co. Litt. 100. See Quia TIMET.

WRIT OF PROCESS. See PROCESS;
ACTION.

WRIT OF PROCLAMATION. A
writ which issues at the same time with
the exigi facius, by virtue of stat. 81 Eliz.
c. 8, 8. 1, by which the sheriff is com-
manded to make proclamations in the
statute prescribed.

When it is not directed to the same
sheriff as the writ of exigi facias is, it is
called a foreign writ of proclamation. 4
Reeve, Hist. Eng. Law 261.

WRIT OF PROHIBITION.
PROHIBITION,

WRIT OF QUARE IMPEDIT. See
QUARE IMPEDIT.

WRIT OF RECAPTION. A writ
which lies where, pending an action of re-
plevin, the same distrainer takes, for the
same supposed cause, the cattle or %Ioods
o(fmthe same distrainee. See Fitzh. N. B.
169.

This writ is nearly obsolete, as trespass,
which is found to be a preferable remedy,
lies for the second taking ; and, as the de-
fendant cannot justify, the plaintiff must
necessarily recover damages proportioned
to the injury.

WRIT OF REPLEVIN. See RE-
PLEVIN.

WRIT OF RESTITUTION. A writ
which is issued on the reversal of a judg-
ment commanding the sheriff to restore
to the defendant below the thing levied

See
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upon, if it has not been sold, and, if it has
been sold, the proceeds. See RESTITUTION.

WRIT OF RIGHT. The remedry;.ap-
propriate to the case where a party claims
the specific recovery of corporeal heredita-
ments in fee-simple, founding his title on
the right of progerty. or mere right, aris-
ing either from his own seisin or the seisin
of his ancestor or predecessor. Fitzh. N.
B. 1 (B); 8 Bla. Com. 381.

At common law, a writ of right lies only
against the tenant of the freehold de-
manded ; 8 Cra. 289.

This writ brings into controversy only
the rights of the parties in the suit; and a
defence that a third person has better title
will not avail ; 7 Wheat. 27 ; 8 Pet. 188; 8
Bingh. N. 8. 484; 6 Ad. & E. 108.

WRIT OF SUMMONS.
MONS.

WRIT OF TOLL. In English Law.
The naine of a writ to remove proceedings
on a writ of right patent from the court-
baron into the courty court. 8 Bla. Com.
App. No. 1, §2.

WRIT OF TRIAL. In English Law.
A writ directing an action brought in a
superior court to be tried inan inferior
oourt or before the under-sheriff, under
stat. 3 & 4 Will. IV. c. 42. It is now
superseded by the County Courts Act of
18870, c. 143, s. 8, by which a defendant in
certain cases is enabled to obtain an order
that the action be tried in a county court ;
8 Steph. Com. 516, n.

WRIT OF WASTE. The nameof a
writ to be issued against a tenant who has
ov?rmmitted waste of the premises. See

ASTE.

WRIT PRO RETORNO HABEN-
DO. In Practice. The name of a
writ which recites that the defendant was
summoned to appear to answer the plain-
$iff in a plea whereof he took the cattle of
the said plaintiff (specifying them), and
that the said plaintiff afterwards made de-
fault, wherefore it was then considered
that the said plaintiff and his pledges of
prosecuting should be in mercy, and that
the said defendant should go without day,
and that he should have return of the
cattle aforesaid. It then commands the
sheriff that he should cause to be returned
the cattle aforesaid to the said defendant
without delay, etc. 2 Sell. Pr. 168.

WRITER OF THE TALLIES. In
England. An officer of the exchequer
whose duty it was to write upon the tea(iliee
the letters of tellers' bills. The office has
long been abolished. See TALLY.

WRITERS TO THE SIGNET. In
Socotch Law. Anciently, clerks in the
office of the secretary of state, by whom
writs passing the king's signet were pre-
pared. Their duty now is to prepare the
warrants of all lands flowing from the
orown, and to sign almost all diligencies of

See Sum-

the law a ing the
debtor, or for compelling implement of
decree of superior court. may act as
attorneys or agents before the court of see-
sions and have various privileges. Bell,
Dict. Clerk to Signet.

WRITING. The act of forming by the
hand letters or characters of a particular
kind, on paper or other suitable substanoce,
and artfully putting them together so as
to convey ideas.

The word ** writing,” when not used in
connection with analogous words of more
special meaning, is an extensive term. and
may be construed to denote a letter from
one person to another. But such is not its
ordinary and usual acceptation. Neither
in legislative enactments nor in common
intgroom-ae are the t::(l) terms ° letter”
and ¢ writing” equivalent expressions.
In law the term_ ‘¢ writing " is much more
frequently used to danoa legal instre-
ments, such as deeds, agreements, memo-
randa, bonds, and notes, etc. In the statute
of frauds the word occurs in that sense
in nearly every section. But in its most
frequent and moclt et:lmul:o ske:ne u’;bleh, term
“ writing ” is applied to . pam
and the ?itemry and scientific productions
of authors; 185 U. 8, 258.

It differs from printing, which is the
formation of words on paper or other
substance by means of a stamp.
times by writing is understood pn:lt;‘ns
and sometimes printing and writing mixed.
See 9 Pick. 812. A theatre ticket is the
subject of forger(. * Printing ” is ** writ-
ing” in the legal sense of the term, and
an instrument. the words of which are
printed either wholly or in part, is equally
valid with an instrument written by a
pen; 84 Fed. Rep. 652; 127 U. 8. 467.

Many contracts are required to be in
writing ; all deeds for real estate must be
in writing, for it cannot be conveyed by a
contract not in writing, yet it is the con-
stant practice to e deeds Iy in
printing and partly in writing. ills. ex-
oept nuncupative wills, must be in writ-
ing, and signed by the testator: and nun-
cupative wills must be reduced to writing
by the witnesses within a limited time

ter the testator's death.

Records, bonds, bills of exchange. and
many other en ments must, from their
nature, be e In writing.

The notes of a stenographer. taken when
the witness gives his oral testimany in
court, isa * takingn writinofé:'u required
by a statute ; 82 La. Ann.

As to a writing being in leadsgencil. see,
generally, 45 La. Ann. 651; 133 Pa. 843;
841id. 510; 12 Johns. 102: WILL.

-See ALTERATION ; FORGERY: FRAUDS,
STATUTE OF: LANGUAGE: BALE; Tvee
WRITING ; STENOGRAPHER,

WRITING OBLIGATORY. Abond:
an agreement reduced to writing, by
which the party becomes bound to perform
something, or suffer it to be done.

rson or estale of a
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WRITTEN INS . A| WRONGFULLY. In a wrong man-
ent and a tax duplicate have been | ner ; unjustly ; in a manner contrary to

d
l:l not to be written instruments, within
the meaning of a statute requiring a copy
gg ?; 1117051 with the pleadings; 88 Ind. 48;

WRONG. Aninjury; a tort; a viola-
tion of right.

In its broad sense, it includes every in-
jury to another, independent of the motive
causing the injury ; 86 Kan. 670.

A wrong is an invasion of right to the
damage of the party who suffers it. It
consists in the injury done, and not com-
monly in the purpose or mental or physical
capacity of -the person or agent d%ing it.
It may or may not have been done with
bad lllnotive; the qugstion of mot.ivel is
usually a question of aggravation only;
143 N. Y. 427 g v

In its most usual sense, wrong signifies
an injury committed to the person or prop-
erty of another, or to his relative rights
unconnected with contract; and these
wrongs are committed with or without
force. But in a more extended significa-
tion, wrong includes the violation of a
contract ; a failure by a man to perform
his undertaking or promise is a wrong or
injurgoto him to whom it was made; 8
Bla. Com. 158.

A public wrong is an act which is injuri-
ous to the public generally, commonly
known by the name of crime, misdemean-
or, or offence; and it is punishable in
various ways, such as indictments, sum-
mary dings, and, upon conviction,
by death, imprisonment, fine, etc.

Private wrongs, which are injuries to

the moral law, or to justice. Webster,
cited 91 Ind. 536. ’

WRONGFULLY INTENDING.
In Pleading. Words used in a declara-
tion when in an_action for an injury the
motive of the defendant in committing it
can be proved ; for then his malicious in-
tent ought to be averred. This is suffi-
ciently done if it be substantially alleged, in

Bouvier, Inst. n. 2875.

WYOMING. One of the states of the
United States.

‘Wyoming became one of the states of the Union
by virtue of the act of congress of July 10, 1890,
By act of congress, approved July 25, 1868, the
terri of Wyoming was oconstituted. See Mox-
TANA ; NEw MExIcO.

THE LEcisLATIVE PowER is vested in a senate and
house of representatives.

The Senale consists of bers elected for four
years. At least one is selected from each county.

The House of Representatives consists of members
elected for two years. Their number shall never be
greater than three times nor less than twice the
number of senators.

Tue Exzcorive PoweR is vested in a governor
elected for a term of four years. He has the
gower to remit fines, to t reprieves and par-

ons after conviction for all offences except treason
in cases of impeachmeat. Du the absence or
disablility of the governor the sec! ryof state acts
&8 governor.

TrE JopiclaL Powkr is vested in the senate as
a ocourt of impeachment, in a supreme court,
district oourts, courts of arbitration, and other
inferior courts established by legislature. The
Supreme Court consists of three judges elected by
the ple for a term of eight years. It has
appellate jurisdiction in both civil and criminal
causes and original jurisdiction in quo warranto and

mus as to state officers, and in as co y
and has power to issue writs of mandamus, review,
prohibition, Aabeas certiorari, and other

n

individuals, unaffecting the public; these | writs

are redressed by actions for damages, etc.
See REMEDIES ; TORT.

WRONG-DOER. One who commits
an injury; a tort-feasor. See Dane, Abr.

corpus,
ooeunrgozo the exercise of its jurisdiction.

The District rts have original ju iction of all
cases both at law and in equit{:nd in all criminal
cases, and of all matters of probate and insolvency.
It has appellate jurisdiction from justices, and
other inferior courts. e{ have power to issue
writs of mandamus, etc., in their respective dis-
tricts. Thestate is divided into four districts.

Y.

YACHT. A light sea-going vessel for
the pu&se of pleasure, racing,-and the
like. VESSEL. A steam pleasure
yacht is an ‘‘ ocean going vessel” and not
a coasting vessel ; 160 U. 8. 674.

By the act of January 25, 1897, forei%x-
built yachts thereafter purchased by
American citizens are subject to to
duties ; 166 U, S. 110. See 142 U. 8. 4;%;
[1 A.C, 59; VesseL; SHIP; NAVIGA-
TION RULES.

YARD. A measure of length, contain-
ing three feet, or thirty-six inches.

A piece of land inclosed for the use and
accommodation of the inhabitants of a
house. In England it is nearly synony-

mous with backside. 1 Chitty, Pr. 176; 1

Term 701.

YARDLAND. InOld lish Law.
A quantity of land containing twenty
acres. Co. Litt. 69 a.

YEAR. The period in which the revolu-
tion of the earth round the sun, and the
accompanying changes in the order of
nature, are completed.

The civil year differs from the astronom-
ical, the latter being composed of three
hundred and sixty-five days, five hours,
forty-eight seconds and a fraction, while
the former consists sometimes of three
hundred and sixty-five days, and at others,

neral terms, as wrongfully intending. .
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in leap-years, of three hundred and sixty-
six days.

The year is divided into half-year, which
consists, according to Co. Litt. 135 b, of
one hundred and eighty-two dags; and
quarter of a year, which oonsists of ninety-
one days. Id.; éRolle. Abr. 521, 1. 40. It
is further divided into twelve months.

The civil year commences immediately
after twelve o’clock at night of the thirty-
* first day of December, that is, the first
moment of the first day of January, and
ends at midnight of the thirty-first day of
December twelve months thereafter.
Com. Dig. Annus; 2 Chitty, Bla. Com. 140.
Before the alteration of the calendar from
old to new style in England (see BissEx-
TILE) and the colonies of that country in
America, the year in chronological reckon-
ing was supposed to commence with the
first day of January, although the legal

ear did not commence until March 25, the
intermediate time being doubly indicated ;
thus Feb 15, 1724, and so on. This
mode of reckoning was altered by the
statute 34 Geo. IL o. 28, which gave rise
to an act of assembly of Pennsylvania,
passed March 11, 1752, 1 Smith, Laws, 217,
conforming thereto, and also to the repeal
of the act of 1710.

In New York it is enacted that when-
ever the term ‘‘year” or ‘‘years” is or
shall be used in any statute, deed, verbal
or written contract, or any public or

rivate instrument whatever, the tiear

tended shall be taken to consist of three
hundred and sixty-five days; half a year,
of a hundred and eighty-two days; and
a (Auarter of a year, of ninety-two days;
and the day of a leap year, and the day
immediately preceding, if they shall occur
in any period so to be computed, shall be
reckoned together as one day. Rev. Stat.
vol. 2; c. 19, t. 1, § 8. The meaning of the
term ‘‘year,” as used in a contract, is to
be determined from the oonnection in
which it is used and the subject-matter of
the contract ; 77 Cal. 286 ; 73 Ind. 54. See
AGE ; ALLOWANCE ; TIME ; REGNAL YEARS;
OLD STYLE.

The omission of the word ‘‘ year” in an
indictment is not important, provided the
proper numerals are written after the
month and day of the month ; 22 Minn. 67.
An indictment which states the year of
the commission of the offence in figures
only, without prefixing ‘‘ A, D.,” is insuf-
ficient ; 5 Gray 91 ; but it has been held
otherwise in Maine under a statute; 47
Me. 388. See YEAR OF OUR LORD.

YEAR AND DAY A period of time
much recognized in law,

It is not in all cases limited to a precise
calendar year. In Scotland,in computing
the term, the year and day is to be reckon-
ed, not by the number of days which go to
make up a year, but by the return of the
day of the next year that bears the same
denomination ; 1 Bell, Com. 731. See Bac.
Abr. Descent (I183). In the law of all the
Gotl;isc nations, it meant a year and six
weeks.

It is a frequently occurring ; for
example, in case of an estray, if owner
challenged it not within a year and a day.
it belonged to the lord ; 5 Co. 108. So of
a wreck; Co. 2d Inst. 168. This time is
given to prosecute appeals and for actions
in a wnit of right, and, after entry or
claim, to avoid a fine; Plowd. 357 a. And
if & person wounded die in that time, it is
murder ; Co. 8d Inst. 58; 8 Co. 107. So,
when a judgment is reversed, a . Dot-
withstanding the lapse of time menti
in the statute of limitations pending that
action, may commence a fresh action
within a year and a day of such reversal;
8 Chitty, Pr. 107. Again, after a year and
a day have elapsed from the day of nignil:ﬁ
a judgment no execution can be issued ti
the judgment be revived by scire facias;
Bac. Abr. Execution (H).

Protection lasted a year und a day ; and
if a villein remain from his master a year
and a day in an ancient demesne, he is
free ; Cunningham, Dict. If a person is
afraid to enter on his land, he may make
claim as near as possible,—which is in force
fora year and a day ; $ Bla. Com. 175. In
case of prize, if no claim is made within
a year and a day, the condemnation is to
captors as of course ; 2 Gall. 388. 8o, in
case of goods saved, the court retains
them till claim, if made within a yvear and
a duy, but not after that time ; 8 Pet. 4.

Coke gives various rules as to the propo-
sition that the common law has often
limited year and day as a convenient time.
See Co. Litt. 254 b; 5 Rep. 218.

See Possession for Year and Day, by F.
‘W. Maitland, in 5 L. Q. Rev. 233, contain-
ing much lesrnigg.

he same period occursin the Civil Law,
in the Book of Feuds, the Laws of the
Lombards, etc.

YEAR-BOOKS. Books of reports of
cases in a regular series (the first one being
written in 1292 ; 1 Poll. & Maitl. 193), from
the reign of the lish King Edward I1.,
1292, inclusive, to the time of Henry V1II.,
which were taken by the protha:zm or
chief scribes of the courts, at the expense
of the crown, and published annually—
whence their name Year-Books. ey
consist of eleven parts, namely :—Part 1.
Maynard's Reports temp. Edw. II.: also
divers Memoranda of the Exchequer ftrmp.
Edward I. Part 2. Reportsin the first ten
years of Edw, III. Part 8. Reports from
17 to 39 Edward ITI. Part 4. Re from
40 to 50 Edward ITII. Part 5. r Assis-
sarum ; or, Pleas of the Crown femp. Edw.
ITI. Part 6. Re temp. Hen. IV. &
Hen. V. Parts 7and 8. ; or, Re
ports of Hen. V1. during his reign, in ?
;ols. loPaI:t) 8. QAumnls of l&lwu'd IV,

art 10. Long into: or, Reports in J
Edward IV. Part 11. Cases in the rei
of Edward V., Richard III., Henry VIL.
and Henry VIII. A reference to xem by
a learned judge as mere *‘ lumber
of obsolete feudal law,” indicates their
gr:ctical value in modern times. Wallace,

porters ; 3 Wall. Jr. 809. See RzporTs
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YEAS AND NAYS

Their usefulness is now,’ever, con-
sidered rather greater than that. Pro-
fessor Wambaugh (Study of Cases § 98)
says they ‘‘are the work of skilled law-
yers ; and the reports of cases, when com-
plete, present an adequate view of the
pleadings.” They were Court Rolls, in-
tended for the preservation of the results in
order to fix thoe rights of the parties, but
not adapted for use as precedents. Id.
See 1 Dougl. v; 1 Co. I.

YEAR, DAY, AND WASTE (Lat.
annus, dies, et vastum) is a {mrt of king’s
prerogative, whereby he takes the profits
of the lands and tenements of those at-
tainted of gtty treason or felony, for a
year and a , but, in the end, may waste
the tenements, destroy the houses, root u;
the woods, gardens, and pasture, an
plough up the meadows (except the lord
of the fee agree with him for redemption
of such waste); after which the lands are
to be restored to the lord of the fee.
Staundford, Prerog. c. 18, fol. 44. By
Ma%na Charta, it would appear that the

rofits for a year and a day were given in
ieu of the waste. 9 Hen. III. c. 22. But
H)Ellldw. II. declares the king's right to

th.

YEAR OF OUR LORD. In England
the time of an offence may be alleged as
that of the sovereign’s reign, or as that of
the yearof our Lord. The former is the
usual mode. Hence there ‘ year” alone
might not indicate the time intended, but
as we have no other era, therefore, any
particular year must mean that year in
our era. 14 Gray 88. The abbreviation
A.D. may be omitted ; and the word year
is not fatal; 47 Me. 893 ; 22 Mo. 71 ; conira,
5 Gray 92. See REGNAL YEARS.

YEARS, ESTATE FOR. See ESTATE
FOR YEARS.

YEAS AND NAYS, The list of mem-
bers of a legislative body voting in the af-
firmative and negative of a proposition. -

The oconstitution of the United States,
art. 1, 8. 5, directs that ‘‘the yeas and
nays of the members of either house, on
any question, shall, at the desire of one-
fifth of those present, be entered on the
journal.” See 2 Story, Const. 301.

Constitutional provisions in some states
require the yeas and nays to be entered on
the journal on the fina %iassage of eve
bill. See 68 Ill. 160; 22 Mich. 104; 54 N.
Y. 278. These directions are clearly im-
perative ; Cooley, Const. Lim. 171.

The power of calling the yeas and nays
is given by all the constitutions of the
several states; and it is not, in general,
restricted to the request of one-fifth of the
members present. but may be demanded
by a less number ; and, in some, one mem-

l ber alone has the right to require the call
of the yeas and nays.

YEOMAN. Inthe United States this
word does not appear to have any ve
exact meaning. ft isusually put as an ad-
dition to the names of parties in declara-
tions and indictments. In England it
signifies a free man who has land of the
value of forty shillingsa year. Co. 2d Inst.
668 ; 2 Dall. 82. The local volunteer mili-
tia raised by individuals with the appro-
bation of the queen are also called yeomen.
The term yeomanry is applied to the small
freeholders and farmers in general. Hal-
lam, Cons. Hist. c. 1.

YIELDING AND PAYING. These
words, when used in a lease, constitute a
covenant on the purt of the lessee to pay
the rent ; Platt, Cov.50; 8 Pa. 464 ; 2 Lev,
206; 8 Term 402; 1 B. & C. 416; 2 Dowl.
& R. 870; but whether it be an express
covepant or not seems not to be :ettled ;
23 Lev. 206 ; T. Jones 102 ; 8 Term 402.

In Pennsylvania, it has been decided to
be a covenant running with the land ; 3
Pa. 464. See 1 Saund. 288, n.1; 9 Vt. 191,

YORK-ANTWERP RULES. Cer-
tain rules relating to uniform bills of lad-
ing formulated by the Association for the
Reform and ification of the Laws of
Nations, now the International Law As-
sociation.

YORK, CUSTOM OF, is recognized
by 22 & 238 Car. 11. c. 10, and 1 Jac. II. c.
17. By this custom, the effects of an in-
testate are divided according to the an-
ciently universal rule of pars rationabilis.
4 Burn, Eccl. Law 842,

YORK, STATUTE OF. The name
of an English statute, passed at York, 12
Edw. II. 1818. It contains many wise
provisions and explanations of former stat-
utes. Barrington, Stat. 174. There were
other statutes made at York in the reign
of Edward IIL, but they do not bear this
name.

YOUNG ANIMALS. Itisa rulethat
the young of domestic or tame animals be-
long to the owner of the dam or mother,
aoccording to the maxim, Partus sequitur
ventrem. Dig. 6.1.5.2; Inst. 2.1. 9. See
‘WHELP.

YOUNGER CHILDREN. When
used with reference to settlements of land
in England, this phrase signifies all such
children as are not entitled to the rights of
an eldest son, including daughters who
are older than the eldest son. Moz. & W.

YOUTH. This word may include chil-
dggn and youth of both sexes. 2 Cusl.. 519,
528.
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ZAMINDAR, or ZEMINDAR. A
landholder in India, who is the responsi-
ble collector of revenues on behalf of the
government. Wilson’s Gloss.

ZINC ORE. A mineral body, con-
taining so much of the metal of zinc as to
be worth smelting. 55 N. J. L. 850.

ZOLL-VEREIN. A union of German
states for uniformity of customs, estab-

‘)LL-VEREIN

Z.

lished in 1819. It continued until the uni-
fication of the German Empire, inclading
Prussia, Saxony, Bavaria, Wurtemberg,
Baden, Hesse-Cassel. Brunswick, and
Mecklenberg-Strelitz, and all intermediate
principalities. It has now been super-
seded by the German Empire: and the
Federal Council of the empire has taken
the place of that of the Zoll-verein.
Whart. Lex. See Miller, Const. 439.

Note.—For a brief abstract of the Bankrupt Act of 1898, see UNITED STATES COURTS.

THE END.
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