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1_ WHARFAGE 

it is no material detriment to naTigation ; 
90 Piok. 186; 10 R. I. 477. In Connecticut, 
and probably in other states, by the law of 
the state founded upon immemorial uaage, 
the proprietor of the ub!:: baa tbe right 
to wharf out to the 0 el,-subjeot to 
the rights of tbe publio; I Conn. 88; 26 id. 
846; 16 Pet. 861; 1 Dutcb. 526; 6 Ind. 
128; 62 Conn. 182; 28 Minn. 18: 55 Fed. 
Rep. SM. In Pennsyl't'&nia, the riparian 
proprietor is held to be the owner of the aoil 
between high and low water mark, and to 
be entitled to erect wharTee thereon ; 1 
Whart. 181; 2 id. IS89 j but not without 
expreaa authority from the state; 81 Pa. 
t1. In the same state it baa been held that 
wharves are not the priTate property of 
him who ereota them, and pel'8Ons wbo go 
upon and fasten veaaels to them are not 
trespa888n; 89 Leg. Int. 82 j and that in 
an action for the use and occupation of a 
wharf, a oontract expl'8llll or implied must 
be proved ; 28 Am. L. ae.t. 145.. 

The owner of a wharf 1& liable for dam­
ages caused to a v88881 by concealed ob­
structions whioh he baTe asoer­
tained by reasonable diligence ; 87 Fed. 
Rep. 160; see 36 id. 927; and suoh claims 
are within the jurisdiction of admiralty; 
and a libel in pereonam will lie; 45 Fed. 
Rep. 588. The wbarfinger W88 alao held 
liable for damages to v8888ls oaused by the 
insuftloienoy of tbe wharf; 7t Fed. Rep. 118. 

Owners of land abutting on a lake, tbe 
title to wbloh is in the state, have the right 
to buUd wharvee in aid of navigation, but 
not obetruoting it, far enough to reach 
water navigable for 800h boats .. are in 
U88 ; 40 L. R. A. (Wis.) 885. See an ex­
tended note to this oaae on the right of the 
riparian owner to erect wharves, where 
the Engliah and American 0&888 are col­
lected and olaeaifled. 

generally, 2 268; 8 How. 219 j 
1 Gll & J. 941 j 11 id. 851 ; 8 Term 608 j 
BlPABIAB PBoPRlETORS j W ATBB-COURSB ; 
1tIVDs. 

WlIABli'AGB. The money paid for 
landing goods upon, or loading tbem from, 
a wharf. Dane, Abr. Index; 4 Cal. 41. 

Wharfingen in London are not entitled 
to wharfage for goods unloaded into 
lighters out of barges fastened to their 
wharves; 8 Burr. 1409; 1 W. Bla. 248. 
And 888 Ii Sandi. 48. It baa been held that, 
owing to the interest which the publio 
have in the matter, rates of wharfage may 
be regulated by statute j 11 Ala. N. 8. 586. 
And see Ii Hill 71 j 2 Rioh. 870 j 8 B. &; C. 
42; 2 Mann. &; R. 107. 

Claims for wharfage are cogniable in 
admiralty, and, if the v6888l ia a fOMigo 
one or from anotber state, the claim olthe 
wharfinger is a maritime lien agalnlt the 
v88IM.'1, whioh may be enforced by a pro­
ceeding in rem, or by a libel in peraonam 
against the owner of 800h Teuel; 95 U. R. 
18: 51 Fed. Rep. 6011. A lltate statute con­
ferring a remedy for auoh claims by pro­
oeedings in rem ill Toid; 48N. Y. liM. But 
.. to domestio v_la, the lien of the 

wharflngeriaonlyeuforceable .. 
laID lien; 1 Newb. M8; I PbiIa. 8M. See 
60 Fed. Rep. 786. In the abeence 
acree!Dent Detween the JJ&rtiee, reuo 

will be allowea; 95 U. S. 18. A 
leue gIving the leeaee .. the 1IOll' aDd ex­
clusive right to use the publio wharf for 
his ferry boat," does not authorize the c0l­
lection of ton for wharfage; 1 Newb. MI. 
A municipal corporation cannot exaod a 
charge upon ve8ll81s for entering or leaYing 
a port or remaining tben-in and the 
wbarves or landings, for the ""'" 
enue of lIuch corporation: 20 Wall. m; 
8G U. S. 80; but it may collect from parties 
U8iDg ita wharvee, 80ch reuonable fee &8 
will fairly remunerate it for the DIll' of ita 
propertr j 100 U. 8.428 ; ,d. 4110 j 8G id. 80 j 
40 Fed. Rep. IJ99. That Buch feee are reg­
ulated by the tonnage of tbe will 
not constitute them a tonDage' tax UDder 
the constitution, art. 1, jlIlragrapb 8. § 10 ; 
90 Gratt. 419. See 9 Fed. Rep. IN ; 2$ Alb. 
L. J. 2M. A IIhip compelled by IItreM of 
weather to mcor to a wDart for 
not liable to a ohargt' for wharfap, w 
the wharf ill a private one, and no fixed 
rate of charge is in use; 49 Fed. Rep. 1'i8. 
V8111181a wbich have made UII8 of a wharf, 
wbetherUDder exprt!88 or implied contract, 
are not entitled to refulle payml'nt of 
wharfage on the ground that the wharf­
inger ia not the legal owner of the prop­
erty; 51 Fed. Rep. 628. 

WH.A.BI'DfGBB. One who owna or 
keepe a wharf for the purpoee of receiving 
and shipping merchandi.e to or from .' for 
hire. 

A wharflnger_ stands in the aituatioa of 
an ordinary bailH for hire, and tbel'l'fore, 
like a warehouseman, he ia responsible for 
ordinary neglect, and ia required to tab 
ordinary care of the KOOda intrusted to him 
&8 IlUCh; 9 Barb. 818 j 4 Ind. 8118; 10 VL 
56; 4 Term Gal. '!'be wbarflnger is not 
an iDIIurer of the aafety of bill dock, but he 
must uae reasonable care to keep it in are 
condition, for veeaels which be inritea to 
enter it; 197 Maaa. _; 7 Blatch. 2110; 15 
Wall. M9; PolL Torts 488; [1811] A. C. 
11. He ill not, like an innkeeper or car­
rier, to be considered an insurer unl_ be 

thl' character of carrier to tba& 
of wharflnger; Ii Burr. 28B3; 11 JobllL 
289; 7 Cow. m; 5 Ko.17. The r.poa­
sibility of a wharfinger begins when be 
ACquires and ends when he 08U8lI to have 
the ouatody of the goods in that CAl*'it,.. 

When he begina and 08U8lI to have __ h 
custody depends, pnerallf' UpeD tIt. 
Ullage& of trade and of the buaineeL Whea 
goodII are delivered at a wharf, and &be 

baa or by 
implicatIon, to take the oastody Of &Mm. 
his responsibility commenoea: fiat a mere 
delivery at the wharf. wi&hoat lQOhaMNlL 
dOl'll not make him liablt': 8 Camp. 4lf : • 

757; 10 Vt. 58; 14 II. a: w. 18. 
When goode are in the wharflnger'lI .... 
...ton to be sent on board of a ...-1 for a 
'f01&P, &l8OOIl &I be dell ... the ..... 
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WHARFINGER 

lion aad tbe care of them to the proper 
oJBoers of the Teeael, althougb they are not 
actually remoTed, he is, 6y the 1lII&g8I 
of trade, deemed exonerated from any 
further responsibility; 1 M. & W. 174; 1 
Gale 4aO; 98 JrIasa. 220. The wharfinger 
doee not, however, discharge his duty DY 
delivering them to one of the crew, but 
should deliver them to the captain of the 
Teasel, or BOrne other pElraon in authority 
on board of it; 1 C. & P. 888. And eee 2 
C. cI: M. 581 ; 7 Scott 878; 4 Q. B. Int. 

A wharfinger baa a general lien upon all 
KOOda in bis jloIIJeeBion for the balance of m. aocount; 4 B. cI: Ald. 150; 12 Ad. & E. 
.. ; 7 B. cI: C. 212; 95 U. S. 88; and in re­
pect to tbe right of lien there is no dis­
.tinction between the wbarftnpr and the 
wal'6hoWl8lD&D; 28 Am. L II. Eq. 485, 
418. A wharftnger hal equally a lien on a 
Teasel for wharfage; Ware 8M; Gilp. 101. 
See WBABUGB. 

WIIBlIL. The punishment of the 
wheel W88 formerly to put a criminal on 
a wheel. and then to break his bonN until 
he expired. This barbaro08 punillhment 
wu never 1l8ed in the United States; and 
it baa been abolished in eTery oinlized 
country. 

WlDILPB. The young of certain ani· 
mals of a base naton or lerm ftotun2. 

It is a rule that when no larcenl can be 
committed of any oreatW'e8 0 a base 
nature which are Jerm taatUn2, though 
tame and reclaimed, it cannot be com· 
mltted of the young of 8110h oreatures in 
the nellt, kennel, or den; Co. 3d Inat. 101; 
1 RU8IJ. Cr. 158. 

The owner of the land is, however, con­
sidered to have a qualifled property in 
noh animals, ratione impotentd; 2 Bla. 
Com. 394. 

WBBB. At whioh time. At that 
time. 90 Mo. 848. 

In will" standing by itself unqualified 
and unexplaUned, this is a word of condi­
tion denoting the time at which the gift is 
to commence; 8 Ves. Jr. 243; 10 Co. 00; 
18 C. B. 59. 

The context of a will may show that the 
word is to be applied to the po8II8II8ion 
onl1, not to the veflting of a legacy; but 
to J1l8tify this construction there m1l8t be 
circumstances, or other eX})reasions in the 
will, showing such to have been the testa­
tor's intent; 7 Veil. 4.2J ; 8 Bro. C. C. 471. 
See 2 Jar. Wills 417. See DBVlBB; Tum. 

WHEN AND WHBBli:. Technical 
words in 'pleading, formerly necessary in 
making full defence to certain actions. 
See 1 Chit. Pl. *446; DBl'BNCB. 

WlIBliBV.ER. Though often 1l8ed 88 
.equivalent to .. 88 BOOn as," is also often 
,wied where the time intended by it is, and 
will be, until its arrival, or for BOme un­
certain period at least, indeterminate. 14 
R. I. 188. 

W H@REAS. This word implies a Ie­
oital, and, in general, cannot be 1l88d in 

the direot and positive averment of a fact 
in a declaration or plea. Those facta 
whioh are directly denied by the terms of 
the general issue, or w hioh may, by the 
established usage of pleading, be specially 
travened, must be averred in positive aDd 
direct terms; but facts, however material, 
which are not directly denied by the terms 
of the general !Mue, though liable to be 
contested under it, and whioh. aocordillg 
to the usage of pleading, cannot be specially 
travened, may be alleged in the declaration 
by . way of recital, under a whereas; 2 
Chitty, Pl. UU, 178, 191. 

WBBBJIUPOB. Sequence; suooea­
sion; order of action; refation. A thinJ 
done with reference to BOmething preVI­
ously done. It is interchangeable with 
the worda upon whioh, and after which. 1 
Wyo. 419. 

WHlPPIlfG. The infliction of stri~ 
This mode of punishment, which is still 

praotiaed in several dates, baa yielded in 
most of the statell to the penitentiary 
8ystem. It is still 1l8ed in Maryland for 
wife-beating, and in Delaware for all fel­
onies (but not for women). 

Whipping baa been held to be punish­
ment worse than death; 7 Tex. 89: but 
see 2 Rioh. 418. It is not a "oruel or un-
1l8ual punishment"; 59 Md. 264. 

The punishment of whipping, BO far &8 
the same was provided by the Jaws of the 
United Statell, was abolished by the act 
of congress of February 28, 1889, II. 5. See 
CoBBBC'l'lON; SUllEN. 

This punishment baa nevt"r been alto­
gether abolished in EnlSland. At common 
law it was inflicted on mferior peraonR f9r 
petty larceny, etc. ; but by the usage of 
the star ohamber, never on a gentleman. 
By 1 Geo. IV. 0.57, it was abolished &8 to 
women. By 5 cI: 8 Viet. striking or flring 
at the queen is punishable with whipping 
thrice or fewer timell. The Criminal Law 
ConBOlidation Acts of 1881 authorize the 
whipping of males below 18 who have 
been connoted of sending letters threaten­
ing to kill ; placing explOBives near a honse, 
ship, etc. ; defl~ a girl under 18 years of 
age; robbing With violence (not over 
twent,-flve stripes); but it m1l8t be done 
in private and only once, and the court 
must specify the number of strokell and 
the instrument. By 25 Vict. o. 18, for boys 
under 14, the number of stripes ahall not 
exceed twelve with a birch rod. For the 
01lences of robbery accompanied with 
personal violence, and of attempting by 
any means to strangle or to render InBen­
Bible anyone with intent to enable himself 
or others to commit an indictable 01lence, 
in addition to impriaonment, the 24 & JIi ' 
Viet. c. 100, and 26 & 27 Viet. c. 98. direct 
that the 01lendt"r, if a man, be once, twice, 
or thrice privately whipped. See Whart. 
Lex. 

It is forbidden by the constitution of 
South Carolina and Georgia, except that 
in Georgia connota can be BO ;J?unished. 
It is in nse in BOme penal institutions &8 a 
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1_ 

Wl IWJ 

-'\lUI cU--'plin Th 1atte BUb' t 
1 of 8Y' sIMi ex. ined a -
mission in connection with the Elmira Re­
f '""D&t~-. 

.m.. .0.... s.... LIQUOR LAws. 
'U[BTI1']jJ BO'Nl.'fDT. In Soo h 

OQ usb er an otio W e 
there is no upset price, and the auction is 
not statM to be without --.en the is 

aut 'ty sa g t: e oYII t 
()f suoh person 18 i eg&L Burton, Law of 
Sootl. 869. 

n1 __ B -..mt]f. u-__ in e 
naturalization laws, a ~rson of the Cau-
r--'an:---e. Saw 1M. t d no'-

de a ong UUl; • i nol a r-
son nearer 'White than black or red; 11 
Oh' 0 871S In the 1 ~alati of e s e 

od refe ed to . pe _ w out -
mixture of colored blood, whatever the 
actual oomplexion i'tht be; 89 Ark. 192. 

w !j te .co ed U8& n 
the statutes providing for the maintenance 
of schcols are held to be 1.-d in the ordi-

y &< pta n; hio 407 

WHl'l'B RENTS. InEnglish Law. 
ts. . in ver nd ed e n t, 

. 'edd...UI ,to 18tingulBh em rom 
other rents which were not.J>&id in money. 

2d t. 1 Be< LB IRIU 

\VB.O.Llll B..:.oOD. BelD§: related b,Y 
both the father and mother s side; th18 
, aae ll88 co I'8d not to 'I 
~. whioh 18 relation only on one side. 
See BLOOD. 

_VR...:.BI T,'I. To L.- by hoL.-!e 
ls . tc? ~ll by large paroe1s. generally in 

pw acl 118, "1 n y re il. 
ft'RO.L.BSALE PBIuJ/l. The price 

fixed on merchandise by one who buys in 
ge q ntit of pr cer m u-

facturer, and who sell8 the same to Job­
bers or to retail dealers therein. 88 la. 169. 

JVD_ W. n u marn WO---D 'W ose 
husband is dead. 

n Ie wr' ngs 'do is a addi n 
en w an 0 is . DDL __ ied d 

whose husband ls dead. A widow who haa 
--rrie "\g&'- oan-- be wi Q. 

D. oma SUI ving ma to 
whom she has been married, but with re­

d to ho she y..-", ob lned dec'--", 
of llit f m iag. sno wi ; 

52 L. J. eh. 289. The addition of spinster 
is iven to a woman who ever -as r-

. ve ,W 26 8e4 DD N. 
As to the rights of a widow, see DoWER; 
QUAUIi'I'UfR-

'lTD.... _IW BlL .• JS:. The _re 0 er 
husband's estate whioh a. widow is allowed 
L--idea L v j . tUI'I W 

RWvW'S CB" dlBJIi.d. In London, 
the apoarel of a widow and the furniture 

her am Ie by h d~ led us­
nd, is 80 caned, and the widow fa eo­

titl~} to it. 2 Bla. Com. rns . 

'1VIJ-wr-'.. IIIal h wif fa 
_..Id. wioo .... L & rig to pin .. 

to lrla wife's ae~ 8ItMe, and, _ her 
_ ... -uin'_· .... tor to o.-"·ct bte d to' r, 

neral ,at; DJP law or WJI _J. 

WIDOWHOOD. The state of a Dlaa 
ose te is ad, of WOJ 1 W 18 

usba1J is d.....l. gelle...l, Ulere Is DO 
law to regulate the time during which & 

n m t re in ido , or WO D 
ido • bef th y m&1'J a IIbvuDd luue. 

The term widowhood is mostly applied to 
sta or diti of do 

WD'B. .A woman united to a man by 
--rriB- S~ HA--"]U) W JU.-

R1EJI'S ~U.l'l,'Y. The equitable 
right of a wife to have settlt'd upon he 

he hile n a ita pro Don 1$ 
of her -'&te when(l>ver the husuaDd can­
not obtain it without the aid of a court 01. 

ity She IlaI & D 60S. 
~y ma.. • .ap Ie usb&D lIOquaqa 

an interest in the property of hls wile, in 
sid tio f tI obb ion hic be 
tr by e m-..iag\, f n-.oltai-4 

her and their children. The common law 
~orc thi uty thUB olun rily _ 

_Jled f hi 'f oti, and. ere , 
allows hun to ahen the pro~rty to which 

is t en eel' fIICJ ti, all 01. 
bai rupto or: >Iv cy I'. JIIld .• _ 

in his B88ignee for the benefit of hie end-
'tors, d th -rife ul Ie .mr' ~ 

dl'l en Iy (.itu IlOl that .. II-
ing her fortune may have been great. To 
remeel this '1. --t;a f equi iIl-,.. 

n es, g e a on to 18 e, 
'Whioh 18 called the wife'lI~uity. 

The nnncinle u n which ~ of 
uity t ill aat wh _ Ie of 

equity must do equity; and that will he 
Withheld until an adequate aettJ.."'lllellt ,.. 

~nI lei .W 5, & 5)1 ~ 
C. lOG. 

Where the propert,Y fa equiw.bIe &ad _ 
lOY ble law Cl&l It ow. Ml 

WIthout mal.iag a I18tt:iemt'nt upon a wile 
and children, if one be rt>quired by her; I 

WI 6S9 and ere OUj &.be I ~ 
• ~y egal n its na'ure, It be .. :udN'S'rom 

collateral circumstances the SUbj.·d of & 
't in uit he fe's ht a _ e-
at a h; Ky. C... t- I 

Madd. 149; 18 Me. lU; \I Watt. SIO; I 
hns • ; 2 nd. . • 
The fe's uity a lem is L...J. 

ing not only upon the h\lllband, but apoa 
ass' ee de ba ru or i I&-

nt s ; 88. ; 6 hll8. . • 4 
Mete. 486; 4 Gill & J. 288; ~ T. B. Mour. 

; Ala . B. ; Ga. •• II 
en ere hus nd I gtM he, .. 

equitable ri2ht for & valuable 00IMddt0ra­
ti n, Ul aa.;l ee -'\II dr-i }j;-L."?; 

V 811. • ' len pro rh- the .. 
band ill _tied upon his wife and chiIdreD. 
the aettlem.eat will be val'd ag:-: lit '-.-

ent!ldi if he Ie 0 he Ie-
ment belDg made he wu not in<l .. bttod; 8 
~ lie' 4'" 448' 21 ~ H.U· 18 

Ized 



WIFE'S EQUITY 
1_ 

WILL 

KilL 717; 13 CoDa. 1M; but if he w .. 
then indebted it will be void .. to the 
creditors uiatiDg at the ume of the _tie­
meat; 8 Jobaa. Ch. 481; 5 lid. IS ; 18 B. 
)loar. "'; 8 Wheat. _; un'" ia ouee 
where the huabuad received a fair ooa­
aideration in value for the thing .ttied, 
10 .. to rerl the r:reeumption of fraud; 10 
Vee. 189; Ind. 21; 18 A1&. M.8. 48t; 7 
Piok._. 

As to the amount of the righY of the 
wife, the general rule ia that one-half of 
the wife's property shall be .Wed upon 
her; I Atk. 428; 8 Vea. Ch. lee. But it is 
ia thediaontion of the ooun to give her 
an adequate .ttiement for heflelf and 
ohildren; 5 Johns. Ch. 4M; 8 id. 13; 
8 Cow. 681; 1 Des. Eq. 888; I Bland, Ch. 
Ma;1 Cox N.J. !tIl; 5B.1Ionr.81;8Ga. 
lea; 8B. &B. M11. ' 

Whenever the wife iD8iata upon her 
equity, the right will be extended to her 
oIilldren; but the right is strictly peI'IIOnal 
to the wife, and her ohildren oannot insist 
upon it after her death; I Ed. CII. 887; 1 
J. &: W. 472; 1 Madd. 487; 11 Bligh M. 8. 
104; I Johns. Ch. J08 ; 8 Cow. IN; lOA1&. 
•• 8.401. 

The wife's equity wiD be barred by an 
adequate settlement having been made 
upon her; 2 Vea. Ch. 875; by living in 
adultery apart from her huaband; 4 Vea. 
Ch. 148; but a female ward of oourt, mar­
ried without ita oonaent, wiD not be barred 
although abe should be living in adultery ; 
1 Vea. & B. Ch. 802. 

Bee White & T. L. C. Eq. 
WILD AlUM'AX.8. Animals in a 

state of nature; animals Jera natural. Bee 
WHELP; AlmLu.s; FERAl: N ATUB&. 

WILl!'ULL Y. Intentionally. 
In oharging certain offenOeB, it is re­

quired that they should be stated to be 
wilfully done. Arohb. Cr. PI. 51, 18; 
Leach 558. In an indictment ohardng a 
wilful killing, it means intentionalry and 
not by accident; 118 Mo. 118. 

It is distinguished from maliciouaiy in 
Dot implying an evil mind; L. R. 2 Cr. Cu. 
Bes. 181. 

It impliea that the act is done tnowin~ly 
and. of stubborn purpose,. but not WIth 
malice; W7 N. C. 485; and In penal stat­
utes, it means with evil intent, or with 
legal malice; 98 Cal. 288; or with a bad 
P11rJlOII8; 20 Mass. 200, quoted in 1115 U. B. 
«8. It is freC;luently understood as signi­
fying an evil lDtenli without juatiflable ex-
8Xouae; 1 Bish. Cr. Law 428. 

In Pennsylvania it has been decided that 
the word malicioual, was an equivalent 
for the word wilfull" in an indictment for 
anon. 5 Whart. 42'7. Bee lIDs REA. 

WILL. The disposition of one's prop­
erty, to take effect after death. Swinb. 
Wills pt. 1, § 2; Godolphin pt. 1, o. I, 8. 2. 

The term will, .. an ezpreaion of the ftDal dJsDo. 
IItlon of one'. property, Ia OODllned to tbe BDeOah 
laws and tba.e COUDtrles which derln their :lurla­
prudeDce from that source. The term luta­
....". ... or ,utCl_I, Ia nclualyely UMd In the 

Bomaa ct.u law and b)' the OODUnen&al wrtlien 
Upoll that aubJecl. SOme CODtronl'S)' _ to 
UIat whetlutr tie word tutCl_tw .. Ia arlctl, de­
rlyed from ""CI"' .. or from tbat In t'OIIlbinatloa 
with _tw. There does not _m to be muab potnt 
In t.bIa coDtronra1. for In either ylew tbe reBult Ia 
the I&IDL It Ia tbe flaal declaraUOIl of the person 
In nprd to the dlapoalt&oll of hie property. It Ia 
bla te.U_. nJlOll tbet aubJect. aDd UIa& Ia the 
.:Q .... OD of hli ""*' and tDlU iii relat&oll to It. 

The ~oe of aIlowlac the owner of ~perty 
to cIIreO& Ita dealiDatioD after bla dealla iii of Y.I')' 
analeat date. 0eaeaIa, lEI",l •• ; Oal. W. II; !'lu­
&arch'. LIt. of 8oIoD; Boman La ... 01 the Tweln 
Tables. But wlDa are aot lIk. au-aoD, a law 
of nature. A. ItIIp where th.y are DOt ~­
nt.d alwa,., In fJftrF eoaIety. p.-des til. 
time wbeD they are allowed. la thelr earl)' 
crowth the)' were aot reprded.. a metboil 
of dJaWlbut.lDe • cIeIId _'a IIOOCia. but .. 
a _ of t.raDaterrlq the power and authOl'lt,. of 
a tamll,. to a new chief. It la not untD the latter 
portion of the middle aces that th.,. become a 
mode of dlnrtiac p~rty from the famll,. or ot 
dlatrlbuUqlt IIOOOrdlac to th. taDOJ' of tb. own.r. 
........ ADc. Law 171-811. Nor Ia the ~r to d __ 
of propert,. b,. will a couUtuUoDal r!cht. n de-
C da &lmoK wholl)' uJlOll _tute; 100 .... 111M. 

ToO. 
Th. rtcht 01 dlapoaln« ot propert,. by will did aot 

_let In iarly times amoq th. ancient Oem .... or 
with the BIIIIrtaDa UDder th. Ia ... of Lycurcua, or 
th. Athelilau before the time 01 8oIOD. 'Kea' 
IlOl, aDd note. 

ADd ID BDJrI&Dd, unttI OODIparMwel:r • recent 
period. thla rfeht w .. to beesercl8ed UDder conllld­
erable reBtrlcUo.... eyeD .. to persoDal estate. 
II BIa. Com .•. 

Until tbe statute of • .t 1M HeDI')' vm .• called 
the lltatute of wWa. the wlte aDd cblldren were each 
enUtled to claim of tbe esecutor their ..-able 
ponloD of tbe testator'a KOoda. t . •. each OIle-third 
part. 80 tbet It OIHI had both & wlte and chlldnD. 
be could only dla~ ot oae-thlrd of bla pe..-al 
estate, aDd If he had eltber a wife or child, but Dot 
both. h. could dlSJlOl!ll of one-halt: nUb. M. B. 1. H 
(b), eth ed. ; II RauDd. l1li. n. (9) ; II BIa. Com. 4IiIII. All 
reBtriotiou are DOW remoyed from the dlllpoaltion of 
property by wiD. In England, whether real or penon­
&I, 6ytheat.&tuteafl Vlct. c .• ;8Jarm. WD~(R&D­
dolph .t Taloott'a ed.) 781. As to the blatol'7 of the n.e oltbe Engllah wiD, _ 11 HarY. L. Bey. 19. 
ADd In the RomaD c\yll law the cblldren were al· 
way. entitled to their ahare. or Ie«ltlme, being ODe­
fourth part ot the eatate, ot whlcll the,. could Dot 
be depnyed by the will of their fatbel'. The 18fd­
Urne w .. b,. the emperor Justinian IDCreased to 
one-third part of the estate wbere there were tour 
or a leu number of children, IIIId It more tban four 
theD they mtcht claim oDe·balf tbe .. tete. notwlth· 
ataadlnc the will. Nonn. 18, c. 1 ; II Damat. Clyll 
Law 11. flee Lum... . 

ADd b,. the emUne law 01 the stete of LoufalaDa, 
ODe la reBtralDed of dla-'nlr of bls whole estate It 
he haye chlldreD. One-chllcf may claim one-third of 
the estate, two rna,. claim bait. and tbree twO' 
thIrda, .. their legitime, or ~Ie part of the 
estate. Bee Loulalana Code. 

AccordlDg to the clYiIIa .. the namln« of an es­
ecutor w .. ot tbe _D(e of a will; aDd that COD· 
atltutecl the _Dtlal difference betw_ a will' aDd 
a codicil : the latter, not maklac aDY Buch appoint­
ment (abaque ezecut~ COMtttultone). w... on 
that account, called aD unaolemD laat wID. SWIDb. 
Wille.. The ezeoutor under a Roman will nc­
oeeded to the eDtire lepl poaItlon of the d __ . 
He CODtlnUed tbe legal persoDallt,. of the teatator, 
taklDe all the propert:r .. his OWD. and becomlDg 
liable tor all the obUpUonL MaIne, ADC. Law 1 •. 

In the United States the homeatead laws 
in some states affect the validity of wills 
by making void a husband's devise of 
homestead land ; 8 Jarm. Wills (Randolph 
& Taloott's ed.) 740. Bee same citation 
for regu1ations in varioua states as to de­
vises to corporations, or for charitable 
purposes. 

A testator, by his wiD, may make any 
disposition of liis property not inCOl18iatent 
witlt the laws or contrary to the policy of 
the state; 77 Ga. 888; 84 Ala. 48 • 
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An instrument testamentary in fonn, 
which contains no disposition ot property, 
is no will and should not be admitted to 
probate. So held of a writing nlerely mak­
ing a declaration of legitimacy of two chil­
dren, and revoking all previous testamen­
tary dispositions; G Oliio Leg. News /jQIi ; 
and a letter to an undertaker authorizing 
the cremation of the writer's body and say­
ing, " My brother will be sole administrator 
and take charge of the estate," was held 
not to appoint an executor, or make a de­
vise, or be entitled to probate; 118 Cal • .os. 

Wills are unwritten or nuncnpative, 
and written. See NUNot1P.&.TlVB WILL. 

A will may be written in pencil. But it 
is a strong indication that the will so writ­
ten was not a fiDal act, but merely a 
deliberative one. Tbis indication may, 
however be overcome by proof; 1M PL 
510; 1 Hagg. 219; 8 Moo. P. C. 228; 23 
Beav. 195. 1:t was held in Pennsylvania 
that writing on a slate is insu1lloient; 11 
Phila. Ml ; but in a note to the citation of 
this case a quare is suggested whether a 
slate and pencil might not be used in 
an extreme case; Sehoul. Wills I 2IJ8, 
note. 

One mar bind himself to dispose of his 
propert1- ID a certain way, and such con­
tract WIll, in a proper case, be specifically 
enforced; but if it reapeots realty It. must 
be in writing llnder the statute of frauds; 
90 Va. 728. Where a will was executed by 
the testator in e:rltremu upon the assurance 
of one of three residuary legatees that a 
bequest intended by the testator to be 
made, but omitted from the will, should 
be executed as if made; it was held that 
the share of the legatee making the prom­
ise should contribute its ratable proportion 
of the omitted bequest, and the question 
whether such a promise by one of a class 
of legatees or devisees was binding on the 
others was left undecided; 87 Atl. Rep. 
(N. J.) 7M. 

TaB TEsTATOR's CAP.&.ClTY. Be must be 
0/ the age 0/ di8eretion, which, by the 
common law of England, was fixed at 
twelve in females, and fourteen in males ; 
Swinburne, .pt. 2, ~ 2. pI. 8; Godolphin, 
pt. 1, c. 8, $j 1; 1 Will. Ex. 18; 1 Jarm. 
Wills 29. 

This is now regulated by statute. both in 
England and most of the United States. 
The })eriod of competency to execute a 
will, in England, is fixed at twenty-one 
years, and the same rule is adopted in 
many of the United States, and the dis­
position is strongly manifested in tbat 
direction throughout the states; 8 Jarm. 

.Wills (Randolph &: Talcott's ed.) 748, 
note. 

" Sound mind and memory," which con­
stitute testamentary capacity, may be 
properly described as that condition which 
would render the testator capable of trans­
acting the ordinary busin .. of life; 128 
Ill. 507. 

Though a will be dictated by testator 
when entirely competent, it iB none the 
lees invalid if executed by him at a time 

when he was not of sound and di8poslDc 
mind; 19 D. C .•• 

Alieni. By the common law in England. 
an alien could not d~ or take by dev_. 
real estate; and an alien enemy conId ~ 
deviaepersonalty until 88 Viet. c. 14. ti a 
ThiB rUle is now, in tbe United Stat.es, 
much altered by statute; I Redf. Willa 
S-14; 8 Jann. Willa (Randolph 4: TaltXJtt'. 
ed.) 748, note. l1ldia"., in tl1e a_nee of 
statute on thesubject, are ~\'erned by the 
same law as relJident abens: p. 74.\ of 
last oitation. Bee same citation .. to_ 
met., for whom the regulations are mostly 
statutory. Oowrture was a diaabllity in the 
es:ecution of a will, unIeaa by the f."OII8eIIt 
of the husband; 2 BI&. Com. 4118: 4 Keat 
/jQIi' 1 Will. Ex. 42. But a married woman 
could not, even with her huaband'aCOD8ent, 
devise land, becauae she would thereby ex­
clude her heir; otherwiae with ~hactM; 
12 JIass. 52G: 16 N. H. IN; 10 S. ct R. f.t.'i; 
13 N. J. Eq. 884. In the United States the 
disability as to coverture has been largely 
oh!mged_ br. statute; 1 Redf. Willa 22-21; 
8 Jarm. Wills (Randolph &: Ta1oott's ed.) 
7U, DOte. Bli1ldrua M80 far an incapacity 
that it requires expreaa and .. tisfactory 
proof that the testator understood the OOD­
tenta of the will, in addition to wbat is 
requireclln other cues; 1 Rob. Eccl. ~ : 
8 Strobh. 197; 1 Jarm. Wills 49. Deal 
a1ld dumb persons will labor under a IIimI­
tar inconvenience, and especially in c0m­
municating with the witne88ell, un Ie. they 
have been educated 80 .. to be able to 
write; Whart. ct St. Ked. Jur. § 18. Bat 
the witnesaea must, to be present .. dth ~ 
testator, be within the ~ble oognizanee 
of his remaining senBf'S; RichanL ...... J., 
in 1 Spears 2M. PersoDs deaf •• Iumb. and 
blind were formerly esteemf'd wholly in­
capable of making a will; but that clUBol 
persons are now placed upon tht> _me __ 
as the two former, with onl" the addic.ioDai 
embarrasamentattending the defm of an­
other aeuae; 1 Will. Ex. 17, 18; I Redf. 
Wills M. A 1IpHC1.Il'1/II parolrtie, who re­
tained his interest in and knowledge 01 the 
details of his busin .. , and whoae mincl 
was unimpaired up to the time of his dea&b. 
was held capable of making a will where 
his wishes as to the diapoaition of his pr0p­
erty were communicated by negative and 
affirmative replies to questions asked him. 
and, after it liad been written. it .... rNd 
to him item by item, and hiB aMeIlt given 
by nods of hiB head: 22 Ore. MI. 

Idiot. are wholly inca,.ble of ueeotiDl 
a will. whether the dpfect of the 1lJIdeI'. 
standing Is oon~nital or accidental. 1M­
natiClt are inQpable of pX8Cllting a last will 
and '"tament, except during such a IlK'id 
interval as allows the eXf'n-ille of melDOl'T 
and judgment. It must be an abeolutt=, 
but not neoesaarily a perfP("t. restoratioD, 
to reason and reftectlOn. and not a mere 
temporary remission; Tay1. Mt>d. Jur. 
84ll; 8 Bro. C. C. 441; 8 Add. Eacl. ';'9; 
Pothi .. r, Obi .. Evant! ed. AU. 1'179; Wbart.. 
ct St. Ked. Jur. § tM: Rush. Kind III; 
Ray, lied. Jur. IfN; Combe, Kat&. 0.. 
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1'1; 9 Vea. Ch. 811; 18 id. 87; 18 Am. I.. 
!leg. 81m; 1 Pbila. 80; 8t N. J. EQ. 188; 1M 
m. lMIO; 81 Wend. 8M; 1 Redfleld on 
wWa 10'7, 180. But mere we&kneal of un­
clent&Dding Ja not auftioient to iDvalidate 
.. wW, if the te.tator is capable of oompre­
beDdiJur the object iD view; 17 Ark. M ; 
8 Bradt: 48; 8 J. J. 1Ianb. 840; 10 S. & 
B. IU. Nor .... matter of law 18 .. teetator 
of uneound miDd, if he miatakeDly be­
lieyed that hie relatives had IIliatreated 
him, and therefore made DO proviaion for 
them in hie will; 1M Cal. 401. See 87 Hun 
408; 87 W. VL 88. 

When a teItator baa the legal aapaoity 
to make a will he baa the legal right to 
make an unequal, unjust, or unreuonable 
will; 89 W. Va. 7B'; 82 id. 119; M Ala. 
38. The fact that a win 18 unreuooable is 
not enough to render it invali~i 1M! Cal. 
448; but it tenda to prove invaudity; 88 
Conn. 8815. 

A beUef iD spiritualism doea not con­
stitute inoapacity to make a will; G8 Md. 
878; 1M! Cal. 448; 181 Ill. 11~; eee 81 Am. 
I.. Reg. N. 8. 1MS9; eapecially if the view. 
held thereon bad notlling to do with mak­
ing the wiU; id.; nor moral insanity'; 23 
N. Y _ S. 109; nor deluaioDB, exoept 80 far 
.. they conoern tho person to whom they 
relate; 88 Wi&. 818; 20 Oreg. 889; eee 121 
N. Y. 408 (uDl .. they are insane delu­
liona; 38 Md. 878); nor partial unaoundneaa; 
1.. R. G Q. B. M9 ; 88 Barb. 2GO; nor doea in­
capacity' to manage one'. ordinary affairs; 
188 Ka8a. 143; nor advanoed age, nor en­
feebled condition; 78 N. Y. 289; nor fail­
ure of memor:Y alone; uDl888 it be total or 
extend to the members of his family or 
property; ~ Kent GI0; if the teatatorcom­
prehends the nature and extent of bis 
property and the nature of th. olaims of 
th088 he is excluding, he is competent; 71 
Mo. M3; 1.. R. 5 Q. B. 549; G N. Y. Surr. 
804; 8 Redf. 884; 75 III. 260; L. R. 8 P. & 
D. M; 81 Vt. 168; 87 W. Va. 88; 85 Va. 
M8; 110 N. J. Eq. 428, ~9; 88 Mich. 1MS7 ; 
188 Pa. 1MS7; 114 Mo. 81i; 184 Ind. m ; 94 
Cal. 406. The nature and character of the 
will are generally irrelevant; 28 Barb. 
M8; 89 N. Y. 138; though unreaaonableor 
unnatural provisiona are evidence of men­
tal defect; 104 Pa. 199; 1M Ind. 458; 128 
N. Y. 488. 

A finding that a testator was insane 
at any time prior to the makin, of the 
will d088 not support a presumption that 
the inaanity continued to the making of 
the win, unless it isalso found that the in­
sanity is habitual and fixed; 97 Ala. 781 ; 
8G Vt. 370. When it appears that the will 
is the direct o1fsprinJ of monomania it 
should be held invalid, notwithstanding 
the general .soundness of the testator; 6 
Ga. 824; 7 Gill 10; 8 Watta 70. See, also, 
8 Moore, P. C. 841, 349; 12 Jurist 947. 
where Lord Brougham contends for tbe ex­
treme notion that every person laboring 
under any form of partial inaanity or 
monomania is incompetent to execute a 
valid will, beeauae the mind bein~ one and 
entire, if unsound in any part it 18 an un-
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sound mind. Thia extreme view will 
aoaroely pin ftnal aooeptance in the courts; 
Whart. & St. Ked. Jur. § 18, ccmtra. 

As to the burden of proof in oonteata of 
wWa, on the ground of mental incapacity 
of the testator, eee 86 Cent. Law J. 4G8; 
98 Kioh. 884; 189 Dl. m; 1~ id. 887; 110 
Ko. 4G6 ; 9G Ala. M. 

Ddirium from disease or Btimulua. 
This, while the paroxysm continues to 
auoh an extent as to deprive a person of 
the right exercise of reason, is a IlUftlcient 
impediment to the execution of a will; 
Ray, Ina. §§ ~, 8M, B90; Tayl. Med. Jur. 
886; Rush, Mmd 282 j 18 Vea. Ch. 12; 17 
Jur. 1043; 1 Vea. Sen. 19. See, also, 9 
Ail!:. Vt. 187; 1 Bibb 168. But there is 
not the same presumption of the continu­
anoe of this species of mental perversion, 
whetber it prOceed from the intoxication 
of stimulus or the delirium of fever, .. 
in ordinary inaanity; 8 HiU, So. C. 68; ~ 
Meto. Kaa8. 543. See DBLDUUJI FuBILB; 
I>m.JaroJI T1UDlJlN8; DaUNKBNNB88; Da-
1R!fTIA; IDIOT. Fraud. If.. person is 
induoed by fraud or undue influence to 
!n&k~ a will or legao,/, such will or legacy 
18 vOid; ~ Vea. 8O'J; I H. L. Cas. 2; 81iN. Y. 
5G9; GO Md. 466, 480; 1 Jarm. Wills (5th 
ed.) 81i; 1 Redf. Willa 1107-387. See UNDUB 
INn.UENCB. 

1'11& KODKOJ' ExBcuTION. This depends 
upon the particular form of the statutory 
requirements j 8 Jarm. Willa (Randolph 
& Talcott'. ed.) 788, note, et 1Ifq. 

In New York an attorney may be a wit­
ness to the preparation and execution of the 
will in ease he is one of the subscribing 
witn888e8 thereto; Laws, 1898, ch. 1)14. 

Under the English statute of frauds, 29 
Car. II., as .. signing" only was required. 
it was held that a mark was sufficil'nt ; 8 
Nev. & P. 828; 8 Ad. & E. 94; 10 Paige, 
Ch. N. Y.85. And under the statute of 1 
Vict. o. 26, the same form of execution is 
required 80 far as signing is concerned. 
But aealinJ seems not to be sufficient 
where sigmng is required; 1 W~la. 818; 1 
Jarm. Wills 69, 70, and cases Cited. So, 
it was immaterial in what part of the will 
the testator signed. It was sufficient if 
the instrument began, I, A B, etc., and 
was in the handwriting of the testator, 
and he treated that as signing or did not 
re~rd the instrument as incomplete, as it 
eVIdently would be 80 long as he intended 
to do some further act to authenticate it; 
8 Lev. 1; Freem. 388; 1 Eq. Cas. Abr.408, 
pl. 9; Pree •. in Chano. 184; 21 Vt. 256. 
But, if it appear from the form of attesta­
tion at the clO88, or in any other way, 
that the testator did not regard the in­
strument as complete, the introduction of 
the testator's name at the beginning, in 
his own handwriting, is not a sufficient 
signing; Dc;>ugl. 241 ; 1 Gratt. 434; 18 id. 
6M; 10 Paige. Ch. 85. See 7 Q. B. 4.~. 
Where the whole of the disposing portion 
of a will was written on the first side of a 
sheet of foolscap, the second and third 
sides being blank. wbile the attestation 
olause, with the signatures of the testator 
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and the witnelle8, w .. on the fourth side, I Ad. a: E. •• ; 1 WDL Ez. 81. ud noM; 1 
the w1ll w .. held to be dull executed: Bob. Bcol. 81; bat a dOOUll*ll ref __ &0 
[1899] Prob. m. It W88 not held neeee- in a will, whioh is DOt ID exWeace .. u.. 
_1'1 under the statute of frauds of Charlel time of ita ezeoutioD, does Dot OODIIUsua a 
U. tha' the witn8111188 should aubacribe in put of the will, and is DOt utitled to 
the preII8D08 of each other. They might probMe .. auoh : 7( Cal. 1"- Wi'­
attest the execution at dUferent times; mar atteet by a mark; 8 Vea. Ch. 1-. 1M; 
Preo. in Chanc. 184 : 1 Ves. Ch. 12; 1 Wlll. 6 JohDa. 144;' Kent 61., Do : 31 Ark. 48. 
Ex. 71. But the statute 1 Viet. requires bvOCATlOK. The mode of re'l'OCatioe 01 
both the witneeaea to be preaent when the a will provided in the atatote 01 frauda. 
testator signs the will or acknowledpa I Car. n., is by .. burning, ~DC.'elliD2, ..... 
hi8lignature: and they must afterwai'da ing, or obliterating the ame." ... 47 
attest in the preaenoe of the testator, JUDD. 171. In the present Eaglialll&at1de 
although not or each other; 8 Curt. Eool. of willa, the terms uaed .... It bamiDc. 
639: 1 Will. Ex. 79, and note; 84 Ala. 58: tearing, or otherwise dMtroJing." If tIw 
M Md. 188. testator baa tom oft or effaced his ... ud 

In WiaooDsin by act of April 8, 1893, it I signature at the end of a wW. it will be 
is pronded that the signature of the tee-: p .... umed to have been done Glli., rftII)o 

tator made by another aball be attested I Ca1Idi: 1 Add. Eool. 78: • N. J. Eq. SOl. 
and subeoribed by witne11e8 in the pres- ' So, too, where linea were drawn over u.. 
enoe of each other; Laws, 1891i, o. 120. I name of the teatator: M Bun 881; 81 Ala. 

The term .. J?rtlB8nC8 "in a statute requlr- 482. So, aI8o, where the inat~t b..t 
in« the sUbaonption of witn88881 to a will, I betIIl out oai from ita margiDal frame. al­
to De made in the presence of a testator, , though not otherwiae defaced .... u.a 
means" oonaoious presence" : 815 V L Me. I the attestation ola1lll8 w .. out t.hroUp. it 

A joint will, executed by two brothen, i Wall beld to &IIIOUDi to a rev~; 1 
revocable at the will of either, is valid; I PhW. Eocl. 876, •• 
"Ky. 76. It is Dot requisite in order to effect u.. 

OlOgraph tDill8 in neral uire no revocation that the teGa&or eboald .. ect 
attestation; 8 Jarm. 'WiUa (~~lph a:, the deetraotion of the iDakumeat. It. 
Talcott's eel.) 767, note. ISu1Boient if he threw it upca \be 8rP with 

The statutes in tbe dUferent atatee dUrer the intention of deIItroyiDg it, a1~ 
to lOme extent, but agree substantially lOme one snatch it 011 after it Is alipib' 
with the English statute of Chari. U. Iil I burned, and prelerVe it wi&bout his 1Diowr~ 
Pennaylvania no 8ubscribing witn ... are I edge; I W. m.ca.. lIMa. But it woald 
requind except to a will contaiDing a gift seem that it mut be an amua1 burDia« or 
to oharity. In Louisiana upon the tearing to aomeextent,-e.n IDteIltioa ...... 
probate of an olographio will the judge is ' Iy to do the acta Dot 0CXDiq witbiD &be 
required tointerroptewitn.aeeandDlake statute: I Ad. a: E. 108; I NeY. a: P. Ill. 
IUI'8 that they know the handwriting; See '7 KinD. 171. But. aside from &be 
Ur.WI, 1898, 0. 11'. Ol~Phio willa are statute, a mere inteDtion to reYOb eYi­
valid in Nevada; Ur.wa, 8815, c. 111. denced by any other act. will be e«emaa 

The testator must sign before the wit- to revoke: .. , burning or tearing, "".; 8 
neuea subacribe; L. R. I P. a: D. 97: Ad. a: E. 1. How much the will m_ be 
at N. Y. 158. But if the testator acknowl- I burned or torn to constitute a I'eYOC&tima 
edge hia signature, 80 that the witn888811 i under the statute of rr.wds.... left by u.. 
can see it at tbe time, it is enough; 7 P. ' remarks of the different judge. ID Doe II. 
D. 102. A will may be aigned by another. , Barris, I Ad. a: E. 108, in p8lpleDDg __ 
if done in tbe testator's preeenoe and at certalntr; 1 Williams, Ex. til. 
hia request, when he cannot write; 58 N. U the testator is arrestecllD Ida ~ 
B. 7: or ia physically IDcapacitated : 46 8. of revocation before he regards it _ coat-
C. 299; but see 9f Tenn. 588. plete, it will be no reyooatioD, aI~ lie 

The competency of witn81881 and the tore the will to aome exteD&; • B. & Ald. 
validity of deviae8 to witne.ea, or to the 488. 
husband or wife of a witn .. , are ~uea- i It is held In Eagland tW a ...... , 
tiona uauallycontrolled bys.tute: 8Jarm. ' dulr signed and ..u.ted, ... ~ a 
Willa (Randolph &: Talcott's ed.) 775, , thildpenon to deatror the ........ Will. 
note, et w,q. I is 81I1IIoient to revoke it; I P. ct D .... 

PuBLlOATlON. The beat-oonaidered 0Me8, A will IDa be reroked ID pan; I Rob. 
under statutes similar to that' of Charles , EocL MI, 6r.. But .. nat lMooaIioae 
n .. only require the produotion of tbe in- I which weremadeinantioipatiloDofmaIdM 
strument by the testator for the ~ a new will. and IDtended to be OOIIdit-.l 
of being attested by the witneaaea, af it upon that, .... not recanted _ com ..... 
bear bis signature; 11 Cuah. 682: 1 Burr. until the new will is exet'U&ed; I Acid. 
4~1 : 8 ill. 1771i; • Bum, Eool. Law 102; 6 Eocl. 408; lid. 811l. See 8Bba. 71. n_ 
Bingh. 810; 7 id. fli7; 7 Taunt. 861: 1 Cr. a" memorandum of my inteDded will" 
& M. 140; 8 Curt. Eccl. 181 ; 30 Ga. 808 ; I 'WU upheld .. a wiD, aDd heW DO& to be 
!Jarb. 38/i.; 46 Ill. 61: 34 Me. 162; 8 Redf. revoked by the drawinf ~ ..... wiD 
.4; 44 WI8O. 892;:SO N.J. Eq. 7~. Where wbioh wu not aiped: . Bool._; 
a will or codioil refers to an existing un- l' C. L. J. MS. 
atteated wiD or other paper, it there!),. be- Parol evidence ia inadmt.ible 110 ebow 
OOIIUIII a part of the will: I V •• Ch. 118 : 1 that a teID.tor wanted his will &0 be .... 
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YOked in the event of a certain contingency 
happeDing before his death; 18 Rept.(Md.) 
628; but 1188, contra, 8 8w. ct Tr. e. 

By the preeent Eugliah .atute, eTflryo~ 
literation or interlineation or alteration of 
a will is required to be coml?lete 80 that 
the worda obliterated or th811' effect are 
not apparent, and they must be authen­
ticated in the IllUDe mode that the execu­
tion of the will is required to be. Hence, 
unl8ll8 suoh altt>ratione are signed by the 
testator, and attested by two witll88Mll, 
they are not to be regard8d 88 made, how­
ever obvious the intention of the testator 
may be. But if tbe worda are 80 obliter­
ated 88 to be no longer lelrible, the~ 
treated 88 blanks in the wilr; 8 Curt. 
761. 

The mere act of defacing a will by ac­
cident and without the intention to re­
voke, or under the millappreheD8ion that a 
later will is good. will not operate u a re­
vocation; I P. WDl8. 84!}; Cowp. ISS; 1 
Saund. m b, c; 1 Add. Ecol. ISS. The re­
vocation 01 a will is prima facie a revoca­
tion of the codicila; "Halfg: Ecol. 881. But 
it is competent to show t1i&t such W88 not 
the testator's intention; 2 Add. Eccl. 280 ; 
1 Curt. Ecol. 289; 1 Will. Ex. 184. The 
_me capacity is requisite to ",voke 88 to 
make a will : 7 Dana 94; 11 Wend. 22'7 : 9 
Gill 189; 'j Humphr. 92. A testator who 
is in88De cannot revoke an existing will ; 
M Cal. 19; rt8981 P. 282: 78 Mo. 1S9S; and 
tearing a will whIle suffering from delirium 
tremeDII is not a revocation; L. R.8 P. ct 
D.87. 

Revocation induced by fraud or undue 
influence is not effectual; 78 Me. 1S9li; 68 
lid. 203. 

The making of a new will purporting on 
ita face to be the testator's last will, and 
containing no reference to any other paper, 
and being a disposition of all the testator's 
property. and 80 executed 88 to be oper­
ative, will be a revocation of all former 
wille, notwithstanding it contain no ex­
preB8 worda of revocation; 2 Curt. Eccl. 
-168; 18Jur.560; 4 Moore, P. C.29 ; Ulall. 
t86. 80 tbe appointment 01 an executor is 
a circumstance indicatinf tbe exolusive­
ness of the instrument: Mac<t: Hou. L. 
168. 178. And the revocation Will become 
operative, notwithstanding the second will 
becomes inoperative from the incapacity 

. of the devisee: 1 Pick. 535, MS. 
It is regarded 88 the prima facie pre­

sumption from the revocation of a later 
will, a former one being still in existence 
and uncanoelled, that the testator did in­
tend,its ~toration without any formal re­
publication; " Burr. 9:112; Co~. 92: 8 
Pbill. Ecol. ISM: 2 Dall. 266. But It is still 
regarded as mainly a question ot intention 
to be decided by all the facta and circum­
stances of the case: 1 How. Miu. 888; 2.Add. 
Eccl. 125; 8 Curt. Ecol. 770; 1 Moore, P. C. 
•• SOl ; 1 Will. Ex. 155, 156: 2 Dall. 266 ; 
86 Tenn. 173. The revocation of a will by 
intentionally destroying it will not revive 
a former will which W88 expressly revoked 
by the later one: 72 Tex. 281; and reva-
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cation by the mere execution of a suble­
quent will without a clause of revocation is 
denied, but it is beld that the dutruction. 
of the later will revives the former one; 
If1 L. R. A. (Kich.) 561 : 142 Mass. IUS, in 
which case the testator bad Dlade three 
BUOOe88ive wills, intending to chootle one 
of them and then cancelled the flret and 
third: but it will not where tbe testator 
intended to make a new one ; 86 Tenn. 178. 
The probability of there havin~ been a re­
vocation can be shown by provmg the tes­
tator'. verbal statements concerning his 
wUl: 11 Biu. s:i6: but a declaration of an 
intent to make a will at a future time; even 
wbAn made as a formal recital in a deed, is 
not a revocation of an earlier will: 110 Pa. 
282. Where there has baton an act suffi­
cient to coDBtitute a revocation, it would 
seem that a verbal statement &8 to the in­
tent of suoh act would be evidence. See 
68 N. H. 485. An expr888 revocation must 
be made in conformity with the statute. 
and proved by the eame force of evidence 
requisite to establish the will in the flrst 
inetan('e; 8 Bingb. 479: 1 Will. Ell:. 180. 
If one republish a prior will, it amounts to 
a revocation of all later wille or codicils: 
1 Add. Eool. 88; 7 Term 188. A subse­
quent will containing a clause revoking 
former wille is not evidence of revOl'&tinn 
until it is admitted to probate; 189 1Ia88. 
1M: 188 id. 116. 

When a will, once known to ell:btt, and 
to have been in the custody of tbet8lltator, 
cannot be found after his deceaae, the lEgal 
presumption is" that it wu destroyed by 
the testator with the intention of revoking 
it; 47 Ohio 8t. 828: where a will was exe­
cuted in duplicate and the one retained by 
testatrix W88 not forthcoming at her de­
cease, it W88 beld that she w .. presumed to 
bave destroyed it, animo ret1OCiCmdi; ISS L. 
T. R. 80. 

Implied revocatioM were very common 
before the statute of frauds. Butsincethe 
new statute of 1 Vict. c. 26, § 19, 88 to all 
estates real and peraonal. it is provided 
that 110 will shall be revuked on the ground 
of a presumed intention rl'llnlting from 
change of circuDletancetJ. Before that, it 
W88 held under the lltatute of frauds. hya 
lIUOOeBSion of decisions, that, even 88 til 
lands, the marriage of the testator and the 
birth of children who were unprovided for 
W88 BUch a change of circumstances as to 
work an implied revocation of the will; 2 
Show. 242; 4 Burr. 2171, 2182, in note: 
and, finally, by all the judges in England 
in the exchequer cbamlier: 8 Ad. & E. 14 : 
2 Nev. & P. 504. This latter case seems 
finally to have prevailed in England until 
the new statute; 2 Moore, P. C. 51. 63, 64: 
2 Curt. Eccl. 8M; 1 Rob. Ec-el. 680. And 
the subsequent death of the child or 
cbildren will not revive the will without 
repUblication: I Phill. Eccl. 342: 2 id • 
266. See 68 la. 124. 

The marriage alone or the birth of a 
child alone is not always suffioient to oper­
ate a revocation; 4 Burr. 2171; Ambl. m, 
557, 721 ; 5 Term 52, and note. The mar-
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~ alone of a woman will work a revo­
cation; "Rep. 81. Bee 181 N. Y. ao; 90 
Va. '128; 88 Pac. Rep. (Col.) 427. Not 80 
the III&ITia«e alone of a JI1aD. See statutes 
providing "lor revocation of will on the 
marriage of the t.t&tor; Kaaa. Laws, 
1899,ob. 118; Arizona Laws, 1891,00. 92. 
But the birth of a obild, with oircumstances 
favoring such a result, may amount to an 
impli.ed revocation; 5 Term 52, and note ; 
1 Phil. Eool. 147. Bee 50 Fed. Rep. 810; 
88 Ia. 124. A will not made in oontem­
plation of matrimony is revoked by the 
marriage of the testator and the birth of a 
posthumous ohild; 81 Fla. 189; 70 Ga. 484. 
For the history of the oommon law on this 
subject, see 4 Johns. Cb. 510 et aeq. In 
the absence of statute this rule of the com­
mon law may be oonsidered abrogated in 
those states whioh give a married woman 
unrestrioted testamentary powers. This 
matter is oontrolled in most of the Amer­
ican states, mOM or leas, ~ statute; 8 
Jarm. Wills (Randolph & Talcott's ed.) 
788, note. In many of them a posthumous 
ohild unprovided for in the Will of the 
father iDherits the same &8 if no will bad 
been made; 160 Pa. 488. In others, all 
ohildren bom after the eucution of the 
will, and in 80me states all ohildren not 
provided for in the will, are placed on the 
same ground &8 if no will existed; 1 Will. 
Ex:. 170, n. 1, 171, n. 1. 

By the express provisions of the act of 1 
Viot. the marriage of the testator, whether 
man or woman, amounts to a revocation; 1 
Jarm. Wills 108-178. Bee 89 Law T. 20. 
Bubeequent marriage revokes the antenup­
tial wlll made by a wife; 141 Mass. 75; 
contro, 60 N. H. 439. The adoption of a 
ohild does not revoke an antecedent will 
of the adopting parent; 124 Ind. 1. 

Where a will is eucuted in duplicate, 
onlv one part of which the testator retains, 
if be deetroys that one, an intention to re­
voke is preeumed; 84 Ala. 58. 

REPUBLIOATION. This, under the statute 
of frauds, oould only be done in the same 
ma.nner a will of lands was required to be 
flrst executed. And the same rule obtains 
under the statute of 1 Viet., and in many, 
~rbaps moat, of the American states. 
The general rule may be said to be, that a 
will can be republished only by an instru­
ment of &8 high a nature &8 that which 
revoked it. Thus a will once revoked by 
written declaration oannot be republished 
b,. parol; 2 Conn. 87; 9 Johns. 812; 12 
Ired. L. S.~l; 7 Jones (N. C.) L. 184. In 
Pennsylvania, a parol republication is al­
lowed. But the intention of the testator 
to republish mlL'tt be clearly proved ; 1 
Grant, Cas. 75 ; 2 Wbart. 103. It is doubt­
ful. however, if parol evidence alone is 
sufBcient ; 10 Ired. L. 459. A codicil rati­
fying and oonflrming a will, in whole or in 
parl, will amount to a republication of the 
will, as of the date or the oodicil; 80 
Neb. 149. 

Coreatructive rep,ublioation is eirected by 
means of a oodical. unless neutralized by 
internal evidence of a oontrary intention; 

1 ~. Cas. ~br. a, D, pl.:; ; 1 Ve&. Sea. 4I7~ 
1 Jarm. Wills I'm, and notes; 3 Pick. Ill. 

PRoBATE OJ' WILl&. The proof of a will 
of JMmIOnai property must alway ... IUde 
in the probate oourt. Bot in EDglaD4 the 
probate of the will is not e~deDce in re­
pM to real estate. In JD08t of the ~ 
lcan atates the same rule oIUiDs ill 
reprd to real aa to penonaiestUe-aa the 
probate oourt bas exoluaive juriadictioo, 
m most of the .. tes, in all matters pe.-. 
taining to the aettlement of eIJt.a&M; ,Co. 
88, 88 G ; " Term 980; 1 Jarm. Willa 118: 8 
N. H. 124; 19 Keto. 421; 8 Ohio 5. All 
executor who oiren a will for probUe iD 
lrIaryland is required to be eDmined _ 
oath whether or not he boWl of _,. 
other will 01' codicil; LAws, 1810. ch. 41 .. 

In New York on petition for probate of 
will the surrogate must cite all perIODS iD 
bei~ who would take _ int.ere&* iD-1 
portion of the property, l'ltecuton. ana 
tru.st.ees ; LAws, 181f, ch. 174. 

In Vermont there is a provisioD by 
statute for notice to lep.t.ees on the adm .... 
sion to probate of a Will oontainiDg .. 
queets to usociationa : Laws, 1_. ch. 47. 

In ~on wills must bl' recorded in all 
countiellD which the teatator Il'ft real 
property; Laws 1881. p. 8. A will refuaed 
Crobate for want of testamentary capacity 
n the state of testator's domicil baS __ 

admitted to probate in &DOtberllate .. hen 
lands passed undl'r it; 4 Call 81 ; and _ • 
La. Ann. 1287. See PaoaATE OJ' WILlA 

The probate of a will bas no effect om 01 
the jurisdiction of the court before which 
probate is made, either aa to ~ 01' 
property in a foreign juriBdiction: 8 V .. 
Cb. 44; 1 Johns. Cb. 158; 12 Vt. 581; 
Story, Confl. Laws ~ 512-617. In rep.rd 
to the probate of willi paadDg .-.Jty. the 
le:J: rei ritm governs; J)eJ'IOIIalty is COD­
trolled by the kz dotrtktlii : Whart. c-t. 
Laws 18\ ~70, 387, 1182 ; 8 Bradf. 87t; SkIIy. 
Confl. T.aws !I§.. 481; 10 )(oore. P. C. 
808. But the iDdol'lll'JDeDt of oegodabIe 
paper by the eltecutor or adminiatralor in 
the place of his &P1lOintment will eoabIe 
the indorsee to maintain _ action iD a 
foreign state upon thl'JI&pl'r in hiB OWD 
name; 'Weni). 425. But lee ~ lIl'. Mt: 
2 N. H. 291, where the rule is held other­
wlee. The l'Xecutor mav di8~ of t.aIi:­
shares in a foreign state' without proviDe 
the will thl're : 12 Kete. 421. 

Any person int4ll'8llted in the wiD -1 
oompel probate of it by application &0 die 
probate oourt, who will IAlIDmOD the f'ltee­
utor or party having thl' cWItodv of it ; 4 
Pick. 88; 8 Baoon, Abr. 114. ~ 
The judge of probate may cite tM l'Xee­
utor to prove the will at till' ilUlt.&Dc."e of 
any ~ne claiming _ int.ere&* : 4 Pi("k. as : 
1 Wall. Ex. 901 ; 1 Jarm. Wills 2M. TIle 
attHting witntaell are indi~ if 
the conteatants 80 iDaist, aa proof of ..... 
execution _d authenticity of tb. will 
and the compptency of the tNtator ........ 
they can he had: 2 Greenl. ~. " ., : I 
Jarm. Willa IH. and noW. But if all 01' 
part of the aubacribiDg wi*- ... 
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abient from the state, deoeued, or dis­
quaWled, then their haodwriting must be 
proved; 'Vea. Ch. 881 ; 19 Johns. 188 ; 1 
Jann. Wille _, and notes. And eee 17 
Ga. 884; 9 Pick. 81M) ; 8 Rand. 88. It will 
be presumed ,hat the requisite formalities 
were complied with when the attestation 
is formal, unless the con~ appelU' ; 8 
Md. 16 ; 11 N. Y. 220 ; 80 Pa. 218 ; 1 Jarm. 
Willa 228, and notes; 88 S. C. 428. But 
it has 80metimes been held that no such 
presumption will be made in the abeence 
of a subscribing witness who might be 
called; 19 Jobllll. 888. While tbe probate 
of a will eettlea the question of due execu­
tion, it does not establish nlidlty, or de­
termine ita force and effect upon titles to 
real estate claimed under It; 60 Fed. 
Rep. 810. Willa over thirty years old, and 
appearing regular and perfect, and coming 
from the proper custody, are said to prove 
themaelves; 1 Green!. Ev. ~ 21,670. See 
LosT INBTBUlUNT. 

In moat of the United StI6tes statutory 
provision baa been made for proving for­
eign willa by exemplified copy; 8 Jarm. 
Willa (Bandolph &: Talcott's edition) 726, 
note. 

GIrl'll VOID .oR UXCBBTAINTY. Where 
the subject-matter of the gifts is not 80 
defined in the will as to be ascertained 
with reasonable certainty; 26 Pa. 460 ; 
12 Gratt. 198; 1 Jarm. Will 817 ; 1 Swanat. 
201; the person intended to be benefittld 
may not lie 80 described or named that he 
can be identified. But, in ~neral, bl re­
jecting obvioU8 mistakes, thIS kind 0 un­
certainty is overcome; 1 Jarm. Willa 880-
848, and notes. Determinate meanings 
have now been assigned to numeroU8 doubt­
ful words and phl'8888, and rules of con­
struotion adopted by the courts, which 
render devisee void for uncertaintI leaa 
frequent than formerl,; 1 Jarm. Willa 
1J56..:.888. A will otherwJ88 effective, should 
not be refused probate because certain be­
questa coQtained therein are void for un­
certainty; 74 cal. 144; 27 Abb. N. C. 429; 
4 Misc. Rep. 282; 76 Hun 469; 89 Tenn. 
219. By statute in california when the 
validity of a gift, devise, or trust under a 
will is involved in an action, the will is 
admiaaible as evidence, and the validity of 
the gift, devise, or trust aball be deter­
mined; Laws, 1895, p. 77. 

The tfostator's body cannot be disposed 
of by his will, because the law reco~izes 
no property in a dead body, and it IS the 
duty of the executor to bury it; 21 Am. L. 
Reg. N. 8.608. 

PAROL EvIDENCE, How FAR AD¥I88JBLE. 
The rule in regard to the admissibility of 
parol evidence to vary, control, or to ren­
aer intelligible the words of a will, is not 
esaentially di1ferent from that which ob­
tains in regard to contracts. It may be 
received to show the state of the testator, 
the nature and condition of his property, his 
relation to the contestants, and all the sur­
rounding circumstances. But this is done 
to place the court in the condition of the tes­
tator, in order as far as practicable to enable 
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them the more fully to understand the 
sense in which he piobably used the Ian­
~ found in his w~; 1 Nev. &: H. 1i24; 
16 Pick. 400; 1 Phill. Ev. 1i82-M7; 1 
Green!. Ev. ~ 287-289; 1 Jarm. Willa 849, 
and notes; I-Ired. 192. To ascertain the 
intention of testator, circomstances exist­
ing at the date of the execution of a will, 
but not those aub8equent thereto, are ad­
missible in evidence; 188 N. Y. 456; 1M 
Pa. 628; 92 Ga. 218. Letters and oral dec­
larations of the testator are not admis­
sible to show the intention of the testator; 
2 Vern. 825; 14 Jobna. 1 ; 2 W. &: S. 41i1i. 
But see 22 Wend. 148. Parol evidence is 
not admissible to suPP'ly any word or de­
fect in the will; 7 Gill &: J. 121 ; 8 Conn. 
2M; 28 Barb. 286; 27 Ala. N. 8.489. Parol 
declarations of the testator about the time 
of making the will are often admitted to 
ahow the state of mind, capacity, and un­
derstanding of the testator; but they are 
not to be U8t'd to show his intention; tbat 
must be learned from the language used ; 
8 Conn. 2M; 1M Mass. 879; id. 28/). Parol 
evidence is inadmissible to prove that a gift 
to a nephew was really intended for the 
wife's nephew of the same name; 187 Pa. 
118; but see 12 Harv. L. Rev. 210. See, 
generally, Tud. Lead. Cas. R. P. 918; 
Wigram, Wills. 

As to construction of wills see I>BvJsB ; 
LEGACY. See also Schouler; Jarman; 
Theobald, Willa; CANCELLATION; LATENT 
AlmIGUlTY; AMBIGUITY; LEGACY; MUR­
DER; NUXOUPATIVE WILL. As to condi­
tions in restraint of marriage, see CoNDI­
T10X; RIIlsTa.uNT OF MA.B1UAGE. 

See, generally, as to atatutory provisions, 
the very full and learned note, at the end 
of Randolf.h &: Talcott's edition of Jarm. 
Willa (vo. 8). As to what is neceaaary 
to constitute a devise by implication, see 
10 Lawy. Rep. Ann. 816, n. 

Foreign Will8. Where a German testator 
specially appointed a person in England to 
realize on hIS English estate and transmit 
the proceeds to the German executor, the 
court declined to grant probate to these 
persons ~ executors according to the tenor 
of the WIll; [1894] 2 Q. B. 260. 

Where property was settled upon Eng­
lish trustees with power of appointment, 
the owner of the power exercised the 
power it pve by will made in EngUab 
form but mvalid b1 Frenoh law. It was 
held that the appomtment was valid; L. 
R.1 P. D. 90. 

There may be independent wills in dif­
ferent jurisdictions; [1894] P. 9; [1896] 
P.65. 

Where a testator made two separate 
wills dealing separately with EngUab and 
Scotch assets. the court beingsatiBfied that 
no creditor would be prejudiced, granted 
letters under the Enghsh will without re­
quiring the Scotch wlll to be incorporated, 
upon condition that a copy thereof should 
be filed and a note to that effect made on 
the probate; [1891] P. 286. 

Where an executor was absent and ex­
pected to be absent for two years and had 
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given X a power of attorne:r to act for him, 
idminiatrition with the will annexed was 
granted to X for the benefit of the execu­
tor; U891] P. ~1. 

In lJeorgia no more witneaaes are re­
t\.~ to prove a foreign will of personalty 

for ita execution; LaW&, 1899, p. IIll. 
A New York statute of May 14, 1899, Laws. 
0. 591, provides how the v&lidity of a will 
may be testt'd in oourt. aDd a South Caro­
Una act of Dec. 114, 1891, LRws, o. 722, pre­
IIOribes the pr.lOeedings where a pentOn 
produoing a will is a non-resident. 

In Criminal Law. The power of the 
mind which directs the action of a man. 

In criminal jurisprudence, the necetl8ity 
of the concurrence of the will is deemed 
so far indispensable that, in general, those 
persons are held not amenabTe as offenders 
against the law who have merely done the 
act prohibited, without the conourrence of 
the will. Thls bas reference to di1ferent 
olasses of persons who are regarded as 
laboring under defect of will, and are, 
therefore, incapable of committing orime. 

Infant" who, from want of age, are ex­
cuseCi from punishment. The age of dis­
oretion. or call8City for crime, 18 Bs:ed. by 
the common law of England, at fourteen 
years; 1 Hale, Pl. Cr. tlS-ll8; 1 R1J88. Cr. It; 
and between males and females, no dis­
tinction is made in regard to capacity for 
crime; 1 Hale, Pl. Cr. 96-29. 

Below the ~ of seven years, infants are 
presumed so mcapable of any malicious 
design &8 not to incut" the guilt of felony or 
of any other criUle; 1 Hale. Pl. Cr. wpm. 

any well-founded buis in ....... 80Cial 
relations. The Ena:lish law cIoe.DO& reprd 
one in the power 01 robbers or of an annt'd 
foroe of rebels as responsible, eri"'iteal­
iter, for bia acts. No more mould ODf' be 
who is wholly under the powel'ofanot.her, 
as a ohild or servant may be; 1 Bus. Cr. 
14. See Ch. J. Howe. 18 at. Trials 118. 
Th_ queatioDB should, in Itriotnto.. bE> 
referred to the jury as mattera of fact. 
See DulU!88; CoBBCION. 

I(JflOF'Of&Ce 0/ la.,will not ucuee an,. 0Df'. 
But ignorance of fao* IOmeUmea renden 
that iDnocent which would otherwise be a 
orime : as, where one Jdlla an iDnocen& per­
IOn, mistaking him for an _in 01' 
robber; I Hale. Pl. Cr. o. 8; I Bus. Cr. 
It,~. See IONORANCE. 

WILL, J:8TA'1'lI8 AT. See ESUTD 
A'1' Wn.L. 

WIlfCBBBTD.. ST.&.TU'nI 0 ... 
An English s.tute, 18 Eelw. L relating w 
the internal police of the kiDadom. It ~ 
quired every man~ro"ride lUmaelf .-itb 
armor to aid in k ng &be peaae ; and if 
it did not create t e OIBoee of bigh an.1 
petty constables, It recognised and regu. 
lated them, and oharged them with dutlt". 
answt'ring IOmewbat to tJtc.e of our mi.i­
tia officers. The statute took iIB 1I&P1t! 

from the ancient capital of &be ~n. 
It was repealed by the ltamte of • 4: If 
Geo. IV. c.. 27. 

WIlfDFALL. 8M ToOIa; WOODS. 

WINDING UP. The5liqui-
da· the asaets of a pa 01' oor-

~=on. for purposes of distrf _ In 
land a number of statu ... kDown as 

the lnding-up Acts. have heeD ~ to 
facUitate the settlement of partD8nIdp at­
fain; Lind_ Part. book iT. c. 8. 

Between the ages of seven and fourteen 
years, an infant, although presumed,prima 
facie. incapable of incurring the ~lt of 
orime, is, nevertheless, liable to trial and 
to be proved guilty upon the facta of the 
partloular case evincing guiltr oonaoious­
ness. The reports a60und with 0&1188 
where olear evidence of criminal oonaoious- WIlfDOW. An opening madf' in the 
ness was shown, and of very marked wall of a house to admit light and air, aDd 
atrocitv, from the age of nine years and to enable those who are 10 to loot GaL 
upward; 1 Ru-.. Cr. ~; 1 Hale, Pl. Cr. CiW in 48 )(0. App. 1108. 
ll5-29. See IDA1ft'; DIsouTION. The owner .... a rigM to make. I11I&II1 

Persons laboring under mental imbecUit, windows in his house, when not baDe oe 
are not amenable for orime. See IlI8.uoTY ; the line of hia property, .. Ile may dNa 
LUCID INTBBv.u& proper. although by 10 doing he may" 

Per8m&a wbject to the poU1er 0/ ot_,. stroy the privacy of his neigbbon: BIcaa. 
This exemption from orime, in the English Abr. Actiou .. Chtaeral (B). 
common Ia w, extends to the wife whlle in In cities and towns it ia evicleDt tIIat the 
the immediate Pf8l8Dce and under the owner of a hoWle oannot opea wiDdo-tn in 
power of the husband, but not to a ohild the party wall, q. "., without the ooa.nl 
or IIt'rvant. And in respect of the enor- of tbe owner of the ~ pI'UIit'Ity. Wl­
mityof theoffcncesof tre&eonand murder, 1_ he po_alRu the rhrht of baytq al.­
the wife even is not excused by the COID- cielltlig1a"~whicheee. 'nIeopeningoflUr-h 
mand of the husband; 1 Hale, Pl. Cr. 44, windoWl and destro;Ying&be PrlY1ll'1of th .. 
516; 1 Hawk. PI. Cr. c. t, s. 14. The wife ilt adjoining property Ia not. howe ..... acdcn· 
liable, too. for all offences oommitW not in abre; the remedy again.t IUCb eDeI'CW'It-­
the presence of the husband, and also where ment 18 by obatrUotiq them, wfthoet (IIl­
IIhe is the principal party concerned; 1 croaohing upon the rights of the party 
Hawk. PI. Cr. c. t, § 14; I Hale. PI. Cr. «. who opened them, 80. to preTPn& a ri«h' 
1516. The distinction between the wife and from 6einJr acquired by twenty yean' __ • 
the child and t'IIpeoially the servant. where 8 Camp. II; , JIiao •• p. 4H. A ba,. C1I" 
the relation of m8llter and servant is of a bow-window that projects OTfIr the laDd of 
permanent oharacter, ot" wbere the law lanotht'r III a nuiaiDc8. and II('tionab&e .. 
gives the mast.er unlimited control over the though it was an actual fnl"D"ion of the 
acts of the sen-ant, seerna not to rest upon lOil; 107 u.... 984; 16 S. & R. 390; \\"004.. 
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NuUanoe 118. Where it projects beyond 
the street Une, it hall been held in Penn-

· apu ,and t 'onof 
be reB by inJ ' a!-
autho a spec OrdI-

; 10 W Pa. 10; Pa. 
182; whether the window reached t.() the 
ground; id. ; or was built out of the II800nd 
story; 89 Leg. Int. Pa. 1(18. Bee Am; .AN­
CIDT LIoB'l'S; HIOBW AY; BAY Wnmow ; 

So. Rep. (La.).. It haa been ronaidereci 
contributory negUpnce to step on a live 

. fter a wamin . G Houat. 80& 
U'e8 of el light an 
oompani Uke those eo 
d telep mJllUlie a 

Itrong and dangerous current, an such 
companleB are bOund to the hight'llt degree 
of care in the pursuit of their business; 114 
N. C. 208. 

lOI. ermented 
BeeLI 

ephone been n Iy 
f the a to drop & trolla he 

LA WB. 0 the lat ointly th GB 
WIBlIS. By the provisions of the Re­

vised Btatutes \:\ 5268, electrical companies 
must 80 oonstruct and maintain their Unes 
aa not to obstruct ordinary travel or navi-

t er of th one wi n-
Junes to a third pef80n caused by electric­
Ity conveyed through it from the trolley . 
wire; 88 S. W. Rep. (Ark.) 428. See 81 L. 
R. A. 1166 I 9 Harv. L. Rev. 1505; Ke88bey, 

WireB; ell, EI y; 
LIoHT BAPB ; 0; 
011:; Bo" 

· This ts to t J;l8Dies 
8008pt viaiona es of E 

ent or way; Rep. N 
. It does ent stat g tures 

from enacting s~tutes requiring telegrap!J. 
wires to be plaoed underground; 125 N. Y. 
841; 146 U. S. 175; and when declared a 

A.. A re of Ian 
the Saxona, containing sixty acres. 

g 

. noe, the ma be forcibl removed, 
gh the are no ondi- t 
raceiv 125 N. 

WISBUY, LA. WS 01'. Bee CoDB. 

WISOONSIN. One of the states of 
ted States 

attaohm wires to f of a 
bwldmg may prohibited 1 oipal 
ordinance in the exercit!e 0 the poUce 
power; 46 Fed. Rep. ~ ; and the oomJllUlY 
18 liable to the owner of the premiael for 

. g such ent witli t rmie-
114 Maaa 

OI'IIdoaUy Northwell orr. 
It waa separate ter til 

ot W\Boo act of April Tbe 
territory W&8 afterwards dlYkted, and the territory 
of Iowa _ off, JUDe 11, 2888. It w .. admitted Into 
the UoIOII "1' 211, 18411. 

The OODlltltutioo w .. adoPted bJ' a ooo"eotioo at 
MadIaoo} 00 February 21~848. TIiIa ooostitutloo, aa 

eo l' ameodm Y, till 10 fo 
1SLA.'l'In vested In and 

hough n insurer ety to 
lers all Ie preca must t I!-Ia: h°<U.;n:u f:; 

be taken in .tnngmg Ulirell; II Col. 148; 91 reprelleotatlve8. They are elected by the people for 
U. S. 4115; and in investigating promptly tour YMl'll· 
d "--hed r ..... nnnded wi~ 161 Ma.88 188: ThAt .... "",bllli. compoeed of not 1_ than fifty· e.-, 0 .,--..__ ''''''; ., tour aod not more tliaD ooe hundred rnernbel'8, 
27 S. W. Rep. (Tex.) 66 ; and in removing elected bleoolally. No pt!l'IIOn 18 eligible to the 

wires in h of fire 'dent: I who 11M ded ooe y th& 
nn. S40; mere f tone • 
illed by gwire d prove f ~t! HeG~::t ~ 
gence ; Rep. ( 1069; g rleves. co ns. Rlld pa ter 

contra, 114 N. C. 208. CODvlctloo tor aU offeoces except trea80n and 10 
In many of the states the insulation of casea of Impeachmeot, upoo such CODdltlona and 

t he wire is made the subJ'ect of statuto~ with such restrictloos ana IImltatioos &8 he may 
thlok proper. 8ubject tn such regulatloos &8 may be 

provision, and even in the absenoe of suc provided by law relative to the manner of applylog 
ion, it held th sula- r 8. Upoo 00 for tr h has 
neglige 1 Maas. t to 8USpeO ecutloo of nee 

u a.se Is re the legis 11.8 
compan be liable ages n tiog, whe eglslature her 

earl wir g into 00 ith a commute tenet!, dlrec ecu-
live wire of another compa~, becomes dO~ of the I!eDteoCt!, or graot a further reprleye. 

The Lieutenant-Governor Is elected at the same 
charged and causes injury or eath; 27 S. time &8 the governor, for the same term, and must 
W. Rep. (Tex.) 66. poeseea the same qualifications &8 the governor. 

One whose occupation requires his prox- He Is president of the 8enate, but has only a cast-
I i I In case 0 ~eot t goy. 

to an e 're may e t to e t his rem oftlce, dea U1ty 
sulated ; Ann. 692 he is f tal or p sease, res or 
equired e an e on in t d~o\~: Su Ifu;-~~ r J:! 
to 88oel__ such be ; 107 term, or uotll the d 1', etc., Is remov • 

Cal. 120. A tra.veller may pick up a wire TuB: JUDICIAL POWBB 18 vested 1D a supreme court. 
from the street and throw it oUtside the circUit courtR, courts of probate, and ID justices of • 
regular line of travel without being guilty the peace. The Supreme Court con81sta of ooe 

f ntributo ligence " 156 M888. 898', chief and four asaoclate justices, elected tor ten 
Is a conrt late jurlad Iy, 

· C. 208 . Rep. ( For Issue wn ttdGmua ari 
• 81 80 damag be re- rpua, quo nto, pt'ooo and 

red eithe he city: . 898; ~it Cour pose<l of ju ted 
or from the company ; ~7 S. . p. (Tex.) o~e from each judicial district for slx yean. The 
66. But in order to sustain an &etion for state Is divided loto 8e"enteeo judicial circuits. A 
da .... .....-, it must be clearly shown that judge must be at I_t twenty.flve yeai'll old.1 a 

-__ - cltlzeo ot the UOlted States, aod a quallned 
there waa no contributory negligence; 9 elector. It has o~ jurilldlctlon of all clYil and 
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WISCONSIN 

artmlDaI mattenI, aDd aDDlllate J1II'I8dIctIoa from 
aIIlafet'lor oourta aDd trtbiuIaIe aDd a IUpeniIorr 
~o ... erthe_ eou",. CotIrU are helcl hi a.eb COUDty. Their 
Jun.dIotIoIa ezteDda to tile probate 01 ww.. IUId 
Cl"llDtlDJr letten telltam_tarT aDd 01 adllliDllltra­
tIoD OD the estate. 01 all ~ d-.ed; to all 
matten reIatIDg to the _~ 01 eetatell 01 
d-..d ~ aDd 01 mIDon _ otben UDder 
~laDahIp; ud to aII_ 01 truat.8 -*I by 
1rIIl admltteC1 to probate hi such 00UJ1; i ud such 
other Jurf8cUctlOD .. may be _ferred DY law. 

WITCHCRAl!'T. Under 88 Hen. VDI. 
o. 8 and 1 Jac. I. o. 12, the offence of 
witchoraft, or 8llPpoeed intercourse with 
evil 8pirits, was Panisbable with death. 
These acts were not repealed till 1786. , 
Bla. Com. 60. 

WI'rlll'fA.-GBIlOTll (8pelled, aIao, 
wittena-gemot, gewitena-gemote; from 
the Saxon vnta, a wise man, getnOte, .. 
aembly,-tbe 88118mblyof wise men). 

An 88118mbg of tbe great men of the 
iingdom in tlie time of the SaxoDll, to ad­
"rille and a&BiBt in the government of the 
realm. 

It was tbe grand council of the JdDgdom, 
and was held, generally, in the open air, 
by public notice or particular 8ummons, 
iii or near some city or populOO8 town. 
Tbese notices or summOIlllN were issued 
upon determination by tbe king's select 
council, or the body met witbout notice. 
when the throne was vacant, to elect a new 
king. SubsequentlY' to the Norman con­
quest it was called oommuftB cmacilium 
regni, curiam agna, and finally pariiament ; 
but its oharRCter had become considerably 
ohanged. It was a court of last resort, 
more especially for determining cHsputes 
between the king and his thanes, and, ul­
timately, from all inferior tribunals. 
Great offenders, particularly thoee who 
were members of or might be summoned 
to the king'8 court, were here tried. The 
cuuall088 of tit1e-deeds was supplied, and 
a very extensive ~uity jurisdiction exer­
oised. 1 Spence,Eq. Jur. 78; 1 Bla. Com. 
1'7; 1 Reeve, Hiat. Eng. lAw 7; 9 Co. 
Pref. 

The principal duties of the witena-ge­
mote, liesides acting as bigh court of judi­
cature, was to elect the IIOvereign. a.ist 

. at his coronation, and co-operate in tbe 
enactment and administration of the laws. 
It made treaties jointly witb the king, and 
aided him in directing the milliary &ffairs 
of the kingdom. EXamination Into the 
state of ohurches, monasteries, their poe-
8888ions, discipline, and morals, were 
made before this tribunal. It appointed 
magistrates. and regulated the coin of the 
kingdom. It also provided for leT)"ing 
upon the people all such sums as the public 
necessities required; and no property of a 
freeman was, in fact, taxable without the 
consent of the gemote. Bede, lib. 2. c. 15: 
8 Tumer,AngI. Su.IOt; 1 Dugdalf>. )fon. 
20: Sax. Chron. 118, 140. 

The deliberations of their body had great 
weight; all important actions, such as 
law-making. were done by their advice: 
but they could not and did not pretend to 
do without the conaent of tbe freeholders 

when a capital deoision-eacb .. &be YOtiac 
of a tax, theeleotion of -kina, &be (IMIiDc 
of a law-WM in queMioD. At 8n& &be 
king of the ~Uab would &0 around with 
his I!ropoeed laWi to thell8Terallolk-mo&e, 
getting the aeparate conaent of e.cb. but 
in the tenth century the kings be&boaPt 
them of summoning the moota of the YU"­
iOO8 shires to meet them at IOID8 COD­
venient oentrallpOt, as Oxford 01' Loadoa. 
and what this collective moot or ~ 
gemot agreed to need not be 00D8riIwd 
again, since men from every abire were 
present. The Mycel-gemot 11''' the Jlag­
Rum Concilium of the Normans aDd deftl­
oped into the Higb Courts and ParIiamalta 
of the thirteenth century. 1 Social EDc­
land 188. See 8teY8D8. 8ouroee of &be CoD-
8titution 62. 

WITH8TBOlfGHAlID. IIlPleM· 
iDs. A teobnical pbrue iDdispeDu.ble ill 
describin.2 a forcible entry in an illClido 
ment. ~ other word or ciroumJooatioD 
will answer the -.me purpoI8. 8 Term 
837. 

wrI"BD.B.AW. To tab awa7'" 
bas been enjoyed; to take from. M Oa. _. 

w 1'1'BD.B.A WllfG A..JlJBOB. AD 
agreement made between the partieI in a 
8uit to . require one of the twelYe jaron 
impanelled to try a cause to leave the jury­
bolt; the act of leaving the bolt by- saob • 
juror is aIao called the withdrawing a jaJOl". 

This arrangement uauall7 takes pa... a& 
the recommendation of the judge, wbeD i& 
is obvioualy improper the cue 8boaJd ... 
ceed aD7 further. And it __ DOW ..t­
tied that in oivil CU8II the court baa power 
to do this, in the eurc_ of a 80UDi dis­
cretion, without the oonseDt 01 the (IUtiea. 
instead of noDBUiting the plaintitl; 8 Cow. 
127. 

The effect of withdrawing a jaJOl" pula 
an end to tbat particular trial. and Mt"b 
party must pay his own 00IIta: 8 Term IS":" ; 
9 DOwL 721; 1 Cr. M. 4: R. M. Ib P'ND-
8ylvania. the C08tB abide the el"ent 01 the 
sUit; Tr. 4: B. Pr. § 888. 

But the plaintift may bri~new 8Uit 
for the same ca1Jl8 of action : . 4: II. 40! : 
8 B. 4: Ad-N. Bee 8 Chitt,., .117. 

m American practice. bOweYH. tII. .... 
caU8f' ~ over, or is cootiDued. witboa& 
impairing the righta of eltber pan,-, until 
the nen term. 

Where the platntur, at the BUgpltioa 01 
the judge, withdraws a juror. with IhP 
understanding of bringing the mat&er ~ • 
final conclusion. it amounts to an und«­
taking not to bring an action fOl" &be __ 
cause; and if a second action be ~­
menced, the court willlltay the pI'OC~,If ... 
as against good faith: 1 Chit. Arob. Pr. 
2815. If, after a pril!Oner has pleadPd to all 
indiotment, and alter the jury haYe ... 
8worn and evidenoe otreftd, &be pablir 
proeecutor, without the ooae.-t of the 
priBober, witbdraw a juror meI'P1y ___ 
he is unprepared wk1I his eYid.aoe. tIw 
prIeoDer cannot aftenruda be tried ....... 
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WITHDRAWING A JUROR WITHOUT RESERVE 

aIDe indictment; S Cu. Cu. 804; Arob. I may have. been drawn by the vendor I 
Cr. . 4: • M want of faith; 6 Madd. 84. See PuJ'I'D. 
lu.-.l'B.u~',",..:N ..!IlL-IBL. T Au ON. 

withdrawing by plaintiff'1 attorney of the I WITHOU'l' THIS, TllAT. In 
nin -i,," oor ed a Ie, ore PI lin Th a tech ical words 
jur,1 is 8worn, • ...s t sa eff as 1lIl nave (q ) fo he rpo 
motion to postpone. S C. 4: P. 185 ; 8 Camp. I of denyini a matenal fact in the preced-
333 in leaf'-'J8, heth declaration plea 

re cati etc The tin rm' IlqI 
\1.VrI:BJlB.B'AX. The name of a writ I hoc (q. fl.). Com. Dig. Pleader (G 1); 1 

whi 1811" on he reh'm f "Jonnata to Ch'tt, PI 676, note a 
an 1&1 plu ~ of pie , b , 
which tbe sheriff is oommanded to take the I "" ... "1'1\_88 \Ang .all: tin n, 
def 1ant' own <WX>dP whioh may be found know). One whO ~tl1les to what he 
in ba' 'ok d P th 11& , n 1m II.. e,,! tel ell der th 
to deliver them to the plaintiff until suoh 110 ..bin",-Whl he ow fk l8D 
time as the defendant ChOOlleIl to 8ubmit 1 GreenL £'!. §§ 98, 828. 
hill If all t dis IB, th w 18 ca ed u n. to p nt 
whole of It to be replevied; and he is there- ~ II&O~, a w lin r t. ma . 
by further commanded that he do return I mg of a will.. When a person IIlIP.IS ~lS 
to co in t ner sh ha D& to wn n ins rwr ~ to gOlf 
executed the writ. HaulDl ••• P. ; Co. tha. he I Ie w ex,e ~ 18 P en 
~ Inst 140' Fitzh N B 68 "" I he 18 oalledanatteBtmg witness. 

• , ..., VIJ. Th p' ipal rules relatin to witness-
1. _l'lL.. LL. Wi 01 pro rt,. are e 11& e in vii in mi J&8E 

not equivalent to oonoealin~ property. To 1 and the II&me in all the courts, as well In 
wi" • old mm' 'ons' pb te rar- those various courts whose forms of pro-
8U8 usio rat tbJ a a fin ce g bo wed om e 0 la 
denial or rejection of the same. 149 U. S, I &8 lD those of the common law; 8 Greenl. 
278 Ev §§ 249 402; 2 Vea. Ch. 41 . 17 M&88. 808. 

TO E PE'J CY WI 1:88 
W.LTB..u.i. the 1 ts or.compa88 0 'I The question of the competenoy of a Wlt-

MAla. tiS1. In may be used In the senle neBB 18 for the oourt and not for the jury . 
of rate e of . C 420 87 V liM ; 7 :M 7 ; d a bj , 

WITHOUT. Outside; beyond. 91 U.I tio~ to. competpnoy IS no ,n8vc-aBa!i y 
8. ; 9 u.as. . "!alved If not taken before Ius examma-

. tl0 m 0 f : • E p. a.) • 
WITHOUT DAY. 'this 81gninell that I . persons, 0 ha er ion, y 

the cause or thing to whioh it relates is Wltne88ell; Bacon, Abr. Evidence (A). But 
ind nite adj rne as, en ase in ing is m of ~ xoe 
adjourned without day It is not a~alD to 1 su as a exc ed the ry d iti 
be inquired into. When the 'leg18lature of the term; and we have seen it to be es­
adJ n hou y, ya not mee se '1 taw' eBB oul lus' hi 
apm. ThiS is usually expressed in Latin, I sel y ta g oath Th .ore 11 w 
~ne die. cannot undel1ltand the usture and obli~-

tio f a oath r w r 'gio beh 
\. _TH .JT ..JD-lOL....IEL _, 0 is def ve to n ify d der 

WA8TE. When a tenant for life holds 1 nugatory, or whose orimes have been such 
the nd 'tho im) [)h to as &8 indO te ext e' nsib'lity to 
he ,of ~ disp aha fo as its not • ar xc ed. nd cor 
whether wilful or ctherwi!e. But still this I ingly, the following classes of persons have 
rig m ot wa- nly bUW''' 80 be<>n pronoun~ by the oommon law to be 
to tro he e te ; nd wi e in pe t. I , 0 . 
joined from oommitting malicious waste; I In/ant. 10 young as to be unable to ap­
Ba- Ab Wa t (N • 2 C Abr preciate the nature and binding quality of 
W e (pl. E IJ(] .cm rr an tho 0 un th age fou 
WASTE; WASTE. 1 teen 18 presumea Incapable until capacity 

-rrr UT PT-ro- OlD S be shown, but the lawflxesno limit of age 
Co RO w h w of i f e ude Wh ver 

I ohlld displays lluuloient intelbgenoe to ob­
~ 'UT "ftEC"'TfB E f!""" SAN serve and to narrate, it can be admitted to 

RB JR8 &DC I:IDI tell y; . &; S20 2 B m. 4 ; 

IMic.48,88 a.l,88 is. '1 
WITHOU'l' BE8E~VE. These U. S. 528. A child five years old' baa 

wo ar eq t~y d m nd ns be ad ted tea Y ; Grea. E 
sale at pu io tlO, hat e p ~rty!l ; &; 5 1.>cd • 
offere~, or to be offered, for sale, wll1 be I Mass. 225; Ii John~. 98; 88 Wis. '180: 15t 
sol unth reB e. hen pr rty' U. 528 Bu 'f t ohil is n ~w 
ad ise to be Id . hou ese , if. oi. ly truc 0 his po' " t 
puffer be employed to bl~, and actually bid I tnal may be put off, in order to give th6t 
at sa the un. ill e ce ne . Bar 'nst ion L h 8 
00 raotlns pur \Ber to oh bu nly the lBCr n 0 h~ rl; ; 
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C. &; It. t46. The law presumes that all 
witDeM18 tAmdered ina court of justice are 
not only competent but credible. If a wit­
D811 is incompetent, this mUBt be shown 
by the party objeotlng to him; It he is. not 
credible, thls must be shown either from 
his examination, or by ImJI8I'!Chlng evi­
dence aliunde; 1 Whart. Ev. § 892. Bee 
D1SCRBTION. 

Idwtll,lunotica, intoo:icated~. and, 
generally, thoee who labor under lueb pri­
vation or imbecility of mind that they can­
not understand the nature and obligation 
of an oath. The competency of sUch is 
restored with the recovery or acquisition 
of tbia power; 10 Johus. 882: B8 Conn. 
177; 16 Vt. 474; 7 Wheat. 438; but the 
question of their credibility should be left 
to the jury; 97 Ala. 8&. And 80 a lunatic 
in a lucid·interval may testify; 1 Greenl. 
~v. § 861S; even though an inmate of an 
UllaDe asylum; 86 Atl. Rep. (DeL) 4.'i8; 82 
Fed. Re{». 790; or one who bas been ad­
judged Insane; 80 id. 86. Pereona deaf 
and dumb from their birth are presumed 
to come within this prinoiple of exclusion 
until their competenoy is aliown ; 1 Greenl. 
Ev. § 866; but suoh aIJ8l'8On is not deemed 
to be an idiot; 118 Ko. 127. A witnCS8 
unable to ~ or hear is not incompetent, 
but may give his evidence by writing or 
by signs, or in any other manner in which 
he can make it in1lelliKible; Staph. Ev. art. 
107. See llCush. 41f. A person in a 8tate 
of intoxication cannot be admitted as a 
witneu: 15 S. &; R.~. Bee Ray, Ked. 
Jur. o. 22. ,800; 16John8.1~. Deficiency 
in perception must go to the incapacity of 
perceiving the matter in dispute, in order 
to operate as an exolusion, hence a bliud 
man can testify to what he has heard. aud 
a dll&f man to what he has seen; 1 Wbari. 
Ev. § 401. 

Stich as are i~ to the obligation 01 
an oath,lrom delect 01 religioru sentiment 
or beliel. AtheiBtll, and pel1lODB di8be­
lieving in any system of divine rewarda 
and punishments, are of this claaB. It; is 
reoiEoned sufficient qualification in this 
partioular if one beHeve in a God and that 
he will reward and punish us aooording to 
our deeertB. It is enough to believe that 
8uch punishment visits us in this world 
only; 1 Greenl. Ev. !l 869 ; 5 Kaas. 18; 14 
lIIlaBs. 184; 26 Pat 274; 16 Ohio 121 ; 7 
Conn. 66: 22 So. Rep. (La.) 841. 

It matters not, so far as mere competency 
is concerned, that a witn8B8 should believe 
in one God, or in one God rather than an­
other, or 8hould hold any particular form 
of religious belief, provided. only that he 
brings himself within the rule above laid 
down. And, therefore, the oath may be 
administered in any form whatever, and 
with any ceremonies whatever, that will 
bind the conscience of the ",itn8B8; 1 
GreenL Ev. ~ 871 ; 1 Sm. L Cas. 789. By 
Mtatute in £ngland and in mOBt of the 
United States, religi0U8 dlBbelif'f no longer 
diequalifiM, ,ProviRion being made for an 
affirmation mstead, and the witn... if 
teetifyi.nc faIeel;y. beina subject to the pen-
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alties of perjury; Wbart. Ev. I -. n. 
Bee ATIIBIST. 

Peraonl iR/atllOUl, i ... those who bave 
committed and been lep1ly convi .... of 
crimes the nature and magnitudeofwhicla 
show them to be inaenaible to the oblipUcD 
of an oath. See WAllY. Buch crimes are 
enumerated under the beade of tnIMOD, 
felony,and the cri1lleft lalA; 1 GI't'eDL Ey. 
~.~!; 2 Dod&. Adm. 111. See CIUJID 

The only method of establishing Infamy 
is by producing the record of OOI1viction. 
It i8 not even sufBcient to show an ad­
mi88ion of guilt by the witneu hiDllllllf: • 
Cow. 707 ; 2K888. 108 ; 97 id. 587: bat in 
England a witness may be asked .... hether 
he ball been convicted, etc. : Stapb. Ev. 
art. 180. Pardon or the reversal of a "0-
tence restores the comJ)8tencr of an in­
famous person, except where tllis diDbWty 
is annexed to an offence by a statute : 1 
Greenl. Ev. § 878 ; 2 Salk. 518 : 2 Bargr. 
Jurid. Arg. 121. See 58 Fed. Rep. M2: 144 
U, S. 168 ; 21 Tax. App. 1 : even if graat.ed 
for the reason, among others. that his te. 
timony was d~ by the government ill 
a cause then pending : 1 (2 U. S. 430. See 
PAROON. 

Thill exclusion on account of infamy 01' 
defect in religious belief applies only where 
a person is offered _ a witl1etl8 : 1 0reenI. 
ET. § 874 ; II Q. B. 711. But whereVf'l' ODe 
is a party to the suit, wishing to make af­
fidavit iia the wrual OOUI'II8 of proceedinc, 
and, in general, wherever the Ii .... requires 
an oath as the condition of its protection 
or its aid, it presumes conclUBively_ and 
absolutely that all persons are capable 01 
an oath ; &ark. Ev. 898 ; 1 .\ahm. 57. There 
is a confiict of amhority as to how far a 
foreign judgment of an infamous oifft1a' 
disqualifies a witnetIB. In New York. he. 
not disqualified; 77 N. Y. 400. In Penn-
8ylvania, he i8 held not to be di8Qualified 
nnle. the record of conviction be pr0-
duced, and not then If he baa II8nt'Cl oat 
his term of imprisonment: 8 Brewst. 411. 
In M8IIII&Ch\1llel.ts, the record ill admit&ed 
merely to affect biB credibility: 1 .. lIa& 
57G. In New Ham .. blre, the witn_ will 
be disqualified if the law. of bis own .a&e 
make him 80, and the crime, if committed 
in New Ham .. bire, would have had the 
same effect; 10 N. B. 22. In Alabama: 
28 Ala. 44; and Virginia; II Gratt. ;OS : 
the record is rejected altogether: but not 
so in North Carolina; 8 Hawks 898. lie 
is disqualified in Neftda : 15 Nev. It. &.. 
WhArl. Con1l. Laws till 107, 789. A con· 
vil-tion Rnd senwnce can have DO ~ 
etrt.'ct beyond the limits of the B&&&e in 
which tbe judgment ill rendered UD_the 
statute of another &tate give IlUCb e«eet to 
them: 1.&4 U. S. 268. If a statute permhil 
a defendant in a criminal cue to ~fv 011 
his own behalf, be may do an, tboU«fi ift. 
ramop. but not againllt a oo-deffIDdaD& : • 
S. C. 278. 

Slatlu were It'nerally held Inaompetea' 
to teet1fy, by statutcJry provWona. In the 
alan _. in suits bet ..... whi1le ,... 

• 
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80118; 7 T. B. Mou. 91; • Ohio 838; II 
Litt.171. 

When it is laid that all penons may be 
witneases, it is Dot meant that all persoDS 
may testify iD all ouea. The testimony of 
such as are geDerally qualified and conlp8-
tent under other cirownataDces or &I to 
other matters is eometimes excluded out of 
re~d to their special relatioDS to the C&U88 
in l8Iue or the parties, or from lOme other 
circumatancee Dot working a general dia­
qualification. 

Fbrtiu to the record were not competeDt 
witneBlMl8, at common Jaw, for themaelves 
or their co-euitors. Nor were they com­
~llable to testil! for the adverse ~y ; 7 
Bingh. 891J; laO JohDS. 1'2; 11 Pick. 117; 
11 Conn. M2; but they were competent to 
do 80; although one of several ()()otIuitors 
could not thus become a witn818 for the 
advel'1!aries without the consent of his 
&88OCiates; 1 Greenl. Ev. §8M; IJ How. 11; 
6 Humph. 400. Regard W&I had not merely 
to the nominal party to the record, but 
also to the real party in interest; and the 
former was not;, allowed to testify for the 
advene side without the consent of the 
latter; 1 Greenl. Ev. § 829; 16 Pick. 501; 
20 JohD&. 14 Persons who have no in­
terest in the matter in contro~rs are not 
iDcompetent merely because es to the 
action; 118 Ind. !iI27; 1M U. • 6IJO. 

In lOme jurisdictioDS a party had the 
right of com~lliDg his adversary to answer 
interrogatonea under oath, as also to ap­
pear and testify. And, in equity, parties 
could require and use each other's testi­
mony; and the &DIwer of a defendant as 
to any matters stated in the bill was 
evidence in his own favor; 1 Greenl. Ev. 
§ 329; 2 Story, Eq. Jur. 11128. 

There were other exceptions to this rule. 
Cases where the adverse party had been 
guilty of lOme fraud or other tortious and 
unwarrantable act of intenneddllng with 
the complainant's goods, and no other 
evidence than that of the complainant 
himself could be had of the amount of 
damage,-cases, also, where evidence of 
the parties was deemed e&II8ntial to the 
purposes of publio justice, no other evi­
dence being attainable,-were exceptions; 
1 Greenl. Ev. ~ 848; 1 Me. 27. 

On this same principle, per807Ul directly 
interested in th6 result of the Mt (see IN­
TBRBST), or in the record &l1Ul instrument 
of evidence, were exclnded ; and where the 
event of ';he cause turned upon a question 
which if decided one way would hal"e ren­
dered the party offered as a witness liable, 
while a contrary decision would have pro­
tected him, he was excluded; Stark. Ev. 
1730. But to this rule, al80, there were 
exceptioDS: Stark. Ev. 1781; of which the 
case of agents testifying as to matters to 
which their agency extended, forms one: 
1 Greenl. Ev.\:j 386; so also an employe of 
a charitable inst.itution; 103 Pa. 1M; or a 
taxpayer of a town to which a library was 
given by will; 160 Mass. 140; were not in­
competent for interest. 

In both England and the United States, 

tbe rules of exclusion on the ground of 
interest have been abrogated. 'lhe objt'6t 
of the ltatUtes has been to remove In arti­
fioial restraints to comll6tenoy so as to put 
the partiea upon a footmg of equality with 
other witna.es, both in their ILdmi8llibility 
to teRify for themselves. and in their being 
compeU&ble to testify for others; 11 Wall. 
.as. In most of the statutes, however, 
C&IIeI are excepted whe~ a suit is brought 
by or againa executors or administrators. 
In these casea where one of theJl&rties toa 
contract fa dead, the survivor 18 not per­
mitted toHltify ; MPa. 297; butthisexcep­
tion dces not exclude directoJ'8 or stockhol­
ders of a corporation whloh is a party, when 
the other party is dead; 328. W. Rep. 
(Mo.) 8M; 24 S. E. Rep. (Ga.) 409. But 
tbe exception does not make the surviving 
party incompetent, it only precludes him 
from testifying to communications with 
thedeceased; 59 Me. 2119; 64 Ill. 121. The 
test is the nature of the communications. 
The witn8118 cannot testify to personal 
oommunicatioDS with the deceased party; 
M Barb. 189; 19 Gray 4IJ9; 76 la. 101; 100 
N. O. 150; but it h&s been held that if 
documents can be proved by independent 
eviden(le, the case 18 not within the excep­
tion; 21 Mich. 8M. A husbulld may testify 
to conversation between his wife and the 
de~dent, in which he took 1)0 part: 88 8. 
C. 1118; but one who is interested in the 
contest of a will cannot testify as to con­
versations between testator and another 
in which the witness took no part; 78 Hun 
48. If tbe suit is brought against co­
defendants, of whom only one is dead, 
when the contraot was made either with 
the living oo-defendant&, or with the living 
and dead concurrently, the case is not 
within the exception; 9 Allen 144; 22 
Ohio at. 208. But where an action was 
brought agaiDSt three partners, one of 
whom subsequently died, and his executors 
were substituted, the plaintiff is not a 
competent witness as to anything which 
occurred during the lifetime of the deceased 
partner although the latter may have taken 
no part in the contract on which the action 
was brought; tn Pa. 111. In an action by 
a BUrl"ivini{ partner on a book account, the 
defendant IS competent to testify to pay­
ments by him to the deceased partner; 9 
Ind. App. 821. 

Under these statutes, which confine the 
exception to suits against executoJ'8 and 
admmistrators, the death pf an agent of 
one party, through whom thecontrs.ct was 
made, does not prevent the surviving party 
from testifying to the contract; 2 W. N. C. 
(Pa.) 66IJ; but under statutes which ex­
clude the surviving party to a contract, the 
death of a contracting agent excludes the 
surviving party who contracted with him; 
26 Wisc.lJOO. See llRN. C. 51)1. An ajtl'nt 
who makes a llale of goods for his prinCipal 
is not incompetent to testify to the cir­
cumstances of the tnm8al'tion because of 
the death of the buyer: 50 Ohio St. MS. 
Unless the exception expressly covers an 
suits agaiDSt executors and administrators, . 
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it does not exclude the plaiatiff from 
proving matters oocurring Bince the death 
of the party of whom the defendant ia 
executOr: 'B N. H. 90. The exception in 
statutes where the exclusion reJaf.ee only 
to the surviving party in contracte does 
not inolude torts: 60 Mo. 214. When the 
deposition of a deceasE'Ci party afterwards 
ia put in evidence, the other party being 
still living, such other party sbould be 
admitted as a witne118 in reply ; 52 Ga. 
885; 114 Mo. 66. See, IJenenilly. 12 L. B. 
A. 836. As to exolU81on of teatimODY 

. againat a decedent on the ground of inter­
. eat, see 12 Lawy. ~~. Ann. 886. 

HUilband and wi.[6 were excluded at 
common law from gtving testimony for or 
against each other when either was a party 
to the suit or interested. And neither waa 
compeLent to prove a fact directly tending 
to criminate the other. This rule was 
founded partly on their identity of interest, 
and partly, perhaps ohiefly, on the policy 
of tile law which aima to protect the con­
fldence between man and wife that ia e. 
&ential to the comfort of the married reI. 
tion, and, through that, to the good order 
of society. Whether or not the diaability 
of husband or wife may be removed by 
consent of the other ia matter of diapute ; 8 
C. cI; P. 531; 1 Greenl. Ev. § 840. In Eng­
land, by stat. 16 cI; 17 Viet. o. 88, COD8ep.t 
removes the disability; Whart. Ev. ti 428. 
But it ia not removed b, death, nor by the 
diaaolution of the marnage relation, 80 far 
as respects information derived confiden­
tially during marital intercourse; 47 N. H. 
100. She may, however, testify aa to mat­
tera which transpired subsequently to a 
divorce; 86 Ala. 86. 

The wife of a member of a partnerabi,p. 
ia not competent 88 a witneaa in a swt 
~nst the partnerahiJi~!t Vt. 588. 

The rule ia not or' . r affected by 
statutes permitting husbuld or wife to 
testify for or against each other: 60 Barb. 
527; nor does the statute 88 to the evi­
dence of parties in interest ~nerally affect 
their common-law incapacity to testify; 
18 Wall 452. 

Some exceptions to thia rule; 1 Greenl. 
Ev. § 848; are admitted out of neoeaaity 
for the protection of husband and wife 
against each other, and for the salte of 
public justice. aa in proeeoutiona for vio­
lence committed by either of them upon 
the other. See Bac. Abr. Evidence (A): 1 
Greenl. Ev. ~ 884; 1 Ves. Ch. 49; Ky. cI; M. 
BIS8: 187 U. S. 496. It ia not error to re­
ceive the testimony of the wife of a person 
on trial lor murder by consent of his 
counsel if she is adviaed by th~ court that 
abe need not testify unleaa sbe deairee to 
do 80; 148 U. S. 825. 

Partie. to negotiable i1&8trKment. are, in 
some jurisdictiona, held incompetent to in­
oolidate thue i1&8trKment. to which they 
have given currenoy by their signature. 
Such seems to be the prevailing. but not 
universal, rule in the United States: while 
in EnfSland such testimony is admitted, 
the obJection going only to its credibility; 

1 GreenL Ev. § 888; 1 Term _; I .... 
471; 8 How. 'ftI: :5 N. H. 147; 10 Pa. _: 
M Vt. _; 18 Ohio 57V: 1 MilL M1; 1 
Conn. 280; 4 Tex. 871 ; 811arr. & J. 171. 

And, flnallf' there are certain ~ 
tial commuRictJtiou; 1 GreenJ. Bv. 1$ _: 
to which the recipieIK of them, from pn­
enl conaideratioDa of policy, is not al­
lowed to testify. But the P.!ivilep may 
be waived by the party entitled to claim 
the benefit of it, as when two Dbysic .... 
were in consultation, a ~1 by ealling 
one waives the right to object to the __ 
timonl'_ of the other agaiD8t her; 4.1 N. E. 
Rep. (N. Y.) 410. Bee ColQ'lDDTW. Co.­
IlUNlCATIONS. 

Judge. are Dot; compellable to ~ to 
what occurred in their c:.nsultaUona: bat 
they may be examined 8lI to what &oak 
~ before them on the trial in order to 
Identify the case, or prove the w.timony 
of a witDeaJ; 1 Whai"t. Ev. § eoo: _ 4 
Bandf. 110; but in EnglaDd there is a do:lbt 
88 to the latter proJ)08ition; ~h. Ev. 
art. 111; and it; ia said that in EnglaDcl a 
b&rriater oaDDOt be compelled to teM.ify .. 
to what he said in court in bia chander 
of barrister; id. 

The fact; that one ia counsel in the cue 
does not dillQualify him from t.eII&ifying : 
82 Tex. Cr. R: 100 • 

.Per8onB in poaaeaioR 0/ aeerda 0/ ataU 
or matters the diaoloaure of which would 
be prejudicial to the publio inte ...... are 
not allowed to testify therMo; 1 GreenL 
Ev. § 250. 

Grand i"rora and per-~llwJor. 
a grand)U17n 1 Greenl. Ev. ~ 20: are not 
permitted to testif7 to the prOreedings had 
before that body; 1 PhiD. Ev. 177. See 
CoNPlDBNTIAL CoIDlUN1CA'I10MB. 

TIIB MEANS OF 8BCUJUNO TBB A'ITIIlQ)o 
ANCB .lND TDTuIONY OF WlrNDBJIS. In 
general, all persona who are competeDt 
may be ~ to attend and teI¢ify. 
As to com ing expert witneeaea to ... 
tend, see 

Provision baa been made by atMute. in 
moat if not in all of the states, for the cue 
of persona living at an inconvenient dla­
tance from the place of trial. as weU .. 
for the case of sUch 88 are sick or about to 
leave the state, or otherwitle likely to be 
put to gr.-I; inconvenience b7 a compul­
lOry attendance, and alao for surh .. are 
alread7 in a foreign ~ictioD, by aUow-­
iog the taking of their deposition in writ­
ing before lOme magistrate or oftloer Dear 
at hand, to be read at the trial: 1 Oneal. 
Ev. §821. 

In criminal oaaea, all penona are oam­
peUable CO appear and testify without ...,. 
previous tender 01 their fees; aDd an7 by· 
stander in court may be compelJed to _ 
tify without a previous 8UIIUDOD8 or teDder 
of fees: 1 Greenl. Ev. § 311 : 4 Cow . .w; .S 
Maaa. 501 ; 4 Cuah. 249. 

But in civil suit. which are bMweeD 
man and man. a party ia allowed to oompel 
the attendance and teatimOD7 of a witDell 
only on condition 01 a pre .. ymen& Of' 
teniler of hia fees for travel to the place at 
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trial, anet for one daJ'. attendanoe there. 
'1'hia Hems, 88 a general rule, &0 be the 
least that can be tendered; 1 Green!. Ev. 
I 810; 4 Johns. 811; 1 Mete. Maaa. 298; 8 
110. 888; 41 N. H. 121. See 40 W. App. 898 ; 
and a witneae who attends without the 
paJ!Dent or tender of his feee, waivee their 
tender or payment in advanoe; 87 Wis. 
6215. In the courts 01 the United Slates, 
88 well 88 in England, a witne1J8 may re­
quire his fees for travel both way.; 1 
Greenl Ev. § 810; 8 Taunt. 88. And in 
oivil 08888 a penon oumot be compelled 
to testify, although he ohanoe to be pre&­
ent in court, unle1J8 re~ly WUJDIDOned 
and tendered his feee; 1 P&m. Ev. 888. 
Being in attendanoe in obedienoe to a 
aummona, he may, nevertheleea, refuae to 
teatify from day to day, unl ... hfa dail:r 
fees are paid or tendered; I Phill. Ev. § 
878. Whether or not he may refuae to at­
tend from day to day without the prepay­
ment or tender of his daily feee, is a matter 
about whioh there are different deowona i 
1 Greenl. Ev. § 810; 10 Vt. 498 ; 14 East 16. 
A witn8118 may maintain an action against 
the party aummoniDg him for his feee; 
Stark. Ev. 1727. Tederal courts allow 
mileage and per diem feee, although no 
.ubpama was issued; M Fed. Rep. 464; 88 
ttl. 118; 87 ttl. 844. As to additional oom­
pensation to experts, He ExPBB'1'8, and also 
48 N. E. Rep. (Ill.) 108, and comments 
thereon in 18 N. Y. L. J. (Dec. 8, 1897). 

Witnesses are also compellable to pro­
duoe papers in their oustody to which either 
party h88 a right 88 evidence, on the lI&JDe 
principle that they are required to testify 
what they know; 1 Greenl. Ev. § MS. See 
DmooVZBY; St1Bl'OI:NA. DuCB8 TJicuK. 

This rule 88 &0 title-deeds appears to be 
peculiar to ~land. In this country, it is 
said that a WItness, not a partr, may be 
compelled to produce any of hiS private 
papers. Whether the court, on inspection, 
will require them to be put in evidence 
may be a matter of discretion; Steph. Ev. 
art. 118, n. See 14 Gral226. 

The attendance of witnesses is ordinarily 
procured by means of a writ of subpama; 
sometimes, when they are in oustody, by 
a writ of habeaB ~ ad tutiftcandum; 
and sometimes, in criminal oases, by their 
own recognizance, either with or without 
sureties; 1 Greenl. Ev. ~ 809, 812; 2 Phill. 
Ey. 870, 874. If a wltneBB disobey the 
summons, J!rooeBB of attachment for con­
tempt willl881le to enforce his attendanoe 
and an action also lies against him at com­
mon law; 1 Greenl. EV. § IU9; 1 Stark. 
Ev.1727. 

Nor can any third party intervene to 
prevent the attendance of a witness. 
Neither can he take advantage of a wit­
neBB's attendance at the plaoe of trial, to 
arrest him on civil proc8ll8. See PRIvI­
LEGB I'BOIl ARREST. 

Where a non-resident is in attendanoe 
on a trial in a circuit court of the United 
States 88 • witness in a case therein pend­
ing, he is privileged from service of aum­
DlOna in a civil action issued from a state 

court of such state, and the privil1!g8 ex­
tends to a reasonable time after tlie dis­
position of the cause to enable him to re­
turn to his own state; 11 Fed. Rep. 582. 
Bee 25 Alb. L. J. 424; !WI Vt. 694; anathis is 
the general rule. 

As TO THE Ex.umrATIOH or WlT!m88B8. 
In the common-law courts, uaminations 
are had vim voce, in open court, by ques­
tiona and anawers. The same course is 
now adOlJted to a great extent in equity 
ad admlralty courts, and other J!roiieed­
ings acoordinsto the formsofthe Olvil law. 
BUt the regular method of examining in 
these last-named courts, 88 also in the 
court of olaims, is by deposition taken in 
writiDf out of court; 2 Story, Eq. Jur. § 
1627; Greenl. Ev. § 251. 

A trial court may ask a witneBB suob 
questions 88 it deemsneoessary for its own 
information and that of the jury; 122 Mo. 
80'7. 

On motion, in oivil and criminal C88eB, 
witneBBell will generally be excluded from 
the oourt-room while others are under­
going examinatfGD in the same case ; this, 
however, is not matter of right, but with­
lD the discretion of the court; 1 Greenl. 
Ev. § 482; 4 C. cl;P. 585; 2 Swan 287; 8 
WisC.214. 

Witnesses are required to testify from 
their own knowledge and recollection. 
Yet they are permitW to refresh their 
memory by referenoe, while on the stand, 
to papers written at or very near the time 
of the transaction in question. See MBIl­
ORA.HDUIl. 

Being onoe in attendance, a witneBB ma~, 
in general. be compelled to answer au 
questions that may regally be put to him. 
Bee EVIDBNCB. 

Yet there are exceptions to this rule. 
Be is not compellable where the answer 
would have a tendency to expose him to a 
penal liability or any kind of punisbment! 
or to a criminal charge or a forfeiture Of 
his estate; 1 Greenl. Ev. § 451. See PJtrv­
ILBGB. 

The court, it is said, decides 88 to the 
tendency of the answer, and will inatruct 
the witness 88 to his privilege; 2 Phill. Ev. 
417; 4 Cush. 594; 1 Den . .819. It has been 
held that the question whether an answer 
would have this tendency is to be deter­
mined by the cath of the witness; 17 Jur. 
898. And in point of fact, out of the ne­
CelJ8ity of the case, it is a matter which the 
witnE188 may be said practically to decide 
for himself. The witneSB may answer if 
he chooses; and if he do answer after hav­
ing been advised of his privileges, he must 
answer in full; and hIB answer may be 
used in evidence against him for all pur­
poses; 1 Greenl. Ev. ~ 451,458; 4 Wend. 
252; 11 Cush. 487; IlfVt. 491; 20 N. H. 
540. It is held that a defendant who vol­
untarily offers himself as a witneBB on his 
own behalf waives this privilege of refus­
ing to anawer a question because it may 
tend to otiminate him; 98 N. C. 599. The 
ob)ection that the answer may tend to 
cnminate can only be made by the wit-
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De. himBelt; 16 Colo. 2150. See 28 FIa. 
90. 

Whether a witneaa be compellable &0 an­
ewer to hie own degradation or infamy is 
a IM'int &II to whioli IIOJDe distinctions an 
to be taken: a witn888 cannot refuse to 
taltify simply beoaU88 his anewer would 
tend to diegr&oe him; it must be lleen to 
have that 81Iect oertainly and directly; 1 
Green!. Ev. i 4M. He cannot, it would 
seem, refU88 to give testimony whioh is 
material and relevant to the ieBue, for the 
re&IIOn that it would disgrace him, or ex­
pose him to oivil liability. A witneae is 
not the sole judge whether a question put 
to him. if aneweled, may tend &0 criminate 
him. The court must see from the oil'­
oumetanoee of the case that there is rea­
IIOD&ble ground to apprehend dan~r to the 
wimeu from hie being compelled to an­
ewer. in order to excuse him, But if the 
fact once apJle&f that the witneae is in 
danger. great latitude will be allowed him 
In jlldgiilg for himself the effeot of any 
partiouIar question; 96 Ch. Div. 294; 1 
Green!. Ev. § 4M; 1 Hood. & H. 108; , 
Wend. 260; 9 Ired. 846. Bee 8 Moo. Rep. 
159. A witneae may, however. be com­
pelled to testify concerning his oriminal 
acta, when proeeclltion therefor is barred ; 
68 Vt. 8Q9; but only after it is shown 
aftlrma~vely .that no proeeclltion is pend­
ing agamet him; ~ N. E. Rep. (Ill.) 781. 

But it would appear that he may refuse 
where the question (being one put on 0l'0IIII­
examination) is not relevUlt and material, 
alld does not in and::ay affect the credit 
of the witn .. ; 8 p. 1i19; 18 N. H. 92 ; 
1 Grar 108. Whether a w'itneae. when a 
questIon is Pllt on the OI'OfIItoeumination 
whioh is not relevant and material to the 
iuue, yet goes to affect his oredit. will be 
prot.eoted in refusing to IUllIwer, simply on 
the ground that hie anewer would have 
a dir80t and certain effect to diegraoe him, 
is a matter not olparly agreed upon. There 
is good reason to hold that a witneaelhould 
be compelled to anewer in euoh a case; 1 
Stark. Ev. 1«; 1 C. & P. 8Ii; B Swanet. 
216; B Camp. 687; 8 Yeates ti9. But the 
whole matter is one that is largely subject 
to the ditooretion of the courts; 1 Greenl. 
Ev. §§ 431, «9. 

There seeme no doubt that a witn8IIB is 
in no case com,P8tent to allege his own tur­
pitude, or to glve evidence whioh involves 
hie own infamy or impeaches his most 
solemn acta, if he be otherwise quali8ed to 
testify; Stark. Ev. 1787. See 115 Cent. L. 
J.~. 

The privilege given by the 8th amend­
ment to the OODBtitution, that no person 
ehaD be compelled in any oriminal oase to 
be a witness &l(ainst himself, extends to a 
prooeedinJ;t before " grand jury: 142 U. 
S. 1547. The provision of the IntefMtate 
Commerce Commi.lion Aot, compelling 
parti88 to teRtif, even though the evldenre 
may tA>nd to orlminate them, is not in con­
Biot with the fifth amendment, since the 
_tute it.'I8lf protects them from _punish­
ment; 161 U. 8. 1581, afIlrmiDg 70 Fed. 

Rep. 46; Fiel, Gray. ShfrM, and White. 
JJ., dieaenting. Bee llrrBBsuta eo. 
JDBCB CoJOlJS8l0N. 

The course of eumination ill, 8nt, a 
direct examination by the party producinc 
the witnEBB; tllen, if desired, a O~­
arnination by the adverse party, and a re­
examination by ths party producing; 1 
StarJti~l Ev. 128, 129. As to the direct toX­
aminaQon. the general rule is that leadinc 
questions, " e. euch &II sugg8Bt the anaw_ 
expected 01' desired, cannot be Jlut; to a 
witneea by the party producing him. But 
thie rule has IIOID8 reasonable exceptiODl'; 
1 Greenl. Bv. §~. Bee 86 Neb. M1: t7 
Ala. 681 ; as, where a witDea is hoetile, , 
1eadingqueetlODll are proper; a Ill. App. 
180; 89 Jlioh. 4.51 ; alsO when the anawel'8 
of a witin8118 have taken by ewpriIe the 
party calling him; 1M U. S. IN. A oourti 
of error will not reverse because a Ieadjq 
question was allowed; 87 Pa. 124: II, N: 
J. Iml; 8 Allen .e6; 189 IU. 6«; 1 Miac. 
Hap, 8M; ccmtnJ, 99 111. 888. As t he al­
lowance of leading queaticma ia largely in 
the dieoretion of toe trial judn, the appel­
late court will reverse for inwli caaee only 
where there has been all abuee of diacr('­
tion; 81 JIich. 611. See 75 Bun 17; 85 
Wis. 611i; 91 Ga. 819; 154 U. S. 11M: 51 
Mo. App. 102; 71i Ia. 74.2. Stee l.i:.4Duco 
QQJ:sTION. 

Leading questions, however, are allowed 
upon cross-examination. See, generally. 
CB088-E%A1UN.t.TlON. 

The right of re-examination t'xtenda &0 
all topics upon which a wito .. baa heeD 
OI'088-8ltaDlIned; but the witneY CIUlIIO& 
at this stage, without permission of the 
court. be questioned as to any new facta 
UIlOOIlJUlOted with the sub,jeot of UII' C~ 
euminat.ion and not tending to explain i\ ; 
1 Greenl. Ev. ~ 467. 

But the court may in aU C8IIlfI pt"rmit a 
witne811 to be called either for funher ex­
amination in obief, or for further C~ 
examination; Steph. Ev. art. 126; and 
may it8elf recall a witn888 at any 8t~g\! of 
the prooeedings, and examine or cn.­
eumine. at ita dieoretion: 6 C. & P. 6Ii8. 
If DeW matter is introduced on the Ie­
examination, by permiaion of the court, 
the adverse .. rty may further l'l~ 
examine upon that matter: Steph. E,·. art. 
127. 

A party cannot impeach the credit of 
hie own witnetlll. But be ia IIOIIIetimes. in 
cues of hardship, permitted to contndicl 
him by other testimony: 1 Stark. E,'. 14:'; 
1 GreenL Ev. § 442. And a pany boRfl~ 
surprised at the unexpt'CUld t8Btimony of 
his witne118 may be pprmitted to interTople 
him. M to previous deolaration. allepd to 
have been mllde by him inCODlliatent with 
Ills testimony, the object being to prove 
the wifineM'. reoo11eCJtIon. and to .... 
him, if mistaken. to review wbat be .. 
IlAid: 1 Wbart. Ev. 1$ MI. See "'-fra. 

The credit of an .ovel'8U'7'a wiu.. .., 
he impeaohed by ~uminatton. 01' by 
general evidence d~ his I'8puta&ioa 
for veracity (but not by evideDoe of .. 
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WITNESS 

• ticular facts whioh otherwise are irreleo­
vant and immaterial), and by evidence of 
his ha\'in~ said or done something before 
which is Inconsistent with his evidence at 
the trial. Also, of 0011I1I8, he may be con­
tradicted by other testimony j 1 Greenl. 
Ev. §§ 401. But he cannot be contradicted 
as to collateral and irrelevant matter on 
whioh he was croe&-eumined; 66 Mias. 
196; 73 Cal. 108; 76 Ia. 67; 89 Kan. 113; 
97 N. C. 443; 38 Ark. 123. In lOme states 
evidence ma:y be given of a witness's gen­
eral reputation (q. v.); 4 Wene!. 237; 2 
Dev. 209; 115 Mo. 419. See 29 Mloh. 173; 
9'7 id. 484. But the testimony of a witness 
cannot be impeached by evidence of par­
ticular crimea; 98 Al&. 43; nor can a 
woman be imP.MChed b,. evidence of the 
lack of chastity j 94 Mloh. 680. See 111-
PBACIDIENT. 

In order to teat a witn88ll's accuracy, 
veracity, or oredibility, he may be C1'088-
examined as to .. his relations to either of 
the parties or the subject-matter in dis­
pute; his interest, his motives, his way of 
life, his a.ociations, his hablta, his prej­
udices, biB physioial defeotaand infirmities, 
his mental idiosyncrasies, if they affect his 
capacity; his means of knowledge and 
powen of diaoemment, memory, and de­
acription·-may all be revelant." May's 
Staph. Ev. art. 129. But it baa been said 
that questions otherwise irrelevant can­
not be asked for the purpose of testing hia 
moral sense; 4 Cuah. 398. He cannot be 
discredited by asking him if he baa not 
been impeached .. a witness upon the trial 
of another action; 76 Cal. 192. 

Generally, where proof is to be offered 
that a witness baa said or done something 
inconsiatent with hiH evidence, a founda:;. 
tion must ftrst be laid and an opportunity 
for explanation offered, by asking the wit­
n81111 himself whether he has not said or 
done what it ia proposed to prove, specify­
jug partioulan of time, place, and peraon ; 
1 Green!. Ev. § 462; 2 Br. & B. 813; 16 
How. 88; 76 Fa. 83; 182 U. S. 894; 98 N. 
C. 708; 97 Mo. 1M; 77 Ga. 781 J.28 Neb. 
683; 74 Ia. 628; 86 Ala. 110; 187 u. S. 307 ; 
but in other cases it has been held that no 
foundation need flnt be laid; 17 Mass. 160; 
38 Mo. M ; S2 Conn. 622 ; 31 Vt. 442. Such 
statements made on other oooaaions must 
be material to the cause j 82 W. Va. 177. 
Statements introduced for contradiotions 
must be those 01 the witneea; 160 U. B. 70. 
The failure to lay a proper foundation can­
not avail on appeal, where it wu all" 
parent that the witneIIJ undentood the 
oooaaion referred to and had full oppor­
tunity to explain deficienoies; 88 Fed. 
Rep.147. 

In England and JrIaaaaohusetta, by stat­
ute, the same course may be taken with a 
witneaa on his examination in chief, if the 
judge is of opinion that he is hostile to 
the party by whom he was called, and 
permits the question. Apart from statute 
such evidt"nce baa not generally been con· 
sidered as admiBllible ; May's Steph. Ev. art. 
181 j H N. Y. 1i8IS; 49 Cal. 884; if the BOle 

WITNESS 

effect is to discredit; but if the ~ be 
to show the \vitneaa he is in erroryit is ad­
miaBible; 13 Ad. & E. 878; G8 N. .280. 

Proof of declarations made by a witn81111 
out of court in corroboration of the testi­
mony given by him at the trial is, as a 
general rule, inadmiaBible. See 88 Ala. 3 ; 
27 Tex. App.. 847. But when a witn81111 is 
oharged With having been actuated by 
lOme motive prompting him to a falae 
statement, or that the atory is a recent 
fabrication, it may be shown that he made 
similar stat8menta before any auoh motive 
existed; 68 Ill. In4 j 48 Cal. as; 11 Ho"-_ 
480; 74 Cal. 1. Bee 98 N. C. 629; 103 id. 
419. 

Evidence of general good reputation 
may be offered to support a witneaa, 
whenever his credit fa impeached, either by 
general evidence affeotlng his reputation, 
or on oross-examination; 1 Greenl. Ev_ § 
469; 77 Ga. 1S68. 

A party cannot attack the oredibiUty of 
his own witness in the oaae, even after he 
baa become the witneaa of his ad\'eraary; 
IS So. Rep. (Ala.) 829; except where the 
witness dces not testify .. he did on the 
preparatory examination and his testimony 
18 unfavorable; 42 111. App. 178; lin U. B. 
808; the contradiction of snoh witness 
may be allowed; 79 Ga. 606; 111 N. C. 
81~ 

HODIJ'IOA.TIONS 0-' THE CoIDIOlf LAW. 
There have been various important modi­
tloations of the common law as to witneases, 
in respect of their competenoy and other­
wise, as well in England as in this country. 
A general and strong tendency is manifest 
to do away with the old objections to the 
competency of witnesses, and to admit all 
peraona to testify that can furnish any 
relevant and material evidence.-leaving 
these to judn of the credibility of the wit­
neaaes. Such is the law and practice in 
most English and American juiiadlctions. 
The statutE'S vary in their terms. and the 
decisions should be read in connection 
with them. 

WI'l-l'lBGLY. Knowingly; design-
edly. 54 Kias. 498; 44. Conn. 859. . 

WOLF'S HEAD. In Old English 
aw. See CAPUT LUPINUK. 

WOKEN. All the females of the hu­
man species. All such females who have 
arrived at the age of pubero/. MulieriB 
aPJ)ellafione eOOm virgo viM potenB con­
titi"etur. Dig. 50. 16. 13. 

A woman by the fact of marriage invests 
herself with the nationality of her hus­
band j 18 Op. Att. Gen. 128; 14 ill. 402; 
contra, 2 Knapp, P. C. 3M. See DoJOOIL. 

Single or unmarried women have all the 
civil rights of men; they may, therefore. 
enter into contracts or engagements; sue 
and be sued; be trustees or guardians; 
they may be witnesses. and may for that 
pu~ attest all papen; but they arei generally. not poa8es8ed of any rrlUtlca 
power; and are not as citizens el ble to 
'publio office or entitled to vote; 1 HoW' . 

Digitized by Google 



.. 

• 

WOMEN 1_ WOODS 

287; 81 WalL 188; but in many of the 
statee they may vote at IOhool elections as 
in Colorado, Montana, The Dakotas, Idaho, 
WiIOonaiD, IIuaaohuaetts, Illinois, Kan­
sas, Nebraska, Waahington, and Wyoming. 

As to the right of a woman to practise 
law, see A'lTOBNBY. 

U the constitution of a state prevents a 
woman from being a member of a IOhool 
committee, it must be by force of some 
express provision thereof or elae by neces­
sary im~cation arising from the nature 
of the 0fB0e itself; 1 US Haas. 80S; and 
where an ofDce is created and regulated 
by statute and the constitution confers 
upen the general court authority to name 
and settle all civil ofDcers within the com­
monwealth, the election and constitution of 
whom are not otherwise provided for in 
the constitution I a woman may fill a local 
ofDce of an admmistrative character; id.; 
but see 88 Ky. 464, where it was held that 
when a woman is excluded from the right 
to vote for any particular office, she is also 
excluded from the right to hold the office 
voted for. In California they may pursue 
any lawful business or profession; Cons. 
of Cal. art. 00, § 18. In Illinois, a woman 
may be a mastm in chancery; D9 Ill. 1101 ; 
and in Iowa, a county recorder; Laws of 
1880,0. 40. See2.'S Alb. L. J. 104. In Colo­
~o, a deputy clerk; 11 Colo. 191: a po­
heaman: 19 Co. Ct. Rep. (Pa.) 857. 

It has been held that a woman may not 
be a justice of th~ ~ace; 107 Haas. 604; 
88 Me. 596; or a luler; 88 Ky. 457: or a 
superintendent of a medical hospital for 
the insane; S9 Ohio St. 847; or a member 
of a board of workhouae directors; 4 Ohio 
C. C. S29 (contra, 186 Haas. 578); or 
county superintendent of sohcols; S9 Ore. 
464 (contra, 18 Waah. 860: 115 Mass. 80S; 
16 Kan. 801; 88 Hinn. 845); or school di­
rector; 89 S. W. Rep. (Mo.) 81; or a no­
tary publio; li1 N. E. Rep. (Ohio) 185; 1110 
Haas. li88. In England a woman may be 
elected to the office of sexton; 7 Mod. 008 ; 
or governor of a workhouse; 2 Ld. Raym. 
1014; or overseer; 2 Term 39:s; or a com­
missioner of sewers; 18 Vin. Abr. 159; but 
a woman is not entitled to vote at elections 
for members of parliament; 38 L. J. C. P. 
25 : Whart. Lex. ; Morse on Citizensh!p ; she 
may act as postmistress in the United 
States. See MAlUUED WOIlAN; NA'l't1RALI­
ZATION ; 88 L. R. A. 008. 

WOODGBLD. In Old .lilngliah 
Law. To be free from the payment of 
mUller for taking of wood in any forest. 
Co. Lltt. 238 a. The same as PuDZBLD. 

WOODMOTE. The court of attach­
ment. Cowel. 

WOODS. A piece of land on which 
forest-trees in great number naturally 
grow. According to Lord Coke, a grant 
to another of om,," 00.00. IIUM, all his 
woods. will puB not only all his trees, but 
the land on which they grow. Co. Litt. 
4 b. See 72 Me. 459. A field grown up in 
wfre.grass surrounded by a fence and 1ieed 

• for ~Dg is not a woods. M N. Ot.r. 
1M; but eee IS Jonee 4. See TboIa: 
8ALB. 

WOOLSA.CJ[. The lle&t of the Jeri 
chancellor in the house of lord .. being a 
large 1lClU&re bag of wool, without t.ck 01" 
arms, covered with red cloth. The judpa, 
king'B counael-at-law, and muterll in 
chancery sit also. on wcolaacb. Tbt> cu.­
tom arose from wool beinJ a staple of 
Great Britain from early times. Encyo. 
Amer. 

WORDS. See CoN8Tll17crION; Il'ITD­
PBBTATION; LIBEL; SL.UCDBL 

WOBJ[ A.1O) LABOR. In actioI18 01 
assumpsit it is usual to put in a count, ccm­
monly called a common count. for won 
and labor done and material furnillbed by 
the plaintiff for tbe defendant; and wht'll 
the work was not done under a special c0n­
tract the plaintiff will be entitled to rel'OYar 
on the common count for work. labor. &ad 
materials. 4 Tyrwh. 48: 2 Carr. c!t K. 214. 
See AssuJU'8IT; QUANTUJI MOUlT. 

WORKHOUSE. A priaoD where 
prisoners are kept in employment; a peni­
tentiary. A house where the poor are 
taken cue of and kept in l"mployment. 

WOlUOlfG DA.YS. Working da,. 
include all days except Sundays and IepI 
holicla.ys and do Dot meluda daYB on which. 
by the custom of the port, baymeu IIt.op 
work on the day of the funeral of ODe Ol 
tbeir deceased members: M Fed. Rep. 888. 
In settling laydays, or days of dem::s 
sometimes the contract specifiea" wor 
days ": in the computation, Sunda,. 
custom-house holidays are excluded; 1 BeD. 
Com. 377. See DlDIUBB.Aoa; U.Y-DUL 
Runnin~ or calendar da,. CD which the 

law penDlta work to be done. The term 
exoludes Sundays and legal holidays, but 
not stormy d~ys: 2 U. S .. App. 297: 14 FeeL 
Rep. 422: 00 ta. 144; 19 id. 439. 

Working or lay-days. by the general rule, 
do not commence until the ve&M.·l bas ..... 
rived at the usual place for Unloadinl{; 1 
B. &; C. 888. But where BUt'h plaoe 18 a 
dock, it bas heen beld that tht'y bedD wbeD 
she enters the dock. and not ,..lIPD abe 
reaches her placeof dilOharge in the dock ; 
1 Bing. N. c. 288. The partil!fl may. bow­
ever, stipulate as they please a." to the time 
when t&er. shall commence; 5 Bing. If. c-
71. And It sometimes de~nda on the u. ... 
age of the pert : 1M E. 1.. &; Eq. BOli. U MI'!. 
however, cannot be admitted to Tary the 
express terms of the contract; Para. Ship. 
&; Adm. 818. See DBIIUlUlAoa; U. Y-D.nL 

WO'RJOl'Alf. One who labors: cae 
who is employed todobuaine.foraaotlwr. 
See M.urrBB .ufD SBRV ANT. 

WOBSBIP. Bonor and ~ ntt­
dered to God. lSI N. B." See ca... 
TlANlTY; I>IIrruaJwrca OJ' PuBuo Wa. 
BBIP; RBLIOION. 

III JlnaJieh Law. A title or additiaa 
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~en to ;-nain ;.,.;.- ~ ... d L...t. W : sub~ect, bel g e d or al , 
~-")n, br J(~?tft- (A 2). I subJect to the claim C?f the true owner for 

y Il' I d da . ~ WI Ik. S -

• 

WORTBIJIST 01' BLOOD. An ex- I ing from a wrecked or distl'8ll88Q ShiP, 
Jm lio me to !Bi; i& hi in e8I nt to wi ill bs Ilc' gee - -ap- of --1 
the BODS are to be preferred to daughters, I {MlnlOD endeavonng to save his life there­
w h til la of in~ nd 13-1 e .ro sh wi fa'-lli ts rextinr'isl-1ng 
singular reB80ns given for thIS, in Plowd. I any true one, wit in n ,?n br g . y 
aor v8l!--1, tc.,· to dlUl"er, d1'Jt~, or shiP-

1 · f th bod wn...k, re ad fe_ ny, pu ah Ie y WO~~ Any 8810n 0 a .y. f I fine \Uld imprillOnrnent, by act of congress 
th It i1f f m he 81 1D 0 of aT 8 821 R • i· lUll 12 et. 2. 

the word when used 10 B.urgerl· 'I ll~ la~te~ I Wrecked goods upon a sale or other act of 
on re rs 80 Ie.> 0 cont nu ty, vol Ita i po ,ti 1:0 r ble to 
while the formar oompru..,d n ~n y th......e, I d ties' 9 Cra 887 8ee SALVAGE' T(h:AL 
but ~ v other kind of &l'.nldent, such ~' .. , 
&II nL....8, nt-lio ,f ct es, lis} a-
tioDS, and the like. Cooper, Burg. Dict. i I WBl'l', A mandatory precept, i88Ued 
Dl gli n, ed Dic '1Y e th 'ty nd 10 e m of a 

Under !.he atatute II 0-. IV. c. 21, e. 111, It baa ~ I sovereign or the state, for the purpof\8. of 
he In I rial tIu to ke wo d. crl 181 00 pel Ig eden nt d 80 et)-· g 
-. there mullt aD nJu'l to he -"",nK. by I h' t d 
which the akin Ie broken' 6 C. /£ P. 684. Bee DIU'I'B. t erem men lone . 

, . I is' IBU ',b a u 0 oth com-
",,'R-.:m. (ca. ed 1 L- 10 _rec __ .m I petent Juri&u.lCtlOn ",.ld u bl to 

rrwriB, ""'ld in law French wrec de mer). th -arr It is to bennder II(!Al and tested 
oh ~oo_ &8 te a s pw eck e at by he roper ce ,an is dir te to 

upon the land by the 88Il., and left there I the sherf'tr or other officer lawfully author­
wi in m X)1 try so no to Ot to ize to ex u th • eo W ts re 
the jurisdiction of the ~ralty, but to I divided in~riginal, of mesne p~, 
th 00 mo law C 2d ns 16 1 lao of eo io 8.8 • 1m 78 G<J d, 
Com. 2W. A ahlf ~~es a W!eck whe~, I Pl. c. 2,8. 1. 
in III - -lue ce In rl re--lV d, sh IS e'st 0 • in v--'te -as ot he 
rendered almulu y ~ ga e, ~n.. Ie I reB8On8a IIOheme of a provldeu lel!o.sla r, 
to urs h r vo age Without re1l8.lrs ex- ca1-1y v' ng t mpA\eB for aD con­
cev~lng he al f l v ue, 6! 88. 9. ceivable wrongs ra er as e t­
A sunken v_I is not a wreck, but dere- I 00 e of the 'long and complicated 
lic II eck pp es p pe c t )n str _gl wh reb th ki w to is 
land by the sea: 7 N. Y. ISM; 88 Fed. Rep. I ~ all the liti~tjon of the realm. The 
50 f t S KI ~ IW sta te f es1 in r (35) 110 !ld 

Goods found at low water, ~tween high I the chancery to vary the old forms 80 &8 
SII 10 w r I3l' a gt:Ie t n to nit ne c ell ut 001 ne c '-as 
the same UIDits pbrtly restmg on he I which fall under old law. 
gr-'md but till mo '3d by the water are .... is BV in im 0 w f IT" of 
wreck, 8 l-Igg. A . 7, __ 4. Wr k, I acilon-tre&~ upun t e s~ia ca......­
by t~e common law belongs to the king lUI thO agr- threw out branohes which 
or _18 ~-~'-.- ~ i ut c m . by he rue came be con de ti rID of 
owner. Wlthm a. year and a day the goods, I action, namely assumpsit and trover. 
or hel PI'( laC m t rei re 0 m, Eq ty.,ga m t 80 e th ne WI ts, 
by virtue of stat. W~m. I., 8 Edw: I. c. I but others had to be mt't by a stretching 
4. Sh d 00 f nd de hc or an tw in of e f m who h re 
abandoned at 88Il. belon~ed lWtil.lately to I made to serve many purpo!1e.~ for which 
th 0 th 10 h h dm I, bath w re ot igt 11 'nt de; 11. 
grant ~om he oro"" n, bu ~ ong to I Torts 15th ed. 5&0, note by F. 'yy. Maitland i 
th na.tl<!IJe.l ~chequer, subJect, ho!"ever, an ~- 8 P.rv L. ev 217 Aa to the 
to C-llD_J b tb tru 0 er It n a history of IIoaoUm.,sit. dee H..rv. . __ JV. 

year and a dan 1 Hagg.~.. . 11. liS, b Prof. _'to B Ames. See WEST-
ut A en t k gs g 10 he HI TL 2D ST UT OF 

sea-shore was traDliferred to the colonies, I -, - - _ A ... 0 c __ 
a th ref "eck as n e a-s re -a-: ON r ~ - . ....,.,., 
bel<!ngs to the owner ,?f the sho.re, &8 I DE .doNO E'l' .wIAi.o; rLdSn:. ... 
a !1B a re ra: er f n r lal ed; . 'B.' E JT -~ ~ p--n- 'E. 
18 PICk. 200. bt,tl, fw>IO, 8 1-ss. 77. I Be ~ 

I thi CO"'I1tr" th several states border- e . 
ing on he..-l3 .. ve na_~ed aw_ pr id- . __ 'B. __ ' E Hl RE 'IC C II U~ 
in for the safekeeping and disposition of I RENDO. See DE HAmETICO Cmmu-
p pe , ec d t ~ st. In ne RJI )(), 
case, it was held that the United States I WBlTDEHOllllINEBJilPLEGIAlf-
s ~ d thpr g ve t B ishD :e HmR..E LNI 
crown, and are entitled to der~lict ships or I WRIT DE ODIO ET ATIA. See DE 
g> ds un at ea ld nc m b he 0 0 J! A • Sll 
true owner i but in the BOuthern dis •• ic I ' 
o Flo 'u' is Id hat such de licts in 'UTRT't' DE RATI~N~ILI PARTE 
tla.. at-.n08 of ....'ly ....It co grl.-l 0 he I B NO U . t hi ed 

Di! ~ed . \.. J~ Q I . 



WRIT DE RATIONABIU ~ WB.\I OF A88OCIATION 

out by a widow whe~the-;-xecutora of her waIT.... -AsaocxA 'flO.. III 
d(·-&!J(~hWland eft rl et r e ina·'Ih-~·'M. Aw w!lel ret 
a rd ..,.rt her la husuAIld 8 gt>uus, .-in ~ (usaallY the clen of ... 
after the debts were paid. Fitzh. N. B. and his IlUOOrdima-t ... ~) ar- d' 
• 1Ot4 to 810 te en I,. wi th... 

WBIT OP ASSISTANCE. A writ ~~~~d and adserran:; ~d !!;Y I:"' 
iss ng ut eh ee in I1r8 nee of ' 
an order, oommandmg the sherilf to eject ei...>Oi y in order to take the ....... 
th def da t fr oe tain 'm anr' to 8 Bla. Com. 119. See A88IZR.. 
P the lai If pot,_JlJi wei, 8 'W ....IT P <:'-'lrS lB.a..JY. l'be name 
8te,Ph. ~ra. 602; 18 Dl 67. An ancient of an ancient writ now BUpelWded by 
w iss ng ut th exe equ z. e re nve ent m y 0 an tio 
&: . on the case, which might have been.wel 

A writ issuing from the oourt of ex- -'P.i~..o; r ties gu' y a 1l8J' ICJ 
e ue t sn tf DDl di hi to ItzL N. _. 2«.. 
be in aid of the king's tenants by hight's It did' not lie at common law. in any 
Be ioe r t ki 's 00 ec , d to or lose xee w en e c apl ~y 
aL_-,un nts, e oree pa)men of t eir mdiot the party eIther of treuoo or 
own dues, in order to enable them to oay felon ; all tbe I\ther l'W-- of na-'-rac-
t rOil es th ki Ma x, th boc WI I b act .. 18 tIM. ...... 
H18t. Exch. 675. '; Hill N. Y. 1M 

A writ 00 "'l&rd'ng he ri a--'st 
a eei r, t ,.ue rato, or he rt n 'W IT OP CC Bl.If' A 1t'Tl, 
ohano&ry to get poesession of land with- whioh lies where a party oJaims cIamafsw 
h fr b an her part to e r -80 of Tell ,t,' eo a p Dli 

Brut. Quinoy, M&I!8. A ppx. ; II Dan. eh. Pr. d Je8-. 
1082. . WUlT P Br". ,it hic 

e ni wh i e f m t eq y es he he put... lal..... t..., r&",ver" 
Bide of the oourt of exohequer or from any of a debt, i. e. a liquidated or certain 8UJD 
00 rto ha ri re lea as as e fm ey eg to d tol D. 
re gn Jal-Jll., an were foo.Derly in ThIS is debt '" the deod, which is the 
common use in England, Ireland, and lOme nrinoi"llLl and only mm f . '"1ler 
o he ite ta ; 1 ea. . ~ ; WI It. I an he pee m tic eel i ,;he __ ob. 
2119, n.; but whether from the odium at- oaUed the debt in the tUti1let, which IJes 
wfthed to th na e i M,--ach---et or r t sI ific 110() ry IP t un !II' 

f t pn_tioe nt ts to onf.m oont.-:>t todehver them. lCbltty,Pl.l01. 
prooesses lD equity to those at law, no in- ---1'1' P ---.- Th lUll of 
B oe kn no 0 WJ ha ng In" - .'.1'-
issued lD that coDlDlonwealth. ~inoy, 'rit hio lies where one man baa done 
'U' ___ A 869 anV+hin~ in the name of an'ltb- trw 
......... ,?X. • Ii ... ·v isd d 

W ; 0 .ssi nee is f nd on he 1 t Ie tte lDii B a. vel 
general principle that a OQurt of equity Fitzh. N. B. 217. 
wi ,w nit n 80' tly I8rJ its rn Th m rn -.at is BU a 
d .'geb nta ull xec 'on tout re y- ~ the...i8e re ed,. e ,,\11'). 
fng on the oo-operation of any other tri- Bee '. 
b I; N. ] 4S wei was re- ~ 1'1 P .1'l'_JU_ 8...._ DL __ m... 
marked that it was of oompa.ratively 'ftrb1'1' OP 'ftft~ A ---I. b:...L 
I'f'ft nt .. fte i tha ta the "U'st ''lBt--oe "" ~ .. ...., ..... "1YI -n. ~ 
be g 18__ oa 188U on AgI..---8t es r WI I'W' lai I{I; e t~_ci!.. 
parties affected by the dooree; 101 U.8. I recovery of her dower, no put ~TiDgbeat 
& t rig to m hEI t lac ; et i 19n to er. t is lAW ,. e ~ 
69 Ala . ..d4. The order granting this writ I .nit 0 do ... er uride -MJ RdbeJ. 8 Chltt,., 
is not an1'l6&lable' 8 MacArthur .wS. PI. .898. There is annl:her ~f'S, cal'«l • 

w no u n f or a reh er '"' I, At do r. 110 &PI III 
at an execution _Ie, where therE' is a bona I the pa1ioular case wbere the wiilOw bas 
tt ~. co . lilt to e' lit p ell' n; -ece ed pa of er. we trc d 
7 Wis . ..85. na hi---lelf, an of .... d ~.ng ~ tt-

Writ..'1 of assistance to lleize unoustomed I same town in whioh she claims the ~dne. 
g ill ere int u< I 111 tute 12 This ttf m Be om lied .. ~ 
Charles II., c. 111. and were perhaps oopled I Me UO'WD. 
f m the J riff' pa nt a--'sta : W--l'I Pl ]I( IIJ rr. lee .... 
" ou 34, th._a ts th _..r.eti he I ilBNT 
person to whom they were issued, with the ~'ftr' P .~-I'T 'Y. I 
a sta th 8he If, ti of e Y1 .... ~ Ie !'ItT 81 
peaoe, or oonBtable, to enter mto any hotl8e lor. 
where the yntld8 were BUA~'4?d to '?e n- -W-.rr P -u -a W'1' _ I CM 

c ~ On ct . u .er 18 nt nd of a cou 0 OOu&petent ju~. 
finding nothlnff was not Justlfted ; " Dougi. I directed to the jud¥- of a 00\11't of ""'OOt"f 
8 ~ Ie ~ lID }[ 18. p. ppx 1 n w oh Dal udl en 1&11 leD "' 
T ye, ea... Co_t. ., 2 Jan. Ch. Pr. I and commanding them, in BOlDt! ca. ... 
1062. her-1!lv to Ini the lOCI -, ill hi! 



WRIT OF ERRO,.. 1_ WRIT OF FOkMEDON 

to--se-n-d-it-to anoth~; -~ourt. appellate upon the determination o-f-a-n-es-ta-te--m­
Jurisdiction, therein named, to be exam- tail. Co. Litt. 286b. See FOlUlEDON. 
med, in order that some alleged error in WRIT OF IlIQUIBY. See INQUISI-
the proceedings may be corrected. Steph. IN 
Pl. 138; 2 Baund. 100, n. 1; Bao. Abr. TlON; QUBST. 
Error. WB.I'l' OF JI.AIl.I(pB.ISE. A writ 

The first is called a writ of error coram directed to the sheri1f (either generally, 
nobis or robia. When an iuue in fact has when any man is imprisoned for a bailable 
been decided, there is not, in general, any offence and bail has been refused, or speci­
appeal except by motion for a new trial; ally, when the offence or cause of commit­
and although a matter of faot should exist ment is not properly bailable below), com­
which was not brought into the issue, as, manding him to take sureties for the pris­
for example. if the defendant neglected to oner's appearance, commonly called main­
plead a release, which he might have pernOl'I:I, and to set him at large. 8 BIL 
pleaded, this is no error in the prooeedin~, Com. 128. See MAINPRISE. 
though a mistake of the defendant; Stet>. WRIT OF MESNE. In Old English 
Pi *118'h Butl.tdhere arde ROmelarif~ ~h:hh Law. A writ which W88 80 called by rea­
a ect t e va 1 ity an regu ty 0 e son oftha words used in the writ. namely. 
proceeding itself; and to remedy these Unde idem A qui medius est inter C et prre­
errors the party in intere!clt may sue out 'a tum B " that is, A, who is mesne between 
the writ of error coram vobis. The death J_' 
of one of the parties at the commt'ncement C, the lord paramount. and B, the tenant 
01 the suit, the appearance of an infant in paravn.il. Co. Litt. 100 a. 
a personal action by an attorney and not WRIT OF PB..alClPE. This writ is 
by guardian. the coverture of either party also called a writ of covenant, and is sued 
at the commencement 01 the suit, when out by the party to whom lands are to be 
her husband is not joined with her. are in- conveyed by fine,-the foundation of which 
stanC811 of this kinJ; 1 Baund. 101 ; Steph. is a supposed agreement or covenant that 
Pl. *119; 1 Browne. Pa. 75. The writ of the one shall convey the land to the other. 
error coram vobis is u.'!8d to correct errors 2 Bla. Com. 349. 
of fact and DIlt of law; 37 Ill. App. 811. WRIT OF PBEVE:NTION .. This 

The second species is called, genel'ally, name is given to certain writs which may 
writ of error, and is the more common. be issued in anticiTmtion of suits which 
Its object is to review and cOrrect an error r- Q T 
of the law committed in the proceedings, may arise. Co. Litt. 100. See UIA. DIET. 
which is not amendable or cured at com- WRIT OF PROCESS. See PROCESS ; 
mon law or by some of the statutes of ACTION. 
amendment or jeofail. See, generally, 1 WRIT OF PROCLAMATION. A 
Vern. 169; 1 Balk. 822; 2 Baund. 46, 101; writ which issues at the same time with 
8 ¥~i~~'!ir~'remove causeslrom a court the e:rigi facias, by virtue of stat. 81 Eliz. 
of record. It is in the nature of a suit or c. 8, 8. I, by which the sheriff is com­
action when it is to restore the party who manded to make proclamations in the 

statute prescribed. 
obtains it to the possession of anything When it is not directed to the same 
which is withheld from him, not when its sheriff as the writ of e:rigi facias is, it is 
operation is entirely defensive; 8 Story, called a foreign writ of proclamation. 4 
Const. § 1721. An!l it isconsidered, gener- Bee H' En La 26 
ally. as a new action; 15 Ala. 9. ve, 1St. g. w 1. 

If a writ of error can e\'er be issued nunc WRIT OF PROHIBITION. See 
pro tunc. after the lap!c16 of the time allowed PROHIBITION. 
by law for bringing suits in el'ror, the WB.I'l' OF QUARE llIIIPEDIT. See 
default must be attributable 1:I01ely to offi- QUARE IMPEDIT. 
cial delinquenoy; 82 Fla. 278. 

A party cannot fursue the remedies of WRIT OF RECAPTION. A writ 
appeal and writ 0 error simultaneously. which lies where. pending an action of re­
He is not entitled to his writ of error at pleyin, the same distrainer takes. for the 
least until the appeal is dismissed; 80 Mo. same supposed cause. the cattle or goods 
App.OO3. of the same distrainee. See Fitzh. N. B. 

A wl'it 01 error does not vacate the ~udg- 169. 
ment of the court below; that contmues This writ is nearly obsolete, as trespass, 
in force until reversed; 100 U. S. 81. See which is found to be a preferable remedy, 
ApPEAL: BILL OP EXCEPl'lON. lies for the second taking; and. as the de-

WB.I'l' OF EXECUTION. A writ to fendant cannot justify. the plaintiff must_ 
put in force the sentence that the law has necessarily recover damages proportioned 
given. See ExECUTION. to the injury. 

WRITOFEXlGIFAClAS. SeeEx- WRIT OF REPLE'VIli. See RE-
IGENT; EXIGI FACIAS; OUTLAWRY. PLEVIN. 

WB.I'l' OF FORKEDON. This writ WRIT OF RES'I'l'I'UTION. A writ 
lies where a party claims the specific re- which is i88ued on the reversal of a judg­
covery of lands and tenements as issue in ment commanding the sheriff to restore 
tail, or as remainder-man or rcvt'rsioner, to the defendant below the thing levied 
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WRIT OF RESTITUTION 1950 WRjifR8 TO THE SIGNET 

upon, if it has not been BOld, and, if it has the law:&; the ~n or ee&aLe of a 
been BOld, the proceeds. Bee Rl8tiiU'tION. debtor, or for oompt'· imp1emeD& ol 

decree of superior oourt. may act .. 
WBIT OF RIGHT. The remed!,':,; attorneys or agents before the court of .. 

propriate to the case where a party c' sions and have various priTilepL Bell. 
thespeoiflc recovery of oorporeaI heredita- n· t Clerk to S·_.I 
ments in fee-simple, founding his title on 10 • ." ...... 
the right of property. or mere right, aris- WBlTIlfG. The act of forming b)' the 
ing either from his own seisin or the seisin hand letters or characters of • partiCular 
of his ancestor or predecessor. Fitzh. N. kind, on paper or other suitab1esubstancle, 
B. 1 (B) ; 8 Bla. Com. 891. and artfUlly putting them together 10 .. 

At oommon law, a writ of right lies only to oonvey ideas. 
against the tenant of the freehold de- The word •. \\~~~," when not w.ed iD 
manded; 8 Cra. 289. oonneotion with ogoua words of more 

This writ brings into controversy only special meBDing, is an extensive term. and 
the rights of the p&!Iiie& in the suit; and a may be oonstrueci to denoW a letter from 
defence that a third penon has better title one penon to another. But such ill not ill! 
will not avail; 7 Wheat. '¥I ; 8 Pet. 188; 8 ordinary and usual acceptation. Neither 
BiDgh. N. 8. 484; 6 Ad. & E. 108. in legislative enactments nor in OOIJUDOD 

Bee S intercourse are the two terms .. letter" 
WRIT OF SUlDIONB. UJI- and .. writing" equivalent exprNIiooI. 

MONS. In law the term .. ~~' is much more 
WBl'l' OF TOLL. In English I.Aw. frequently used to Iepl inatn-

The name of a writ to remove prooeediDgs ments, such as deeda, agreemeots, meJDOo 
on a writ of right patent from the oourt- randa, bonds, and notee, etc. In tbell&atute 
baron into the county oourt. 8 Bla. Com. of frauds the word oocurs in that __ 
App. No. I, § 2. in nearly every eeotion. But in ita IIlOI& 

WBIT OF TRIAL. In English Law. frequent and most familiar l18li18 lobe term 
A writ directing an action brought in a .. writing" is applied to books. pampbleta, 
su-";or court to be tried in an inferior and the literary and ecientiJlc pIocluctioM 

r-- d of authors: 181) U. S. 2li8. 
court or before the under-sheriff, un er It differs from printing. which is the 
stat. S & 4 Will. IV. o. 42. It is now formation of words on paper or otber proper 
superseded by the County Courts Aot of substance by' mean. of a stamp. 15ome-
1867, 0.142, s. 6, by which a defendant in times by wnting I. lmderatoocl p~. . , 
certain cases is enabled to obtain an order 
that the action be tried in a COlmty oourt; and BOmptimea printina and wriUDg . • 

See 9 Piok. 812. A tfieatre dcke& is the 
8 Steph. Com. 515, n. subtect of forgery. .. Printing" is .... rit-

WRIT OF WASH. The name of a ing in the legal sense of the term. aDd 
writ to be issued against a tenant who has an iJlllf,rument. the words of which are 
oommitted waste of the premises. Bee print.ed either wholly or in part. is equally 
W ABTE. valid with an instrument written by a 

WBl'l' PRO .... "....". ........ 0 HA'R........ pen; 84 Fed. Rep. 662; 1'¥1 U. S. 4417. 
_ ... v ....... " -- _.a.L" Many oontracts are required to bP ill 

DO. In Praotioe. The name of a writiDg: all deeds for real estate mUl<t b& 
writ which recites that the defendant was in writing, for it cannot be coDveyed by a 
summoned to appear to answer the plain- contract not in writ~ yet it is the COD­
Rff in a plea whereof he took the cattle of stant practice to t' dPeda partly ill 
the said plaintiff (specifying them), and printing and partly in writing. Will •. fOX­
that the said plaintiff afterwards made de- cept nuncupative wills. must bP in -rit­
fault, wherefore it was then considered ing, and silP.?ed by the testator: and nuo­
that the said plaintiff and his pledges of cupative Wills must be reduced to writinc 
prosecuting should be in merer.. and that by the wi tn_ within a limited hme 
the said defendant should go Without day, after tht' testator's death. 
and that he should have return of the Records, bonds, bills of fOxChange. aDd 
cattle aforesaid. It then oommands the many other engagemt'nts 01_. from their 
sheriff that he should cause to be returned nature, be made in writing. 
the cattle aforesaid to the said dpfendant The notes of a stenographer. takpn .. htoa 
without delay, etc. 2 Sell. Pro 168. the witDeA8 gives his oral testimony ill 

WBlTEB. OF THB TALLIES. In court, is a .. taking in ... ritiDsfi" ft'qUind 
England. An officer of the exchequer by a statute; 82 La. Ann. 
whose duty it wall to write upon the tallies All to a writing being in lead pencil .... 
the lettprs of tpllers' bills. The office has generally. 45 La: Ann. 6'U: lila Pa. s.s: 
long been abolisht>d. See TALLY. 84 id. :nO; 12 Johns. 100.!: WILL. 

. See ALTERATION; FORGERY: FJul .... 
WRITERS TO THB SIGNET. In STA.Tt1TK OF: LANGUAGE: SALII:; Tn-s­

Sootoh Law. Anciently, clerks in the 'WBITlNO: STENOGRAPHER. 
office of the secretary of state, by whom 
writs pa.~"ing the king's signet were pre­
pared. Their duty now i" to prepare the 
warrant.'4 of all 1RI1I1M flowing frolll the 
orown. ami to Rign ahllOllt all diligt'neies of 

WBlTIlfG OBLIGA.TORY. A bead: 
an agreempnt reduct>d to writiDj(. by 
whil'h the party becomes bound to perf ... 
IIOmething, or Buffer it to be doae. 
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WRrrI'EN INSTRUJIrT 1231 WRONGFULLY 

WRITTBN INS~-'r-.-A--WB--O-N-G-F-U-LL-Y-. -I-n-a-w-ro-ng--ma-n­
judgment and a tax duplicate have been ner; unjuatIy; in a manner contrary to 
held not to be written instruments, within the moral law, or to justice. Webster. 
the meaning of a statute requiring a copy cited 91 Ind. 586. . 
to be filed with the pleadings; 88 Ind. 48; WBONGl!'ULLY IlfTElfDIlfG. 
89 ide 179. In Pleading. W orlls used in a declara.-

tion when in an action for an in~ury the 
WRONG. An injury; a tort; a viola- moth'e of the defendant in committing it 

tion of right. can be proved; for then his malicious in-
In its broad sense, it includes every in- tent ought to be averred. This is suftl­

jury to another, independent of the motive mentIy done ifit be substantially alleged, in 
causing the injury; 86 Kan. 570. general terms. &8 wrongfully intending. 

A wrong is an invasion of right to the 8 Bouvier. 1nBt. n. 9875. 
~ of the. IJ!Iorty who suffers it. It WYOKIlfG. One of the states of the 
cons18ts in the lDJUry done, and not com- United States 
monl~ in the purpose or mental or p~ysi<:al w omIIIIr ~e ODe of the statea of the UmoD 
capacity of ·the person or agent domg ,It. b,. ~rtue Of the act. of CODgress of July 10, 18110. 
It mayor may not have been done WIth i By act. of CODgreea, approved July 25, 181l8 ... the 
bad motive; the question of motive is terrltcw7 of WyomlDc _ OODIItItuted. See .011· 
uauaUy a question of aggravation only; ToUr.; Haw MUico. 
1(3 N Y 447 T .. LmISLATIVE Po".. Is ftIIted ID a seDate IIoDd 

." . . house of repr.eDtatiVeL 
In Its most uaual sense. wrong signifietl The Sma,,, coDliIstll of members eleuted for four 

an injury committed to the person or prop- yean. At I_t ODe Is seleuted from each COUDty. 
Phr f th to h' lat' hts TbeHOtIMo/RepraeMClti_OOIIIIIatIIofmembei'll e."J' 0 ano er,. or 18 re Ive rIg eleuted for t.wo 7il1i0i'ii. Their Dumber 8ball Dever be 

unconnected WIth contract; and these greater thaD three times Dor 1_ t.haD twice the 
wrongs are committed with or without Dumber of _tora. 
foroe. But in a more extended significa- THe EUC1lTIVB Po".. Is vested ID • governor 
tion wrong includee the violation of a elected for a term of four yean. Be baa the , b f power to remit flnes, to graot reprieves aDd par-
contract; a failure y a man to per orm dODsafter coDvlctloD for all offences ezcept tl'8llollOll 
his undertaking or promise is a wrong or ID 0&II8II of Impeachment. DuriDJr the .bseDce or 
injury to him to whom it was made; 8 dlaabllltyof the governor the I18C1'4i.aryof state actII 
Bia Com 158 as governor, 

A• ..... M: • ,- t hi h' . '. TBB JUDICUL Pown Is vested 10 the II8IIIIte as ., ..... ., .. .c wrong Ie an ac w 0 18 lDJun- • court of ImpeachmeDt., 10 a supreme court, 
ous to the publio generally, commonly dlBtriot COU"", courts of arbltratloa. aDd other 
known by the name of orime, miBdemean· lDferior oourtll established by ~ure. The 
or or offenoe' and it is puuishable in Supreme eo. .. t coDslstll of three judgee eleuted b7 , . • . the people for a term of eight years. It haS 
vanoua wayat suoh as indIctments, aUID- appellate JurisdictioD In both civil aDd CrimiDai 
mary proceedlngs. and. upon convIction, c&U888 aDd o~oal jurl8dlctloD IDlh:'. tDCIM'O"to aDd 
by d,:ath, impri80nmen,t, fine, etc:, ::r::.-.:::r to-t.~eo:~~~f~,a~.t='.:.::: 

Private wrongs, whICh are inJunes to prohlbltfoD lICIbeIU ctn"pU, c"tiorari and other 
individuals, unaifecting the public; these wntll D-u...,. to the exercise of Ita jurisdlctiOD. 
are redreBBed by actions for d"_a - etc. The Dt.trkt eo. .. ta have original jurliKtlctioD of all 

T ..... --e..,... _ both at law aDd ID equity and ID all crlmlDai 
See RBJlBDIES; ORT. -.aDd of all mattenof probate aDd IDsolveDcy. 

It hila appellate Jurl8dlctloD from Justices, aIicI 
WBONG-DOBB. One who commits other IDferlor courts. They have power to I8sDe 

aft inJ'n_ •• a t....d_'eaaor. See Dane, Abr. wntll of mandamWl. etc., ID their reapecttve lit.-
... -oJ ur.;J' trIct& The statll Is divided IDto four dlIitrlct& 

Y. 

YACB'l'.· A light sea.-going vessel for 
the purpose of pleasure. racing,-and the 
like. See VESSBL. A steam pleasure 
yacht is an .. ocean going vessel" and not 
a ooasting vessel; lGO U, S. 674. 

moua with backside. 1 Chitty. Pr. 176; 1 
Term 701. 

YABDLA.lfD. InOld:&;nsliah Law. 
A quantity of land contaiDlng twenty 
acres. Co. Litt. 69 a. By the act of January 25,1897, foreign­

built yachts thereafter purchased by YEAR. The period in which the revolu­
American citizens are subject to toDll&g8 tion of the earth round the sun. and the 
dutiee; 166 U. S. 110. See 149 U. 8. ~79; acoompanying changes in the order of 
[1897l A. C. G9; VE88BL; BIIIP; NAVIGA- nature, are completed. 
T10N RULES. Thecivil year differs from the astronom-

y ABD. A measure of length. contain- fcal, the latter being composed of three 
ing three feet, or thirty-six inches. hundred and sixty-five days, five hours. 

A piece of land inclosed for the use and forty-eight seconds and a fraction, while 
accommodation of the inhabitants of a the former consists sometimes of three 
house. In England it is nearly synony-I hundred and sixty-five days, and at others. 
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YEAR 1232 lIJ!.B AND DAY 

in leap-yean, of three hundred and sixty- It is a t.~uently occurring; for 
six days. example, in case of an estray, if &be OWDer 

The year is divided into half-year, which chaUenged it not within a year and a day. 
consists, accordiDg to Co. Litt. 135 b, of it belonged to the lord ; I) Co. 108. So of 
one hundred and eighty-two days; and a wreck; Co. 2d IIISt. ]68. Thill time is 
quarter of a year whiCh oonaiat8 of ninety- pven to p'rosecute appeals and for actioD8 
one days. Id.; 9 BoUe, Abr. 521, 1. 40. It 10 a wnt of right. and, after entry or 
is further divided into twelve months. claim, to avoid a Bne; Plowd.357 a. And 

The civil year commences immediately if a J)8rB01l wounded die in that time, it is 
after twelve o'clock at night of the thirty- muriier; Co. 3d Inst. 58; 6 Co. 107. So, 
first day of December. that is, the first when a judgment is reversed. a pu-ty, no&­
moment of the first day of January, and withstanding the lapse of time mentioned 
ends at midnight of the thirty-first day of in the statute of limitations J)8nding dlllt 
Deoember twelve months thereafter. See action, may commence a fresh action 
Com. Dig. AnnUB: 2 Chitty, Bla. Com. 140. within a year and a day of such revenal; 
Before the alteration of the calendar from 8 Chitty, Pr. 107. Again, after a lear and 
old to new style in England (see BIsso:- a day have elapsed from the day 0 signing 
TILB) and the colonies of that country in a judgment no execution can lie iMued till 
America, the year in ohronological reckon- the judgment be revived by.nl"e /ocUu; 
ing was supposed to commence with the Bao. Abr . .El:ecutioR (8). 
firSt day of January, although the legal Protection lasted a year and a day; and 
rear did not commence until March 25, the if a villein remain from hJa masts a year 
mtermediate time being doubly indicated; and a day in an ancient dememe. he is 
thus February liS, 172t, and 80 on. This free: CunJiingham, Diet. If a person is 
mode of reckoning was altered by the afraid to enter on his land, he mar make 
statute 24 Gao. n. o. 28, which gave rise claimasnearaspoeaible,-whichism fon'e 
to an act of aaaembly of Pennsylvania, fora year and a day; S B1a. Com. 175. In 
passed Maroh 11,1'762, 1 Smith, Laws,217, case of prize, if no claim is made within 
conforming thereto, and also to the repeal a year and a day, the condemnation il' to 
of the act of 1710. captors as of course: 2 GalL 388. So, in 

In New York it is enacted that when- case of goods saved, the court retains 
ever the term .. year" or .. years" is or them till olaim, if made within a year and 
shall be used in any statute, deed, verbal a day, but not after that time: 8 Pet. 4-
or written contract, or any publio or Coke gives various rules as to the prop&­
private instrument whatever, the year sition that the common law has orten 
intended shall be taken to oonsist of three limited,.~ and day as a convenient Um(O. 
hundred and sixtr-ftve days; half a year, See Co. Litt. 2M b; G Rep. 218. 
of a hundred and eighty-two days; and See P088eIJ8ion for Year and Day, by F. 
a quarter of a year, of ninety-two days; W. Maitland. in 15 L. Q. Rev. 253, contaiD­
and the day of a leap year, and the day ing much learning. 
immediatelj' preceding, if they shall occur The same period occurs in the Civil La,... 
in any period 80 to be computed, shall be in the Book of Feuds. the Laws of the 
reckoned together as one day. Rev. Stat. Lombarda, etc. 
vol. 2; c. 19, t. I, § 8. The meaning of the YlIAB-BOOKS. Boob of reports of 
term" year," as used in a contract, is to caaea in a regular series (the first one being 
be determined from the connection in written in 1292; IPoll.~ Maitl.l85), from 
which it is used and the subject-matter of the reign of the EnKliah King Edward H .• 
the contract; 77 Cal. 2S6; 73 Ind. M. See 1292. incllL<4ive. totfie time of ~I.. 
AOB ; ALLoWANCE; TIn; RBoNAL YBABS; which were taken by the prot . nr 
OLD STYLB. ohief scribes of the courts, at the expen!Ol" 

The omission of the word" year" in an of the orown, and published ann~1-
indictment is not important, provided the whence their name Year-Books. n~ 
proper numerals are written after the consist of eleven parts, namely :-Pan 1. 
month and day of the month; 22 Minn. 67. Maynard's Reports tMnp. Edw. n.: aIIIO 
An indictment whioh states the year of divers Memoranda of the Exchequer t""p. 
the commission of the offence in figures Edward I. Part 2. Reportain tlie &rattea 
only, without prefixing" A. D.," is insuf- years of Edw. m Pad 8. RE-porta from 
ftcient ; 5 Gray 91 ; but it has been held 17 to 39 Edward m. Part" Reports from 
otherwise In Maine under a statute; 47 40 to 50 Edward m Part 5. Libel' A ... 
Me. 888. See YEAR 0"'1 Oua LoRD. sarum; or, Pleas of the Crown temp. Ed .... 

YBAB A.1O) DA.Y A period of time III. Part 6. Beporta -l;'n!\.en. I\". 4: 
much recopized in law. Hen. V. Parts" and 8. ; 01', JU.. 

It is not 10 all caaea limited to a precise porta of Hen. VI. during his reign. in ~ 
calendar year. In Scotland.in computing vols. Part t. Annals of Edwvd 1\'. 
the term, the year and day is to be reckon- Part. to. Long Quinto: or, Reports in $ 
ed, not by the number of days whiohr: to Edward IV. Part 11. C811e8 in the reignI 
make up a year, but by the return 0 the of Edward V., Riohard In., Henry V1I.. 
day of the next lear that lM>ars the same and Henry V1II. A reference to them by 
denomination; Bell. Com. 721. See Bao. a learned judge as mere "lumber garftG 
Abr. Descent (18). In the law of all the of obsolete feudal law," Indicates tMIr 
Gothic nations, it meant a year and six I!.ractical value in mndem times. WftlJac.. 
weeks. Reporters; 2 Wall. Jr. 809. See RltPORTS. 
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YEAR-BOOKS t238 YEAS AND NAYS 

Their 1l8efulne118 is now,.ev~con-I be -;;- the t to uire cal 
side red rather greater than that. Pro-. of the yeas and nays. 

r bau (St of' ~. OMi -- In Un' d S thi 
s th ' are wo of s d la wo does t ap r to ve a very 

yers; and the reports of C8IIeS, .when oom- exact meaning. It is usuaU~ put as an ad­
plete,. present an adequate view of the dition to the names of parties ill declafa-

lD Th wer ourt Us. tio and dictm ts. En d i 
ded he p . rvat of t .suI sig es a ma who la f th 

order to fix tlw rights of the parties, but value offorty shillings a yllar. Co. 2d Inst. 
not adapted for use as~recedenta. Id. 668; 2 DaU. 92. The local volunteer mili-

1 D . v; o. X I. tis 18ed indi uals th lpro-
YEAR, DA , .AlIi ~ W A (. ba of t uee e also l' \led y mellil 

a1ll1ll8. dies, et vastum) is a part of king's The term yeomanry is ap~ led to the slIIa 
roga· ,wh by h kes th profits freeholders and farmers lD general. Hal-
he a tene til 0 oae la ons. st. c 

tamted of petty treason or felony, for a YIELDING A.l'iD PAYING. These 
year and a day, but, in the end, may waste words, when used in a lease, COlI8titute a 

t.en nta, roy ho root co nt 0 he va of t esse pay 

plough up th~ me:d~ws (exJ:;t t:~ lord th nt; t, Co W; 8 .464 Lev 
of the fee agree with him Cor redemption 206; 8 Term 402; 1 B. & C. 416; 2 Dowl. 

uch te); er w . h th nds & R. 670; but whether it be an expre!l8 
be ored the rd 0 he co ant 0 ot se no be led 

2 206 , Jon 02 ; mIl 
Staundford, Prerog. c. 16, fol. 44. By I Pl' ·t has been d ided to 
Magna Charta, it would appear that the n ennsy vallla, 1 ec 

fits f yea d a we iven be a covenant running with the land; 8 
of was 9 HIlI. 2. ' Pa . S Sa 288 1 ; 9 191 

17 Edw. II. declares the king's right to YORX-A.:NTWl!lRP RuLES. Cer-
both. tain rules relating to uniform bills of lad-

in mu by .A atio r th 
YE F 0 L . ng Re m al COOi tioll the s 0 

the time of an offence mal be alleged as Nations, now the International Law As­
that of the sovereign's reign. or as that of sociation. 

yea our d. fo Is 
u&lm . H cat "y "al 

might not indicate the time intended, but 
as we have no other era, therefore, any 

icula year ust n th year 
era 4 G 88. e a viat 

A. D. may hp, omitted; and the word year 
is not fatal; 47 ;\fe. S1I3; 221110. 71 ; contra. 

ray See ONAL ARS 

YEARS, ESTATE FOR. See EsTATE 
FOR YEARS. 

YEA .ND A YS The 1 f m 
of gisla bod otin the 

firmati ve and negati \'e of a proposition. . 
The oon'ltitution of the United States 

1, , di ts t 'th eas 
nays of me rs 0 ther use, 
any question, shall, at the desire of one­
fif h of those present. be entered on the 

rnal See ry. st. 3 
Constltu ional pro vis in e sta 

require the yeas and nays to be entered on 
jou on h final as..~g of eve 

S no; 2 ich. ; 54 
Y. 276. These directions are c E'8.rly Im­
perative; Cooley, Collst. Lim. 171. 

he po r of ling yeas d n 
ivp y a e co ituti of 

sE'veral states; and it 18 not, 10 general, 
restricted to the request of one-fifth of the 

mbe rese but y be man 
a less umbe and, some e m 

RK. UST 0 re ized 
by 22 & 2lJ Car. II. c. 10, and 1 Jao. II. c. 
17. By this custom, the effects of an in-
tes ar vide cor g to an 
cie un rsal of pa rati !nlis 
4 Burn, Eocl. Law 842. 

RK, A 0 TI am 
of Eng sta ,p at k,.l 
Edw. II. 1818. It contains many Wise 
provisions and explanations of former stat-
ut Bar gton, t. 1 Th were 
otb statu ma. t Y in t eign 
of Edward m., but they do not bear this 
name. 

D'N .NIl LB. is a tha 
the young of domestic or tame animals be­
long to the owner of the dam or mother, 
~ ing the im, tus itu 
ven em. . 6. 2; I 2. 1 Se 
WHELP. 

UN ER LLD N. hen 
use ith renc set ents land 
in England, this phrase slgmfies all such 
ohildren as are not entitled to the rights of 
an e!lt • in ing ugh who 
ar E'rt the at so Mo W. 

YOUTH. This word may include chi!-
dr ndy hof hsex 2Cusl 519 
528 



... 

_________ ~ _____ AR __________ l_aK ____ ~Iir~VEmUN 

z. 
ZAMTNDAB, or Z'RMn01AB. A 

landholder in India, who is the responsi­
ble collector of revenues on behalf of the 
government. Wilson 'B GlOBB. 

ZINC OBE. A mineral body, con­
taining BO much of the metal of zinc as to 
be worth Bmelting. 55 N. J. L.8IIO. 

ZOLlo-VBBJUl'f. A union of German 
states for uniformity of customB, estab-

liabed in 1819. It continued until th .. uni­
fication of the German Empire, incl"ding 
PrUBBia, Saxony, Bavaria. Wartemberg. 
Badt'n, Hesae·Cusel. Brunswick, aDd 
lIecklenberg-8trelitz, and all intermediate 
principalities. It has now bHn IIOper­
ileded by the German Empire: and the 
Federal Council of the empire baa taJuon 
the place of that of tile Zoll-verein. 
WlWt. Lex. See Miller, CoDat. 438. 

NOTB.-For a brief abstract of the Banlm1pt Act of 1818, eee UJO'l'&D STAn:s CotT1mL 

rUE END • 
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