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aw rig1 nforce a I'" 
being I ed as tate in 
land, was not the object of tenure, I 
and was therefore exempt from those 
burdenL When a use was intended 
o tak t, or mmen 

some f period n the 
pening me f contin 
event, it was denominated a contin-I 
,.".t or apringing UM. Thus, iflands 
are co to th of A 
B. afte arriage be ha 
tween this be use Ii 
to take effect on the happening of a I 
contingent event, was thence called 
a contingent or springing use. When 
a perso veyed to th 
of ano d suc after 
Ing taken effect, or come into opera-I 
tion, shifted or changed to some other 
person, this was denominated a secon-
dary 0 .. g use. , supp 
a man vey I the 
his in wife a r eldes 
for their lives; the wife, upon her I 
marriage, would take the whole use 
. n seve but, the bir f 
a son, e woul h ift to 
and w e exe joint! I 

tween th em; and this is a shifting 1 
UIB. When lands were conveyed to 
the use of a person, and such use 
expired ould no it ret 
or I'es 0 the r, and 
thence sty e a resu tlOg use. us, I' 
if A. conveyed lands to B. to the use 
of C. for life, without adding any 
additio ords, t n the 
of C. t woul or 
to A. granto vided I 
were no circumstances to afford an 
inference that B. was to have the 
land fo h' own u after the d th 
of C. ; his was ed a r 
'ng "'" way 0 itulati 
use is a nght to the beneficial enJoY-I 
ment of land, the legal estate or pos­
session of which resides in another 
person s wer 18ed b 
ecclesi in or evad 
statute ortma, ey wer 
terwards commonly resorted 1IO by 

the I propn of th 
dom, er to the b s 
annex to the eu tenures, e 
use or beneficial enjoyment of land 
(or in other words, a UM) not being 
regar y the n law e 
land object ure, an 
sequ not lia its b 
To remedy the evils which arose 
from the existence of this species of 
doubl ershiJ.> , I ds, wh' h the 
doctn uses I ced, th t. 
of H 8 was eel, com y 
called the .tatute of mes, or the sta­
tute fOf' tramferring uus into 1"'""­
sion; which, after reciting the various 
evils ioned e sys f 
uses, ts that any n 
shall be seised of an S, &c. 0 e 
use of any other person, &c. such 
person, &c. who is entitled to the 
use 0 ands s e con 
as se r poss of the ds 
hims, d tha estate e 
person seised to uses (i. e. in the legal 
possession of lands for another's use), 
shall b d emed t b . him 0 th m 
who the us The ob f 
this was te auf 
ownership, or in other words, to pre­
vent the legal estate being in one 
man, and the equitable right to the 
bene njoym it in a 
that preve ds bein 
veye to one man to hold them or 
the use or benefit of another. The 
statute effected this, as will be seen, 
by i ting, t who h e 
use 0 shoul be dee 0 

be se r poss f them n 
other words, that the estate of the 
feoffee to uses should be considered 
to b . h'm who h d the use' th s 
uniti th, an stituti e 
owne in the n of t 
owner, namely, in the cestui que use. 
This is what the enactors of the sta­
tute aimed at; but, as we shall pre-
senti their was d d 
by a cial co tion p n 
the wor of the s by the J g 
who presided in our courts of judica-
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ture at that period. It may be as 
well to observe, previously to enter­
ing further upon the subject, that 
when the above statute annexed the 
legal estate in the lands to the Ule of 
the lands, or, in other words, united 
the legal estate of the feoffee to UIeI 

to the use of the celtu; que 't 
erecute the me.· T 
ortant to be e1ea 
as the nature of a 
rtIy going to be c 
be explained witho 
his expression. So 
tute effected its 

g a unity of owners Ip y an­
nexing the legal estate or possession 
to the use, the statute was then said 
to erecute the use. Thus, before the 
statute, if A. conveyed lands to B. to 
the use of C., B. would have the legal 
estate, that is, he would be regarded 
in law as tbe legal owner of the lands, 
and C would merely have the u 

itable right to the 
and, 80 that there 
wo distinct species 
hat of B.'s, and t 
er the statute, if A 

B. to the use of C 
ould not, as was th 

ore e statute, remain in ., u y 
the operation of the statute would 
pass immediately to C., unite itself 
with the use, and constitute one sin­
gle ownership. In this instance the 
statute would be said to erecu/e the 
use in C.; that is, it would unite the 
possession and the use in the person 
f th e8tui que use, viz. i th 

.; and hence it i 
is said to tranife 

n. We will now 
how this statute w 
consequences of i 

ges, in our courts 
construing the statu 

regar ed words more than lOgs, 
the form of the statute more than its 
spirit, and laid it down, that a use 
could not be limited upon a use. 
Thus, on A.'s conveying lands to B. 

USE 

to the use of C. to the use of D. 
(which is termed limiting a use upon 
a use), they held that the statute 
executed only the first use, and that 
the second was a mere nullity. This 
artificial decision of. the judges gave 
birth to the mOlt important conse-

ces; it revived th d . f 
under a new deno 
r tbat of trusts. 

instance, it was 
as not intended to 
aI enjoyment of th 
ourts of equity, i 
he use of D. was 

y e statute, yet regar e It 10 t e 
nature of a tJ"Ult, which in conscience 
C. was bound to perform. Hence 
then the judges evaded the statute, 
and out of their evasion arose tbe 
doctrine of trusts. Thus, if A. con­
veys lands to B. to the use of C., to 
the use of (or in trust for) D., the 
stat te, as before constru d 

se in C., that is, 
upon the first use, 

to have no inftue 
f D. Thus was 
d, and uses cont" 
d under the new d 
sts; the feoffee to 

enceforth termed the rus e, t e 
cestui que use being termed the celtu; 
que trult, and the use itself a trust. 
Hence will be perceived the truth of 
the common remark, that uses were 
before the statute what trusts are 
now; in short, that the words uses 
and trusts are convertible terms. The 
read r who is desirous f 

r information on 
bj ect, is referred to 
nd Trusts, and to 

to Conveyancing. 

ER. Is the act of 
any profit or 11 

from or upon the ,r any 
easement to be enjoyed upon or over 
any land or water. And in law, the 
effect of such user, (if continued for 
a period sufficiently long and under 
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circumstances which indicate a right I pendiary priest, and the like.-23 
on the part of the pel'llOll80 Wltl the H. 8, c. 10. 
land,) is to establish a preecriptive 
claim ever after to enjoy the aame VIBBa (from the Fr. lauiuier, a. 
profit or eaaement -Co. Lilt. liS a; door keeper of a court). A sub­
CoIDp. 108; 10 Ea", 476; 11 Ea." ordinate officer in the courts of law. 
372; It. 2 & 3 W. 4, c. 71; 4 Ad. "r The chief usher in the Court of 
El. 869; 6 M. "r W. 795; 11 Ad. I!r King'a Bench holds hie office by let­
El. 581, 688, 788; 8 Ad 8r EL 161, ters patent under the great seal for 
778; 4 Tyr. S09; 2 Sr.pia. HI. U- two lives, and executes it by three 
40. See al80 tit. Praeriplio". deputies.-I A rclt. Pract. 26. 

UIBa DB ACTION. The pur­
auing or bringing an action,- Bro. 
61,; Cowl. 

VIBI, - COVBNANT TO ITAND 
IB11BD TO. A sllecies of conveyance 
80 called, by which a man seised of 
lands, covenants, in consideration of 
blood or marriage, that he will stand 
seised of the same to the use of his 
child, wife, or kinaman, for life. in 
tail, or fee.-2 HI. 338; 4 CruiN, 24. 

UIBS,-DBBDS TO LBAD OR DB­
CLARB. Deeds made to declare or par­
ticularize the uses to which lands are 
designated, of which a fine haa been 
levied and a recovery suffered; for 
fines and recoveries could not have 
been made to answer the purpose of 
family settlements (wherein a variety 
of uses and designations is very often 
expedient) unless their force and 
effect had been subjected to the 
direction of other more complicated 
deeds, wherein particular uses might 
be more particularly expressed. 
These deeds, when made previous 
to the fine or recovery, are called 
deeds to kad the uses, if subsequent, 
deeds to de~lare them.-2 Bt. 363; 4 
Crui.!e. See also tit. Leadi"l a UN. 

USBS, SUPBaITITIOUS. A devise 
of lands or goods is said to be to 
,upe1','itioul we. when they are de­
aignated or appropriated to the 
maintenance of a chaplain or priest 
to pray for the souls of the dead, or 
of a lamp in a chapel, or a sti-

V IBBa OP TBB BLACIt ROD. The 
Gentleman Usher of the BIsek Rod 
is an officer of the House of Lords 
appointed by letters patent from the 
crown. His duties are, hy himself 
or deputy, to desire the attendance 
of the Commons in the House of 
Peers when the royal assent is given 
to hills either by the queen in person 
or by commission; to execute orders 
for the commitment of persona guilty 
of breach of privilege; and also to 
assist at the introduction of peers 
when they take the oaths and their 
seats. 

U IUCAPTION (uucaptio). The 
enjoying a thing by long continu­
ance of time, or receiving the profits 
thereot Also a long possession or 
prescription.-Cowet. 

VlupaucT (UIl!fruelu). An usu­
fruct haa been defined to be that real 
right in another's property which 
entitles a party to reap all the fruits 
of the thing, and in general to have 
the whole use and enjoyment of it, 
as far as is practicable, without in­
jury to its Bubstance. He who is 
so entitled to enjoy the fruits of ano­
ther's property is termed the u,,­
fructuary, 10 contradistinction to the 
actual proprietor of the thing:-J ult. 
In.t. 2, 4, Dig. 7; DoucUi Comm. Jur. 
C;Il. lib. 10; MaclulJy', Cill. LaID, 11y 
Kauffman. 

VlupaUCTUAay. See tit. U,,,­
!ruet. 
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USURA MARITIMA. See tit. 
Fam.u Nauticum. 

USURIOUS CONTRACT. See tit. 
UIUry. 

USURPATION OP ADVOWSON. 
An injury consisting in the absolute 
ouster or dispossession of the patron, 
and happens wben' a stranger who 
bas no ngbt, presents a clerk, and 
be is thereupon admitted and insti­
tuted.-3 BI. 242. 

USURPATION OP FRANCHISBS 
OR OPPICBS. The unjustly claim­
ing or usurping any office, franchise 
or liberty.-3 Bl. 262. 

USURY (wura). An unlawful 
contract on tbe loan of money to re­
ceive the same again with exorbitant 
increase; that is, not only to receive 
the principal sum again, but also an 
ezorbitant interelt by way of compen­
sation for the use of such principal 
sum.-2 Bl. 464; 4 Bl. 167; Cowel. 

UTAS (octava). The eighth day 
following any tenn or feast: as the 
Utal of St. Michael, the Uta, of St. 
Hilary, &c.- 61 H. 3; Cowel. 

UTBRINUS FRATBR. A brother 
by the mother's side.-2 BI. 232-

UTPANGTHBP (Fur edra captw, 
.ei/icet IZtra dominium wi jurildic­
tionem.) An ancient privilege or 
royalty granted by the king to a lord 
of a manor, empowering him to pu­
nish a thief dwelling out of his li­
berty, and committing theft out of 
the same, if be be taken within his 
fee.-Bract. lib. 2, tract. 2, c.36. See 
tit. InfangtheJ: 

UTLAGATO CAPIBNDO QUANDO 
UTLAGATUR IN UNO COMITATU 
BT POSTBA PUGIT IN ALlUM. A 
writ to take an outlaw who has been 
outlawed in one country and after-

wards flees to another.-Beg. Orig. 
133; Cowel •• 

UTLAGATUS, UTLAGH. See tit. 
Outlawry. 

UTLAWRY. See tit. Outlawry. 

UTLBPB. The escape of a robber 
or felon.-Fleta, lib. I, c. 47; 18 H. 
6, par. 2, m. 22. , 

UTRUM. See tit. Ju';" Utrum. 

UTTBR, To. In law, signifies to 
put in circulation, to oft'er or tender 
to another man; and is used in re­
ference to forged instruments or 
counterfeit coin. Thus, by statute 
11 Geo. 4 & 1 WilL 4, c. 66, it is 
enacted, that the forging or uttering 
of any Exchequer bill, Bank of 
England note, bill of exchange, 
deed, transfer of stock, &c. &c., 
knowing it to be forged and with 
intent to defraud, shall be felony; 
and by 2 Will. 4, c. 34, B. 7, it is 
provided that "if any pe~on shall 
tender, utter or put 011' any false or 
counterfeit gold or silver coin, know­
ing the same to be counterteit, he 
shall be guilty of a misdemesnor and 
be imprisoned for any tenn not ex­
ceeding a year.-See Be" v. Jone., 9 
Car. "r P. 761; 7 Car. "r P. 122. 

UTTBR BAR (or Outer Bar). Is 
the bar at which those barristers, 
practise who have not been raised to 
the dignityofqueen's counsel. These 
junior barristers are said to plead 
wilMut the bar, while those of the 
higher rank are admitted to seats 
wilkin the bar, and address the court 
or a jury from a place reserved for 
them and divided oft' by a bar. See 
tit. Utter Barrilter •• 

UTTBR BARRISTBRS (juri, COR­

,ulti). Barristers at law 10 general 
who plead without the bar. They are 
called utter barristers, i. e. pleaders 
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wi out e b to··ng· h tb 
fro th n~ I, or oBe w 0 have 
been readers, and who are sometimes 
ad tted 0 pi w, n tb l1li", e 
same as lung's and queen'B counsel 
are-C,.....L 

v. 
VACATION (tItlea!" Th in 

v betw ne ter ist ed e 
vacation; that is, between the end of 
on tenn nd e b ·nni of e 
ne ti whlc elapses e­
tween the death of a bishop or other 
Bp ual reo nd api ntm t 
of hlB succe880r 18 also called vaca­
tion -3 BI. 276· W tm. 1 . 21 

V A;DIUM MORTUUM (dead pledge). 
S It. tga 

VADIUM PONERE. To take se-
cu y, or led fo he 
pearance of a delinquent in some 
court of ·ustic -Caw I 

VADIUM VIVUM. A living pledge. 
W na n ow su f 
ney of another (suppose £200), and 
grants him an estate, as of £20 
an m, old th ents d p 
~ts s~all repay the sum so borrowed; 
m IS et Ian r dge· 
~ to b ving, It s ists d sur­
vives the debt; and immediately on 
th . sch e 0 hat, ver ack 
the borrower. It is called a vivum 
vadium, or livi pled e, in contr 
di cti to ·tga -2 . 1 
See tit. Mqrtgage. 

AGABONDS and V AGRANT5. 
For the .offences which bring ersons 
un ell of ese no ati 
the reader is referred to .5 Geo. 4, 
c.83 B8. nd 

VAGRANTS. See tit. Vagabonds 
an agr I. 

V A BA T UN s tit. 
Quantum meruIt. 

VA M IT IC eo ar-
riage). The meaning of this may be 

lec fro he lowi po .ge. 
ring he p val e 0 e eudal 

tenures the guardian was at liberty 
exe se r h nfa war the 

nght of marriage (mantagium, as 
co~tradis~in iBhed from mat,.i y), 

Ich Its dal se ifi the 
power which the lord or guardian in 

·val had di sin f h· in­
twin atri ny. or w ile 

the infant was in ward, the guardian 
th ow of der h or 

her a sUitable match, without dlSpa­
To ement or inequalit ; wh·ch ·f the 

ants fuse the rfe th a-
lue of the marriage (valorem mari-

·i) the· guar . an ; at· so 
ch a j ry wo assess, or any 

one would bonafide give to the guar-
n fo uch all ce nd he 

mfants mamed themselves without 
the guardian's con ent, they f r-

ed bl eve, lice va-
lorem maritagii.-Litt. no; 2 BL 70. 

VA AB 51 RATION. 
The distinction between a good and 

lua co der n tha he 
former consists of such as blood, or 
of natural love and aft' tion· as 

n man an an te a 
near relation from motives of gene­
r .ty, ude e, a na al ; 

th he ter consis of suc a 
consideration as money, marriage, or 
t lik hi the w eem an 
equivalent gIven for the grant.-2 
Bl296 

VARIANCE (variantia). In its most 
c pre nsi ign· ati sign· es 
a isa., men betw n mgs at 
ought to agree. ThuB a disllf!Tee-

t i any ate fa be n 
the affidavit of debt and the wnt of 
ca iaB, or between tb writ and he 
d ara n, ter ed varia 

G )~ 
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i. e. they DGry or disagree. But it is 
perhaps more frequently applied to 
a discrepancy or disagreement in 
some particular point or points be­
tween the allegation of a party in 
his pleadings, and on which issue 
has been taken, and the evidence 
producl'd by him in support of it. 
Silch disagreement is termed a N­

riance, and is as fatal to the party on 
whom the proof lies, as a total failure 
of evidence; the jury being bound 
upon a flariance to find the issue 
against him. For example, A. 
brought an action of covenant 
against B. for not repairing the 
premises demised to him, pursuant 
to the covenant in the lease; and 
stated the covenant in his decla­
ration, as a covenant to "repair when 
lVId a. nted should require;" and issue 
was joined on a traverse of the deed 
alleged. The plaintiff at the trial 
produced the deed in proof, and it 
appeared that the covenant ran thus 
- to repair "when and as need 
should require, and at farth"t after 
notice;" the la£ter words having been 
omitted in the declaration; and this 
was held to be a wrianu, because 
the additional words were material, 
and qualified the legal effect of the 
contract. - Stephen on Pleading, 93, 
94; 9 G. 4, e. 15. 

V A.SBA.L (flassalus). Originally 
signified a feudal tenant or grantee 
of land. It seems doubtful what the 
exact relationship was that sub­
sisted between lord and vassal: some 
writers are of opinion that they stood 
to each other in the relation of land­
lord and tenant, and to a certain ex­
tent were the companions of each 
other; while others affirm that the 
vassal was little better than the slave 
or bondman of his lord. The state 
or condition of a vassal is termed 
wssalage.-2 Chitty'. Bl. 52, n. 6. 

V A.SSA.LA.GB. See tit. Vassal. 

V ASSA.LBRIA.. Vassalage or the 
tenure of vassals.-Cowel. 

V A.STO (tIIIJIte). See tit. Waste, 
Writ of. 

V A.BTUM. A waste or common 
lying open to the cattle of all tenants 
who have a right of commoning.­
Cowl. 

VEA.L MONBY. A yearly rent 
paid by the tenants within the ma­
nor of Bradford, in the county of 
Wilts, to their lord in lieu of veal, 
which was formerly paid in kind.­
Cowe'. 

VBCTIGA.L JUDICIA.RIUM. Is 
applied to money or fines paid to 
the king to defray the expenses of 
maintaining the courts of justice 
and protection of the people. - 3 -
Salle. 33; Cunningham. 

VB.JOURS (flUores, from the French 
wir, to see). Those persons who are 
sent by the court to take a view of 
any place in question for the better 
decision of the right. Those also are 
80 called who are sent to view those 
who esIOin themselves de maW leeti, 
in order to see whether they be really 
so ill that they cannot appear, or 
whether they only counterfeit illness. 
- Cowel; Bract. lib. 5, tract. 2, e. 10, 
14. 

VENDITIONE EXPONA.S. A ju­
dicial writ directed to the sheriff, 
commanding him to sell goods which 
he has taken into his h.ands by virtue 
of a former writ (but to which writ 
he had returned that he had taken 
the JlOO{is, but that they remained in 
his hands for want of buyers), in 
order to satisfy a judgment against 
the defendant.-I Arch. Pmct.594; 
Reg. Jut!.. 33. 

VBNDOR and VBNDEB. A wndor 
is the seller of anything, and a vendee 
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the purchllSf'l' of any thiDg.-2 CIua •• 
C .... 6; Cunllillgluata. 

VBlURB PACIA.8. A judicial 
writ directed to the aherift" of the 
county in which a cause is going to 
be tried, commanding him to cu_ 
a jury of twelve men to come from 
the body of his county to try the 
iaaue between the litigating parties. 
-I ArcA. Pract. 399; 3 BL 362. 

VBNIRB DB NOVO. A fresh or 
""" venire, which the court grants 
when there haa been some impro­
priety or irregularity in returning the 
jury, or where the verdict is 80 im­
perfect or ambiguous that no judg­
ment can be given on iL-l.A,-cA. 
Praet. 447; Smitla', .AeCion at Law, 
103. 

VBNIRB PACUS TOT MATRO­
NA8. See tiL D. Ymw. impie~ndo. 

VBNTBR (th. MUy), Is used in 
law as designating the maternal pa­
rentage of children. Thus, where 
in orilinary phraseology we should 
say that A. was B.'s child by his first 
wife, be would be described in law as 
II by the first _Iter," e. g. II A. died 
seised, leaving two infant daughters 
by different !1e7ItB7" • ."-Doe d. Bamett 
v. Keen, 7 T. R. 886. 

VBNTBR INSPICIBNDO. See tiL 
De Yenlr. impiciendo. 

VBNUB (from t>icinetum or vici.ia). 
The county in which an action is in­
tended to be tried, and from the body 
of which the jurors are accordingly 
to be summoned, is so called. This 
county or 1ImlUl, as it is termed, when 
fixed upon and determined by the 
plainti1F, is always inserted in the 
margin of his declaration, which is 
termed II laying the _ue" in such 
a couno/; and the action itself is 
then sud to be "laid" or brought 
II within that county." 

VBaDBBOR (viridariua, from the 
French wrdum). An officer of the 
king's forest, who is sworn to main­
tain and keep the assises of the fo­
rest, and to VIew, receive and enrol 
the attachments and presentments of 
all manner of trespasses of vert and 
venison in the forest. - MaJltDOCld, c. 6, 
.. 6. See also tiL Ii' ert. 

VBRDICT (t>eredictum). A verdict 
is the unanimous judgment or opi­
nion of the jury on the point or issue 
submitted to them. A verdict is 
either g.neral or special. It is said 
to be general when it is delivered in 
general words with the issue; as if 
the issue be on a plea of ROt guilty, 
then a general verdict would be that 
the defendant if guilty, or if tlo! guilty, 
as the case may be. It is said to be 
apecial when the jury instead of find­
ing the "er1ive or affirmative of the 
issue, as m the case of a general 
verdict, declare that all the facts of 
the case as disclosed upon the evi­
dence before them, are in their opi­
nion proved, but thatJhey are igno­
rant m point of law on which side 
they ought upon these facts to find 
the issue; that if upon the whole 
matter the court shall be of opinion 
that the issue is proved for the plain­
tiff, they find for the plaintiff accord­
ingly, and aaaess the damages at such 
a Bum, &c.; but if the court are of 
an opposite opinion, then vice versa. 
This special verdict is then, together 
with the whole proceedings on the 
trial, entered on record; and the 
question of law, arising on the facts 
found, is argued before the court in 
bank, and decided by that court as 
in case of demurrer. A verdict is 
called a privy Wl'dict when the judge 
has left or adjourned the court; and 
the jury being agreed, in order to be 
delivered from their confinement, ob­
tain leave to give their verdict privily 
to the judgeoutofcourt; which privy 
verdict, however, is of no force, un­
less afterwards affirmed by a public 
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verdict given openly in court.­
Boote', Suit at Law, 273 j Stephen on 
Pleading, 100 j 3 BI. 377. 

VERECUNDIUM. Injury, trespass, 
damage, &c.-Som.1e7' Inl Gavelkind, 
174. 

VERGE (vergata). The court of 
marshalsea had jurisdiction within 
the verge of the court, which in this 
respect extended for twelve miles 
round the king's place of residence. 
The word l>erge is also used to signify 
a rod or stick by which one is ad· 
mitted tenant to a copyhold estate, 
by holding it in one's hand and 
swearing fealty to the lord of the 
manor.- 3 Bl. 76 j Old Nat. Brav. 
17. 

VERIPICATION. Is a certain 
formula with which all pleadings 
containing new affirmative matter 
must conclude. I t is in itself an 
averment that the party pleading is 
ready to establish the truth of what 
he has set forth. It is either com­
mon or special. The common veri­
fication runs in the follovying form : 
" And this the plaintiff (or defend­
ant) is ready to verify." A special 
"Verification is used only when the 
matter pleaded is to be tried by re­
cord or by some other method than 
the ordinary mode of trial by jury j 
and in the case of a trial by the re­
cord, would be in the following form : 
"And this the plaintiff (or defend­
ant) is ready to verify by the said 
record." When new matter is intro­
duced into a pleading, it must always 
conclude with a verification.-Steph. 
Plead. 479 j Statute 10 Edw. 3, 23 j 

Finch', Law, 369. See also tit. Et 
hoc paratus e,t verificare. 

VERT (Fr. green). In general 
signifies every thing that grows and 
bears green leaf within the forest. 
There are two sorts of vert in every fo­
rest, viz. over vertandnealAerver!. Over 

vert, sometimes also called hault bay" 
is all manner of ~eat wood, as well 
such as bear frUlt as do not. Old 
ash and holly trees are accounted 
ovtr vert. N lUther vert, sometimes 
also called south bay., comprises all 
kinds of underwood, bushes, thoms, 
gorse and such like. Whether fern 
and heath are included under the 
term neather vert, seems doubtful. 
Manwood argues that they are not j 
Fleetwood and Hesket maintain the 
contrar, opinion. The vert which 
grows 10 the king's demesne woods 
is termed .pecial vert. From this 
word vert, a viridate, is derived the 
word verderor, being him who takes 
charge of the vert in the forest.-See 
Manwood, c. 6, IS. 2, 4, 6. 

VERY LORD and VBRY TBNANT 
(verus dotninul et verus tenem). Those 
who stand in the immediate relation 
of lord and tenant, and hetween 
whom there exists a privity of estate. 
- Cowel; Old Nat. Brav. 

VBST (ve.stire). To invest, to de­
liver possession, to give seisin, to 
enfeoff, &c.-Spelman. 

VBSTBD INTBRBST. An intere.t, 
property or estate in possession, or 
in which a person has a ,Present and 
immediate mterest, as distinguished 
from an interest whose existence is 
dependant upon a contingency, and 
which may never vest in the party 
expecting it. Thus a vested remamder 
is that description of remainder by 
the creation of which a present in­
terest passes to the party j and though 
the remainder itseIt~ ex vi termini, can 
only be enjoyed in futuro, yet a pre­
sent, immediate and disposable in­
terest, as remainder. man, is at once 
conveyed, and therefore the remainder 
is called a vested remainder.-See tit. 
Remainder. See also 6 Jur. 619, and 
tit. Vested Legacy. 

VBSTBD LBGACY. A legacy is 
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laid to be _ted wben tbe words of 
tbe testator, making the bequest, 
convey a preeent or an immediate 
interest to tbe legatee in the legacy. 
Tbus a legacy to one, ID H paid wben 
he attains the age of twenty-one 
yean, i. a WItad legacy, because it is 
given unconditionally and absolutely, 
and tberefore vests an immediate in­
terest in the legatee; and if sucb le­
gatee die before tbat age, bis repre­
sentatives shall receive it out of the 
testator'. personal estate at tbe time 
that it would bave become payable 
had tbe legatee bimself lived. But 
if the legacy were given IDMII or if 
the legatee attain a certain age, It 
would not be ""ted; and if the le­
gatee were to die before that age, tbe 
legacy would lapse, and bis repre­
sentatives could make no claim to it. 
For in this case the bequest is a kind 
of conditional one, depending upon 
the happening of a certain event, 
viz. upon tbe legatee'S attaining the 
specified age.-2 Bl. S13. 

VB8TBD RBlU.INDBR. See tit. 
Remainder. 

VBSTURB (ve'tura). Is meta­
phorically used in the law to signify 
admittance into posseBBion or seisin. 
-Cowl. 

VBTITUlII NAlIIIUlII (a forbiddm 
dulr, .. ). Tbe phrase is applied to 
a distress of beasts or goods made 
by the bailiff of a lord, and tbe lord 
forbids bis bailiff to deliver them 
when tbe sheriff comes to replevy 
them, and to that end drivel them to 
places unknown.-COWfII. 

VI BT ARlIIIS. See tit. Strong 
Hand. 

VI LAICA. RBlIIOVBNDA. A writ 
that lies where two persons contend 
for a church, and one of them enters 
into it with a great number of lay­
men, and keep. out tbe other IIi e' 

armb; then he wbo is 80 kept out 
sba1l have this writ directed to the 
sheritr, by virtue of wbich he shall 
remove sucb lay force. But the she­
riff must not remove the incumbent 
out of the churcb, whether he is 
rightfully there or not, but only the 
force or laymen tbat accompanied 
bim.-lAs Terma de "'Ley; Cunning­
ham. 

VICAR (llicari",). The priest or 
parson of every parish is termed a 
reclDr, unleBS the predial ti thea be 
appropriated, and tben he is called 
a "icar, that is, has the part of a vic. 
rector. 'l'he distinction, therefore, 
between a parson and vicar is this, 
that the parson has for the most part 
the whole right to all the ecclesi­
astical dues in his pariah; but a vicar 
has generally an appropriator over 
him, entitled to tbe best part of the 
profits, and to wbom he is in effect 
perpetual curate, with a standing sa~ 
lary.-l Bl. 388; C_l. 

VIOAR-GBNBRAL. Is an eccle­
siastical officer in each diocese, ap­
pointed by and acting under the au­
thority of the bisbop. He fonnerly 
was only occasionally constituted 
during the bisbop's absence from his 
diocese; but now he is the perpetual 
representative of the bisbop in cer­
tam matters, sucb as the granting of 
licences, &c., wbere there is nothing 
of contention or litigation between 
the parties. He appears to bave no 
criminal jurisdiction, and therefore 
cannot inquire, in the place of the 
bishop, into sucb offences as quar­
relling, brawling or smiting, &c.­
Roger.' Eccl. Law, 143, 144; Giba. 
In trod. 23; Thorpe v. Man .. ', 1 Hag. 
Con. 4, ill nolil. 

VICARIAL TITHBS. Those titbes 
to which vicars are entitled, and 
wbich are generally called privy or 
small tithes.-l Bl. 338; see title 
Tithtl. 
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VICARIO DBLIBBRANDO OCCA­
SIONB CU.rUSDAM RBCOGNITIONIS, 
&c. A writ that lay for a spiritual 
person who was imprisoned on for­
feiture of a recognizance without the 
king's writ. - Reg. of Writ., 147; 
CowL 

VICR-CHAMBBRLAIN. See tit. 
Chomberlain. 

• VICB-COIlBS. The ancient title 
for a sheriff.-Cowet. 

VICINAGB (from the Fr. voiriMge, 
neighbourhood). Common because 
of vicinage or neighbourhood, sig­
nifies the right exercised by the in. 
habitants of two townships which 
lie contiguous to each other, of inter­
commoning one with another; the 
beasts of the one straying mutually 
into the other's fields without any 
molestation from either.-2 BI. 33 ; 
see tit. Common. 

VICINBT,UIl. See tit. Y'aciMge. 

VICIS BT VBNBLLIS MUNDAN­
DIS. A writ that lay against a mayor 
or bailiffs of a town, &c. for the clean 
keel'ing of their streets. - Reg. of 
WrIts, 267; Cowel. 

VICONTIBL. Of or belonging to 
a sheriff. Thus vicontiel writs are 
such as are triable in the county or 
sheriff's court: vicontiel jurisdiction, 
that jurisdiction which belongs to the 
officers of a county, as to sheriffs, 
coroners, escheators and the like.­
Old Nat. Brav. 109; 3 BL 238. 

VICOUNT or VISCOUNT (vice­
com .. ). Sheriff. - See tit. Vice-comu. 

VICOUNTIBL JUlUSDICTION.­
See tit. Vicontiel. 

VIDBLICBT or SCILICBT. The 
words to wit, or that is to ltJy, so fre­
quently used in pleading, are tech· 

nically called the videlic" or Jeilied ; 
and when any fact alleged in plead­
ing is preceded by or accompanied 
with these words, such fact is, in the 
language of the law, said to be laid 
under a videlicet. The use of the vi­
delicet or scilicet is to point out, par­
ticularize or render more specific that 
which has been previously stated in 
general language only; also to ex­
plain that which is doubtful or ob­
scure. It has been called by Loru~ 
Hobart an " handmaiden to another 
clause." As to the effect of laying 
fact under a vi.ulicet in pleading, see 
Dakin', caN, 2 Wm •• Saund. 290 d, 
and notes, ed.1824.; Stulce/ey v. Butler, 
Hob. 171, 172; 1 Chit. Pl. 317, edt 
1836; 3 M. 8r Set. 173; 2 Ad. 8r E. 
+83; 7 Ad. 8r E. 1; Cro. Eli,. 8+8 ; 
2 Co. Lit. 180 b, 11. 1. 

VIBW (from the Fr. voir, to see). 
In real actions a defendant may de­
mand a view, that is, a sight of the 
thing, in order to ascertain its identity 
and other circumstances. As if a 
real action be brought against a te­
nant, and such tenant does not ex­
actly know what land it is that the 
demandant asks, then he may pray 
the view, which is that he may ~ the 
land which the demandant claims.-
3 BI. 299; F. N. B. 178. 

VIBW OP FRANXPLBDGB (vil111 
frallci plegii). The office which the 
sheriff in his county court, or the 
bailiff in his hundred, performed in 
looking to the king's peace, and see­
ing that every man was of some 
pledge.-Bract. lib. 2, c. 5, 1Ium.7; 
4. BI. 279; see tit. Fra1lkpledge. 

VIBW OP AN INQUBST. Is a 
view or inspection taken by a jury, 
summoned upon an inquisition or 
inquest, of the place or property to 
which the inqUIsition or inquiry re­
fers. See tit. View. 

VILL. Seems to bear the same 
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signification in law as a town or 
tithing, and each of them is aaid to 
have had originally a church and ce­
lebration of divine service, sacra· 
ments and burials; though this seems 
to be rather an ecclesiastical than a 
civil distinction, and hence it is that 
the word viII has by some .riters 
been described as a parish or a manor. 
It appears to have some dill'erent 
significations; but its more ordinary 
meaning was that of a town; and 
the StatutE' of Exeter (14 Edw. 1) so 
uses it, in making frequent mention 
of viI", demivill, and hamlets. Sir 
HE'nry Spelman conjectures entire 
villI to have consisted of ten freemen 
or frankpledges (hem'e tithing), and 
d""ivill. of five. - Co. Litt. 116 b; 
.tat. 14 Edw. I; S",I. G'-. 274; I 
l,lIt. liS; Bract. lib.4, c. 31; 1 Bl. 
IU; 1 Stqh. Bl.llS. 

VILLAINS or VILLBINS (villallus). 
Were a sort of pE'ople under the 
Saxon government in a condition of 
downright servitude, who were used 
and employed in the most servile 
works, and are even said to have be­
longed to the lord of the soil, like 
the cattle or stock upon it. They 
seem to have been those who held 
what was termed the folk-land, from 
which they were removable at the 
lord's pleasurE'. These villeins, be­
I onging principally to lords of manors, 
were either villeins ,.,gordant, that is, 
annexed to the manor or land; or 
else they were in gross, or at large, 
that is, annexed to the person of the 
lord, and transferable by deed from 
one owner to another. The tenure 
by which villeins held their land, 
and their condi~ion in general, was 
termed villenage.-2 Bl. 92 j COIIIeI; 
Le. Terme, d8 la Ley. 

VILLANIS RBGIS SUBTRACTIS 
RBDUCENDlS. A writ that lay for 
tbe restoring the king's bondmen, 
who had been carried away by others 

out of his manors to which they be­
longed.-&g. Orig, 87; Cowel. 

VILLANOUS JUDGMBNT (vilZanum 
judicium). Such a judgment as threw 
the reproach of villany and sbame on 
those against whom it was given; 
and by which they were discredited 
and disabled as jurors or witnesses; 
forfeited their goods and chattels and 
lands for life; had their lands wasted, 
their houses razed, their trees rooted 
up and their bodies committed to 
prison.-I Hawle. P. C. 193 j Lamb. 
Eiren., 4 Bl. 136. 

VILLB. See tit. ViII. 

VILLBIN. See tit. Villain,. 

VILLENAGE. See tit. Villai .... 

VINCULO MATRIMONIl, Divor" 
II. A divorce from the bond of ma­
trimony. See tit. Diwrce. 

VIOLBNT PRESUMPTION. See 
tit. PresnmptuI1I. 

VIRGB, Tenant by. See tit. Verge. 

VIRIDARIO BLIGBNDO. A writ 
that lay for the choice or ,kction of a 
verwor in the f"rest. - Reg. Orig. 
177 j Cowel, 

VIRTUTE CUI us (by reason where­
of). That part of the declaration in 
an action which, after setting forth 
the various grievances complained 
ot proceeds to point out the injurious 
results which have flowed therefrom, 
is frequently technically spoken of 
as the "virtute cn,;os," from the words 
employed therem, which are .. by 
reason whereof." Thus, in an setion 
for diverting water from the plain­
till"s mill, the declaration, after stat­
ing the plaintiff's right to the water, 
and particularizing the injurious act 
coml?lained ot proceeds to point out 
the mjury which the plaintill' has 
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sustained in consequence, in the fol­
lowing manner: "and the plaintiff, 
by rtllron tf the prerni"'," hath been 
prevented from working his said mill 
In so beneficial a manner as he here­
tofore has, and otherwise could and 
would have done, &c. &c.- See Doc"'. 
Pl. 3liI; 11 Rep. 106; Steph. l'lIad. 
221, 6th edit. 

VISCOUNT (vi_). See tit. 
Viscount. 

VISITATION (visitatio). The office 
performed by the bishop of every 
diocese once in every three years, or 
by the archdeacon once in every 
year, of visiting the churches and 
their rectors. These vi.italion, were 
instituted for the purpose of correct­
ing any abuses or irregularities that 
might arise therein; and the persons 
who perform such visits are termed 
the visitor •• -3 BI. 480; COWl/I. 

VISITOR. See tit. Visilation. 

VISNB (vicenetum). Neighbour­
hood, &c. See tit. Vetlue. 

VIS US. See tit. View. 

V IV A.RY (vivarium). Is generally 
used in law to signify a warren, park, 
piscary, or the like.-2 Ins'. 100. 

VIVA VOCB. A viva voce exa· 
mination means an oral examination. 

VIVUM V ADIUlII:. See tit. Va­
dium Vivum. 

VOIDA.NCB (vocatio). This word 
is applied to a benefice void of an 
incumbent. See tit. Avoidance. 

VOIRB DIRE. To examine a wit­
ness upon his oath of voire dire is to 
examine him on oath to speak the 
truth touching matters in which he 
is thought or suspected to be an in­
terested witness. Formerly, it ap-

pears to have been necessary, for the 
party making objection to the witness 
on this ground, to enter uJlOn this 
voire dire examination prevIously to 
the examination of the witness in 
chief; and it seems that he would 
have been too late to take the objec­
tion after the witness WRS sworn in 
chief: Now, however, it seems that 
a witness may be examined on his 
t>nir dire at any time during the trial. 
-See 1 T. R. 719; 4 Burr. 2261; 
2 Campb. 14; Holl, N. P. C. 314; 
Phil. on Ev. 149, 8th ed.; 11 M. IIr 
W. 68/j; 3 Dowl. N. S. 362; Moo. I!r 
M.320. 

VOLUMUS. The first word of a 
clause in the king's writs of protec­
tion and letters patent. -COWl/I. 

VOLUNTARY CONVBYANCES. 
Conveyances are termed t'olunlary 
when they are made without any 
good or valuable consideration. See 
tit. Val"abt. Cmllideralion. 

VOLUNTARY CURTBSY. A vo­
luntary act of kindness. An act of 
kindness perfonned by one man to­
wards another, of the free will and 
inclination of the doer, without any 
previous request, or promise of re­
ward made or offered by him who is 
the object of the curtesy. From such 
a voluntary act of kindness, the law 
implies no promise on the part of him 
who is benefited by such act, that he 
will make any remuneration or re­
turn for the same; for if it were 
otherwise, one man might impose a 
legal obligation upon another against 
his will. If however the curtesy or 
act of kindness was performed at the 
instance or request of the party be­
nefited, then the law implies a pro­
mise on the part of tbe latter to make 
a remuneration or return for such act. 
Hence, the meaning of tbe phrases 
that a "voluntary curtesy will not 
support an RSsumpsit," but that a 
" curtesy moved by a previous re-
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qUHt wilL" - See Lampleigh v. Bnai,"_i,. Hob. 106; Smith', Ltladi"g 
Ca." 67; 3 Boto Sf P. 260, in 7IOt;,; 
Dum/urd Vo Melli,.,., 6 M. Sf Set. 446. 

VOLUN°TARY JURISDICTION. 
Those cowU are said to have a vo­
luntary jurisdiction which are merely 
concerned in doing or settling what 
no one opposes. and which keep an 
open office for that purpose (as grant­
ing dispensations, licenses, faculties. 
and other remnants of the papal ex­
tortions). but do not concern them­
selves with administering redre88 to 
any injury.-3 BI. 66. 

VOLUNTARY OA.THS. Are such 
88 persons take in extra-judicial 
matters and not regularly in a court 
of justice, or before an officer invested 
with authority to take the same.-4 
BI. 137. 

VOLUNTARY SETTLEMENT. A 
settlement made without good or 
valuable consid"eration is so termed. 
See tit. Valuable Conlithration; also 
tit. Voluntary Clmveyallce,. 

VOLUNTARY WASTE. See tit. 
Was". 

VOTES AND PROCEEDINGS. In 
the houses of parliament the clerks 
at the table make brief entries of all 
that is actually done; and these mi­
nutes. which are printed from day to 
day for the use of members. are 
called the "Votes and Proceedings 
of Parliament." The votes and pro­
ceedings of the House of Commons 
are published by the speaker's autho­
rity. and sold to the public as well as 
distributed among the membersthem­
selves; but those of the House of 
Lords are not published nor sold, al­
though they can be obtained as a fa­
vour by persons desiring them. From 
these "votes and proceedings" the 
journals of the house are subsequently 
prepared by making the entries at 

greater length; but in neither is any 
notice taken of the speeches of a de­
bate. 

VOUCHE, VOUCHBB, VOUCHBR. 
See tit. RlCOWry. 

VOL This word is used by Fleta 
and Bracton, to si$Dify an infamous 
person, or one who IS not admitted to 
be a witness.-Cowel. 

VULGARIS PURGATIO. See tit. 
Ordeal. 

w. 
W ADSBT. In the language of 

Scotch law is the conveyance of land 
in pledge for or in satisfaction of a 
debt or obligation, with a reserved 
power to the debtor to recover his 
lands on payment or perfonnance. 
The lender is called the wadsettw, and 
the borrower the reverser. It is some­
what analogous to our mortgage. 
See Bell'. Diet. 1030. 

WAGE (vadiare). The giving a 
pledge or security for the perform­
ance of anything; as to tDdge deliv","­
ance, to tDtJge /aw, &c.-Lu Term" de 
la Ley. 

WAGER OP BATTLE. A pledge 
given by the delimdant to try the 
cause by battle; by which the party 
accused fought hIS accuser. under 
the apprehension and hope that hea­
ven would give the victory to him 
who had the right.-3 Bl. 337. 

WAGER OP LAW (vadiatio legil). 
Trial by tDdgw af law is a species of 
trial by which the defendant puts in 
sureties that at such a day lie will 
make his law, that is, take the bene­
fit which the law has allowed him. 
For our ancestors considered that 
there were many cases in which an 
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innocent man, of good credit, might 
be overborne by a multitude of false 
witnesses, and therefore established 
this species of trial, by the oath of 
the defendant him8el~ for if he abso­
lutely swore himself not chargeable, 
and appeared to be a l;'erson of re­
putation, he was acqUltted.-3 Bl. 
341; Cowel. 

W .lGBR POLICT. A policy of 
inaurance, in which the party whose 
life or property is insured, has no 
interest. It is so called because in 
elfect it amounts simply to a wager 
between the insurers and the insured, 
upon the contingency mentioned in 
the policy. Wager p"liciea, though 
for some time permitted in our law, 
are now forbidden to be made on 
ships by 19 Geo. 3, c. 37, and upon 
other matters by 14 Geo. 3, c. 48; 
the latter act declaring " that no 
insurance shall be made by any per­
son or persons, &c. on th, lif' or /iV//. 
of any other person or persons, or on any 
other ,vent or ev,ntl whatloever, wherein 
the person or persons for whose use, 
benefit, or on whose account such 
policies shall be made, shall have no 
Interelt, or by way of gaming or wager. 
ing." - Godlall v. Boldero, 9 Ea." 72 ; 
2 Smith, L. C. 166, 167, 166; 1 M. 
~ W. 32; Cowp. 737; 9 Bing. 320. 

W .lGBRING POLICIBS. The 
practice of insuring large sums, with­
out having any l;'roperty on board, 
which were called lnaurances, interest 
or no interest, and also of insuring 
the same goods several times over, 
were denominated _gering policiel. 
-2 Bl. 460; see tit. Wager Policy. 

W.lIPS (bona wlliata). Such goods 
as a thief has feloniously stolen, and 
from apprehenaions of being taken, 
or for his own ease, throws them 
away, or leaves them behind; that is, 
he waiV//1 them. This species of pro­
perty usually belongs to the king, or 
to the lord of the manor, by prescrip-

tion or grant.-Britton, cap. 17; 1 
Bl. 296; Le. T,rm" d, fa Ley. 

W.lIVE (walliar,). To forsake. 
But this word is said to belong more 
properly to a woman, who is said to 
be waived as a man is said to be out­
lawed.-Staundf. Pl. Cor. 26; R'g. 
Orig. 132. See also the two follow­
ing titles. 

W .lIVBR. The waiving, passing 
over, or omitting to take advan~e 
of anything. I t is frequently used 10 

reference to irregularities in legal 
proceedings; thus, a waiver of irre­
gularity signifies an intention not to 
take any advantsge of such irregu­
larity.-l K,b. 226; 1 Arch. Pract. 
149. 

W.lIVING A. TORT. Is the act of 
passing over or omitting to take ad­
vantage of or to obtain redress for a 
tort or injury. This is frequently 
done in cases where the tort or injury 
is accompanied with an illegal pos­
session or detention of another's 
goods. Thus, where the sherilf, un­
der a writ of execution, has seized 
the goods of a bankrupt after the is­
suing ofthe fiat, the assignees ofsuch 
bankrupt can bring trover againat tbe 
sh~rilf for the wrongful conversion 
of goods; but they are not bound to 
sue him in trover; for they may 
waiV// the tort and bring an action for 
money had and received for the pro­
ceeds of the goods."-1 Smith, L. C. 
240 ; 3 Will. 304; 8 Bing. 43; 2 
Bing. N. C. 343; 1 B • .!r C. 97, per 
Abbott, C. 1. 

W .lPBNT.lICB (from the Sax. 
_pen, armour, and tac, moved or 
taken). The same as the word hun­
dred, viz. -a certain district or division 
of territory.-Cowe/; 1 BI. 116. 

WAED (cUltodia). In its most or­
dinary legal signification signifies an 
infant under the guidance and pro-
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tection of a guardillJl. So during the 
prevalence of the feudal tenures, the 
heir of the king's tenant, who held 
in capite, was termed his tDlJrd during 
hi. nonage or minority. - See tit. 
Warcw.ip. 

WARDEN OP THE FLEET PRISON. 
Was an officer who took charge of 
the prison, and in whose custody and 
under whose care the prisoners were. 
By Il & 6 Vict. c. 22, the Fleet prison 
was consolidated with the Queen's 
Bench, and the office of the warden 
abolisbed. 

W A.BDJlOTE (tDlJrdmohn). A court 
belonging to every ward in London, 
commonly denominated the tDlJrd· 
mow·court.-41nat.249. 

W ABDIIHIP. A right which the 
feudal lord claimed, when anyone 
of his tenants in C/Jpite died, leaving 
an heir under the age of twenty-one, 
being a male, or fourteen, being a 
female, of having the custody of the 
body and lands of such heir, without 
accounting for the profits until such 
heir had attained the age of twenty­
one in males, and sixteen in females; 
and the lord was then called guardian 
in chivalry. -2 Bl. 67; Litt. 103. 

W A.BDB AND LIVERIBB, CllUrt of. 
A court instituted by stat. 32 Hen. 8, 
c. 46, to superintend injuries respect­
ing reliefs, wardships, p";m.r oi,in, 
and other advantages which accrued 
to the king on the death of any of his 
tenants during the continuance ofthe 
military tenures.-3 El. 21l7; Cowel. 

W ARRANDICB. In the Scotch 
law signifies the obligation by which 
a party conveying a subject or a right 
is bound to uphold that subject or 
right against every claim, challenge, 
or burden arising from circumstances 
prior to the conveyance. It is either 
personal or real. Personal is that by 
which the grantor and his heirs are 

personally bound. Real, is that by 
which cE'rtain lands, called warrandice 
lands, are made over eventually in 
security of the lands conveyed. War­
ran dice is also either .impk or alMolute. 
Simple, when the grantor sball do 
nothing inconsistent with tbe grant; 
absolute, contra om_ morlala, by 
which the grantor is liable for every 
def~ct in the subject or right which 
he has granted.-Btll', &. Law Diet. 

W ABBANT. An authority or pre­
cept under the hand and seal of some 
justice, setting forth the time and 
place of making, and the cause for 
which it is made, and directed to 
some constable or other peace officer, 
requiring him to apprehend some 
offender; or to search for some pro­
perty in case of stolen goods, &c. and 
the like.-Hawlc. P. C.; 4 Bl. 290, 
291. See also the following titles. 

W ABRANT IN CHANCBRY. Is 
an order directed to the parties in a 
chancery suit requiring them to per­
form various acts incident to or in 
relation to the suit, as a warrant to 
consider the decree, a warrant to pro­
ceed, a warrant to settle the report, 
&c. Warrants are usually issued by 
one of the masters of the Court of 
Chancery.-2 Smith', Ch. Prac. 111l. 

WARRANT OP ATTORN BY. A 
written power or authority directed 
to an attorney or attomies, empower­
ing them to appear for the party 
executing it. and to receive a decla­
ration for him in an action, at the 
suit of a person therein mentioned, 
and thereupon to confess the same, 
or to suffer judgment to pass by de­
fault. This instrument ia commonly 
given by a defendant to a plaintiff 
when he acknowledges the right of 
the plaintiff's action, but is unable 
from pecuniary embarrassments to 
satisfy the demand.-2 Arch. Prad. 
717. 
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WARRANT TO SUB AND DBPBND. 
Formerly the parties in an action 
were obliged to' appear in court in 
perwn, unless permitted by a special 
wa7Tllnt from the crown, called a de­
dimu. potatatem de altomato facimdo, 
to appoint an attorney to me or defend 
for them; or unless, after appearance, 
they had appointed a deputy called 
a Reaponaalu, to act for them, and 
which in some instances the court 
allowed them to do.-1 Arch. Prado 
61. 

WARRANTIA. CHARTAI. A writ 
that lay for a man who was enfeoft"ed 
of lands with warranty, and he was 
afterwards sued for the same in an 
assize or other action in which he 
could not vouch against the warrant­
or, to compel him to assist him with 
a good pfea or defence, or else to 
render damages and the value of the 
land if recovered against the tenant. 
F. N. B. 136; Les TerRIe. de la Ley. 

W ARRANTIA CUSTODIlB. A ju­
dicial writ that lay for him who was 
challenged to be a ward to another, 
in respect of land said to be holden 
by knight service, which, when it 
was bought by the ancestors of the 
ward, was warranted to be free from 
such thraldom; and therefore this 
writ lay against the warrantor and 
his heirs.-Reg. Indo 36; Cowel. 

W ARRANTIA. DIBI. A writ di­
rected to the justices requiring them 
not to record a man as a defaulter, 
who, after having had a day assigned 
him to appear in court to an action, 
was in the meantime, by command, 
employed in the king's service, so as 
to be prevented appearing on such 
day in court. - Glan. lib. 1, C. 8; 
Cowel. 

WARRANTY (warrantia). A co­
venant by which the grantor of lands 
or tenements for himself and his 

heirs wa7Tllnt. and secures them to 
the grantee. So that when either an 
ancestor, being the rightful tenant of 
the freehold, conveyed the land to a 
stranger and his heirs, or released 
the right in fee .simple to one who 
was already in possession, and super­
added a warranty to his deed, it was 
held that such warranty not only 
bound the warrantor himself to pro­
tect and assure the title of the war­
rsntee, but it also bound his heir. 
Warranty, as applied to land, was 
either linBaI or collateral to the title 
of the land. Lineal warranty was 
where the heir derived, or mi~ht by 
possibility have derived, his title to 
the land warranted either from or 
through the ancestor who made tile 
warranty: as where the father or an 
elder son, in the life of the father, 
released to the disseisor of either 
themselves or the grandfather with 
warranty, this was lineal to the 
younger son. Collateral warranty was 
where the heir's title to the land nei­
ther was nor could have been derived 
from the warranting ancestor; as 
where a younger brother released to 
his father's disseisor with warranty, 
this was collateral to the elder bro­
ther. The word warranty, as applied 
to goods and chattels, is termed a 
personal warranty. Thus an implied 
warranty is annexed to the sale of all 
goods and chattels, so that a pur­
chaser mar. have a satisfaction from 
the seller, if he sells them as his own, 
and his title proves deficient, without 
any express warranty for that purpose. 
-1. CruUe, 27; 2 Bl. 300, 461. 

WAR R B N (warrena). A place 
privileged by prescription or grant 
of the king for the preservation of 
game. The franchise ofjree-warren, 
which was introduced to protect game, 
gave the grantee a sole and exclusive 
power of killing such game so far as 
his warren extended, on condition of 
his preventing other persons from 
killing it. This franchise has now 

II 
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fallen into disregard.-La TtrlllIS de 
Ita Lay; 2 BI. 88. 

W,uTB (lHI.tum). The destroying, 
by a tenant for life or years, any of 
those things which are not included 
in the temporary profits of the land, 
and which would tend to the injury 
or 1088 of the person entitled to the 
inheritance. W ute is distinguished 
into voluntary and permisrive wute; 
the former being an act of commis­
aion, the latter of omission. Yolun­
tary waste chiefly consistB in felling 
timber-trees, pulling down houses, 
opening mines or pitB, changing the 
course of husbandry, destroying heir 
looms, &c. Permil.iw wute chiefly 
consists in permitting or suffering the 
buildings on an estate to decay, and 
such like acts of omiBBion. The 
word 1D41141 is also used to si~ify that 
portion of a lord's manor which being 
uncultivated, served for public roads, 
and for common of puture to the 
lord and his tenants.-l Crui .. , lI8, 
122; 2 BI. 282. 

W A8TE, WRIT OP. A writ or ac­
tion which lies for him who hu the 
immediate estate of inheritance in re­
version or remainder against the te­
nant in pOBBession, for committing 
waste on the lands which he holds, 
to the injury of such remainder-man 
or reversioner. This action is, how­
ever, seldom brought, having given 
way to a much more expeditious and 
easy remedy, by an action on the case 
in the nature '!f waate.-8 Chitty', Bl. 
227, n. 6. 

W A8TOR8. A kind of thieves so 
called.-4 H. 4, c. 27; Cowel. 

W ATER-BAILIPP8. Officers in 
port towns, whose duty it is to search 
ships, &c. Also an officer belonging 
to the city of London, who has the 
supervising and search offish brought 
thither, and the collecting of the toll 
arising from the Thames, and arrest-

ing men for debt, or othe!; personal 
or criminal matters, on the river 
Thames.-Cowel. 

W ATBR ORDEAL. See tit. Or­
deal. 

W' A VE80N. See tit. Flotlam. 

W A Y8. A specieS of incorporeal 
hereditaments, and consist in the 
right of going over another man's 
ground. A way may be defined to 
be a private road or pusage through 
another man's ground; but when 
considered as a species of heredita­
ment, it signifies rather the interest 
or right which a man POBBCBseS in 
such way, arising out of his title to 
use it.-2 Bl. 36; Cowel, tit. Chemin. 

W AY8 AND MEANS, CommittBe '!f. 
After the House of Commons has 
voted a supply tq. his maJesty, and 
settled the quantum of that sup­
ply, they usuaUy resolve themselves 
lOto what is termed a committee of 
way. and means, wbichis a committee 
formed for the purpose of devising 
by what ways and means the supply 
voted is to be raised.-l BI. 807. 

WEDBEDRIP (from the Saxon 
wed, a covenant, biddan, to pray or 
desire, and rippan, to rl'ap or mow). 
A customary service wluch inferior 
tenants performed for their lord, by 
cutting corn or doing other harvest 
duties.-Cowel. 

WELSH MORTGAGE. Those mort­
gages are so called by which the pro­
viso for redemption does not oblige 
the mortgagor to pay the money on 
a particular day, but allows him to 
do it at any indefinite time, thus 
giving him a perpetual right of re­
demption.-2 Cruise, 88. 

WERA or WERB. A pecuniary 
mulct, fine, or amerciament.-COIIHII. 
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WEREGILDUS (tDft"gildu.). The 
price or value of a man who was 
killed; part of which was paid to 
the king for the loss of his subject, 
part to the lord whose vassal he was, 
and part to the next of kin of the 
deceased.-Cowel; 4 BL 188. 

WHIrR RENTS (reditul albi). 
Rents reserved in silver or white 
money were anciently called white 
rents or blanch-faNTII, in contradis­
tinction to rents reserved in work, 
grain, or baser money, which were 
called rsditu. nigri or blaclcmaiL-2 
BL 42; 21n.t. 19. 

WHOLE BLOOD. A kinsman of 
the whole.blood is he who is derived 
not only from the same ancestor, 
but from the same couple of ances­
tors. For as every man's own blood 
is com}?ounded of the bloods of his 
respective ancestors, he only is pro­
perly of the whole or entire blood 
with another who has (so far as the 
distance of degrees will permit) all 
the same ingredients in the compo­
sition of his blood that the other 
had.-2 BL 227. 

WIDOW OP THE KING (vidua 
regi.). The widow of the king's 
tenant in capite, who after her hus­
band's death was obliged to recover 
her dower by the writ de dote a"i~­
fl4nda, and could not marry agam 
without the king's consent.-F. N.B. 
263. 

WIDOW'S CHAMBER. The 
widow's apparel and the furniture of 
her bed chamber, which by the cus· 
tom of London she is entitled to on 
the death of her husband, is deno­
minated widow'. chamber.-2 RI. 618. 

WIDOW'S QUARENTINE. See 
tit. Quarantine or Quarentaine. 

WILL and TESTAMENT. A will 
or testament is a written instrument 

by which a person expresses what he 
willi or wishes to be performed after 
his death. Wills are technically 
divided into willi or deviIeI and vlills 
or testaments. A will or devise is 
applied to the disposal of real estate, 
to take effect after the death of the 
owner. A will or testament is ap­
plied to the disposal of a perlOnal 
estate, to take effect after the death 
of the owner. A codicil is an instru­
ment by which a person having made 
his will adds something to it, or 
modifies his former disposition, and 
is considered as part of the will it­
selfwhich it so alters or modifies.-
2 BL 11, 12; 9 Byth. Convey. Par. 8r 
Stew. 17. 

WILL, ESTATE AT. An estate at 
will is the interest which a person 
has in lands or tenements during the 
will or permission of another; and 
such person is called, in reference to 
the estate which he so holds, a 'enant 
at will. What was formerly consi­
dered as a tenancy at will has how­
ever in modem times been construed 
to be a tenancy from year to year, 
and from a ~eneral occupation such 
a tenancr wlll be inferred unless a 
contrary mtention appear.-l Cruiae, 
267; 2 Chitty's BL 146, 147, n. 11. 

WIT, To. See tit. Videli~et. 

WITE. A Saxon word signifying 
punishment, penalty, mulct, fine, &c. 
-CoweL 

WITENA-GEMOT or WITTENA­
GEMOT (conventlU lapisntum). A 
great council or convention of wise 
men among the Saxons, correspond­
ing with our parliament.-Cowel; 1 
Bl. 147, 148. 

WITH COSTS. When an apJllica­
tion to the court or to a judge 18 dis­
missed" with costs," it means that 
the party, whose application was so 
dismissed, is to bear his own, and 

112 
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also luch coats as the opposite party 
has been put to in reference to such 
application. So where, in the Court 
of Chancery, the Lord Chancellor 
orders the dismissal of the defendants 
in the suit "with coats," it signifies 
that the defendants who are so dis­
miSBed from the subject matters of 
the suit, are to have their coats paid 
them by the opposite or unsucceaaful 
parties. 

WITHBRNAM (from the Sax. 
vtyther, altero, and Mm, captio). A 
forbidden taking or driving a distress 
to some hold, or out of the county, 
so that the sheriff upon a repkvin 
cannot re-deliver them to the party 
distrained. In wbich case the writ 
of withernam or de vetito namio is di­
rected to the sheriff for the taking as 
many of the beasts or goods of him 
who did thus unlawfully distrain, 
into his custody until he makes de­
liverance of the things he so dis­
trained. The word is said by Brac­
ton to signify an unlawful distress 
made by him who has no right to 
distrain. Smith in his Republ. An­
glor. says that it signifies the same 
as reprilal; and hence it would ap­
pear that the word signifies a taking 
by way of reprisal other cattle or 
goods from the distrainor in lieu or 
place of those which he has unlaw­
fully taken and withheld from the 
party who seeks to replevy them.­
Smith de R,publ. Angl. c. 10; Britton, 
c. 27; Le. TerN. de la Ley. 

WITHOUT DAY, Going. When 
judgment is given for the defendant 
in an action, he is said" to go thereof 
without day;" that is, he is finally 
dismissed the court without any fur­
ther day being appointed for his re­
appearance. 

WITHOUT PRB.JUDIOB. Is a me­
morandum or condition frequently at­
tached to the communications which 
pass between attorneys or solicitors 

in the conduct of a cause or other 
legal proceedings. The phrase is 
employed to intimate that any state­
ment made by the solicitor is in no 
respect to pejudic, or to be used 
against such solicitor's client. 

WITHOUT THIS, THAT &0. See 
tit. 4tb.que hoc j also tit. Special Tra­
ver". 

WITTBNAGBMOTB. See tit. 
Wilena-gemot. 

WOOD-GBLD(tDOOd-geldum}. Mo­
ney paid to the foresters for the cut­
ting of wood within the forest. The 
immunity or freedom from this pay­
ment by the king's grant is also 
sometimes so called.-Crompton, 167; 
Ltl Terme. de la Ley. 

WOODMOTB. The ancient name 
of a forest court which since the sta­
tute of Charta de FllTata has been 
called the court of attachment, and 
held every forty days; but was for­
merly held at the will of the chief 
officers of the forest at no specified 
periods.-MantDOOdj Cowel. 

WOOD-PLBA-COURT. A court 
held twice in the year in the forest 
of Clun in the county of Salop, for 
determining all matters of wood and 
agistment there.-Cowel. 

WOODWARD (troOdwardUl). An 
ancient officer of the forest whose 
duty it was to prevent offences being 
committed against vert and venison, 
or to/resent the same when com­
mitte to the forest court.-Crilmp. 
J"r.201. 

WORDs OP LIMITATION. See 
tit. Limit. 

WORTHIBST OP BLOOD. In the 
law of descents sons are considered 
more worthy than daughters, that is, 
they take precedence of them, and 
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art' called worthiest of blood.-2 Bl. 
313. 

WRBCK (wrect'Um maris). The 
goods and cargo which are thrown 
upon the land from any ship which 
has been wrecked or lost at sea. In 
order to constitute a legal wreck the 
goods must come to land. These 
goods or wrecks are a portion of the 
king's revenue, although they are 
frequently granted out to lords of 
manors as a royal franchise.-2 In't. 
126; 1 Bl. 290. 

WRBCKPRBBorWRBCKPRY. An 
exemption from the forfeiture of ship­
wrecked goods and vessels to the 
king. This immunity was granted 
by charter of King Edward I. to the 
barons of thc Cinque Ports.-Cowel. 

WRIT (breve, or Sax. wl'itall, i. e. 
,cribere). A writ is a sort of manda­
tory letter from the king, directed to 
some person or persons, commanding 
them to do BOme particular act. 
Writs are distinguished into original 
and judicial writs. They are termed 
original when they issue out of the 
High Court of Chancery and are 
tested (i. e. witnessed) in the name 
of the king himself. Writs are termed 
judicial when they issue out of a 
court of common law and are tested 
in the name of the chief justice of 
the court out of which they issue. 
Until within the last few years per­
sonal actions in the courts of common 
law were commenced by an original 
writ, and all other writs or process 
issued during the pending of the suit 
(that is, between the issuing of the 
original and the termination of the 
suit), were denominated mesne P"o­
cess, . that is, intermediate process, in 
contradistinction to the original pro­
cess, and what was denominated 
the final process, that is, writs of 
execution. Notwithstanding, per­
sonal actions are now no longer com­
menced by original, but by a writ 

called a writ of lummona, yet the word 
mesne is frequently applied to such 
writ of summons, as though it were 
still a subsequent or intermediate writ, 
instead of being, as it in fact is, the 
first and in effect the original process 
in the action.-Boot,', Suit at Law, 
54; Stephen 011 Pleading, 21. 

WRIT OF ASSISTA.NCB. A writ 
issuing out of the exchequer, to au­
thorize any person to take a constable 
or other public officer to seize goods 
or merchandize prohibited and un­
customed. 

WRIT OF CAPIAS. See tit. Ca­
pial. 

WRIT OF ENTRY. See tit. Entry, 
Writ of. 

WRIT OF ERROR. See tit. Error. 

WRlT OF INQUIRY. A judicial 
writ, directed to the sheriff, com­
manding him to inquire the amount 
of damages which a party who has 
recovered judgment in another court 
ought to have assessed. The nature 
and use of this writ mar be further 
elucidated by the followmg observa­
tions~ When a judgment has been 
recovered in an action, but such 
judgment is not final, but establishes 
the right of the plaintiff only, leaving 
the amount of damages sustained by 
him to be yet ascertained, then such 
amount must be assessed by a jury. 
The judgment pronounced by the 
court in such a case is, that the 
plaintiff ought to recover his da­
mages; but because the court knows 
not what damages he has sustained, 
the sheriffis commanded that, by the 
oath of twelve honest and lawful men 
of his county, he diligen!1y i.n?~ire 
the same, and rerunl the mquISltion 
into court; and the process or writ 
directed to the sheriff for this purpose 
is thence called a writ of inquiry.-2 
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.Arch. PrtUt. 789 i Smilla', .Action lit 
LaID, 89, 90. 

WRIT OP RBBBLLION. See tit. 
Commiuioll of lUbeliion. 

WRIT OP RIGHT (brew de recto). 
A writ of right is a writ that lay to re­
cover Janda in fee Bimple and unjustly 
withheld from the true proprietor i 
and was the great and final remedy 
for him who was injured by Oillter or 
privation of his freehold. I t is fre­
quently termed a mere writ of right, 
to distinguish it from other writs of 
a somewhat similar character. It 
was considered the highest writ in 
the law, and lay only for an estate in 
fee-simple, and not for him who had 
a less estate. When this writ was 
brought in the court baron of the 
!ord of whom the lands were bolden, 
It was called open or ll11unt; but, if 
he held no court, or had waived his 
right, it might be brought in the 
courts by writ of precipe originally, 
and then it was called a writ of right 
clou, being directed to the sheriff, 
and not to the lord. There was also 
a little writ of right ciON, .ecuRdu." 
conlueludiMm manerii, which lay for 
the king's tenants in ancient de­
mesne, and others of a similar na­
ture, to try the right of their lands 
and tenements in the court of the 
lord exclusively.-8 Bt. 193, 194. 

WRIT OP RIGHT CLOSB. See 
tit. Writ of Right. 

WRIT OP RIGHT OP ADVOWSON. 
A writ to try the right to an advow­
Bon when the rightful owner had 
been ousted or dispossessed of the 
same. This was a peculiar writ of 
right, framed for tbe special purpose, 
and if a man recovered therein, he 
regained the possession of his advow­
son, and was entitled to present at 
the next avoidance.-F. N. B. 30 i 3 
Bt. 243. 

WRIT OP RIGHT OP DoWER. A 
writ that lay for a widow, who Willi 
deforced of her dower, to recover the 
aame.-F. N. B. 147 i 3 Bt. 183. 

WRIT OP RIGHT P A.TBNT. See 
tit. Writ of Right. 

WRIT OP SUHHONS. See tit. 
Summon., Writ of. 

WBIT OP TRIAL. By the stat. 
3 & 40 Wm. 40, c.42, s. 17, when an 
action is depending in any of the 
superior courts of law for any debt 
or demand, in which the sum sought 
to be recovered and indorsed on the 
writ of summons does not exceed 
twenty pounds, the court or a judge, 
ueon being satisfied that the trial 
Will not involve any difficult question 
of fact or law, may direct that the 
issue or the issuesjomed shall be tried 
before the sherifi' of the county where 
the action is brought, or before any 
judge of a court of record for the re­
covery of debt in such county. When 
a cause is tried before the sheriff or 
local ju~e under the above sta­
tute no Dlsi prius record is neces­
sary, but a writ, termed a writ of 
trilll, issues, directed to the sheriff or 
judge, commanding him to try the 
issue or issut's by a jury to be sum­
moned by him, and to return such 
writ, with the finding of the jury 
thereon indorsed, at a day certain, in 
term or vacation, to be named in 
such writ; and thereupon such she­
rifi' or judge shall summon a jury, 
and shall proceed to try such issue or 
issues accordingly.-Arch. Pr.; Bag. 
Pr.; 3/1r 4 Wm. 4, c. 42, I. 17. 

WRITS CLOSB. See tit. Clou 
Rolls. 

WRONG (i'duria). See tit. Tort. 

WYDRA.UGHT. A word frequently 
used in leases, signifying a gutter, 

DigitIZed by Google 



WYT ( 439 ) YEA 

waterspout, or aqueduct.-Cunning­
ham. 

WYTE. See tit. Wit •• 

Y. 
YBAR. The space of a year is a 

determinate and well-known period, 
consisting commonly of 365 days (or 
one solar revolution); for though in 
bissextile or leap-years it consists 
properly of366 days, yet, by the stat. 
21 Hen. 3, the increasing day in the 
leap-year, together with the pre­
ceding day, shall be accounted for 
one day only. With the word" year," 
a twelvemonth is synonymous, and 
therefore a lease for a twelvemonth 
is good for the whole year; but if 
the lease were for twelve months, it 
would only hold for forty-eight weeks. 
Usually, the law takes no notice of 
the fractional parts of the recognized 
and ordinary periods or divisions of 
time. Thus, half-a-year consists of 
182 days, and a qulll"tE'r of a rear of 
91, the remaining hours bemg in 
either case rejected.-6 Rep. 62 a; 
Co. Litt. 13Sh; Cro. Jac. 167; Yelv. 
100; Dy. 345 a; 1 Stephen, Bl. 264; 
Impey, Mod. PI. 139. 

YBAR AND DAY (annul d diu). 
A time that in many cases determines 
a right, and in some cases works a 
usucaption, in others a prescriJ!tion." 
Thus, in the case of an estray, If the 
owner, after proclamations having 
been made, does not challenge it 
within that time, it is forfeited; so it 
is with respect to wrecks and various 
other cases. So in cases of appeals, 
a year and a day is given to prose­
cute them, &c. A person wounded 
must die within a year and a day in 
order to constitute the oft'ender who 
inflicted such wound guilty of mur­
der.-1 BI. 292,297; Cowel; 4 BI. 
197. 

YEAR, DAY, AND W ASTB (annUl, 
diu .t valtum). A privilege which 
the king formerly had of taking into 
his hands all the lands and tenements 
in fee-simple belonging to persons 
attainted of petit treason or felony, 
for the period of a year and a day, 
and committing therein what tIJIlst. 
he pleased during that time: as by 
pulling down their houses, extir­
pating their gardens, ploughing their 
meadows, cutting down their woods, 
and the like.-2 Inrt. 37; COUH!I. 

YEAR-BOOXS. Are books contain­
ing the reports of cases adjudged or 
determined in the courts of law from 
the beginning of the reign of Edw. 
2 "to the end of Edw. 3, and from 
the beginning of Henry 4 to the end 
of Henry 8. They are called year­
book, because they were published 
annually from the notes of certain 
persons who received a stipend_from 
the crown for this employment.-2 
Reevu. Hi". E. L. 357. 

YEARS, ESTATE POR. An estate 
for years is defined by Blackstone to 
be "a contract for the possession of 
lands or tenements for some deter­
minate period." This definition, how­
ever, it is presumed, is not strictly 
accurate. An estate for years may 
rather be defined to be the interest 
which a person has in lands or tene­
ments for some determinate period. 
Thus supposing A. to grant B. a 
lease of certain lands for twenty­
one years; here the interest which B. 
acquires in such lands, by virtue of 
the lease granted him by A. is the 
"tate; and such interest or estate, 
having a determinate duration, viz. 
twenty-one years, constitutes it an 
"ta,. for year.; so that the contract 
is not properly speaking the estat.; 
but is only the instrument by virtue 
of which the estate is created. The 
person who holds, or is in possession 
of an estate for years, is called in 
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reference to his estate a teunt 
fttr y .. r •. -2 BL ItO. See tit. El­
toN. 

YBVBN,orYBoVBN(giwn). These 
are words frequently used at the end 
of old indentures: B8 "yeooen (i. e. 
given) the day and year first above 
written." It is derived from the 
Saxon c.oriall, i. e. to give.­
C.-L 

YIBLDING and PAYING. See tit. 
RHUndum. 

YORE, Ctutom c1. A custom which 
prevails there in reference to the 
effects of an intestate, which, after 
payment of his debts, are in general 
divided according to the ancient 
universal doctrine of the par. rationi­
bilil.-2 BL illS. See tit. R_able 
Part. 
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APPENDIX. 

OUTLINE OF AN ACTION AT LAW. 

-
AN action is defined to be the means provided by law for obtaining 
redress for a civil injury: it consists in various formal proceedings 
which have been introduced from time to time, and the nature and 
meaning of which it is the object of the present outline to explain. 
There are various kinds of actions, which are distinguished, according 
to their nature, by the terms real, personal, and mixed. Real actions 
are such as are brought for the recovery of real property only; that 
is, for lands, tenements, or hereditaments. Personal actions are such 
as are brought for the recovery of personal property; that is, for the 
recovery of goods and chattels, or for some pecuniary satisfaction, or 
other redress for an injury done to a party. Mi.red actions are such 
as partake in some degree of the nature of both the former species of 
actions, and yet caunot be said to belong e.rclmillely to either of them. 
Such actions are usually brought for the recovery of lands, tenements, 
or hereditaments, and also for a pecuniary compensation in the nature 
of damages for the injury sustained by being withheld from them; so 
that with reference to the recovery of the lands, they partake of the 
nature of real actions, while with reference to the recovery of the 
pecuniary compensation or personal recompense, they partake of the 
nature of personal actions, and hence are properly called mi.red. 

As it is our intention to sketch the outline of only one of these 
species of actions, we shall select for that purpose a personal action, 
because this species of action being of more frequent occurrence than 
the other two, is likely to be of more practical use. There are various 
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kinda of pel'l!Onal actions, distinguished according to their peculiar 
characteristics by corresponding terms. The most common are those 
of cOl1tnunt, nlSUmp.it, debt, detinue, replevin, tre'JHlII and trupau 071 Ike 
cau. The action of cOl1t1li1ll1 is brought to recover damages for the 
breach of a cm:enunt, i. e. a contract entered into by deed. The action 
of alSUmp.it for thc recovery of damages for the non-performance of a 
promise not made by deed, and this is termed a simple contract. The 
action of tkbt for the recovery of some debt. The action of detinue for 
the recovery of any goods or chattels, or deeds or writiugs, which are 
tktained from the party so seeking the recovery of them. The action 
of rep/eoin is brought for the recovery of damages for the illegal 
taking and tktaininc any goods or chattels. The action of treapaaa 
for the recovery of damages for some treapaaa committed; that is, for 
some wrong or injury done to a party accompanied with violence; 
which violence may be either actual or implied; thus, an assault upon 
a man is an actual violence, but an illegal entry upon a party's land, 
even though done peaceably, is considered as an implied violence in 
law; an action of trespall on the cale is brought for the recovery of 
damages for some wrong or injury done to a party to which the other 
actions do not exactly apply, and it is therefore called an action of 
trespass on the caae, that is, an action of trespass brought on the 
peculiar circumstances of the case; and as these circumstances are 
very various, this kind of action is of a very comprehensive nature, 
including in it many other species, which it would be foreign to the 
present subject to enumerate. We will now endeavour to trace the 
proceedings in an ordinary action of assumpsit from its commencement 
to its termination, first of all premising that the person who brings or 
prosecutes an action is termed the plaintiff, and the pel'l!On against 
whom it is brought, the difendant. We will suppose then, that 
one John White, a printer, of Fleet Street, wishes to recover fifty 
pounds from one William Stephens, a bookseller, of Farringdon 
Street, and that he has applied to his attorney, whom we will name 
(for the sake of illustration) James Blackstone, to commence an action 
against him for that purpose. Mr. Blackstone, after having written 
to Mr. Stephens, requesting payment of the fifty pounda to no effect, 
immediately commences the action. This he does by inainB a writ of 
rummans, which is a judicial writ proceeding out of the court in which 
the plaintiff intends prosecuting his action, directed to the defendant, 
commanding him to appear in court, &c. The following is a form of 
the writ of summons which the plaintiff's attorney, Mr. James 
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Blackstone, would issue against the defendant, William Stephens. 
In the following form and in all the subsequent proceedings which 
we are about to illustrate, we have supposed the plaintiff to have 
brought his action in the Court of Queen's Bench. The form is as 
follows:-

Victoria, by the grace of God of the united kingdom of Great Britain 
and Ireland Queen, defender of the faith, to William Stephens, of Farring­
don Street, in the city of London, bookseller, - greeting: We command you 
that within eight days after the service of this writ on you, inclusive of the 
day of such service, you do cause an appearance to be entered for you in our 
Court of Queen's Bench, in an actIon on promises at the Buit of John 
White: And take notice that in default of your so doing, the said John 
White may cause an appearance to be entered for you and proceed therein 
to judgment and execution. Witness, Thomas Lord Denman, at West­
minster, the - day of --, in the year of our Lord --. N. B. This 
writ is to be served within four calendar months from the date thereof, in­
cluding the day of such date and not afterwards. 

The following indorsements must be made on the writ. 

This writ was issued by James Blackstone, of No. 20, Cheapside, in the 
City of London, attorney for the said John White. 

The plaintiff claims fifty pounds for debt, and one pound fourteen shil­
lings for costs. And if the amount thereof be paid to the plaintiff or his 
attorney within four days from the service hereof further proceedings will be 
stayed. 

The mode of issuing a writ of summons is simply by taking it to 
the proper officers and getting it signed and sealed, which are done as 
a matter of course by the officers appointed for that purpose on pay­
ment of the fees. This signing and sealing give efficacy to the writ, 
by stamping it with the authority of the court, and thus communi­
cating to it the virtue of a judiciQl mandate. When this writ is 
issued, a copy of it is made, and such copy is delivered to (or sen:ed 
on, as it is called) the defendant. When the writ has been so sen:ed 
or delivered to the defendant, the party who made such service or 
delivery is required to signify the same by making an indorsement on 
the writ in the following form:-

This writ was served by me William Davis on William Stephens, on 
- [the day of rervice] day of -, 1846. 

- Although it is usual to insert the trade or profession of the defendant in 
the writ, it is not ~ry. 
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The next step in the proceedings is the defendant's appearance in 
court in pUlluance of the terlllB of the writ, which, on reference to the 
form above given, will be seen to contain a command to the defendant 
to enter an appearance within eight days. We will now endeavour 
to explain the meaning of the phrase mtering an appearance. It must 
be obvious that when a party seeks redress for an injury committed by 
another, and requires the interference of a court of judicature thereon, 
that such court cannot adjudicate upon the injur.y alleged to have 
been sustained, or upon the subject-matter of dispute between the 
contending parties, without hearing what such parties have respec­
tively to say for themselves. Hence then it becomes necessary that 
the parties should appear in court, in order that the plaintiff may be 
enabled to make his allegations, and that the defendant may have an 
opportunity of answering them. This would evidently be the natural 
COUrBe of procedure even in a primitive state of society; but then the 
question must occur to every one, how is the offending party (that is, 
the defendant) tb be compelled to make his appearance in court? 
The party who seeks redress (i. e. the plaintiff) would, we may 
readily imagine, appear in court without any compulsory process ; 
but the defendant, who in many cases fearB the result of the legal 
conflict, would gladly absent himself from the tribunal before which 
the plaintiff wishes to arraign him. Hence then a compulsory process 
becomes necessary in the shape of a mandate, issuing under the autho­
rity of the court, by which the defendaut is commanded to make his 
appearance in court at a certain day under peril of the court's displea­
sure in the event of disobedience. The writ of summons is a 
mandate of this nature, and issued expressly for the above purpose, 
viz. to compel the defendant to make biB appearance in court. Before 
legal proceedings had arrived at their present degree of refinement, 
the point in dispute, instead of being subjected to the preparatory 
ordeal of the present machinery of an action at law, was at once 
brought before the judicial tribunal and disposed of. For this purpose 
the plaintiff and defendant usually appeared in court personally, and 
made their respective allegations and answers until the subject-matter 
of dispute had arrived at something like a definite point. Now how­
ever the case is very different, the plaintiff and defendant no longer 
appear personally in court to make their allegations and answers, but 
they usually appoint an official pelion to represent them (i. e. an 
attorney), through whom they appear in court (not literally but in an 
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artificial manner as will be explained), and through whom they make 
their respective allegations and answers, not oraUy as of old, but 
according to prescribed forms in writing. Having premised thus 
much we will proceed to show how the defendant appears in court 
now, and the meaning of the phrase entering an appearance. A de­
fendant is now considered as appearing in court when he recognises 
the authority of the court by obeying the command contained in the 
writ of summons; which he does by leaving a memorandum termed 
an appearance with one of the officers of the court appointed to receive 
the same, who enter. it in a book kept for that purpose, and the entry 
of this memorandum is thence termed the entering qf an appearance. 
It may be as well to observe that throughout this outline, when it is 
said that the plaintiff and the defendant do such and such a thing, it 
must be understood that they do it through their attomies. So that 
when a defendant in an action is said to have entered an appearance, it 
signifies that his attorney has deposited a memorandum so ·termed with 
the proper officer of the court, who has made an entr!! of it in a book 
kept for that purpose. The following is the form of an appearance, 
which we will now suppose the defendant to enter. 

In the Queen's Bench. 

John White Plaintift; 11 . " h against C, John Irvln.g, Attorney .or t e Defendant, 
William Stephl1ll, Defendant. i appears for hlDl. 

Entered the -- dayof--, 1846. 

It was before observed, when alluding to the early state of liti­
gation, that it might readily be conceived that the plaintiff, who was 
himself the promoter of the action, would cheerfully appear in court 
without requiring any compulsory process to enforce him; hence, in 
the present machinery of an action at law, the plaintiff is not required 
to enter an appearance. When then the plaintiff has issued and 
served his writ, and the defendant has appeared to it, both parties are 
considered in law as being in court, and may therefore be deemed 
ready to commence the legal conflict. At this stage of the action, 
the pleadings commence, which are not, as might reasonably enough 
be supposed, delivered viv" voce in open court, as was originally the 
case, but, like the appearance, are of an artificial character, consisting 
of prescribed forms drawn up on paper and delivered between the 
litigating parties. It is hardly within the scope of this outline to 
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trace the gradual decay of the ancient formularies aud the equally 
gradual development of those which characterize our present forensic 
proceedings: suffice it to say, that those writers who treat of our legal 
antiquities, fix the date at which oral pleading was abandoned, about 
the middle of the reign of Edward the Third, and hence we may 
infer, that about this period the present mode of delivering pleadings 
in the shape of written instruments was introduced. We must now 
return to the practice as it is. The plaintiff and defendant then we 
have left in tourt (i. e. conllruttively) ready to commence their alter­
cation; this, as might naturally be supposed, commences with the 
plaintiff, who begins the pleadings by delivering to the opposite party 
his DEOLARATION. This consists of a formal written statement of 
his cause of complaint, of which the following would be the form: 

.. In the Queen's Bench. 

On the -- day of --, in the year of our 
Lord 1846. 

[London to wit.] John White, the plaintiff in this suit, by James Black-' 
stone, his attorney, complains of William Stephens, the defendant in this 
suit, who has been summoned to answer the said John White in an action 
on promises. For that whereas the defendant heretofore, to wit, on the -' -
day of --, in the year of our Lord 1846, was indebted to the plaintiff in 
1201. for the price and value of goods then sold and delivered by the plain­
tiff to the defendant, at his request; and in 120/. for money found to be 
due from the defendant to the plaintiff on an account then stated between 
them. And thereupon the defendant afterwards, on the day and year afore­
said, in consideration of the premises respectively then r.romised the plaintiff 
to pay the said several Bums respectively to the plaintIff on request; yet he 
has disregarded his promises, and has not paid any of the said monies, or 
any part thereof, to the plaintiff's damage of 1201. and thereupon he brings 
his suit, &c." 

Before proceeding further it is as well to observe, that all the forms 
which are here introduced are made applicable to the particular 
action of which we are now giving a sketch; at the same time they 
possess the same general features which characterise the forms made 
use of in all actions at law. We will now endeavour to explain the 
various parts of a declaration as illustrated by the above form. It 
commences with the title of the court in which the action is brought; 
then comes the date, which is that on which the declaration is deli­
vered to the opposite party; next comes the venue, which is that part 
in the above form inclosed in brackets, viz. "London to wit." The 
word venue, as at present understood in law proceedings, merely 
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signifies the county in which the action is intended to be tried. As 
it was, and still is to a certain extent, an important part of the decla­
ration, it will be desirable to ascertain its meaning with some degree 
of precision, and with this view we must shortly trace its origin. 
Formerly the constitution of a jury was very different from what it 
is now; the individuals of which it was composed, instead of being 
indifferent persons, unacquainted with the facts of the case to be sub­
mitted to their decision, were usually persons who, from residing in 
the neighbourhood where the point in dispute arose, were personally 
cognizant of them, and in a manner were at the same time witnesses 
as well as jurors, and gave their verdict not as in the present day, 
from the evidence which was elicited from other witnesses, but from 
facts which they themselves previously knew. Hence at this period 
the jurors were summoned from the immediate neighbourhood wherein 
the facts arose, and it was therefore necessary, in order to give the 
defendant an opportunity of properly constructing his defence, and 

. the sheriff the means of knowing from what neighbourhood to summon 
the jury, to show it in the pleadings. The place or neighbourhood 
was called the venue, or v"ne, and the alleging such place in the de­
claration was thence termed laying the venue; and until the alterations 
introduced by the Rule of Court, Hil. 4 W. 4, it was the practice to 
lay a venue to every material fact that occub'ed in the pleadings, as 
well as that which is still inserted in the margin of the declaration. 
When, however, jurors assumed the character which they at present 
maintain, viz. that of being judges of'matters of fact elicited from 
other witnesses, there was no longer any occasion for summoning them 
from the immediate neighbourhood wherein the facts arose, because 
now their verdict was to be deduced not from what they previously 
knew themselves of the circumstances, but, as before observed, from 
facts attested by other witnesses. From the above circumstance the 
venue became comparatively of little importance, and now instead of 
laying a venue to each traversable or material fact that occurs in the 
pleadings, the name of a county is merely stated in the margin of the 
declaration, which is called the venue in the action, being the county 
in which the action is to be tried, and out of which the jurors are to 
be summoned. The next part of the declaration, which it may be as 
well to explain, is the count. The word count, from the French conte, 
a narrative, signifies an allegation of fact made in pleading, but as 
applied to a declaration, it signifies one of those sections in a declara-
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tion which embodies some distinct ground of complaint. Thus, in the 
form of the declaration above given there are two counts, each con­
taining an allegation that the defendant is indebted to the plaintiff in 
the sum of one hundred and twenty pounds. Having thus endea­
voured to explain some of the most prominent parts in a declaration, 
we will now proceed with the action. The plaintiff then has declared, 
that is, he has delivered his declaration to the defendant; and it is 
now the part of the defendant to answer such declaration (or plead to 
it, as it is termed). This, however, he is not bound to do uutil the 
plaintiff has done three things, viz. given a notice to plead, entered a 
rule to plead, and made a dellla71d '!f plea. The notice to plead, and 
the demand of plea, are usually indorsed on the declaration previously 
to delivering it, which render the trouble of a separate delivery of 
them unnecessary. The rule to plead is entered by taking a prmcipe 
of it to the proper officer of the court, who enters it in a book kept for 
that purpose, and this must be doue after the declaration is actually 
delivered. The following are forms of them: 

Fqrm of None, to Plead. 

The deCendant is to plead hereto in Cour days, otherwise judgment. 

Precipe fqr a Rulli to Plead. 

In the Queen's Bench. 

John White "} • 
against ~ Rule to Plead. 

William Stephen •• .J 
J AMES BLACKSTONE, 

Plaintift's Attorney. 
-- day of-, 1846. 

Ftrrm ofa Demand of Plea. 

The plaintift' demands a plea herein by 

JAMES BLACKSTONE, 
Plaintiff's Attorney. 

The plaintiff having delivered his declaration together with the 
notice and demand of plea, and entered his rule to plead as explained 
above, now waits for the defendant's plea. 

From the terms of the above notice and demand of plea it will be 
seen that the defendant has four days to plead i that is, he has the 
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space of four days to deliver his answer to the plaintiff's declaration. 
It may be as well to observe that in a country cause the defendant has 
eight days to plead, and in either a town or country cause the defend­
ant cau generally obtain an extension of his time by applying to a 
judge for that purpose. We will suppose, however, thatthe defendant 
is prepared with his defence, and that it simply consists of a denial of 
the causes of action alleged in the declaration. In such case it would 
be delivered in the following form : 

In the Queen's Bench. 

The - day of - in the year 
of our Lord 1846. 

Stephen. "} And the defendant by John Irving, his attorney, says that 
at tIte suit of ~he did not promise in manner and form as the plainti1F has 

White. ~ above complained against him, and of this the defendant puts 
himself upon the country, &c. 

This, then, is the defendant's answer (or plea, as it is termed,) to 
the plaintiff's declaration; and on referring to the declaration itself, 
it will be observed that the plea is neither more nor less than a direct 
denial of the substance of the declaration. What does the plaintiff's 

. declaration allege as the object of the suitt-recovery of damages for 
non-performance of a promise. What does the defendant's plea say 
in reference to that allegation ?-it denies that the defendant ever 
made such a promise, and consequently impliedly denies the plaintiff's 
claim to any damages in respect thereof. Hence then we see the 
parties have arrived at something like a definite point; the plaintiff 
having made an allegation, which is met by the actual denial of the 
defendant. This plea, from its general character in denying, or in 
technical language traversing, the whole of the declaration, or the 
greater part of it, instead of only oue portion or section of it, is called 
the general issue in this form of action; and when a defendant pleads 
a plea of this description, he is said "to plead the genl:ral issue." 
When the defendant concludes his plea with the words " and rif this 
difendant puts himself upon the country, 4-c." it means that he submits 
the point in dispute to be tried by ajury: and a plea concluding in 
this form is said to "("onclude to the country;" and the defendant in 
such case is said to tender issue. If the plaintiff accepts such tender, 
that is, if he also expresses himself willing to submit the point in issue 
to be tried by ajury, he signifies his intention either by delivering to 
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the opposite party a rtpiicGtiora (that is, a repl!J to the plea,) called a 
.inri/iter or joinder ira Wue; or else (as is the more usual practice) he 
adds the ,imi/iter to the defendant's plea, and delivers it with, and as 
a Part of the iaaw. The following is a form of the similiter or joinder 
ira Wut, when delivered separately as a replication to the defendant's 
plea: 

In the Queen's Bench. 

The -- day of -, in the year of our Lord 
1846. 

Wliite J The plaintiff as to the plea of the said defendant above 
against pleaded, and whereof he has put himself upon the country, doth 

Stephnl.. the like. 

This is called a similiter, because by it the plaintiff signifies his in­
tention of doing the same, or the like, with the defendant j viz. of put­
ting himself upon the country, or in other words, of submitting the 
disputed point to the decision ofajury • 

.As was observed before, however, the. most usual manner in which 
the plaintiff signifies his intention of IJCcepting iuue, is not by deliver­
ing a similiter in the above form, but merely by annexing an abridg­
ment of it to the end of the defendant's plea, and delivering it at the 
same time with and as part and parcel of the issue, of which we shall 
presently have occasion to speak. 

The defendant, we have seen, has pleaded to the plaintift"s decla­
ration, and at the same time has tendered issue. It now remains with 
the plaintift'to proceed, which he does either by delivering a repli­
cation to the defendant's plea, or else by joining iBBue. In this instance 
we will suppose the plaintiff to join issue j that is, to accept the tender 
made by the defendant at the end of his plea, by agreeing to submit 
the point in dispute to the decision of a jury. The plaintiff, as was 
before observed, signifies his intention of accepting issue by delivering 
to the defendant a set form of words, called a .imiliter, or joinder ira 
iBBue, and it was also observed that it was the more usual course to 
deliver it at the same time with the issue, as part and parcel of the 
same. We will, therefore, now proceed to explain the nature of the 
iBBue. 

The issue is a copy or transcript of all the pleadings that have been 
delivered between the litigating parties, from the declaration down to 
the joinder in issue. It is called the iBBUe because it contains the 
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material point which has issued out of the mutual pleadings of the 
parties. 

The word iuue, however, is not only applied to the formal transcript 
of the pleadings, but is also used to signify the question of fact, or the 
specific point itself, which has arisen out of the pleadings, and which 
the parties have mutually agreed to submit to the decision of a jury. 
This, indeed, is the real aud proper meaning of the word. Before 
giving a form of the issue, it may be observed, that when the plaintiff 
and defendant have arrived at this stage of the action, the pleadings 
are at an end, and the remaining steps that are taken are merely pre­
paratory to the trial. For the only object of the pleadings is to bring 
the Ilarties to issue; or, in other words, to ascertain the real point in 
dispute between them j and consequently, when this object is effected, 
their instrumentality is no longer required. We will now suppose the 
plaintiff to proceed, which he does by delivering to the defendant the 
issue, of which the following is a form. 

In the Queen's Bench. 

\ On the [dale of declaration] day of --, in the year of our 
Lord 1846. 

[London to wit.] John White by James Blackstone, his attorney, com­
plains of Williams Stephens, who has been summoned to answer the said 
John White, by virtue of a writ issued on the -- day of --, in the year 
of our Lord 1846, out of the court of our Lady the Queen, before the Queen 
herself at Westminster. For that whereas the defendant heretofore, to wit, 
on the 20th day of November, in the year of our Lord 1846, was indebted to 
the plaintiff in 1201. for the price and value of goods before then sold and 
delivered by the plaintiff to the defendant, and at his request. And in 1201. 
for money found to be due from the defendant to the plaintiff, on an account 
then stated between them; and thereupon the defendant afterwards, on the 
day and year aforesaid, in consideration of the premises respectively, then 
promised the plaintiff to pay the said several sums respectively to the ~lain­
tiff on request. Yet he has disregarded his promises, and has not paid any 
of the said monies 01' any part thereof, to the plaintiff's damage of 1001., and 
thereupon he brings his suit, &c. 

PLEA. 
The [date ofplea] day of -, in the year of oUI' Lord 1846. 

And the defendant, by John Irving his attorney, says that he did not 
promise in manner and form as the plaintiff has above complained against 
him, and of this the defendant puts himself upon the country, &0. .And 'he 
plaintiff doth the like. Thereupon the sheriffs are commanded that they cause 
to come here on the -- day of --, 1846, twelve, &c. by whom, &c. and 
who neither, &c. to recognise, &c. because as well, &c. 
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It will be seen from the above form that the issue is little more than 
a transcript of the pleadings, together with the addition of the similiter 
(which is that clause printed in italics), and the award f!f the venire, 
which consists of the whole of the concluding clause, commencing with 
the word" Thereupon." 

Without enlarging further on the subject of the similiter, it may be 
observed, that the only reason for delivering it with the issue, instead 
of delivering it in a separate form, is to save trouble; as whether it 
were delivered separately or not, it ,,,,at be delivered with the issue, 
because it forms a component part of it, and as it is not necessary to 
deliver it twice, the previous delivery of it is thus ordinarily rendered 
useless. The concluding part of the issue before alluded to is called 
the atDard oj 'lie venire, because it is the formal mandate of the court, 
by which it awarth a writ called a venire facias, directed to the sheriff 
of the county wherein the "enue is laid, commanding him to summon a 
jury to try the point in dispute, i. e. the issue. The words of the award 
in its unabbreviated form are as follow :-" Thereupon the sheriff is 
commanded that he cause to come here on the --..:- day of--, --, 
twelve good and lawful men of the body of his county, qualified ac­
cording to law, b!l wllom the truth of the matter may be better known, 
and wllo are in nowise of kin either to John White the plaintiff, or 
William Stephens the defendant, to recognise upon their oath the whole 
truth of the premises, because as well the said John White as the said 
Willinm Stephens, between whom the matter in variance is, have put 
themselves upon that jury." 

When the plaintiff has made this transcript of the pleadings, or, as it 
is termed, has made up the issue, he usually, previously to delivering it, 
indorses thereon a notice of trial, which informs the defendant when 
and where the trial is to take place. The following is a form of such 
notice when indorsed on the issue:-

Take notice of trial in this cause for the sittings in [or" for the first day 
of the sittings after," or " for the adjournment day of the sittings after," as 
.he case may IHI] this present -- term, to be holden at the Guildhall of the 
city of London. Dated this -- of -, 1846. 

Yours, &c. 
JAMES BLACKSTONE, 

Plaintiff's Attorney. 

Before we proceed to the next step, it will be desirable, in order to 
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explain the language of some parts of the issue, to revert for a moment 
to the ancient mode of procedure. 

At a very early period of our history it was usual for the king to sit 
in his court in person; and hence all the acts of the court were com­
monly performed immediately under his own cognizance; and at the 
present day the king is frequently (by a fiction of law) supposed to be 
personally sitting in court, aud to exercise his authority therein. Hence 
the meaning of the language at the commencement of the issue, which 
states the writ to have been issued" out of the court of our lady the 
queen, ~fore the queen herself, (It WllItminsler." 

The only other unintelligible part of the issue appears to be the aloard 
Q[ the tJenire, which may be thus explained. When the pleadings in 
an action, instead of being delivered (as at present) in writing and out 
of court, were vivti voce altercations delivered by the parties in court, 
entries of them were made on a parchment roll by the clerks who sat 
in court for that purpose, and when the parties arrived at issue the 
court awarded a writ called a venire to compel a jury to ('olRe to try 
such issue. All this was entered on the roll by the prothonotaries or 
entering clerks, but when the business of the courts increased it became 
impossible for the prothonotaries to enter all those proceedings on the 
rolls, and therefore the attorneys were permitted to deliver them in 
paper one to another. Hence the award cif the vellire is still supposed 
to be the act of the court, although it is entered on the paper copy of 
the issue by the attorney as a matter of course. 

We will now proceed with the action. The plaintiff, we have seen, 
has delivered his issue and given notice of trial, and his next step is to 
issue out the venire, in pursuance of the award of the court to that 
effect, signified at the end of the issue. The "enire is a writ which is 
issued out and directed to the sheriff of the county wherein the venue 
is laid, commanding him to send to W estmin~ter a jury to try the 
matter in variance between the parties. It is obvious that in order to 
bring twelve jurors into court, some compulsory process is necessary. 
It cannot be supposed that men in no way allied either to the plaintiff' 
or defendant would be willing to relinquish their own vocations, and 
to attend in court for the purpose of putting an end to the point in 
dispute between the parties. Hence then the reasonableness ofa process 
of some kind in order to compel the attendance of jurors. 

The 'l)enirewas formerly the only writ required for returning a juror, 
but owing to an alteration in practice, which we shall shortly have 
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occasion to mention, another writ, called a distringas, * is now also used 
for this pwpoee. 

Before proceeding to explain the nature of the "enire and the dis­
tringas, and the manner in which they operate in compelling the at­
tendance of jurors, we shall give a fonn of each, in order to illustrate 
what we are about to say respecting them. 

F_ ttj Yenirefacitu Juratora in t1ae QUHrI" Bench. 
Victoria, by the grace of God of the united kingdom of Great Britain and 

Ireland Queen, defender of the faith, to the sheriffs of London greeting: 
We command you that you cause to come before us at Westminster on -­
[_ particular day befare th, lrial] twelve good and lawful men of the body 
of your county, qualified according to law, by whom the truth of the matter' 
may be the better known, and who are in nowise of kin either to John White, 
the plaintiff, or to William Stephens, the defendant, to make a certain jury 
of the country between the ~arties aforesaid in an action on promises [or .. of 
debt," &c. culh, CCUI may beJ, because as well the said John White as the said 
William Stephens, between whom the matter in variance is, have put them­
selves upon that jury; and have there then the names of the jurors and this 
writ. Witness, Thomas Lord Denman, at Westminster, the -- day of --, 
in the -- year of our reign. 

F_ ttj a Di.'ringcu Juralor". 
Victoria, by the grace of God of the united kingdom of Great Britain and 

Ireland Queen, defender of the faith, to the sheriffs of London, greeting: 
We command you that you distrain the several persons named in the panel 
hereunto annexed [or if il be a 'plcial jury, tM j_ Mre iI ralher diferenl] 
jurors summoned in our court before us, between John White, plaintiff, and 
William Stephens, defendant, by all their chattels in your bailiwick, so that 
neither they nor any of them do lay hands on the same, until you shall have 
another command from us in that behalf, and that you answer to us for the 
issues of the same, so that you have their bodies before us at Westminster, 
on --, -- [,urne parlicular day after 1M trial], or before our right trusty 
and well beloved Thomas Lord Denman, our Chief Justice, assigned to hold 
pleas in our court before us, if he shall first come on --, the -- day of 
-- [Ihe day ttj trial], at the Guildhall of the city of London aforesaid [or if 
in Middla,z " at Westminster Hall, in the county of Middlesex aforesaid," 
or if al tM a8liu." before our justices assigned to take the assizes in ¥our 
county, if they shall first come on -- [Ihe rommi8lion day af 1M alBius J, at 
- [1M place where 1M as.ire. are Mid], in your said county,"] according to 
the form of the statnte in such case made and provided, to make a certain 
jury between the said parties in an action on promises [01· " of debt" as Ih' 
caU may be], and to hear their judgment thereupon of many defaults; and 
have there then the names of the jurors and this writ. Witness, Thomas 
Lord Denman, at Westminster, the -- day of --, in the -- year of 
our reign. 

• In the Common Pleas the dWringas is not used, but a writ similar in its 
nature and effect, called a Habea. Corpora Juratorum. 
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The above two writs, on account of their being the process which 
compel the attendance of jurors, are commonly denominated the jury 
process, and we shall now endeavour to explain their meaning, and the 
manner in which they operate ; and, in order to do this, we must again 
revert to the ancient mode of procedure in our courts. 

Formerly causes of almost every description were tried in the curia 
regis, or Court of King's Bench, at Westminster, but the inconve­
niences arising from this were numerous, and hence we find, at a very 
early period, that our judges were commissioned by the king to make 
circuits through various parts of the kingdom, in order to hear and 
determine such causes or matters as occasion required. Such was the 
commission of gaol delivery, which used to be issued occasionally, em­
powering certain justices named in the commission to make a deliver!! 
qf the gaol specified in the commission; that is, to inquire into the of­
fences of all the prisoners in such gaol, and to deal with them according 
to their respective merits. Such also was the cOlllmissinn qf assize, which 
in the reign of Henry the Third empowered certain judges to go circuits 
once every year to take Qssires, that is, to take and determine such 
causes as related to seisin of land. Such was the practice until the 
reign of Edward the First, when the statute of nisi prius was passed, 
by which the justices of assize were empowered to try various other 
matters not immediately relating to land, in order to prevent the great 
expense which suitors were at in bringing up witnesses from distant 
parts of the country to Westminster Hall. From this time the judges 
were commissioned to go circuits twice in every year, viz. in the va­
cations before Easter and Michaelmas terms, in order to dispose of 
Buch causes as were ready for trial. 

At this period the venire was the only writ used for summoning a 
jury, and by the aforesaid statute a clause of nisi prius (so called because 
the clause commences with those words) was directed to be inserted 
in the writs of venire facias, thus: "that the sheriff should cause the 
jurors to come to Westminster on such a day in Easter or Michaelmas 
terms, nisi prius, that is to say, unless btfore that day the justices as­
signed to take the assizes should come into his said county,!' By 
virtue of this nisi prius clause, the sheriff sent the jurors to the court of 
assize, which would be held in some town or city within his county, 
instead of sending them to Westminster; because he was commanded 
to send them to Westminster only in the event of their not coming into 
his county before Buch day in Easter or Michaelmas term, and they 
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were Bure to do this in order to take the assizes, which were always 
held in the vacations before Easter and Michaelmas terms. 

The reader may naturally ask wiry the nisi pri'" clause was inserted 
in the venire at aU; or, in other words, why the court commands the 
sheriff to return the jurors to Westminster, unless before that day the 
justices should come into his county, when it is known at the time the 
command is given that the justices will come into his county. From 
the wording of the wnire it is evident that the court gave the sheriff 
room to infer that there was some probability of the justices not coming 
into his county to take the assizes at the appointed period; but this 
probability, so far as we are enabled to judge from the experience of 
the past, was extremely remote. We cannot therefore give any rational 
explanation why the niai pri'" clause was introduced into the venire, 
nor why it should still be introduced into the distringasjuratores. 

There was one inconvenience which arose from the nisi pri'" clauSe 
being inserted in the venire, t1iz., that, as the sheriff made no return of 
the jury to the court at Westminster, and in no way gave the suitors 
an opportunity of knowing who the persons were that were to form the 
jury, until the trial was just about to come on, they were not prepared 
with their challenges or exceptions, which they were entitled to make 
against any of the juron whom they had reason to suspect of partiality 
or incompetency, &c. In order to obviate this, the stat. 42 Edw. 3, 
c. II, was passed, by which it was enacted, that no trials at nisi prius 
should be taken until qfler the sheriff had returned the names of the 
jurors to the court at Westminster; thus giving the suitors an oppor­
tunity of ascertaining beforehand who the persons were who were to 
constitute the jury. From this period the ni,i pri", clause was left out 
of the writ of venirefocias, and inserted in another writ, called a dia­
tringa" which was introduced about this time, and which the framers 
of the statute seem to have deemed necessary in order to compel the 
attendance of jurors. 

As the practice which this statute introduced has remained unal­
tered to the present day, we will now endeavour to show how these 
two writs operate in compelling the attendance of jurors. 

A venire facias, without any nisi pri'" clause, is directed to the 
sheriff of the county wherein the cause is to be tried,· commanding 
him to send forthwith (or at some particular speeified day bifore the 

• See the form of this venire as introduced, IJllff, p. 4S4. 
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trial) to Westminster twelve jurors, to make a jury between the 
parties: by virtue of which command the sheriff returns the names of 
the jurors on a panel (i. e. a small oblong piece of parchment), but the 
jurors themselves the sheriff does not summon, and consequently they 
do not appear at the specified day, but make default, whereupon an­
other writ is directed to thc sheriff, called (in the Queen's Bench) a 
distringtll, - commanding him to have the bodies of the jurors in court 
at a specified day (usually at some day tifler the trial) unless the jus­
tices of assize shall first come, &c. (here comes the nili prius clause), 
or to distrain them by aU their goods and chattels, &c. In pursuance 
of this writ, the sheriff returns the jury to the assizes, which he knows 
will be held before the return of the distringas, i. e. before the day 
on which he is commanded to have the bodies of the jurors at West­
minster • 

.As the jury process is generally considered one of the most unin­
telligible parts of the machinery of an action at law, and as it is par­
ticularly important that it should be clearly understood, we will en­
deavour further to illustrate it. 

Supposing, on the 10th of June, 1845, a plaintiff in a country 
cause, say, for example, a cause arising in the county of Bucking­
ham, is ready to proceed to trial at the summer assizes of the same 
year, which would be held at the town of Buckingham about the 
20th of July, that is, in the vacation preceding Michaelmas term: in 
such case the jury process would be managed thus. 

The plaintiff would issue out a venire facias tested (i. e. witnessed) 
on the day on which it was issued, say the 10th of June, 1845. This 
writ would be directed to the sheriff, commanding him fu cause ta come 
to Westminster on the 11 th, twelve jurors to make a jury between the 
parties, &c. The sheriff (according to the practice) would not sum­
mon the jurors, and consequently they would not come to Westminster 
on the 11 th, but would make default; in the meanwhile, however, 
the sheriffretnrns the names of the jurors (who by a legal fiction are 
supposed to have been summoned) on the panel before mentioned. The 
jurors, as was observed before, are supposed to have been actually 
summoned by virtue of the venire, and to have either purposely or 
through negligence disregarded the summons, and made default. On 
this supposition the writ of distringtll is grounded, which, in the 

- See the form of this writ as introduced, IInte, p. 454. 
x 
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example we are now giving, would, in consequence of the jurors' 
default, be issued out and tuted on the day they made such default, 
that is, on the 11 th, being the return day of the «nire. This writ, in 
conformity with the supposition before alluded to, would command 
the sheriff to distrain the goods of the jurol"8 already returned on the 
venire (i. e. in the panel), 80 that they might be compelled to attend 
in court at Westminster on the 2nd of November, (then would come 
the nisi prilll clause,) unlm bifore that time the justices assigned to take 
the assizes should come into his (the sheriff's) county. Now, it was 
said before, that the justices would hold the assizes at Buckingham 
about the 20th July, consequently the sheriff neither distrain8 thejurors, 
nor sends them to Westminster on the 2nd of November; because he 
was to do this onl!J in the event t!f tAe juatices not coming into his county 
byore that time, which we see they would do; and hence the sheriff 
would send the jurOl"8 to Buckingham, where they would attend the 
court, and try the cause. 

From what has been said on the subject of the venire and distringas, 
it is to be hoped that the reader will now undel"8tand the meaning of 
a trial at nisi priua. 

Before proceeding to the next step in the action, it will be as well 
in this place to say a few words on the subject of trials at the assizes, 
and trials at nisi priu., in order to explain the distinction between the 
two; and for this purpose we must shortly recapitulate what has been 
said in a former page. 

At a very early period of our legal history actions could only be 
tried in the court where they were brought, and as the greater number 
of actions were brought in the Curia Regis, (i. e. what is now called 
the Queen's Bench at Westminster,) and the Exchequer, the judges 
of those courts lOon found themselves overburdened with business. In 
order to relieve themselves from this increasing pressure, and in order 
al80 to relieve suitors from the heavy expenses which they incurred, 
by being obliged to come to the courts at Westminster from the most 
distant parts of the country, it was judged necessary to establish lOme 
other tribunal of a similar nature. Accordingly we find that justices 
were appointed to make circuits through the kingdom, and by virtue 
of the king's commission were empowered, during these circuits, to 
dispose of various causes which otherwise would have been tried at 
Westminster. The causes which these itinerant justices tried in the 
different counties through which they passed were of various kinds; 
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but the most important, and apparently the most numeroos, were 
those called assi.es of nOllel disseisin, and fIIort d'ancestor. From the 
circumstance of these said assi.es being the most numeroos and im­
portant class of canses tried on the circuits, the jostices who performed 
these circuits were called justices of ossize, the tribunals themselves 
court' qf assize, and the county towns where these tribunals were 
periodically held, assi.e towns. 

Such was the constitution of this species of provincial courts, until 
the important statute of 18 Edw. 1, c. 30,· introduced various altera­
tions, which we shall now endeavour to trace. 

At the period when this statute was passed, the causes which the 
justices were empowered to try on their circuits were of a limited 
nature, being principally such as related to the seisin (i. e. p0S8e88ion) 
of land, and other important questions of a local nature. But, by this 
statute, the justices were empowered to try matters of less importance, 
and, instead of performing their circuits only once a year, they now, 
in order to discharge their additional business, performed them twice, 
viz. in the respective vacations before Easter and Michaelmas terms. 

We may easily imagine, that when the justices were thus em­
powered to try ordinary actions on their circuits, the bulk of their 
business greatly increased, and that the assizes of nOfJeI disseisin and 
mOl't d'anrestor then formed a comparatively small portion of it. Still, 
however, th~ provincial tribunals continued to be called courts of 
aBlize, the judges justices of assize, and the towns in which they were 
held assize towns. 

As the constitution of the courts of assize, after the passing of the 
statute of nisi priu., was much the same as at the present day, we shall 
endeavour to explain their nature and character as now constituted, 
in ordcr to show the distinction between the words assize and nisi 
prius as applied to trials. 

England is divided into eight circuit. or divisions, each compre­
hending several counties; and these circuits are called, in reference to 
their geographical position, the Home, Midland, Oxford, Norfolk, 
North Wales, South Wales, Western and Northern circuits. Twice 
in the year, "i •• in the vacations preceding Easter and Michaelmas 

• It was through the operation of this statute that the "iii prius clause was 
introduced into the venire facial, and it is thence commonly called the Slat"," 
of nili prius. 

x2 
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tenna, the judges (two of whom are usually appointed to each circuit) 
visit the different counties and dispose of such causes as are ready for 
trial. 

London- and Middlesex, however, are not included in anyone of 
these circuits j for the proximity of these counties to the courts at 
Westminster enables the judges to visit them at any time as occasion 
may require. Besides, on account of their immense population and 
the proportionate quantity of litigation which thence arises, these 
counties would require the attendance of the judges much more fre­
quently than the others. Accordingly there are certain fixed days 
(bolh in lerm and fJlJCotion) on which the judges sit in these counties to 
di~pose of those causes which are ripe for trial. 

'I'hese sittings of the judges are held respectively in Guildhall and 
in Westminster Hall, and are called litting. at nisi prim, and the trials 
there had are called tria" at nisi prius, for the reasons we have stated 
in a former page. 

The principal difference between the sittings at nisi prius and the 
auize. is, that the business transacted at the former is merely of a civil 
nature, while that transacted at the latter is both of a civil and crimi­
nal character. The reason of this difference is, that the judges of nisi 
prim sit merely by virtue of one commission, 1Iiz. the commission of nisi 
prius, whilst the justices of oIBize sit by virtue of no less than five dif­
ferent commissions, viz. 1. A commission of the peace. 2. A commis­
sion of oyer and terminer. 3. A commission of general gaol delivery. 
4. A commission of assize. 5. A commission of nisi prim. Hence we 
see that the justices of assize are empowered by these commissions to 
try not only nisi prius causes, but also almost every other ... pecies of 
cause, whether civil or criminal. The reader will now probably be 
enabled to understand why the language of the distringos is not the 
same when it is issued to summon a jury from Middlesex or London, 
and when issued to summon a jury from the other counties. Thus 
when issued to summon a jury from London or Middlesex, it com­
mands the sheriffs to have the bodies of the jurors at Westminster, or 
before the chief justice alSigned to hold pleas, &c., if he shall first come, 
&c. But when issued to summon a jury from any other county, it 
commands the sheriff to have the bodies of the jurors at Westminster, 
or before the justices assigned to take the assizes, if they shall first come, 

- London is here spoken of as a county of itself distinct from Middle~ex. 
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&C. The reason of this difference is obvious, when we remember that 
the nisi prius judge is not commissioned at all to take assizes, but 
merely sits by virtue of his commission of nisi prius. Before we dis­
miss this subject, it may be as well to observe that the day on which 
the justices of assize open their commission is called the commission day 
rif the ulSizes. 

Having thus endeavoured to explain the meaning of the words 
assize and nisi prius, we shall now resume the proceedings in the ac­
tion. 

We have seen that the plaintiff has made up and delivered the 
issue, given notice of trial, and issued his jury process. His next 
step is to enter the proceedings on record. This he does by making a 
transcript of the proceedings on a parchment roll in the following 
form:-

In the Queen's Bench. 

The -- day of --, in the year of our Lord --, [the date 
which is here imertea is that of tlie declaration.] 

[London to wit.] John White, by James Blackstone, his attorney, com­
plains of William Stephens, who has been summoned to answer the plaintiff, 
by virtue of a writ issued on the - day of -, in the year of our Lord 
--, out of the court of our Lady the Queen, before the Queen herself at 
Westminster [here is inserted the declaration and plea as ante, p. 451]. And 
the said plaintiff does the like. Thereupon the sheriffs are commanded that 
they cause to COIne here on the -- day of --, twelve, &c., by whom, 
&c., and who neither, &c., to recognize, &c., because as well, &c. 

Afterwards, on the -- day of --, in the year of our Lord --, [the 
date '!f the teste '!f the distrillgasJ the jury between the· parties aforesaid is 
respited here until the -- day of --, [the date on which the distringas is 
returnable] unless [the judGe or judges '!f nisi prill' and assiu] shall first come 
on the -- day of --, L the first day of the sittings at nisi prius, or the com­
mission day of the auires. a. the case may be] at --, according to the form of 
the statute 1D such case made and provided, for default of the jurors, because 
none of them did appear; therefore, let the sheriff have the bodies of the 

. said jurors accordingly. 

When he has thus entered the proceedings on the record, it is taken 
to one of the public offices of the courts and sealed and passtd, as it is 
termed, and this is then termed the nisi prius rerord, from the circum­
stance of its containing the clause before alluded to. It will be per­
ceived on referring to the above form, after having filled up the 
omitted matter as directed by the instructions given in italics, that 
the nisi prius record contains !l regular historical summary of the suit, 
from the issuing of the wri~ of summons down to the time when the 
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parties have arrived at jaue, and have agreed to put themselves upon 
the country; or, in other words, have agreed to submit the point in 
dispute to the decision of a jury. The remarks which have been 
made at a former page rel'pecting the origin and meaning of the nisi 
prius clause as it occurs in the d;atr;nga, is equally applicable to the 
,.;,; pr;w record, and therefore we shall not enlarge upon it here. 
One of the most important uses of this record is to supply the judge 
who tries the cause with such information as is necessary for his 
guidance, and for this purpose it is always taken to the sittings or to 
the assize town, at whichever the trial takes place. 

It may also be observed that this record is a sort of commission 01' 

warrant for the judge to try the cause. In the action of which we 
have been giving an outline, the trial would come on at the nisi prius 
sittings at Guildhall, on account of its being a London cause; and 
accordingly thc nisi prius record would be carried down to that court. 

The next step the plaintiff would take, provided he had determined 
on bringing the cause into court, would be that of entering it for trial, 
in order that it may come on in its proper turn. This the plaintiff 
does by taking the record, with the distringas and the panel annexed, 
to the judges' marshal, where it is entered in a book kept for that 
purpose. 

The parties now get ready for trial, which they do by preparing 
their briefs and evidence. A briif consists of an abstract of the plead­
ings which have been delivered betweeu the parties, a concise history 
of the circumstances which gave rise to the action, and a statement of 
the facts which can be proved by the different witnesses who are to 
give their evidence on trial, together with the names of the witnesses 
themselves who can attest to such facts. These three departments of 
the brief are respectively called the pleading., the rase, and the proofs. 
After the parties have prepared their briefs, they deliver them to the 
counsel whom they intend to employ on the trial; and it may be as 
well to observe that the usual mode is to retain two counsel, a junior 
and a senior. 

The parties now subpana their witnesses in order to compel them to 
attend in court to give their evidence on the trial of the cause. The 
mode of doing this is by issuing out writs of subpreua, making copies 
of them, and delivering such copies to the persons whose evidence you 
~quire, together with a tender of their necessary expenses. 

'-
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The following is a form of the subpcena. 

Subprena ad TUlificandum. 
Victoria, by the grace of God, of the united kingdom of Great Britain and 

Ireland Queen, Defender of the Faith. To -- [name. of the wilneslI/Is] 
greeting: We command you, that, laying aside all and singular business and 
excuses, you, and every of you, be and appear in your proper persons before 
our right trusty and well beloved Thomas Lord Denman, our Chief Justice 
assigned to hold pleas in our Court before us, at the Guildhall of the city of 
London, on tlte -- day of -- instant, [or "next,"] by -- of the clock 
of the forenoon of the same day, to. testify all and singular those things 
which you, or either of you, know in a certsin cause now depending in our 
Court before us at Westminster, between John White, plsintiff, and William 
Stephens, defendant, in an action on promises, on the part of the plaintiff, 
[or "defendant," as the case may be] and on that day to be tried by a jury of 
the country; and this you, or any of you, shall by no means omit, under the 
penalty upon each of you of £100. Witness, Thomas Lord Denman, at 
Westminster, the -- day of -, in the -- year of our reign. 

This would be the form of the subpama issued out where the action 
was brought in the Queen's Bench, and was to be tried at the nisi 
prius sittings at Guildhall. Had the action been brought in another 
court, or had it been the intention of the parties to try it at the assizes, 
the form would slightly. vary from the above. 

When it is necessary not only to have oral evidence, but also docu­
mentary, then 0. subprena, called a subpoma dUfes lerum, is issued, 
framed partly as the one given above, but with some additional 
clauses containing a statement of the documents the witness is re­
quired to bring with him j and a copy of this is served as in the case 
of an ordinary subpama. 

We will now suppose that the day on which the trial is to take 
place has arrived j that the sheriff has returned the jurors to Guild­
hall j and that the witnesses, counsel, and attorneys are all in court 
ready to fulfil their respective {)ffices. But the reader may perhaps 
inquire, how are the parties to know the exact day when the trial will 
take place? 

Thi.~ we will endeavour to explain. It was before stated that the 
cause was entered for trial in the book of a public officer called the 
judge'S marshal. When the sittings commence, about thirty or forty 
of these causes are daily taken out of the book by rotation, entered 
on a slip of paper, and affixed on the outside of the court: and such 
list is intended as notice to the parties who may have causes therein, 
that such causes are (if time permit) to be tried during that day. 
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They are usually entered on the list in the order in which they are 
taken from the marshal's book; thus-

James Blackstone, 20, White w. Stephens, John Irving. 

It will be observed that first of all comes the name of the plaintiff's 
attorney; then the number of the cause as it stood in the marshal's 
book; then the name of the cause; and lastly the name of the defend­
ant's attorney. 

We will now suppose that our cause has been duly entered on the 
list ; and that it is called on for trial; and that all the parties 
are in readiness, that is, the attorneys for the plaintiff and defendant, 
the counsel on both sides, and the witnesses. The first thing to be 
done when the cause is called on, is for the record to be handed to the 
judge, in order to inform him of the natul'f' of the cause to be tried. 
Thl' next step is to impanel and swear the jury, which is done in the 
following manner. The name, condition, and place of abode of each 
person summoned and impaneled to serve on the jury are written on 
a separate piece of card or parchment, and put into a box provided 
for that purpose, out of which the alBociate draW8 twelve of these 
pieces of parchment or card, and if any of the jurors whose names are 
so drawQodo not appear when called, or are not allowed to sit upon 
the jury on account of being clllIlienged, * then the lI.!'Sociate draws 
other names until the number required (viz. twelve) shall have been 
procured. These twelve persons are then sworn, their names marked 
on the panel, and form the jury to try the cause. It may be as well 
to remark, that the .ame jury frequently tries a number of causes ; 
and in such case the associate does not on the trial of each cause go 
through the same tedious process; but the jurors, if not objected to, 
are merely re-sworn without being re-drawn at all. 

When the jury has been sworn as described above, the junior coun­
sel for the plaintiff opens the pleadings; that is, he concisely states 
the substance of them to the jury, together with the points upon 
which issue has been joined; after which, if the onus probandi, or 
proof of the issue, lay with the plaintiff, (as would be the case in the 
action which forms the subject of this outline,) the senior or leading 

* For an explanation of this word the reader is referred to title Chalknge, 
in the Dictionary. 
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counsel then states the facts and circumstances of the case to the jury, 
together with the substance of the evidence he means to adducE', and 
its effect in proving the case. The plaintiff's counsel, after having 
thus opened the pleadings and addressed the jury, proceed to call and 
examine their witnesses in due order, each counsel examining a wit­
ness in the order of his precedence. When the plaintiff's counsel has 
finished examining his witness, the counsel of the opposite party is 
then entitled to cross-examine him, and thus they proceed until all the 
plaintiff's witnesses have been examined and cross-examined. 

When the plaintiff- has thus gone through his evidence, and 
examined all his witnesses, his case is closed; and it is then for the 
senior counsel of the opposite party to state his case to the jury, and 
to call and examine his witnesses (if he has any), and to allow them 
to be cross-examined exactly in the same manner as above described. 
It is now the place for the plaintiff's senior counsel, who addressed 
the jury in the first instance, to reply (that is, if the defendant's 
counsel had called any witnesses of his own in support of his case ; for 
if he had called no witnesses of his own, then the plaintiff's counsel is 
not entitled to reply); after which the case both of the plaintiff and 
defendant is considered as closed. The judge now BUlliS up the evidence, 
that is, he informs the jury of the matters really in dispute between 
the pames-recapitulates to them the evidence which has been pro­
duced upon the trial-and makes such directory observations to them 
as are neceBSary for their guidance in the forming of their verdict. 

After the judge has thus summed up, the jury deliberate between 
themselves upon the verdict they ought to give, and either deliver it at 
once, without leaving the jury-box; or, if the case is a difficult one, 
and there is any difference of opinion among them which cannot be 
immediately reconciled, they retire into a room provided for them, 
and there remain until they have determined on their verdict. When 
they have so determined and returned into court, the foreman of the 
jury, in the presence of the other jurors, delivers his verdict accord­
ingly. The verdict is either general or .pecial. General, when the 
jury give their verdict in general terms either "for the plaintiff''' or 

- We have sup]lOlled, for the sake of illustration, that the plaintiff was the 
party who opened the cause, and sUliported the affirmative of the issue, 
although in many cases the defendant 1S the party who does this. . 

xli 
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"for the defendant;" stating at the same time (when the verdict is 
for the plaintiiF, and the object of the action is damages) the amount of 
damages which they find. 

A verdict is called special, when the jury, instead of simply finding 
the negative or affirmative of the issue, as they do in a general ver­
dict, find all the jud' t!f the rUle III prO"lJed by the elJidence, and request 
the advice of the court thereon, in the following language: "that they 
are iguorant in point of law on which side they ought, upon these 
facts, to find the issue; that if, upon the whole matter, the court shall 
be of opinion that the issue is proved for the plaintiiF, they find for the 
plaintift' accordingly, and 8IISe8S the damages at such a sum, &c.; but 
if the court are of an opposite opinion, then "ire t1/l1'B4." When the 
form of the special verdict is settled, it is entered on record, and the 
question of law arising out of the facts so found, is argued and decided 
by the court in bank. 

The verdict is afterwards drawn up in due form, and entered on the 
back of the nisi prins record, and such entry is called the postea, from 
the word (" afterwards") with which it begins. This postea is made 
out by the attorney of the successful party from minutes of the ver­
dict which the judges' associate made on the back of the panel at the 
trial at nil; prius. It purports to be the return of the judge, before 
whom the cause was tried, of what was done at the sittings (or at the 
assizes, as the case may be) in reference to such record, and is the 
proper instructions for entering up judgment. The. following is a form 
of the postea as adapted to the particular action which forms the sub­
ject of this outline. 

Furm of Poatea. 

" Afterwards, that is to say, on the day and at the place within contained, 
before the Right Honorable Thomas Lord Denman, the Chief Justice within 
mentioned, -- --, Esquire,. being IJlSociat4ld to the said Chief Justice, 
according to the form of the statute in such case made and provided, come 
as well the within-named plaintiff as the within-named defendant, by their 

• This blank is intended for tbe name of the judges' associate. Tbis 
officer appears to bave been introduced by the statute of nisi prius, which 
enacts "that from henceforth two justices sworn shall be assigned, before 
wbom and none otber, assizes of novel diueisin, &c. shall be taken; and they 
shall associate unto themselves one or two of the discreetest knights of the 
shire into which they shall come and shall take the said awes, &c." Now, 
however, the associate is not strictly speaking a di.creet knight, but is usually 
some gentleman of the legal profession. 

• 
DigitIZed by Google 

\ 



AOTION. AT LA.W. 467 

respective attomeys within mentioned; and the jurors of the jury, whereof 
mention is within made, being summoned, also come; who, to speak the 
truth of the matters within contained, being chosen, tried, and sworn, say 
upon their oath that the defendant did promise in manner and form as the 
plaintift'hath within complained against him, and they assess the damages 
of the plaintiff, on occasion of the not performing the promise within men­
tioned, over and above his costs and charges, by him about his suit in this 
behalf expended, to £--, and for those costs and chargeS to forty shillings. 
Therefore, &c." 

The v~ict having been given, and the postea entered on the back 
of the record as above described, the next step is thejudgment. 

The judgment is the sentence of the law pronounced by the court 
upon the matter contained in the record, and varies in form according 
to the nature of the action; in the action we are now treating of (i. e. 
the action of QlI$umpsit), in case the verdict were given for the plaintiff, 
the form of the judgment would simply be, that the plaintiff do re­
cover his damages and costs. 

The judgment, like the pleadings, was formerly actually pronounced 
by' the judge in open court, and eveu now it is supposed to be so, 
although in fact such is not the case. According to our present prac­
tice, however, when the plaintiff or defendant is entitled to judgment, 
the fact of his being so entitled, instead of being openly pronounced 
so by the judge in court, is acknowledged or signified to be so by the 
mere signature of one of the officers of the court, expressive of the 
fact that judgment is given in his favour. This is what is denominated 
signing judgment, being simply substituted for the former mode of oral 
delivery of judgment by the judge. . 

The next proceeding is the entr!l C!fjudgmel1t on record. This is done 
by entering all the proceedings up .to the judgment inclusive on a 
parchment roll, thence called the judgment roll. This also is supposed 
to be the act of the court, although in fact it is performed by the attor­
ney of the successful party, and by him it is afterwards carried to the 
proper officer, who deposits it in the treasury of the court for safe 
custody. It may be as well to observe, however, that this entry of 
the proceedings on the judgment roll is in practice commonly omitted, 
excepting in particular cases, where it is essential that it should be 
done. The following is a form of the entry of judgment. 

Entry of Judgmmt. 

[Firll of aU, cl1fIY the issue to the end of the award of the venire (which see 
p. 4tH, ante) and the'll proceed asfollow.]. 

Afterwards the jury between the parties is respited until the -- day of 
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--, [eM rftvna dtJy oj eM distringas] unleaa -- shall first come on the 
-- day of - -, [day oj litting 01 nisi prius] at Guildhall, according to the 
form of the statute in that case made and provided, for default of the jurors, 
because none of them did appear. Afterwards on the -- day of --, 
[day oj .iping judgnN"t] came the parties aforesaid by their respective 
attorneys aforesaid, and the said --, before whom the issue was tried, hath 
sent hither bis record had before him in these words [here infert the postea 
41 Killen 01 p. +66J. Therefore it is considered that the said plaintiff do 
recover against the said defendant his said damages, costs, and charges hy 
the jurors aforesaid in form aforesaid assessed; and also £-- for his costs 
and charges by the court here adjudged of increase to the said plainti1f, with 
bis assent; which said damages, costs, and charges in the whole amount to 
1.--. And the said defendant in mercy, &c. 

The party who prevails in an action is usually entitled not only to 
the principal object which he sought, but also to have all the expenses 
(technically called costs) which he has incurred in the action, paid him 
by the other party. Before, however, he can demand the payment of 
such cod" he must submit his bill of coat. to be examined (or lared as 
it is termed) by an officer of the court appointed for that purpose. 
The process of taxing costs is usually performed at ·the saine time 
judgment is signed; a bill of such costs being previously delivered to 
the opposite party together with an appointment to tax; i. e. a time 
fixed by the taxing officer for the parties to attend before him for the 
purpose of such taxation. They accordingly attend the officer at the 
specified time, who examines or taxes the bill of costs, and disallows 
such items as he thinks proper; after which he deducts the amount of 
such disallowed items, aud the remaining sum which he certifies as the 
proper amount to be allowed, and which is termed the allocatur, is 
included in the judgment, and is paid to the successful party together 
with the damages recovered; or unot paid may be recovered by virtue 
of a writ of execution. 

Erecution is the final step in the ordinary proceedings of an action 
at law, and is intended to enforce or carry into effect the sentence of 
the law, when the defeated party will not otherwise obey it. This is 
effected by issuing Ol1t a writ of execution, adapted to the nature of 
the case, addressed to the sheriff of the county wherein the defendant 
resides, commanding him to levy for the plaintiff the damages and 
costs recovered against the defendant, or to do such other acts as the 
nature of the case demands, and the law permits. 

Such then are the ordinary proceedings in an action at law, brought 
to recover damages for the non-performance of a promise. To have 
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endeavoured to explain the nature of the numerous interlocutory pro­
ceedings which occur in an action would not only have obliged us to 
exceed the limits which we had prescribed to ourselves on commenc­
ing the outline, but would in all probability have only bewildered the 
reader, instead of giving him a clear idea of the general nature of an 
action. The object of the foregoing outline has been simply to convey 
to the reader's mind a general but definite idea of the ordinary steps 
in an action, and at the same time to explain to him the meaning of 
the words, phrases, and formularies, which, when unexplained, render 
these proceedings so difficult to be understood. 
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A SUIT IN EQUITY. 

-
A ,uit, in its most comprehensive sense, is defined to be the form of 

application to the judicial power of the state for the redress of injuries 
alleged to be sustained. 

The manner in which suits are prosecuted, or in othf'.r words the 
formuiaril' that are made use of in 8uits in order to effect the objects 
they have in view, vary more or less in different countries, and in 
different courts; but the leading features of suits are the same in all 
countries and in all courts. Thus in all suits it is necessary that the 
party complained of should be compelled to appear in court, in order to 
answer the allegations of the complaining party; and hence arises the 
necessity of some compulsory means to secure his attendance in court, 
and this is effected by what is generally denominated process. So, in 
all suits where there are parties complaining, and parties complained 
against, or, in other words, where there are plaintiffs and defendants, 
it is obvious there must be allegations on one side, and answers to 
those allegations on the other; hence arise what are denominated the 
pleadings, which are neither more nor less than these allegations and 
answers framed in recognized forms, and through whose instrument­
ality the real point in dispute between the parties is ultimately elicited. 
Lastly, in all suits there must be a mode of determining the point be­
tween the parties-evidence adduced-the judgment of the court­
and effective means of enforcing the judgment :-hence arise the trial, 
the proofi, the judgment, and execution. 

Having shown what are the leading characteristics of suits in 
general, it will now be our task. to give a sketch of the various 
proceedings in a suit in chancery, from its commencement to its ter­
mination. 
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BILL. 

The first step in commencing a suit in chancery is to file a bill. A 
bill is a petition in writing addresse4 to the Lord Chancellor, or other 
person or persons who for the time ''being have the custody of the great 
seal, wherein the petitioner sets forth the subject of complaint, and 
adds such circumstances by way of allegation, (which are technically 
called" charget,") as tend to corroborate his statement, ortO anticipate 
and controvert the claims of his adversary, and finally he prays such 
relief, as the nature of his case demands, and also process of subprena 
against the defendant to compel him to answer npon oath to all the 
matters charged against him in tlie bill. A bill, the form of which is 
derived from the civil law , is commonly described as consisting of nine 
parts. The first part contains the address of the bill to the Lord 
Chancellor, or other person or persons who have the custody of the 
great seal. The second part contains the names and descriptions of the 
plaintiffs. The third part is termed the stating part of the bill, which 
consists of the plaintiff's case, or in other words, the facts upon which 
he rests his title to relief. Thefourth part consists of a general charge 
of confederacy again~t the defendant. The fifth part consists of alle­
gations of the defendant's pretences and what are called cllarges in 
corroboration of them. The sirth part consists of an averment that 
the acts of the defendant complained of are contrary to equity, and 
that his only complete remedy is through the mediation of a court of 
equity. The lelJenth part consists of interrogations, and a prayer that 
the defendants may answer the matters alleged against them in the 
bill. The eighth part contains the prayer for relief. The ninth part 
consists of a pray.er of process, that is, that a writ of subprena may 
issue against the defendant to compel him to answer upon oath to all 
the matters charged against him in the bill. 

When a party is desirous of filing such a bill, he communicates the 
facts of his case to his solicitor, who then prepares instructions, and 
these are laid before counsel for the purpose of enabling him to draw 
the bill. Bills and other pleadings' in chancery are usually drawn by 
junior counsel, who, from the circumstance of their devoting a great 
portion of their time to drawing draft pleadings in equity, are deno­
minated equity drcift.men. When counsel has drawn the draft of the 
bill and signed it, (for no bill can be put on the file of the court with­
out being previously signed by counsel,) the solicitor, after comparing 
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it with the instructions he had received from the plaintift~ in order to 
see that it is conformable with them, gets it engrossed on parchment 
and files it at the record and writ clerks office, from which time it is 
said to be a record of the court, and bears date from the day on which 
it is brought into the office. 

The bill having been filed, the next step for the plaintiff's solicitor 
is to su ubpama, common er to distin-
guish i ts of the same n 0 appear and 
IIn.wer. atory writ or pro f and under 
the seal ected to the def ding him to 
appear 

The 
bill-( sub pl17la ce 
m of such subpre 

Subpama to appear and answer. 

Victoria, by the grace of God of the united kingdom of Great Britain and 
Ireland Queen, Defender of the Faith, To -- [the name of the defendant or 
defendantl) greeting: We command you, [" and every one of you," if mm-e than 
one difenda .. t] that within" eight days" after the service of this writ on you, 
exclusive of the day of such service, laying all other matters and excuses 
aside, you do cause an a pearance to be entered for ou in our High Court 
of Chan against you by laintiff, "and 
another more plailltiffs tha u do answer 
concerru shall then and the nst you and 
observe urt shall direct i pain of our 
attachm t your person, and for contempt 
as the Witness ourself a e -- day of 
--,i our reign. 

DEVON. 

Memm-andum to be .ub.cribed at Foot of Subprena. 

Appearances are to be entered at the Record and Writ Clerk's Office, 
in Chancery Lane, London, and if you do not cause your appearance to be 
entered within the time limited by the above writ, the plaintiff will be at 
liberty to enter an appearance Cor you at your expense, and you will be sub­
ject to an attacbment against your person, and such other process as tbe 
court s such order or deere· . nst you as the 
court s n the plaintiff's ow 

A co na is made and d ud on, as it 
is term nt, who on such d to appear 
within the defendant re to do so, he 
is said , and the plaillti rtain process 
against him, thence called process qf contempt, or adopt any of the pro­
ceedings mentioned in the notice at the foot of the subprena. 

Before, however, this process can be issued against a defendant, the 
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plaintiff's solicitor must procure an affidavit of the service of the-sub­
pama from the person who served the defendant, which is then left 
with the record clerk, who then forthwith seals what is termed an 
attachment against the defendant, or enters an appearance at the option 
of the plaintiff. 

The issuing of the attachment is the first step in the process of con­
tempt; it is a kind of writ, directed to the sheriff or other ministerial 
officer of the county wherein the defendant resides, commanding him 
to attach or take up the defendant, in order that he may have him 
before the court on a day therein specified, to answer for his contempt 
in not appearing to the subprena. If the sheriff cannot find the 
defendant he then returns non est inventus, whereupon another attach­
ment issues, called an attachment with proclamations, which commands 
the sheriff to have proclamations made in the county, summoning the 
defendant upon his allegiance to appear and answer according to the 
previous command of the court as signified to him by the subprena. 
If the defendant still remains in contempt, and the sheriff again returns 
non est inventus, then a commission is awarded agaiust him ternled a 
commission '!f rebellion, directed to four or more commissioners, named 
by the plaintiff or his solicitor, who are directed to attach him where­
soever he may be found. If to this commission of rebellion a non est 
inventus is also returned, then the court sends an officer, termed a 
seJjeant at arms, in quest of the defendant, whom, if he finds, he 
brings to the bar of the court to answer for his contempt; but if he does 
not find him, he also makes a return of non est inventus, whereupon a 
sequestration issues, which is a commission directed to certain commis­
sioners therein named, empowering them to seize his goods and 
chattels and to receive the profits of his real estate, and to keep the 
same in their hands until the defendant appears, and answers the bill 
filed against him, and otherwise clears his contempt. * 

Such is the mode which may be adopted by the Court of Chancery 
in order to enforce obedience to its commands. Recent alterations in 
the practice of the court will, however, rarely render it necessary for 
a plaintiff to resort to all these proceedings to enforce appearance. 

APPEARANCE. 
We will now suppose that the defendant, either 1JOluntarilyor by 

• The proceedings for contempt are now regulated by the general orders 
of the court of the 8 May, 1840. 
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means of the process above described, appear.. His appearance is 
eiFeded by his solicitor filing the same with the record and writ 
clerks. 

The defendant now bespeaks an office copy of the bill and prepares 
his defence. Before proceeding further it will be proper to remind 
the reader that whenever we represent the defendant or the plaintiff 
as acting in the suit, we mean that he does so by his solicitor, and not 
literally himself. Thus when we say that the plaintiff files his bill, we 
do not mean to say that the plaintiff himself performs this manual 
operation, but that it is done throUlJh the medium I!f his solicitor. 

The defendant now peruses the bill and constructs his defence ac­
cordingly. This defence, according to its nature, will either be what 
is termed a demurrer, a plea, a disclaimer, or an a7l8Wer. These terms 
we shall now endeavour to explain. 

A demurrer is that species of defence which a defendant avails him­
self of by showing some defect on the face of the bill itself, or in the 
matter contained in it ; as in the case of a bill not being framed cor­
rectly; or in case of the facts therein stated being insufficient to 
found a decree upon j or in case the plaintiff, on his own showing, 
appears to have no right; or in case the bill seeks the discovery of a 
thing which would occasion a forfeiture to the defendant, or convict 
him of criminal misbehaviour: tbese all form grounds of demurrer; 
that is, grounds upon wbich the defendant may demur to, or find fault 
with the bill, and, instead of answering it, may appeal to the judg­
ment of the court wbether he can be compelled to answer it or not. 
So tbat a demurrer does not deny the truth of the plaintiff's bill, but 
merely objects to it on the grounds of its being, from some cause or 
other, insufficient to compel an answer. 

A plea is that mode of defence by which a defendant endeavours to 
state some new fact as a reason for the cause being dismissed, delayed 
or barred: as a plea to the jurisdiction, which endeavours to show 
that the court has no cognizance of the cause; or to the person, as by 
showing some disability in the plaintiff, as outlawry, excommunication 
and the like; or by showing some matter in bar of the suit, and in 
consequence of which the plaintiff can demand no relief. So that a 
plea is not, like a demurrer, a defence arising from some defect on the 
face of the bill itself, but a defence arising out of new matter brought 
forward by tbe plaintiff. 

A disclaimer is a mode of defence which a defendant resorts to when 
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he has no interest or concern in the subject-matter of the Buit, and 
defends himself by ,"lelaiming all right or title thereto, and pray\! the 
court to dismiss him accordingly. 

An anllDtr, which is the most usual defence ofall those enumerated, 
is that by which the defendant controverts the case stated by the 
plaintiff, or denies some parts of it, or admits the case as stated by the 
plaintiff in his bill, and submits to the judgment of the court thereon. 

DEMURRER. 

It may be as well to observe that a defendant is not confined to any 
one of these forms of defence, for he may put in either one, two or 
more of them to different portions of the same bill. When the de­
fence to the bill is by demurrer only, a draft of the demurrer is usually 
either drawn, or settled, and signed by counsel, after which it is tran­
scribed on parcbment and filed with the record and writ clerks. A 
demurrer may be put in without either the oath or the Signature of 
the defendant, because as it advances no new fact, it requires no oath 
to establish it, a demurrer relying simply upon matter which is appa­
rent on the face of the bill itself. 

A period of twelve days, exclusive of the day of appearance, is 
allowed a defendant to put in a demurrer, being a much shorter period 
than is allowed for putting in an answer. The reason of this is, that 
a defendant is supposed to be able, with the advice of his counsel, to 
construct his demurrer immediately, as it is a mode of defence sug­
gested by the mere perusal of the bill. A demurrer may be put in 
after the expiration of the twelve days, provided it is not put in to 
the whole bill, and a plea or answer is put in at the same time with it 
to such part of the bill to which the demurrer does not apply. 

With reference to the time which a defendant has to put in a plea 
or to demur, not demurring alone, this is the same as that allowed a 
defendant to put in his answer, and we shall therefore proceed to con­
sider the time allowed for putting in answers. 

The defendant is allowed six weeks from the time of his appearance 
to put in his answer, either to an original bill or a supplemental bill, 
and four weeks to put in his answer to an amended bill. It may be 
as well to observe, that an original hill means a bill filed in the first 
instance by the plaintiff for the purpose of commencing the suit: a 
IUpplemental hill is a bill wherein the plaintiff sets forth any new matter 
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that may have arieen since the filing of the original bill and the plain-" 
tiff's reply thereto: a bill qf rtl1illOr is a bill to rtl1i1Je or set the pro­
ceedings in motion when the suit has abated or stopped from some 
cause or other, as by death of any of the parties. 

ANSWER. 

We will now suppose the defendant to put in his answer to the 
plaintiff's original bill. For this purpose the defendant furnishes his 
counsel with instructions to enable him to prepare the answer. These 
instructions consist of the plaintiff's bill, together with the defend­
ant's answers to the interrogatories contained in such bill. The de­
fendant usually does or ought to give a separate and distinct answer 
to each interrogatory, which by the note at the foot of the bill he is 
rt>quired to answer, writing such answer opposite the interrogatory 
in the margin of the bill, left blank for that purpose. This being 
done, the bill, together with the defendant's answers given as above 
described, are sent to counsel in order to enable him to prepare the 
answer, which, when he has done and signed, is tntnscribed on parch­
ment, and the defendant then signs it, and swears to the truth of its 
contents before one of the masters at the public office in Southampton 
Buildings. A memorandum of such swearing, called the jurlltll, is 
then made on the top of the answer, to the following effect: 

Sworn at the Public Office, Southampton Buildings, in the county of 
Middlesex, this -- day of --, 1846, before me -. 

When the answer is SW01'll, it is tiled with the record and writ 
clerks, and notice is forthwith given to the plaintiff's solicitor. 

The bill and answer being now filed, it is for the plaintiff to con­
sider what step he next meaus to adopt. At this stage of the pro­
ceedings it is usual for the plaintiff to lay a copy of the bill and 
answer before counsel, to advise as to the sufficiency of the answer, 
or generally as to the best mode of proceeding in the suit. If the 
defendant's answer admits the allegations made by the plaintiff in his 
bill, then there is no necess~ty for a reply, for the parties being in a 
condition to proceed at once to a hearing, Bet down tile cause to be heard 
on bill and answer, as it is termed; that is, all that the court would 
have to hear in such case would be disclosed by the plaintiff's bill 
and the defendant's answer; no other pleadings having been found 
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necessary to bring tbe matter before tbe court. In sucb cue it is 
evident that nothing further is required but the adjudication of the 
court as to the effect of the matter contained in the plaintiff's bill ; 
and it is also obvious that in such case neither party would require 
the testimony of witnesses, the defendant having admitted the truth of 
the facts alleged by the plaintiff, and thus dispensed with the necessity 
of adducing evidence in support of them. 

If, however, the defendant's answer, instead of admitting the truth 
of the allegations in the plaintiff's bill, traverses or denies them, we 
may naturally enough suppose that the plaintiff would reply to the 
defendant's answer j and accordingly such is the case, the plaintiff 
joins issue by a replication, and proves his case, as stated in his bill, 
by the evidence of witnesses. In this case it is also evident, that as 
the defendant denies the allegations of the' plaintiff, he must also 
bring witnesses in support of such denial. 

REPLICATION AND REJOINDER. 

We will now suppose, then, that the plaintiff replies to the defend­
ant's answer. This he does by leaving the same with the record and 
writ clerk in whose division the cause is, and notice is given to the 
solicitor of the defendant. This replication was formerly a general 
reply to the defendant's answer, and by which he averred his bill to 
be true, certain and sufficient, and the defendant's answer to be 
directly the reverse, and which he was ready to prove as the court 
should award: upon which the defendant rejoined, averring the like 
on his side, and hence issue was joined upon the facts in dispute.· 
This brings the pleadings to a termination, and the next step is the 
ezaminati01I of witnesses upon the facts in dispute between the parties. 

INTERROGATORIES AND DEPOSITIONS. 

When the parties have arrived at issue, the next step is for them to 
collect the best evidence they can in snpport of their respective cases. 

For this purpose they instruct their counsel to prepare interrogatOl'itJs 
for the examination of their witnesses. For it must be observed that 
in Chancery the witnesses of the respective parties are not examined 

• The form of the replication, as recently altered, is now simply to the 
effect that the plaintiff joins issue with the defendant. 
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vit'a ~ore in open court, aa at common law, but upon written interro­
glltorits, framed by counsel and submitted to the witnesses out of court, 
and their answers or dtpolitions taken in writing, after the manner of 
the civil law. When counsel haa prepared these interrogatories, and 
t.igned them (according to practice), they are engrossed on parchment, 
aud left to be filed with an officer of the court termed an Eraminer, 80 

called because it is his office to examine the witnesses upon the inter­
n.gatories above mentioned. 

The plaintiff's solicitor then makes an appointment with the exa­
miner for the witnesses to attend at a certain day and hour, in order 
to be examined. 

The witnesses are accordingly apprised of this appointment, and if 
it is thought that anyone of them may be likely not to attend, or to 
willingly make default, a 1U6p«na should be issued out, and a copy 
!<f'rved on him, together with a notice signed by the examiner. The 
following are the forms of the 1U6pama and the nIltire which would be 
fcrved on the witness on such an occasion. 

Subp/llRQ ad tutificandum. 

Victoria, by the grace of God, of the United Kingdom of Great Britain and 
Ireland Queen, Defender of the Faith, To -- greeting: We command 
you [if morB than ane " and every of you"] that laying all other matters aside, 
and notwithstanding any excuse, you personally be and appear before Mr. 
--, one of the examiners of witnesses in our High Court of Chancery, at 
his office in Rolls Yard, Chancery Lane, London, at such times as the bearer 
hereof shaH by notice in writing appoint, [or if a country CIlIUe, "before 
-- and other commissioners appointed for the examination of witnesses in 
our Chancery, at such times and places as the bearer hereof shall by notice 
iu writing appoint,"] to testify the truth according to your knowledge in a 
certain cause depending in our said Court of Chancery, wherein -- [if 
more than 0118 "and another," or "others,"] are plaintiffs, and -- [" and 
another," or " others,"] are defendants, on the part of the -- [" ~laintift"· 
(>r " defendant," III the"" may be] and hereof fail not at your pent Wit­
ness &c. 

DEVON. 

Notice to be liped by Ezaminer. 

I,n Chancery. 
Mr. -- take notice that by a writ of subpama issuing out of and under 

the seal of the High Court of Chancery, to you directed and herewith served, 
you are hereby required to appear personally before --, Esq., one of the 
Examiners of the said Court, on --, the -- day of -- instant, by -­
of the clock in the forenoon of the same day, in the Examiner'S Office, in 
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Rolls Yard, Chancery Lane, in. the county of Middlesex, to testify the truth 
according tOJour knowledge in a certain cause now depending between -, 
plaintiffs, an -- defendants, on the behalf of the saId --. 

To C. D. A. B. Examiner. 

When a witness attends at the examiner's office, he is first of all 
sworn before such examiner. Before the examination of the witness 

es, the party at e attends to be e 
he solicitor of th of the attendanc 
by leaving at his 

description of th 
an opportunity 
uch witness, and 

ing his personal identity. 

in writing, conta 
er that the oppos 
ore the examiner 
n opportunity of 

When the witness has been sworn as above explained, his examina­
tion then commences. Each interrogatory is proposed to him seriatim, 
and he is not permitted to read over or to hear read any other inter­
rogatory until the one in hand is entirely finished. During the exa­
mination of a witness no one is permitted to be present excepting the 

himself. When been examined 
tories, the deposit hich he has given 
im, and if he is sa correctness he si 
mpletes the exam depositions are t 
and may be read of the cause. T 
on of a witness the same manne , 

the examiner submitting to him the cross-interrogatories framed for 
that purpose, and taking his depositions or answers in the Ban1e manner 
as on the examination in chief above described. 

Deeds, letters, copies of records, and other instruments, when proved 
by the examination, are permitted to be read in court at the hearing 
of the cause; and these are in technical language called exhibits be-

y have been exhi esses, and must be 
if the party wish benefit from the 

as been said her the examinatiOl 
applicable only to live within twe 

, when the witne that distanc~ t 
mination, instead of being taken before the examiner, is taken before 
two commissioners appointed for that purpose, the first named of whom 
acts in the execution of the commission, and who proceeds to examine 
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the witnesses upon interrogatories in the same manner as has been 
already described. 

PUBLICATION. 

When all the witnesses have been examined before the examiners, 
the depositions made to the interrogatories by the witnesses are kept 
private in the office of such examiners until the time of public-ation as 
it is termed, that ill, until the time arrives when they are permitted to 
be made public. 

Publication passes, that is, they are made public, on the expiration 
of two months after the filing of the replication, after which the de­
positions are open for the inspection of all parties. Sometimes, how­
ever, publication passes by consent of the parties, and sometimes by 
the expiration of the time to which publication has been enlarged by 
order. The meaning of publication being enlarged by order is, that 
the time within which publication ought to pass has been extended by 
order of the court; and when the court thus grants an order for such 
extension of time, it is termed enlarging public-ulian. 

SETTING DOWN CAUSE FOR HEARING. 

When publication has passed, the parties usually take copies of the 
depositions, for the purpose of being enabled to produce them in court 
at the hearing of tbe cause. We may now consider the cause as being 
in a proper condition to be set down for hearing, and accordingly either 
the plaintiff or defendant may procure the cause to be so set down for 
hearing. If the plaintiff sets it down, he obtains, the record and writ 
clerk's certificate that the pleadings in the cause have been regularly 
filed, and takes sllch certificate to the senior clerk of the registrar of 
the court where the hearing is to take place, and by him it is entered 
in a book kept for that purpose. The day on which the cause is fixed 
for hearing is signified to the party so setting down the cause by the 
registrar's clerk giving him a note to that effect, which note, however, 
he is not at liberty to give without the record and writ clerk's certifi­
cate before alluded to; this certificate being in the nature of an autho­
rity to the registrar to set down the cause. The cauee is set down for 
hearing either before the Lord Chancellor, the Master of the Rolls, or 
one of the Vice Chancellors, as may have been previously determined 
at the time of filing the bill. 
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SUBP<ENA TO HEAR JUDGMENT. 

When the cause has thus been set down for hearing, and a note 
thereof obtained from the registrar's clerk to that effect, the next step 
is to sue out a subpama to hear judgment, to be served on the opposite 
party, in order that he may attend in court on the hearing of the 
cause to hear the judgment of the court; for the court is unwilling to 
pronounce its decree in the absence of any of the parties to be affected 
by it, unless after having been regularly subprenaed they neglect to 
appear, in which case the court, considering such absence as a sort of 
abandonment of the cause, will make a decree against them. On 
suing out the subprena the party must make a minute of it, termed a 
prtZcipe, which must be left at the proper office, by way of instructions 
for issuing it. The form of such pnecipe is as follows:-

Subpama for -- to appear in Chancery, returnable the -- day of --, 
to hear judgment on the -- day of --, [tIle day mentioned in the registrar', 
note] at the suit of -- [" and another," or " others," as tlte case may be.] 

-- [Solicitor" name and date.] 

The subprena itself is accordingly sued oui and served on the parties 
whose attendance is required in Court. 1'he following is the form of 
the subprena. 

Stlbprena to hear Judgment. 

Victoria, by the grace of God of the United Kingdom of Great Britain 
and Ireland Queen, Defender of the Faith, To --, greeting: We com­
mand you lif more than one" and every of you,"] that you appear before our 
Lord High Chancellor, [or" before hIS Honour the Master of the Rolls," as 
the case may be,] on the -- day of -- next, or whenever thereafter a cer­
tain cause now depending in our High Court of Chancery, wherein -­
[" and another," or" others," ~fmore thunone] are plaintiffs, and --[" and 
others," or "another,"] are defendants, shall come on for hearing, then and 
there to receive and abide by such judgment and decree as shall then or 
thereafter be made and pronounced, upon pain of judgment being pronounced 
against you by default. Witness, &c. 

DEVON. 

HEARING OF THE CAUSE. 

The day before the cause is to come on it is put into a list among 
others, a copy of which is fixed up in the Registrar's Office. This list 
usually contains twelve causes, and is termed the paper 0/ ('ames; it is 
made up from the Registrar's cause book before mentioned, the causes 

y 
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being taken according to their priority as they stand in that book. 
Before the day of hearing arrives, brieft should be delivered to the 
counsel whom the parties intend to employ in court, accompanied, if 
nece8lllU'Y, with Buch observations as may be thought fit for their 
guidance. The bri~/; consist of a copy of the pleadings and evidence, 
arranged in the following order. The title of the cause, the prayer 
of the bill (the introduction and interrogatories being omitted), and 
the defendant's answer (the formal words and the schedules being 
omitted); then come the depositions of the witne88eB, and the names 
of the different witnesses themselves written at the side of the depo­
sitions to which they respectively deposed. The use of the briefs, as 
the reader probably knows, is to furnish counsel with the necessary 
instructions respecting the cause. 

We will now suppose that the day has arrived on which the hearing 
of the cause is to take place. Each CIlUse is called on in the order in 
which it stands in the paper of causes for the day, and hence the 
parties are enabled to judge about the time their cause will come on. 
When the cause comes on it is conducted in the following manner. 
The case is opened by the senior counsel of the plaintiff, and then the 
junior counsel follows on the same side, stating the matters in i88ue 
between the parties, and the points of equity arising therefrom, and 
the evidence in support of the plaintiff's case; that is, the depositions 
of his witne88eB, the admissions made by the defendant's answer (if 
any), and anyezhibill that may be necessary are produced. On the 
plaintiff's counsel having concluded their arguments, the defendant's 
counsel then addre88eB the court, and brings forward his evidence in 
much the same manner as we have represented the plaintiff to have 
done; after which, the plaintiff's counsel is heard in reply, and this 
concludes the argnment on both sides. 

DECREE. 

After the court has heard the arguments on both sides, . it then pro­
ceeds to pronounce its sentence or decree. A decree has been defined 
to be the order of the court pronounced on hearing and understanding 
all the points in issue between the parties, and determining all the 
rights of the parties in the suit according to equity and good con­
science. The decree being usually very long, minutes of it are taken 
down in court, from which it is afterwards drawn up in proper form,_ 
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in the following manner. The party in whose favour the decree was 
made, leaves his senior counsel's brief with the registrar, who was in 
court on the day of the hearing, who prepares the minutes, and de­
livers copies of them to such of the interested parties as require them. 
When the minutes have been examined by the parties, in order to 
ascertain their correctneSB, and are agreed upon, they are returned to 
the registrar for the purpose of having the decree drawn up. The 
decree itself is then drawn up, according to the judgment pronounced 
by the court. The next step is to puu tile decree, as it is termed; this 
is done by the parties attending before the registrar, and after being 
satisfied with the correctneSB of the decree, procuring the registrar'S 
initials to the foot of the same; after which, it is left with the entering 
clerk to be entered, which being done, it is then considered as paued, 
and may be forthwith acted upon.-

A decree is either final or interlocutory. It very seldom happens 
tbat a decree can be final in the first instance, and conclude the cause; 
for if any matters of fact are strongly controverted, the court being 
sensible of the inadequacy of a trial by written depositions will not 
frequently bind the parties at once, but will direct such controverted 
matter to be tried in a court of law on what is termed aftigned "sue: 
or a point oflaw may arise during the suit, which it may be necessary 
to have determined before the court can pronounce a final decree, in 
which case such point is referred to the common law judges to decide: 
or there may be long accounts to be settled, incumbrances and debts 
to be inquired into, and a variety of other facts to be cleared up, before 
afinal decree can be pronounced. 

For these reasons a decree is usually only interlO<'Utory or qualified 
until the impediments are removed, when the cause is again brought 
on forfurther direction. as it is termed, and upon the matters of equity 
reserved, and afinul decree pronounced. 

EXECUTION TO ENFORCE DECREES, &c .. 

The decree may be considered as the completion of the suit, and all 
that remains now to be said is as to the mode of enforcing such decree 
or carrying it into execution. It may be observed, however, that in 
many instances a compulsory proCeSB to compel a party to perform a 
decree is not requisite, as parties frequently, and indeed generally, 
obey it voluntarily. When, however, the act decreed to be done is 
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endeavoured to be evaded, it is then necessary to resort to some com­
pulsory process in order to compel him to perform it. 

The mode which was formerly adopted was, after the decree had 
been signed and enrolled, to issue a writ of execution against the de­
fendant, which recited the decree and commanded the performance of 
it. This was under the seal of the court, and was served personally 
on the defendant, and if after being served therewith the defendant 
still refused to perform the decree, he was then in contempt, and the 
usual proceu f!f ~ontempt issued against him. It may be asked, why 
was not the process of contempt issued out against the party at on~e on 
his disobeying the decree, instead of previously i88uing this writ of 
execution. The reason was this. Proce88 of contempt could only be 
issued against a party when he had disobeyed the commands of tbe 
court, signified to him under the seal of the court, and a decree not 
being under the seal of the court could not therefore subject a party to 
such proce88. This writ of execution of the decree could not be sued 
out until the decree had been signed and enrolled, and this being in 
most cases an unneceBBary expense, and the occasion of considerable 
delay, was found extremely inconvenient, and hence this writ bas 
fallen into disuse j and now, when any compulsory measures are neces­
sary to enforce the decree, the following mode is generally pursued. 
The party who seeks to have the decree performed obtains a short 
order of the court, requiring the other party to comply with the terms 
of the decree within a certain period, and a copy thereof is served on 
the party against whom the decree is to be enforced. If the party 
disobeys this order he is then in contempt, and the ordinary process of 
contempt may then be resorted to in order to enforce the decree. 

Such are thc general features of a suit in equity, from its commence­
ment to its termination j and the reader, on calling to mind the 
various parts of which it consists, will find that what we stated at the 
commencement of this outline in reference to the characteristics of suits 
in general is applicable to a suit in equity. We there stated that in 
all suits of whatever denomination the following characteristics would 
be observable: viz. prOCeBI of some sort to compel the appearance of 
the offending party; mutual allegations between the litigating parties, 
or, in technical language, pleadings; a mode of determining the point 
in dispute, i. e. the triol; prooft, or in other words evidence for the 
contending parties to support their respective cases; judgment, or tbe 
conclusion of the judge, from the matter brought before him on the 
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trial; and, lastly, erecution, or the compulsory means of enforcing the 
judgment of the court. 

In the foregoing outline, we have confined ourselves to a mere out­
line of the ordinary proceedings, and have avoided dwelling upon any 
of those interlocutory matters which particular circumstances give rise 
to; our object being not to enter into the practical details of a suit, 
but simply to convey to the reader's mind a general idea of its most 
prominent parts. 

THE END. 

z 
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