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ture at that period. It may be as
well to observe, previously to enter-
ing further upon the subject, that
when the above statute annexed the
legal estate in the lands to the use of
the lands, or, in other words, united
the legal estate of the feoffee to uses
to the use of the cestui que use, it was
said to erecute the use.. This phrase
is important to be clearly under-
stood, as the nature of a trust, which
is shortly going to be considered,
cannot be explained without making
use of this expression. So that when
the statute effected its object in
creating a unity of ownership by an-
nexing the legal estate or possession
to the use, the statute was then said
to execute the use. Thus, before the
statute, if A. conveyed lands to B. to
the use of C., B. would have the legal
estate, that is, he would be regarded
in law as the legal owner of the lands,
and C. would merely have the use or
the equitable right to the enjoyment
of the land, so that there would have
been two distinct species of owner-
ships, that of B.’s, and that of C’s.
But, after the statute, if A. conveyed
lands to B. to the use of C., the legal
estate would not, as was the case be-
fore the statute, remain in B., but by
the operation of the statute would
pass immediately to C., unite itself
with the use, and constitute one sin-
gle ownership. In this instance the
statute would be said to erecute the
use in C.; that is, it would unite the
possession and the use in the person
of the cestui que use, viz. in the per-
son of C.; and hence it is that the
statute is said to transfer uses into
possession. We will now endeavour
to show how this statute was evaded,
and the consequences of its evasion.
The judges, in our courts of common
law, in construing the statute of uses,
regarded words more than things,
the form of the statute more than its
spirit, and laid it down, that a use
could not be limited upon a use.
Thus, on A.’s conveying lands to B,
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to the use of C. to the use of D.
(which is termed limiting a use upon
a use), they held that the statute
executed only the first use, and that
the second was a mere nullity. This
artificial decision of the judges gave
birth to the most important conse-
quences ; it revived the doctrine of
uses under a new denomination, viz.
under that of trusts. Thus, in the
above instance, it was manifest that
C. was not intended to have the be-
neficial enjoyment of the lands, and
the courts of equity, in admittin
that the use of D. was not executeﬁ
by the statute, yet regarded it in the
nature of a trust, which in conscience
C. was bound to perform. Hence
then the judges evaded the statute,
and out of their evasion arose the
doctrine of trusts. Thus, if A. con-
veys lands to B. to the use of C., to
the use of (or in trust for) D., the
statute, as before construed, executes
the use in C., that is, it operates
only upon the first use, and is sup-
posed to have no influence over the
use of D. Thus was the statute
evaded, and uses continued to be
created under the new denomination
of trusts; the feoffee to uses being
thenceforth termed the trustee, the
cestui que use being termed the cestui
que trust, and the use itself a trust.
Hence will be perceived the truth of
the common remark, that uses were
before the statute what trusts are
now; in short, that the words uses
and trusts are convertible terms. The
reader who is desirous of acquiring
further information on this import-
ant subject, is referred to Saunders on
Uses and Trusts, and to Hayes' Intro-
duction to Conveyancing.

UsER. Is the act of using or en-
joying any profit or benefit to be
taken from or upon the land, or any
easement to be enjoyed upon or over
any land or water. And in law, the
effect of such user, (if continued for
a period sufficiently long and under
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circumst which indicate a right
on the part of the person so using the
land,) is to esubfi):h a prescriptive
claim ever after to enjoy the same
profit or easement —Co. Litt. 115a;
Cowp. 108; 10 East, 476; 11 East,
872; st. 243 W. 4, ¢c71; 4 Ad. &
EL 869; 6 M. & W.795; 11 Ad. &
El. 584, 688, 788 ; 8 Ad & El. 161,
778; 4 Tyr. 509; 2 Steph. Bl. 34—
40. See also tit. Prescription.

User pB AcTION. The pur-
suing or bringing an action,— Bro,
64 ; Cowel

Uses, — COVENANT TO STAND
SBISED TO. A species of conveyance
so called, by which a man seised of
lands, covenants, in consideration of
blood or marriage, that he will stand
seised of the same to the use of his
child, wife, or kinsman, for life, in
tail, or fee.—2 Bl. 338 ; 4 Cruise, 24.

Usgs,—DEREDS TO LEAD OR DE-
CLARE. Deeds madetodeclareor par-
ticularize the uses to which lands are
designated, of which a fine has been
levied and a recovery suffered; for
fines and recoveries could not have
been made to answer the purpose of
family settlements (wherein a variety
of uses and designations is very often
expedient) unless their force and
effect had been subjected to the
direction of other more complicated
deeds, wherein particular uses might
be more particularly expressed.
These deeds, when made previous
to the fine or recovery, are called
deeds to lead the uses, if subsequent,
deeds to declure them.—2 Bl. 363 ; 4
Cruise. See also tit. Leading a Use.

UsEs, SUPERSTITIOUS. A devise
of lands or goods is said to be to
superstitious uses when they are de-
signated or appropriated to the
maintenance of a chaplain or priest
to prai' for the souls of the dead, or
of a lamp in a chapel, or a sti-
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ndiary priest, and the like.—23
. 8, ¢. 10.

USHER (from the Fr. huissier, a.
door keeper of a court). A sub-
ordinate officer in the courts of law.
The chief usher in the Court of
King's Bench holds his office by let-
ters patent under the great seal for
two Y:les, and executes it by three
deputies.—1 Arch. Pract, 25.

UsHER oF THE BLACK Rop. The
Gentleman Usher of the Black Rod
is an officer of the House of Lords
appointed by letters patent from the
crown. His duties are, by himself
or deputy, to desire the attendance
of the Commons in the House of
Peers when the royal assent is given
to bills either by the queen in person
or by commission ; to execute orders
for the commitment of persons guilty
of breach of privilege; and also to
assist at the introduction of peers
when they take the oaths and their
seats.

USUCAPTION (usucaptio). The
enjoying a thing by long continu-
ance of time, or receiving the profits
thereof. Also a long possession or
prescription.— Cowel.

USUFRUCT (usufructus). An usu-
fruct has been defined to be that real
right in another's property which
entitles a party to reap all the fruits
of the thing, and in general to have
the whole use and enjoyment of it,
as far as is practicable, without in-
jury to its substance. He who is
so entitled to enjoy the fruits of ano-
ther's property is termed the usu-
fructuary, 1n contradistinction to the
actual proprietor of the thing.—Just.
Inst. 2, 4, Dig.7; Douelli Comm. Jur.
Civ. lib, 10 ; Mackeldy's Civ. Law, by
Kauffman.

USUFRUCTUARY. See tit. Usu-
Sruct.



UsSU

UsurRA MARITIMA. See tit
Fenus Nauticum.

Usurrous CONTRACT. See tit.
Usury.

USURPATION OF ADVOWSON.
An injury consisting in the absolute
ouster or dispossession of the patron,
and happens when a stranger who
has no nght, presents a clerk, and
he is thereupon admitted and insti-
tuted.— 3 Bl 242.

USURPATION OF FRANCHISES
oR OFFicEs. The unjustly claim-
ing or usurping any office, franchise
or liberty.—38 Bl 262.

UsuRrY (usura). An unlawful
contract on the loan of money to re-
ceive the same again with exorbitant
increase ; that is, not only to receive
the principal sum again, but also an
exorbitant interest by way of compen-
sation for the use of such principal
sum.—2 Bl 454; 4 Bl 157; Cowel.

UtAs (octava). The eighth day
following any term or feast: as the
Utas of St. Michael, the Utas of St.
Hilary, &c.— 51 H. 8; Couwel.

UTeRINUS FRATER. A brother
by the mother’s side.—2 Bl. 232.

UTPANGTHEF (Fur extra captus,
scilicet extra dominium vel jurisdic-
tionem.) An ancient privilege or
royalty granted by the king to a lord
of a manor, empowering him to pu-
nish a thief dwelling out of his li-
berty, and committing theft out of
the same, if he be taken within his
fee.— Bract. lib. 2, tract. 2, c. 35. See
tit. Infangthef.

UTLAGATO CAPIENDO QUANDO
UTLAGATUR IN UNO COMITATU
ET POSTEA PUGIT IN ALIUM. A
writ to take an outlaw who has been
outlawed in one country and after-
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wards flees to another.— Reg. Orig.
183; Couwel. *

UrLAGATUS, UTLAGH. See tit.
Outlawry.
UTLAWRY. See tit. Outlawry.

UTLEPE. The escape of a robber
or felon.— Fleta, lib. 1, ¢. 47; 18 H.
6, par. 2, m. 22. |

UtruM. See tit. Juris Utrum.

UTTER, To. In law, signifies to
put in circulation, to offer or tender
to another man; and is used in re-
ference to forged instruments or
counterfeit coin. Thus, by statute
11 Geo. 4 & 1 Will 4, c. 66, it is
enacted, that the forging or uttering
of any Exchequer bill, Bank of
England note, bill of exchange,
deed, transfer of stock, &c. &c.,
knowing it to be forged and with
intent to defraud, shall be felony;
and by 2 Will. 4, c. 34, s. 7, it is
provided that “if any person shall
tender, utter or put off any false or
counterfeit gold or silver coin, know-
ing the same to be counterfeit, he
shall be guilty of a misdemesnor and
be imprisoned for any term not ex-
ceeding a year.—See Rex v. Jones, 9
Car. & P. 761; 7 Car. § P. 122.

UrTER BAR (or Outer Bar). Is
the bar at which those barristers -
practise who have not been raised to
the dignity of queen’s counsel. These
junior barristers are said to plead
without the bar, while those of the
higher rank are admitted to seats
within the bar, and address the court
or a jury from a place reserved for
them and divided off by a bar. See
tit. Utter Barristers.

UTTER BARRISTERS (juris con-
sulti). Barristers at law in general
who plead without the bar. They are
called utter barristers, i. e. pleaders
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without the bar, to distinguish them
from the benchers, or those who have
been readers, and who are sometimes
admitted to plead within the bar, the
same as king’s and queen’s counsel
are.—Cowel,

V.

VACATION (vacatio). The inter-
val between each term is termed the
vacation ; that is, between the end of
one term and the beginning of the
next. The time which elapses be-
tween the death of a bishop or other
spiritual person and the appointment
of his successor is also called vaca-
tion.—3 Bl. 276; Westm. 1, c. 21.

VAp1uM MORTUUM (dead pledge).
See tit. Mortgage.

Vapium PoNERE. To take se-
curity, bail or pledges for the ap-
pearance of a delinquent in some
court of justice.— Cowel.

VADIUM VIVUM. Aliving pledge.
When a man borrows a sum of mo-
ney of another (suppose £200), and
grants him an estate, as of £20 per
annum, to hold till the rents and pro-
fits shall repay the sum so borrowed;
in this case the land or pledge is
said to be living; it subsists and sur-
vives the debt; and immediately on
the discharge of that, reverts back to
the borrower. It is called a vivum
vadium, or living pledge, in contra-
distinction to mortgage.—2 Bl 157.
See tit. Mortgage.

VAGABONDS and VAGRANTS,
For the offences which bring persons
under either of these denominations
the reader is referred to 5 Geo. 4,
c.83, 8s. 3 and 4.

VAGRANTS. See tit. Vagabonds
and Vagrants.
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VALEBANT COUNT. See tit
Quantum meruit.

VALOR MARITAGII (value of mar-
riage). 'The meaning of this may be
collected from the following passage.
During the prevalence of the feudal
tenures the guardian was at liberty
to exercise over his infant ward the
right of marriage (maritagium, as
contradistinguished from matrimony),
which in its feudal sense signifies the
power which the lord or guardian in
chivalry had of disposing of his in-
fant ward in matrimony. For while
the infant was in ward, the guardian
had the power of tendering him or
her a suitable match, without dispa-
ragement or inequality; which if the
infants refused they forfeited the va-
lue of the marriage (valorem mari-
tagii) to their guardian; that is, so
much as a jury would assess, or any
one would bona fide give to the guar-
dian for such an alliance : and if the
infants married themselves without
the guardian’s consent, they for-
feited double the value, duplicem va-
lorem maritagii.— Litt. 110; 2 Bl 70.

VALUABLE CONSIDERATION.
The distinction between a good and
a valuable consideration is, that the
former consists of such as blood, or
of natural love and affection; as
when a man grants an estate to a
near relation from motives of gene-
rosity, prudence, and natural duty ;
and that the latter consists of such a
consideration as money, marriage, or
the like, which the law esteems -an
equivalent given for the grant.—2
BL. 296.

VARIANCE (variantia). Inits most
comprehensive signification signifies
a disagreement between things that
ought to agree. Thus a disagree-
ment in any material fact between
the affidavit of debt and the writ of
capias, or between the writ and the
declaration, is termed a variance;
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i. e, they vary or disagree. But it is
perhaps more frequently applied to
a discrepancy or disagreement in
some particular point or points be-
tween the allegation of a party in
his pleadings, and on which issue
has been taken, and the evidence
groduced by him in support of it.

uch disagreement is termed a va-
riance, and is as fatal to the party on
whom the proof lies, as a total failure
of evidence; the jury being bound
upon a variance to find the issue
against him. For example, A.
brought an action of covenant
against B. for not repairing the
premises demised to him, pursuant
to the covenant in the lease; and
stated the covenant in his decla-
ration, as a covenant to “repair when
and as need should require;”’ and issue
was joined on a traverse of the deed
alleged. The plaintiff at the trial
produced the deed in proof, and it
appeared that the covenant ran thus
— to repair “when and as need
should require, and at farthest after
notice ;" the lagter words having been
omitted in the declaration; and this
was held to be a wvariance, because
the additional words were material,
and qualified the legal effect of the
contract. — Stephen on Pleading, 93,
94; 9 G. 4, c. 15.

VAssAL (vassalus). Originally
signified a feudal tenant or grantee
of land. Tt seems doubtful what the
exact relationship was that sub-
sisted between lord and vassal: some
writers are of opinion that they stood
to each other in the relation of land-
lord and tenant, and to a certain ex-
tent were the companions of each
other ; while others affirm that the
vassal was little better than the slave
or bondman of his lord. The state
or condition of a vassal is termed
vassalage.—2 Chitty’s Bl. 52, n. 6.

VASSALAGE. See tit, Vassal,
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VAssALERIA. Vassalage or the
tenure of vassals.— Cowel.

VasTto (wasts).
Writ of.

See tit. Waste,

VasTuM. A waste or common
lying open to the cattle of all tenants
who have a right of commoning.—
Cowel.

VEAL MoONEY. A yearly rent
paid by the tenants within the ma-
nor of Bradford, in the county of
Wilts, to their lord in lieu of veal,
which was formerly paid in kind.—
Cowel.

VECTIGAL JUDICIARIUM. Is
applied to money or fines paid to
the king to defray the expenses of
maintaining the courts of justice
and protection of the people.— 3-
Salk. 83 ; Cunningham.

VEJOURS (visores, from the French
voir, to see). 'Those persons who are
sent by the court to take a view of
any place in question for the better
decision of theright. Those also are
so called who are sent to view those
who essoin themselves de malo lecti,
in order to see whether they be really
so ill that they cannot appear, or
whether they only counterfeit illness.
— Cowel ; Bract. lib. 5, tract. 2, c. 10,
14.

VENDITIONE EXPONAS. A ju-
dicial writ directed to the sheriff,
commanding him to sell goods which
he has taken into his hands by virtue
of a former writ (but to which writ
he had returned that he had taken
the goods, but that they remained in
his hands for want of buyers), in
order to satisfy a judgment against
the defendant.—1 Arch. Pract. 5694 ;
Reg. Jud. 33.

VENDOR and VENDEE. A vendor
is the seller of any thing, and a vendee



VEN

the purchaser of any thing.—2 Chan.
‘as. §5; Cunningham.

VENIREB PACIAS. A judicial
writ directed to the sheriff of the
county in which a cause is going to
be tried, commanding him to cause
a jury of twelve men to come from
the body of his county to try the
issue between the litigating parties,
—1 Arch. Pract. 399 ; 3 Bl 352.

VENIRE DE Novo. A fresh or
new venire, which the court grants
when there has been some impro-
priety or irregularity in returning the
jury, or where the verdict is so im-
perfect or ambiguous that no judg-
ment can be given on it.—1 A4rch.
Pract. 447 ; Smith's Action at Law,
103.

VENIRE FACIAS TOT MATRO-
NAS. See tit. De Ventre inspiciendo.

VENTER (the belly). Is used in
law as designating the maternal pa-
rentage of children. Thus, where
in ordinary phraseology we should
say that A. was B.’s child by his first
wife, he would be described in law as
“ by the first venter,” e. g. “ A. died
seised, leaving two infant daughters
by different venters.””— Doe d. Barnett
v. Keen, 7 T. R. 886.

VENTER INSPICIENDO. See tit.
De Ventre inspiciendo.

VENUE (from vicinetum or vicinia).
The county in which an action is in-
tended to be tried, and from the body
of which the jurors are accordingly
to be summoned, is so called. This
county or venue, as it is termed, when
fixed upon and determined by the
plaintiff, is always inserted in the
margin of his declaration, which is
termed “ laying the venue” in such
a county; and the action itself is
then said to be “laid” or brought
 within that county.”

.
"\
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VERDEROR (viridarius, from the
French verdurier). An officer of the
king’s forest, who is sworn to main-
tain and keep the assises of the fo-
rest, and to view, receive and enrol
the attachments and presentments of
all manner of trespasses of vert and
venison in the forest.— Manwood, c. 6,
5. 5. See also tit. Vert.

VERDICT (veredictum). A verdict
is the unanimous judgment or opi-
nion of the jury on the point or issue
submitted to them. A verdict is
either general or special. It is said
to be general when it is delivered in
general words with the issue; as if
the issue be on a plea of not guilty,
then a general verdict would be that
the defendant is guilty, or is not guilty,
as the case may be. It is said to be
special when the jury instead of find-
ing the negative or affirmative of the
issue, as in the case of a general
verdict, declare that all the facts of
the case as disclosed upon the evi-
dence before them, are in their opi-
nion proved, but thatghey are igno-
rant in point of law on which side
they ouggt upon these facts to find
the issue; that if upon the whole
matter the court shall be of opinion
that the issue is proved for the plain-
tiff, they find for the plaintiff accord-
ingly, and assess the damages at such
a sum, &c.; but if the court are of
an opposite opinion, then vice versd.
This sgecial verdict is then, together
with the whole proceedings on the
trial, entered on record; and the
question of law, arising on the facts
found, is argued before the court in
bank, and decided by that court as
in case of demurrer. A verdict is
called a privy verdict when the judge
has left or adjourned the court; and
the jury being agreed, in order to be
delivered from their confinement, ob-
tain leave to give their verdict privily
to the judge out of court; which privy
verdict, however, is of no force, un-
less afterwards affirmed by a public
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verdict given openly in court.—
Boote's Suit at Law, 273 ; Stephen on
Pleading, 100; 3 Bl. 377.

VERECUNDIUM. Injury, trespass,
damage, &c.—Somner on Gavelkind,
174.

VERGE (vergata). The court of
marshalsea had jurisdiction within
the verge of the court, which in this
respect extended for twelve miles
round the king’s place of residence.
The word verge is also used to signify
a rod or stick by which one is ad-
mitted tenant to a copyhold estate,
by holding it in one’s hand and
swearing fealty to the lord of the
manor.—3 Bl 76; Old Nat. Brev.
17.

VERIFICATION. Isa certain
formula with which all pleadings
containing new affirmative matter
must conclude. It is in itself an
averment that the party pleading is
ready to establish the truth of what
he has set forth. It is either com-
mon or special. The common veri-
fication runs in the following form:
“ And this the plaintiff (or defend-
ant) is ready to verify.”” A special
verification is used only when the
matter pleaded is to be tried by re-
cord or by some other method than
the ordinary mode of trial by jury;
and in the case of a trial by the re-
cord, would be in the following form :
“ And this the plaintiff (or defend-
ant) is ready to verify by the said
record.” When new matter is intro-
duced into a pleading, it must always
conclude with a verification.—Steph.
Plead. 479; Statute 10 Edw. 3, 23;
Finch’s Law, 359. See also tit. Et
hoc paratus est verificare.

VERT (Fr. green). In general
signifies every thing that grows and
bears green leaf within the forest.
There are two sorts of vert in every fo-
rest, viz. over vertand neather vert, Over
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vert, sometimes also called hault boys,
is all manner of great wood, as well
such as bear fruit as do not. Old
ash and holly trees are accounted
over vert, Neuther vert, sometimes
also called south boys, comprises all
kinds of underwood, bushes, thorns,
gorse and such like. Whether fern
and heath are included under the
term neuather vert, seems doubtful.
Manwood argues that they are not;
Fleetwood and Hesket maintain the
contrary opinion. The vert which
grows 1in the king’s demesne woods
is termed special vert. From this
word vert, a viridate, is derived the
word verderor, being him who takes
charge of the vert in the forest.—See
Muanwoed, c. 6, ss. 2, 4, 5.

VERY LORD and VERY TENANT
(verus dominus et verus tenens). Those
who stand in the immediate relation
of lord and tenant, and between
whom there exists a privity of estate.
— Cowel; Old Nat. Erev.

VST (vestire). To invest, to de-
liver possession, to give seisin, to
enfeoft, &c.—Spelman.

VESTED INTEREST. An interest,
property or estate in possession, or
in which a person has a present and
immediate interest, as distinguished
from an interest whose existence is
dependant upon a contingency, and
which may never vest in the party
expecting it. Thus a vested remainder
is that description of remainder by
the creation of which a present in-
terest passes to the party; and though
the remainder itself, ex vi termini, can
only be enjoyed in futuro, yet a pre-
sent, immediate and disposable in-
terest, as remainder-man, is at once
conveyed, and therefore theremainder
is called a vested remainder.—See tit.
Remainder. See also 6 Jur. 619, and
tit. Vested Legacy.

VEsTED LEeAcY. A legacy is
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said to be vested when the words of
the testator, making the bequest,
convey a present or an immediate
interest to the legatee in the legacy.
Thus a legacy to one, to be paid when
he attains t{xe age of twenty-one
years, is a vested legacy, because it is
given unconditionzfl y and absolutely,
and therefore vests an immediate in-
terest in the legatee; and if such le-
gatee die before that age, his repre-
sentatives shall receive it out of the
testator’'s personal estate at the time
that it would have become payable
had the legatee himself lives. But
if the legacy were given when or if
the legatee attain a certain age, 1t
would not be vested ; and if the le-
gatee were to die before that age, the
legacy would lapse, and his repre-
sentatives could make no claim to it.
For in this case the bequest is a kind
of conditional one, depending upon
the happening of a certain event,
viz. upon the ?egatee’s attaining the
specified age.—2 Bl. 513.

VESTED REMAINDER. See tit.
Remainder.
VESTURE (vestura). Is meta-

phorically used in the law to signify
admittance into possession or seisin.
—Cowel.

VETITUM NAMIUM (a forbidden
distress). The phrase is applied to
a distress of beasts or goods made
by the bailiff of a lord, and the lord
forbids his bailiff to deliver them
when the sheriff comes to replevy
them, and to that end drives them to
places unknown.— Cowel.

Vi BT ARMIS. See tit. Strong
Hand.

V1 LAICA REMOVENDA. A writ
that lies where two persons contend
for a church, and one of them enters
into it with a great number of lay-
men, and keeps out the other viet
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armis; then he who is so kept out
shall have this writ directed to the
sheriff, by virtue of which he shall
remove such lay force. But the she-
riff must not remove the incumbent
out of the church, whether he is
rightfully there or not, but only the
force or laymen that accompanied
him.— Les Termes de la Ley ; Cunning-
ham,

VICAR (vicarius). The priest or
parson of every parish is termed a
rector, unless the predial tithes be
appropriated, and then he is called
a vicar, that is, has the part of a vice
rector. The distinction, therefore,
between a parson and vicar is this,
that the parson has for the most part
the whole right to all the ecclesi-
astical dues in his parish ; but a vicar
has generally an appropriator over
him, entitled to the best part of the
profits, and to whom he is in effect
Ferpetual curate, with a standing sa-
ary.—1 BL 388 ; Cowel.

VICAR-GENERAL Is an eccle-
siastical officer in each diocese, ap-
pointed by and acting under the au-
thority of the bishop. He formerly
was only occasionally constituted
during the bishop’s absence from his
diocese ; but now he is the perpetual
representative of the bishop in cer-
tain matters, such as the granting of
licences, &c., where there is nothing
of contention or litigation between
the parties. He appears to have no
criminal jurisdiction, and therefore
cannot inquire, in the place of the
bishop, into such offences as quar-
relling, brawling or smiting, &c.—
Rogers’ Eccl. Law, 143, 144; Gibs.
Introd. 23 ; Thorpe v. Mansel, 1 Hag.
Con. 4, in notis.

VicARIAL TirrEs. Those tithes
to which vicars are entitled, and
which are generally called privy or
small tithes.—1 Bl 338; see title
Tithes.
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VICARIO DELIBERANDO OCCA-
BIONE CUSUSDAM RECOGNITIONIS,
&c. A writ that lay for a spiritual
person who was imprisoned on for-
feiture of a recognizance without the
king’s writ. — Reg. of Writs, 147;
Couwel.

VICE-CHAMBERLAIN. See tit.
Chamberlain,

Vice-coMes. The ancient title
for a sheriff.— Cowel.

VICINAGE (from the Fr. voisinage,
neighbourhood). Common because
of vicinage or neighbourhood, sig-
nifies the right exercised by the in-
habitants of two townships which
lie contiguous to each other, of inter-
commoning one with another; the
beasts of the one straying mutually
into the other’s fields without any
molestation from either.—2 Bl 33;
see tit, Common,

VICINETUM. See tit. Vicinage.

Vicis BT VENELLIS MUNDAN-
DIS. A writ that lay against a mayor
or bailiffs of a town, &c. for the clean
keeping of their streets. — Reg. of
Writs, 267 ; Cowel.

VicoNTIEL. Of or belonging to
a sheriff. Thus vicontiel writs are
such as are triable in the county or
sheriff’s court : vicontiel jurisdiction,
that jurisdiction which belongs to the
officers of a county, as to sheriffs,
coroners, escheators and the like.—
Old Nat. Brev. 109 ; 3 Bl. 238.

VICOUNT or VISCOUNT (vice-
comes), Sheriff.—See tit. Vice-comes.

VICOUNTIEL JURISDICTION.—
See tit. Vicontiel,

VIDELICET or SCILICET. The
words to wit, or that is to say, so fre-
quently used in pleading, are tech-
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nically called the videlicet or scilicet ;
and when any fact alleged in plead-
ing is preceded by or accompanied
with these words, such fact is, in the
language of the law, said to be laid
under a videlicet. 'The use of the vi-
delicet or scilicet is to point out, par-
ticularize or render more specific that
which has been previously stated in
general language only; also to ex-
plain that which is doubtful or ob-
scure. It has been called by Lord
Hobart an ¢ handmaiden to another
clause.” As to the effect of laying

fact under a videlicet in pleading, see
Dakin’s case, 2 Wms. Saund. 290d,
and notes, ed. 1824; Stukeley v. Butler,
Hoh. 171, 172; 1 Chit. Pl. 317, ed.
1836; 3 M. & Sel. 173; 2 Ad. & E.
483; 7 Ad. & E. 1; Cro, Elis, 848 ;
2 Co. Lit. 180b, n. 1.

View (from the Fr. voir, to see).
In real actions a defendant may de-
mand a view, that is, a sight of the
thing, in order to ascertain its identity
and other circumstances. As if a
real action be brought against a te-
nant, and such tenant does not ex-
actly know what land it is that the
demandant asks, then he may pray
the view, which is that he may see the
land which the demandant claims.—
3 Bl 299; F. N. B. 178.

ViEw oF FRANKPLEDGE (visus
Sfranci plegii). The office which the
sheriff in his county court, or the
bailiff in his hundred, performed in
looking to the king’s peace, and see-
ing that every man was of some
pledge.— Bract. lib. 2, ¢. 5, num.7;
4 Bl 279; see tit. Frankpledge.

VIEwW OF AN INQUEST. Is a
view or inspection taken by a jury,
summoned upon an inquisition or
inquest, of the place or property to
which the inquisition or inquiry re-
fers. See tit. View.

ViLL. Seems to bear the same
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'
signification in law as a town or
tithing, and each of them is said to
have had originally a church and ce-
lebration of divine service, sacra-
ments and burials ; though this seems
to be rather an ecclesiastical than a
civil distinction, and hence it is that
the word vill has by some writers
been described as a parish or a manor.
It appears to have some different
significations; but its more ordinary
meaning was that of a town; and
the Statute of Exeter (14 Edw. 1) so
uses it, in making frequent mention
of vills, demivills and hamlets. Sir
Henry Spelman conjectures entire
vills to have consisted of ten freemen
or frankpledges (hence tithing), and
demivills of five. — Co. Litt. 115b;
stat. 14 Edw. 1; Spel. Gloss. 274 ; 1
Inst. 115; Bract. lib. 4, ¢.31; 1 Bl
114; 1 Steph. Bl 115.

VILLAINS or VILLEINS (villanus).
Were a sort of people under the
Saxon government in a condition of
downright servitude, who were used
and employed in the most servile
works, and are even said to have be-
longed to the lord of the soil, like
the cattle or stock upon it. They
seem to have been those who held
what was termed the folk-land, from
which they were removable at the
lord’s pleasure. These villeins, be-
longing principally to lords of manors,
were either villeins regardant, that is,
annexed to the manor or land; or
else they were in gross, or at large,
that is, annexed to the person of the
lord, and transferable by deed from
one owner to another. The tenure
by which villeins held their land,
and their condition in general, was
termed villenage.—2 Bl. 92; Cowel ;
Les Termes de la Ley.

VILLANIS REGIS SBUBTRACTIS
REDUCENDIS. A writ that lay for
the restoring the king’s bondmen,
who had been carried away by others
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out of his manors to which they be-
longed. — Reg. Orig. 87; Cowel.

VILLANOUS JUDGMENT (villanum
Judicium). Such a judgment as threw
the reproach of villany and shame on
those against whom it was given;
and by which they were discredited
and disabled as jurors or witnesses;
forfeited their goods and chattels and
lands for life; had their lands wasted,
their houses razed, their trees rooted
up and their bodies committed to
rison.—1 Hawk. P. C. 193 ; Lamb.
iren. , 4 Bl. 136.

ViLLe. See tit. Vill.

VILLEIN. See tit. Villains.

VILLENAGE. See tit. Villains.
ViNcurLo MATRIMONIL, Divorce
a. A divorce from the bond of ma-
trimony. See tit. Divorce.
VIOLENT PRESUMPTION. See
tit. Presumption.

VIRGE, Tenant by. See tit. Verge.

VIRIDARIO ELIGENDO. A writ
that lay for the choice or election of a
verderor in the furest.— Reg. Orig.
177 ; Cowel.

VIRTUTE cUJUS (by reason where-
of ). That part of the declaration in
an action which, after setting forth
the various grievances complained
of, proceeds to point out the injurious
results which have flowed therefrom,
is frequently technically spoken of
as the ‘““virtute cujus,” from the words
employed therein, which are “ by
reason whereof.”” Thus, in an action
for diverting water from the plain-
tiff’s mill, the declaration, after stat-
ing the plaintiff’s right to the water,
and particularizing the injurious act
complained of, proceeds to point out
the injury which the plaintiff has
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sustained in consequence, in the fol-
lowing manner: “ and the plaintiff,
by reason of the premises,” hath been
revented from working his said mill
in so beneficial a manner as he here-
tofore has, and otherwise could and
would have done, &c. &c.— See Doctr.
Pi, 351; 11 Rep. 106; Steph. Plead.
221, 5th edit.
VISCOUNT (vicecomes). See tit.
Viscount.

VISITATION (visitatio). The office
performed by the bishop of every
diocese once in every three years, or
by the archdeacon once in every
year, of visiting the churches and
their rectors. These visitations were
instituted for the purpose of correct-
ing any abuses or irregularities that
might arise therein; and the persons
who perform such visits are termed
the visitors.—3 Bl. 480; Cowel.

VisiTor. See tit. Visitation.

VISNE (vicenetum).
hood, &c.

Neighbour-
See tit. Venue.

Visus. See tit. View.

VIVARY (vivarium). Tsgenerally

used in law to signify a warren, park,
piscary, or the like.—2 Inst. 100.

Viva Voce. A viva voce exa-
mination means an oral examination.

VivuM Vaprum., See tit. Va-
dium Vivum.

VOIDANCE (vocativ). This word
is applied to a benefice void of an
incumbent. See tit. Avoidance.

VoIre DIRE. To examine a wit-
ness upon his oath of voire dire is to
examine him on oath to speak the
truth touching matters in which he
is thought or suspected to be an in-
terested witness. Formerly, it ap-
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pears to have been necessary, for the
party making objection to the witness
on this ground, to enter upon this
voire dire examination previously to
the examination of the witness in
chief; and it seems that he would
have been too late to take the objec-
tion after the witness was sworn in
chief. Now, however, it seems that
a witness may be examined on his
voir dire at any time during the trial.
—See 1 T. R, 719; 4 Burr. 2251;
2 Campb. 14; Holt, N. P. C. 314;
Phil. on Ev. 149, 8thed.; 11 M. &
W. 685; 8 Dowl. N. S. 352; Moo. &
M. 320.

Vorumus. The first word of a
clause in the king’s writs of protec-
tion and letters patent. —Cowel.

VoLUNTARY CONVEYANCES.
Conveyances are termed tvoluntary
when they are made without any
good or valuable consideration. See
tit. Valuable Consideration.

VoLUNTARY CURTESY. A vo-
luntary act of kindness. An act of
kindness performed by one man to-
wards another, of the free will and
inclination of the doer, without any
previous request, or promise of re-
ward made or offered by him who is
the object of the curtesy. From such
a voluntary act of kindness, the law
implies no promise on the part of him
who is benefited by such act, that he
will make any remuneration or re-
turn for the same; for if it were
otherwise, one man might impose a
legal obligation upon another against
his will. If however the curtesy or
act of kindness was performed at the
instance or request of the party be-
nefited, then the law implies a pro-
mise on the part of the latter to make
a remuneration or return for such act.
Hence, the meaning of the phrases
that a ¢ voluntary curtesy will not
support an assumpsit,” but that a
‘ curtesy moved by a previous re-
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uest will.” — See Lampleigh v.
raithwait, Hob. 105 ; Smith’s Leading
Cases, 67; 3 Bos. & P. 250, in notis ;
Durnford v. Messiter, 5 M. & Sel. 446.

VOLUNTARY JURISDICTION.
Those courts are said to have a vo-
luntary jurisdiction which are merely
concerned in doing or settling what
no one opposes, and which keep an
open office for that purpose (as grant-
ing dispensations, licenses, faculties,
and other remnants of the papal ex-
tortions), but do not concern them-
selves with administering redress to
any injury.—3 Bl. 66.

VOLUNTARY OATHS. Are such
as persons take in extra-judicial
matters and not regularly in a court
of justice, or before an officer invested
with authority to take the same.—4
BI. 137.

VOLUNTARY SETTLEMENT. A
settlement made without good or
valuable consideration is so termed.
See tit. Valuable Consideration ; also
tit. Voluntary Conveyances.

VOLUNTARY WASTE. See tit.
Waste.

Vores AND ProcEEDINGS. In
the houses of parliament the clerks
at the table make brief entries of all
that is actually done; and these mi-
nutes, which are printed from day to
day for the use of members, are
called the ¢ Votes and Proceedings
of Parliament.”” The votes and pro-
ceedings of the House of Commons
are published by the speaker’s autho-
rity, and sold to the public as well as
distributed among the membersthem-
selves; but those of the House of
Lords are not published nor sold, al-
though they can be obtained as a fa-
vour by persons desiring them. From
these “ votes and proceedings’ the
journals of the house are subsequently
prepared by making the entries at
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greater length ; but in neither is any
notice taken of the speeches of a de-
bate.

VoucHE, VoucHEB, VOUCHER.
See tit. Recovery.

Vox. This word is used by Fleta
and Bracton, to signify an infamous
person, or one who is not admitted to
be a witness.— Cowel.

VuLcARIs PURGATIO. See tit
Ordeal.

w.

WapseT. In the language of
Scotch law is the conveyance of land
in pledge for or in satisfaction of a
debt or obligation, with a reserved

ower to the debtor to recover his
ands on payment or performance.
The lender is called the wadsetter, and
the borrower the reverser. It issome-
what analogous to our mortgage.
See Bell’s Dict. 1030.

WaAeE (vadiare). The giving a
pledge or security for the perform-
ance of anything; as to wage deliver-
ance, to wage law, &c.—Les Termes de
la Ley.

WAGER OF BATTLE. A pledge
given by the defendant to try the
cause by battle; by which the party
accused fought his accuser, under
the apprehension and hope that hea-
ven would give the victory to him
who had the right.—3 Bl. 337.

WAGER OF LAW (vadiatio legis).
Trial by wager of law is a species of
trial by which the defendant puts in
sureties that at such a day he will
make his law, that is, take the bene-
fit which the law has allowed him.
For our ancestors considered that
there were many cases in which an
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innocent man, of good credit, might
be overborne by a multitude of false
witnesses, and therefore established
this species of trial, by the oath of
the defendant himself, for if he abso-
lutely swore himself not chargeable,
and appeared to be a person of re-
putation, he was acquitted.—3 Bl
341; Cowel.

WaeER PoLIcY. A policy of
insurance, in which the party whose
life or property is insured, has no
interest. lpt is so called because in
effect it amounts simply to a wager
between the insurers and the insured,
upon the contingency mentioned in
the policy. Wager puolicies, though
for some time permitted in our law,
are now forbidden to be made on
ships by 19 Geo. 3, c. 87, and upon
other matters by 14 Geo. 3, c. 48;
the latter act declaring “ that no
insurance shall be made by any per-
son or persons, &c. on the life or lives
of any other person or persons, or on any
other event or events whatsoever, wherein
the person or persons for whose use,
benefit, or on whose account such
policies shall be made, shall have no
interest, or by way g’gaming or wager-
ing.”’— Godsull v. Boldero, 9 Eust, 72;
2 Smith, L. C. 156, 157, 165; 1 M.
& W.32; Cowp.737; 9 Bing. 320.

WAGERING PoLiciEs. The
practice of insuring large sums, with-
out having any property on board,
which were called insurances, interest
or no interest, and also of insuring
the same goods several times over,
were denominated wagering policies.
—32 Bl 460 ; see tit. Wager Policy.

W AIPS (bona waviata). Such goods
as a thief has feloniously stolen, and
from apprehensions of being taken,
or for his own ease, throws them
away, or leaves them behind ; thatis,
he waives them. This species of pro-
perty usually belongs to the king, or
to the lord of the manor, by prescrip-
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tion or grant.— Britton, cap. 17; 1
Bl. 296; Les Termes de la Ley.

WAIVE (waviare). To forsake,
But this word is said to belong more
properly to a woman, who is said to
be waived as a man is said to be out-
lawed.— Staundf. Pl. Cor. 26; Reg.
Orig. 132. See also the two follow-
ing titles.

Warver. The waiving, passing
over, or omitting to take advantage
of anything. It is frequently used in
reference to irregularities in legal
proceedings; thus, a waiver of irre-
gularity signifies an intention not to
take any advantage of such irregu-
larity.—1 Keb. 225; 1 Arch. Pract.
149.

Warving A TorT. Is the act of
passing over or omitting to take ad-
vantage of or to obtain redress for a
tort or injury. This is frequently
done in cases where the tort or injury
is accompanied with an illegal pos-
session or detention of another’s
goods. Thus, where the sheriff, un-
der a writ of execution, has seized
the goods of a bankrupt after the is-
suing of the fiat, the assignees of such
bankrupt can bring trover against the
sheriff for the wrongful conversion
of goods; but they are not bound to
sue him in trover; for they may
waive the tort and bring an action for
money had and received for the pro-
ceeds of the goods.”—1 Smith, L. C.
240; 3 Wils. 304; 8 Bing. 43; 2
Bing. N.C. 343; 1 B. & C. 97, per
Abbott, C. J.

WAPENTAKE (from the Sax.
weapen, armour, and tac, moved or
taken). The same as the word hun-
dred, viz. a certain district or division
of territory.—Cowel; 1 Bl 116.

WARD (custodia). In its most or-
dinary legal signification signifies an
infant under the guidance and pro-
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tection of a guardian. So during the
Erevalence of the feudal tenures, the

eir of the king’s tenant, who held
in capite, was termed his ward during
his nonage or minority. — See tit.
Wardship.

WARDEN OF THE FLEET PRIsON.
Was an officer who took charge of
the prison, and in whose custody and
under whose care the prisoners were.
By 5 & 6 Vict. c. 22, the Fleet prison
was consolidated with the Queen’s
Bench, and the office of the warden
abolished.

WARDMOTE (wardmotus). A court
belonging to every wurd in London,
commonly denominated the ward-
mote-court.—4 Inst. 249.

WARDsSHIP. A right which the
feudal lord claimed, when any one
of his tenants in capite died, leaving
an heir under the age of twenty-one,
being a male, or fourteen, being a
female, of having the custody of the
body and lands of such heir, without
accounting for the profits until such
heir had attained the age of twenty-
one in males, and sixteen in females ;
and the lord was then called guardian
in chivalry. —2 Bl. 67; Litt. 108.

WARDS AND L1vERIES, Court of.
A court instituted by stat. 32 Hen. 8,
c. 46, to superintend injuries respect-
ing reliefs, wardships, primer seisin,
and other advantages which accrued
to the king on the death of any of his
tenants during the continuance of the
military tenures.—3 Bl. 257 ; Cowel.

WARRANDICE. In the Scotch
law signifies the obligation by which
a party conveying a subject or a right
is bound to uphold that subject or
right against every claim, challenge,
or burden arising from circumstances
prior to the conveyance. It is either
personal or real. Personal is that by
which the grantor and his heirs are
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personally bound. Real, is that by
which certain lands, called warrandice
lands, are made over eventually in
security of the lands conveyed. War-
randice is also either simple or absolute,
Simple, when the grantor shall do
nothing inconsistent with the grant;
absolute, contra omnes mortales, by
which the grantor is liable for every
defcct in the subject or right which
he has granted.— Bell’s Sc. Law Dict.

WARRANT. An authority or pre-
cept under the hand and seal of some
justice, setting forth the time and
place of making, and the cause for
which it is made, and directed to
some constable or other peace officer,
requiring him to apprehend some
offender; or to search for some pro-
perty in case of stolen goods, &c. and
the like.— Hawk. P. C.; 4 Bl. 290,
291. See also the following titles.

WARRANT IN CHANCERY. Is
an order directed to the parties in a
chancery suit requiring them to per-
form various acts incident to or in
relation to the suit, as a warrant to
consider the decree, a warrant to pro-
ceed, a warrant to settle the report,
&c. Warrants are usually issued by
one of the masters of the Court of
Chancery.—2 Smith’s Ch. Prac. 115.

WARRANT OF ATTORNEY. A
written power or authority directed
to an attorney or attornies, empower-
ing them to appear for the party
executing it, and to receive a decla-
ration for him in an action, at the
suit of a person therein mentioned,
and thereupon to confess the same,
or to suffer judgment to pass by de-
fault. This instrument is commonly
given by a defendant to a plaintiff
when he acknowledges the right of
the plaintiffi’s action, but is unable
from pecuniary embarrassments to
satisfy the demand.—2 Arch. Pract.
717.
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WARRANT TO 8UE AND DEFEND.
Formerly the parties in an action
were obliged to appear in court in
person, unless permitted by a special
warrant from the crown, called a de-
dimus potestatem de attornato faciendo,
to appoint an attorney to sue or defend
for them; or unless, after appearance,
they had appointed a deputy called
a Responsalis, to act for them, and
which in some instances the court
allowed them to do.—1 Arch. Pract.
61.

WARRANTIA CHARTE. A writ
that lay for a man who was enfeoffed
of lands with warranty, and he was
afterwards sued for the same in an
assize or other action in which he
could not vouch against the warrant-
or, to compel him to assist him with
a good plea or defence, or else to
render damages and the value of the
land if recovered against the tenant.
F. N. B. 185; Les Termes de la Ley.

WARRANTIA CUSTODIE. A ju-
dicial writ that lay for him who was
challenged to be a ward to another,
in respect of land said to be holden
by knight service, which, when it
was bought by the ancestors of the
ward, was warranted to be free from
such thraldom; and therefore this
writ lay against the waerrantor and
his heirs.— Reg. Ind. 36; Cowel.

WARRANTIA DIEL A writ di-
rected to the justices requiring them
not to record a man as a defaulter,
who, after having had a day assigned
him to appear in court to an action,
was in the meantime, by command,
employed in the king’s service, so as
to be prevented appearing on such
day in court.— Glan. lib. 1, c. 8;
Cowel.

WARRANTY (warrantia). A co-
venant by which the grantor of lands
or tenements for himself and his
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heirs warrants and secures them to
the grantee. So that when either an
ancestor, being the rightful tenant of
the freehold, conveyed the land to a
stranger and his heirs, or released
the right in fee.simple to one who
was already in possession, and super-
added a warranty to his deed, it was
held that such warranty not only
bound the warrantor himself to pro-
tect and assure the title of the war-
rantee, but it also bound his heir.
Warranty, as applied to land, was
either lineal or collateral to the title
of the land. Lineal warranty was
where the heir derived, or might by
possibility have derived, his title to
the land warranted either from or
through the ancestor who made the
warranty: as where the father or an
elder son, in the life of the father,
released to the disseisor of either
themselves or the grandfather with
warranty, this was lineal to the
younger son. Collateral warranty was
where the heir's title to the land nei-
ther was nor could have been derived
from the warranting ancestor; as
where a younger brother released to
his father’s disseisor with warranty,
this was collateral to the elder bro-
ther. The word warranty, as applied
to goods and chattels, is termed a
personal warranty. Thus an implied
warranty is annexed to the sale of all
goods and chattels, so that a pur-
chaser may have a satisfaction from
the seller, if he sells them as his own,
and his title proves deficient, without
any express warranty for that purpose.
—4 Cruise, 27; 2 Bl 300, 451.

WARREN (warrena). A place
privileged by prescription or grant
of the king for the preservation of
game. The franchise of free-warren,
whichwas introduced to protect game,
gave the grantee a sole and exclusive
power of killing such game so far as
his warren extended, on condition of
his preventing other persons from
killing it. This franchise has now

v
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fallen into disregard.—Les Termes de
la Ley; 2 Bl 88.

WASTE (vastum). The destroying,
by a tenant for life or years, any of
those things which are not included
in the tempo profits of the land,
and which would tend to the injury
or loss of the person entitled to the
inheritance. aste is distinguished
into vl y and permissive waste ;
the former being an act of commis-
sion, the latter of omission. Volun-
tary waste chiefly consists in felling
timber-trees, pulling down houses,
opening mines or pits, changing the
course of husbandry, destroying heir
looms, &c. Permissive waste chiefly
consists in permitting or suffering the
buildings on an estate to decay, and
such like acts of omission. The
word waste is also used to signify that
portion of a lord’s manor which being
uncultivated, served for public roads,
and for common of pasture to the
lord and his tenants.—1 Cruise, 118,
122; 2 BI. 282.

‘WASTE, WRIT OF. A writorac-
tion which lies for him who has the
immediate estate of inheritance in re-
version or remainder against the te-

nant in possession, for committing ||

waste on the lands which he holds,
to the injury of such remainder-man
or reversioner. This action is, how-
ever, seldom brought, having given
way to a much more expeditious and
easy remedy, by an action on the case
in the nature of waste.—3 Chitty’s Bl.
227, n. 5.

WaAsToRS. A kind of thieves so
called.—4 H. 4, c. 27; Couwel.

WaATER-BAILIFFS. Officers in
port towns, whose duty it is to search
ships, &c. Also an officer belonging
to the city of London, who has the
supervising and search of fish brought
thither, and the ¢ollecting of the toll
arising from the Thames, and arrest-
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ing men for debt, or other personal
or criminal matters, on the river
Thames.— Cowel.

WATER ORDEAL. See tit. Or-

WAVESON. See tit. Flotsam.

Wavs. A species of incorporeal
hereditaments, and consist in the
right of going over another man’s
ground. A way may be defined to
be a private road or passage through
another man's ground; but when
considered as a species of heredita-
ment, it signifies rather the interest
or right which a man possesses in
such way, arising out of his title to
use it.—2 Bl 35; Cowel, tit. Chemin.

Ways AND MEANS, Committee of.
After the House of Commons has
voted a supply to his majesty, and
settled the quantum of that sup-
ply, they usually resolve themselves
into what is termed a committee of
ways and means, which is a committee
formed for the purpose of devising
by what ways and means the supply
voted is to be raised.—1 Bl 307.

WEDBEDRIP (from the Saxon
wed, a covenant, biddan, to pray or
desire, and rippan, to reap or mow).
A customary service which inferior
tenants performed for their lord, by
cutting corn or doing other harvest
duties. — Cowel.

WEeLSH MORTGAGE. Those mort-
gages are so called by which the pro-
viso for redemption does not oblige
the mortgagor to pay the money on
a particular day, but allows him to
do it at any indefinite time, thus
giving him a perpetual right of re-
demption.—2 Cruise, 83.

WEeRA or WERE. A pecuniary
mulct, fine, or amerciament.— Cowel,
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WEREGILDUS (wergildus). The
Erice or value of a man who was

illed; part of which was paid to
the king for the loss of his subject,
part to the lord whose vassal he was,
and part to the next of kin of the
deceased.—Cowel ; 4 BL. 188.

WaITE RENTS (reditus albi).
Rents reserved in silver or white
money were anciently called white
rents or blanch-farms, in contradis-
tinction to rents reserved in work,
grain, or baser money, which were
called reditus nigri or blackmail.—2
Bl. 42; 2 Inst, 19.

WaoLE Broon. A kinsman of
the whole-blood is he who is derived
not only from the same ancestor,
but from the same couple of ances-
tors. For as every man’s own blood
is compounded of the bloods of his
resl;ective ancestors, he only is pro-
perly of the whole or entire blood
with another who has (so far as the
distance of degrees will permit) all
the same ingredients in the compo-
sition of his blood that the other
had.—2 BL 227.

Winpow oF THE Kine (vidua
regis). 'The widow of the king’s
tenant in capite, who after her hus-
band’s death was obliged to recover
her dower by the writ de dote assig-
nanda, and could not marry again
without the king’s consent.—F. N. B,
263.

Wipow’'s CHAMBER. The
widow’s apparel and the furniture of
her bed chamber, which by the cus-
tom of London she is entitled to on
the death of her husband, is deno-
minated widow’s chamber.—2 Bl. 518.

Wipow’'s QUARENTINE. See
tit. Quarentine or Quarentaine.
WiLL and TESTAMENT. A will

or testament is & written instrument
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by which a person expresses what he
wills or wishes to be performed after
his death. Wills are technically
divided into wills or devises and wills
or testaments. A will or devise is
applied to the disposal of real estate,
to take effect after the death of the
owner. A will or testament is ap-
plied to the disposal of a personal
estate, to take effect after the death
of the owner. A codicil is an instru-
ment by which a person having made
his will adds something to it, or
modifies his former disposition, and
is considered as part of the will it~
self which it so alters or modifies.—
2 Bl 11, 12; 9 Byth. Convey. Par. &
Stew. 17.

WiLL, ESTATE AT. An estate at
will is the interest which a person
has in lands or tenements during the
will or permission of another; and
such person is called, in reference to
the estate which he so holds, a tenant
at will. What was formerly consi-
dered as a tenancy at will has how-
ever in modern times been construed
to be a tenancy from year to year,
and from a general occupation such
a tenancy will be inferred unless a
contrary intention appear.—1 Cruise,
257 ; 2 Chitty’s Bl. 145, 147, n. 11.

Wit, To. See tit. Videlicet.

WiTe. A Saxon word signifying
punishment, penalty, mulct, fine, &c.
~— Cowel.

WITENA-GEMOT or WITTENA-
GEMOT (conventus sapientum). A
great council or convention of wise
men among the Saxons, correspond-
ing with our parliament.—Cowel ; 1
B, 147, 148.

Wite CosTs. When an applica-
tion to the court or to a judge is dis-
missed ¢ with costs,” it means that
the party, whose application was so
dismissed, is to bear his own, and

U2
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also such costs as the opposite party
has been put to in reference to such
application. So where, in the Court
o{‘, Chancery, the Lord Chancellor
orders the dismissal of the defendants
in the suit ‘ with costs,” it signifies
that the defendants who are so dis-
missed from the subject matters of
the suit, are to have their costs paid
them by the opposite or unsuccessful
parties.

WITHERNAM (from the Sax.
wyther, altero, and nam, captio). A
forbidden taking or driving a distress
to some hold, or out of the county,
so that the sheriff upon a replevin
cannot re-deliver them to the party
distrained. In which case the writ
of withernam or de vetito namio is di-
rected to the sheriff for the taking as
many of the beasts or goods of him
who did thus unlawfully distrain,
into his custody until he makes de-
liverance of the things he so dis-
trained. The word is said by Brac-
ton to signify an unlawful distress
made by him who has no right to
distrain. Smith in his Republ. 4n-
glor. says that it signifies the same
as reprisal ; and hence it would ap-

ear that the word signifies a taking

y way of reprisal other cattle or
. goods from the distrainor in lieu or
place of those which he has unlaw-
fully taken and withheld from the

arty who seeks to replevy them.—
gmilh de Republ. Angl. c. 10; Britton,
¢c. 27; Les Termes de la Ley.

WitHoUT DAY, Going. When
judgment is given for the defendant
in an action, he is said ““ to go thereof
without day;’’ that is, he is finally
dismissed the court without any fur-
ther day being appointed for his re-
appearance.

WITHOUT PREJUDICE. Isame-
morandum or condition frequently at-
tached to the communications which
pass between attorneys or solicitors
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in the conduct of a cause or other
legal proceedings. The phrase is
employed to intimate that any state-
ment made by the solicitor is in no
respect to prejudice or to be used
against such solicitor’s client.

WITHOUT THIS, THAT &C. See
tit. Absque hoc ; also tit. Special Tra-
verse.

WITTENAGEMOTE. See tit.
Witena-gemot.

Woop-GELD (wood-geldum). Mo-
ney paid to the foresters for the cut-
ting of wood within the forest. The
immunity or freedom from this pay-
ment by the king’'s grant is also
sometimes so called.— Crompton, 157 ;
Les Termes de la Ley.

WoopmoTE. The ancient name
of a forest court which since the sta-
tute of Charta de Foresta has been
called the court of attachment, and
held every forty days; but was for-
merly held at the will of the chief
officers of the forest at no specified
periods.—Manwood ; Cowel.

Woop-PLEA-COURT. A court
held twice in the year in the forest
of Clun in the county of Salop, for
determining all matters of wood and
agistment there.— Cowel.

WooDpWARD (woodwardus). An
ancient officer of the forest whose
duty it was to prevent offences being
committed against vert and venison,

or to present the same when com-
mitted to the forest court.— Cromp.
Jur, 201.

WoRDS OF LIMITATION. See
tit. Limit.

WORTHIEST OF BLoOD. In the

law of descents sons are considered
more worthy than daughters, that is,
they take precedence of them, and
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are called worthiest of blood.—2 Bi.
313

WRECK (wreccum maris). The
goods and cargo which are thrown
upon the land from any ship which
has been wrecked or lost at sea. In
order to constitute a legal wreck the
goods must come to land. These
goods or wrecks are a portion of the
king’s revenue, although they are
frequently granted out to lords of
manors as a royal franchise.—2 Inst,
126; 1 BL 290.

WRECKFREE or WRECKFRY. An
exemption from the forfeiture of ship-
wrecked goods and vessels to the
king. This immunity was granted
by charter of King Edward I. to the
barons of the Cinque Ports.— Cowel.

WRIT (breve, or Sax. writan, i. e.
scribere). A writ is a sort of manda-
tory letter from the king, directed to
some person or persons, commanding
them to do some particular act.
Writs are distinguished into origina/
and judiciul writs. They are termed
original when they issue out of the
High Court of Chancery and are
tested (i. e. witnessed) in the name
of the king himself. Writs are termed
Judicial when they issue out of a
court of common law and are tested
in the name of the chief justice of
the court out of which they issue.
Until within the last few years per-
sonal actions in the courts of common
law were commenced by an original
writ, and all other writs or process
issued during the pending of the suit
(that is, between the issuing of the
original and the termination of the
suit), were denominated mesne pro-
cess, -that is, intermediate process, in
contradistinction to the original pro-
cess, and what was denominated
the final process, that is, writs of
execution. Notwithstanding, per-
sonal actions are now no longer com-
menced by original, but by a writ
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called a writ of summons, yet the word
mesne is frequently applied to such
writ of summons, as though it were
still a subsequent or intermediate writ,
instead of being, as it in fact is, the
first and in effect the original process
in the action.— Boote’s Suit at Law,
54 ; Stephen on Pleading, 21.

WRIT OF ASSISTANCE. A writ
issuing out of the exchequer, to au-
thorize any person to take a constable
or other public officer to seize goods
or merchandize prohibited and un-
customed.

WRIT oF CAPrIAs. See tit. Ca-
pias.

WRiIT oF ENTRY. Seetit. Entry,
Writ of.

WRIT oF ERROR. See tit. Error.

WRIT OF INQUIRY. A judicial
writ, directed to the sheriff, com-
manding him to inquire the amount
of damages which a party who has
recovered judgment in another court
ought to have assessed. The nature
and use of this writ may be further
elucidated by the following observa-
tions. When a judgment has been
recovered in an action, but such
judgment is not final, but establishes
the right of the plaintiff only, leaving
the amount of damages sustained by
him to be yet ascertained, then such
amount must be assessed by a jury.
The judgment pronounced by the
court in such a case is, that the
plaintiff ought to recover his da-
mages ; but because the court knows
not what damages he has sustained,
the sheriffis commanded that, by the
oath of twelve honest and lawful men
of his county, he diligently inquire
the same, and return the inquisition
into court; and the process or writ
directed to the sheriff for this purpose
is thence called a writ of inquiry.—2
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Arch. Pract. 789; Smith's Actﬁ at
Law, 89, 90.

WRIT oF REBELLION. See tit,
Commission of Rebellion.

WRIT OF RIGHT (breve de recto).
A writ of right is a writ that lay to re-
cover lands in fee simple and unjustly
withheld from the true proprietor;
and was the great and final remedy
for him who was injured by ouster or
privation of his freehold. It is fre-
quently termed a mere writ of right,
to distinguish it from other writs of
a somewhat similar character. It
was considered the highest writ in
the law, and lay only for an estate in
fee-simple, and not for him who had
a less estate. When this writ was
brought in the court baron of the
lord of whom the lands were holden,
it was called open or patent; but, if
he held no court, or had waived his
right, it might be brought in the
courts by writ of precipe originally,
and then it was called a writ of right
close, being directed to the sheriff,
and not to the lord. There was also
a little writ of right close, secundum
consueludinem manerii, which lay for
the Kking's tenants in ancient de-
mesne, and others of a similar na-
ture, to try the right of their lands
and tenements in the court of the
lord exclusively.—3 Bl 193, 194.

WriT oF RIGHT CLOSE. See

tit. Writ of Right.

WRIT OF RIGHT OF ADVOWSON.
A writ to try the right to an advow-
son when the rightful owner had
been ousted or dispossessed of the
same. This was a peculiar writ of
right, framed for the special purpose,
and if a man recovered therein, he
regained the possession of his advow-
son, and was entitled to present at
the next avoidance.—F. N. B. 80; 3
Bl. 243.

( 488 )

WYD

W=eiIT oF RIGHT oF DOWER. A
writ that lay for a widow, who was
deforced of her dower, to recover the
same.— F. N. B. 147; 3 Bl 183.

WRIT OF RIGHT PATENT. See
tit. Writ of Right.
WRIT OF SUMMONSB, See tit.

Summons, Writ of.

WRIT oF TRIAL. By the stat.
3 & 4 Wm. 4, c. 42, s. 17, when an
action is depending in any of the
superior courts of law for any debt
or demand, in which the sum sought
to be recovered and indorsed on the
writ of summons does not exceed
twenty pounds, the court or a judge,
upon being satisfied that the trial
will not involve any difficult question
of fact or law, may direct that the
issue or the issues joined shall be tried
before the sheriff of the county where
the action is brought, or before any
judge of a court of record for the re-
covery of debt in such county. When
a cause is tried before the sheriff or
local judge under the above sta-
tute no nisi prius record is neces-
sary, but a writ, termed a writ of
trial, issues, directed to the sheriff or
judge, commanding him to try the
issue or issues by a jury to be sum-
moned by him, and to return such
writ, with the finding of the jury
thereon indorsed, at a day certain, in
term or vacation, to be named in
such writ; and thereupon such she-
riff or judge shall summon a jury,
and shall proceed to try such issue or
issues accordingly.—Arch. Pr.; Bag.
Pr.; 84 4 Wm. 4, c. 42, 5. 17.

WRITS CLOSE. See tit. Close

Rolls.
WRroNG (injuria). See tit, Tort.

WYDRAUGHT. A word frequently
used in leases, signifying a gutter,
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waterspout, or aqueduct.— Cunning-
ham.

WyTE. See tit. Wite.

Y.

YEAR. The space of a year is a
determinate and well-known period,
consisting commonly of 365 days (or
one solar revolution); for though in
bissextile or leap-years it consists
properly of 366 days, yet, by the stat.
21 Hen. 3, the increasing day in the
leap-year, together with the pre-
ceding day, shall be accounted for
one day only. With the word ¢ year,”’
a twelvemonth is synonymous, and
therefore a lease for a twelvemonth
is good for the whole year; but if
the lease were for twelve months, it
would only hold for forty-eight weeks.
Usually, the law takes no notice of
the fractional parts of the recognized
and ordinary periods or divisions of
time. Thus, half-a-year consists of
182 days, and a quarter of a year of
91, the remaining hours being in
either case rejected.—6 Rep. 62a;
Co. Litt. 135b; Cro. Jac. 167; Yelv.
100; Dy. 345 a; 1 Stephen, BL 264;
Impey, Mod. Pl, 139.

YEAR AND DAY (annus et dies).
A time that in many cases determines
a right, and in some cases works a

usucaption, in others a prescription.’

Thus, in the case of an estray, if the
owner, after proclamations having
been made, does not challenge it
within that time, it is forfeited; so it
is with respect to wrecks and various
other cases. So in cases of appeals,
a year and a day is given to prose-
cute them, &c. A person wounded
must die within a year and a day in
order to constitute the offender who
inflicted such wound guilty of mur-
der.—1 Bl 292, 297 ; Cowel; 4 BI.
197.
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YEAR, DAY, AND WASTE (annus,
dies et vastum). A privilege which
the king formerly had of taking into
his hangs all the imds and tenements
in fee-simple belonging to persons
attainted of petit treason or felony,
for the perios of a year and a day,
and committing therein what waste
he pleased during that time: as by
pulling down their houses, extir-
pating their gardens, ploughing their
meadows, cutting down their woods,
and the like.—2 %nst. 87; Cowel.

YEAR-BOOKS. Arebooks contain-
ing the reports of cases adjudged or
determined in the courts of law from
the beginning of the reign of Edw.
2 'to the end of Edw. 3, and from
the beginning of Henry 4 to the end
of Henry 8. They are called year-
books because they were published
annually from the notes of certain
persons who received a stipend from
the crown for this employment.—2
Reeves, Hist. E. L. 357.

YEARs, ESTATE FOR. An estate
for years is defined by Blackstone to
be ‘““a contract for the possession of
lands or tenements for some deter-
minate period.”” This definition, how-
ever, it is presumed, is not strictly
accurate. An estate for years may
rather be defined to be the interest
which a person has in lands or tene-
ments for some determinate period.
Thus supposing A. to grant B. a
lease of certain lands for twenty-
one years; here the interest which B.
acquires in such lands, by virtue of
the lease granted him by A. is the
estate; and such interest or estate,
having a determinate duration, viz.
twenty-one years, constitutes it an
estate for years; so that the contract
is not properly speaking the estate;
but is only the instrument by virtue
of which the estate is created. The
person who holds, or is in possession
of an estate for years, is called in
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reference to his estate a tenant
Sfor years.—2 Bl 140. See tit. Es-
tate.

YEVEN, or Y EOVEN (given). These
are words frequently used at the end
of old indentures: as *“yeoven (i.e.
given) the day and year first above
written.”” It is derived from the
Saxon ceorian, i. e to give. —
Cowel.
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YIRLDING and PAYING. See tit.
Reddendum.

YoREK, Custom of. A custom which
prevails there in reference to the
effects of an intestate, which, after
payment of his debts, are in general
divided according to the ancient
universal doctrine of the pars rationi-
Iglis.—2 Bl. 518. See tit. Reasonables

art.



APPENDIX.

OUTLINE OF AN ACTION AT LAW.

—_—

AN action is defined to be the means provided by law for obtaining
redress for a civil injury: it consists in various formal proceedings
which have been introduced from time to time, and the nature and
meaning of which it is the object of the present outline to explain.
There are various kinds of actions, which are distinguished, according
to their nature, by the terms real, personal, and mized. Real actions
are such as are brought for the recovery of real property only; that
is, for lands, tenements, or hereditaments. Personal actions are such
as are brought for the recovery of personal property ; that is, for the
recovery of goods and chattels, or for some pecuniary satisfaction, or
other redress for an injury done to a party. Mired actions are such
as partake in some degree of the nature of both the former species of
actions, and yet cannot be said to belong exclusively to either of them.
Such actions are usually brought for the recovery of lands, tenements,
or hereditaments, and also for a pecuniary compensation in the nature
of damages for the injury sustained by being withheld from them ; so
that with reference to the recovery of the lands, they partake of the
nature of real actions, while with reference to the recovery of the
pecuniary compensation or personal recompense, they partake of the
nature of personal actions, and hence are properly called mi.ed.

As it is our intention to sketch the outline of only one of these
species of actions, we shall select for that purpose a personal action,
because this species of action being of more frequent occurrence than
the other two, is likely to be of more practical use. There are various

ub
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kinds of personal actions, distinguished according to their peculiar
characteristics by corresponding terms. The most common are those
of covenant, assumpsit, debt, detinue, replevin, trespass and trespass on the
case. 'The action of covenant is brought to recover damages for the
breach of a covenant, i. e. a contract entered into by deed. The action
of assumpsit for the recovery of damages for the non-performance of a
promise not made by deed, and this is termed a simple contract. The
action of debt for the recovery of some debt. The action of detinue for
the recovery of any goods or chattels, or deeds or writings, which are
detained from the party so seeking the recovery of them. The action
of replevin is brought for the recovery of damages for the illegal
taking and detaining any goods or chattels, The action of respass
for the recovery of damages for some trespass committed ; that is, for
some wrong or injury done to a party accompanied with violence;
which violence may be either actual or implied ; thus, an assault upon
a man is an actual violence, but an illegal entry upon a party’s land,
even though done peaceably, is considered as an implied violence in
law ; an action of trespass on the case is brought for the recovery of
damages for some wrong or injury done to a party to which the other
actions do not exactly apply, and it is therefore called an action of
trespass on the case, that is, an action of trespass brought on the
peculiar circumstances of the case; and as these circumstances are
very various, this kind of action is of a very comprehensive nature,
including in it many other species, which it would be foreign to the
present subject to enumerate. We will now endeavour to trace the
proceedings in an ordinary action of assumpsit from its commencement
to its termination, first of all premising that the person who brings or
prosecutes an action is termed the pluintiff, and the person against
whom it is brought, the defendant. We will suppose then, that
one John White, a printer, of Fleet Street, wishes to recover fifty
pounds from one William Stephens, a bookseller, of Farringdon
Street, and that he has applied to his attorney, whom we will name
(for the sake of illustration) James Blackstone, to commence an action
against him for that purpose. Mr. Blackstone, after having written
to Mr. Stephens, requesting payment of the fifty pounds to no effect,
immediately commences the action. This he does by issuing a writ of
summons, which is a judicial writ proceeding out of the court in which
the plaintiff intends prosecuting his action, directed to the defendant,
commanding him to appear in court, &c. The following is & form of
the writ of summons which the plaintiff’s attorney, Mr. James
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Blackstone, would issue against the defendant, William Stephens.
In the following form and in all the subsequent proceedings which
we are about to illustrate, we have supposed the plaintiff to have
brought his action in the Court of Queen’s Bench. The form is as
follows : — ‘

Victoria, by the grace of God of the united kingdom of Great Britain
and Ireland Queen, defender of the faith, to William Stephens, of Farring-
don Street, in the city of London, bookseller,® greeting: We command you
that within eight days after the service of this writ on you, inclusive of the
day of such service, you do cause an appearance to be entered for you in our
Court of Queen’s %ench, in an action on promises at the suit of John
White : And take notice that in default of your so doing, the said John
White may cause an appearance to be entered for you and proceed therein
to judgment and execution. Witness, Thomas Lord Denman, at West-
minster, the — day of ——, in the year of our Lord —. N. B. This
writ is to be served within four calendar months from the date thereof, in-
cluding the day of such date and not afterwards.

The following indorsements must be made on the writ.
This writ was issued by James Blackstone, of No. 20, Cheapside, in the

City of London, attorney for the said John White.

The plaintiff claims fifty pounds for debt, and one pound fourteen shil-
lings for costs. And if the amount thereof be paid to the plaintiff or his
attorney within four days from the service hereof further proceedings will be
stayed.

The mode of issuing a writ of summons is simply by taking it to
the proper officers and getting it signed and sealed, which are done as
a matter of course by the officers appointed for that purpose on pay-
ment of the fees. This signing and sealing give efficacy to the writ,
by stamping it with the authority of the court, and thus communi-
cating to it the virtue of a judicial mandate. When this writ is
issued, a copy of it is made, and such copy is delivered to (or served
on, a8 it is called) the defendant. When the writ has been so served
or delivered to the defendant, the party who made such service or
delivery is required to signify the same by making an indorsement on
the writ in the following form :—

This writ was served by me William Davis on William Stephens, on
—— [the day of service] day of —, 1846.

# Although it is usual to insert the trade or profession of the defendant in
the writ, it is not necessary.
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The next step in the proceedings is the defendant’s appearance in
court in pursuance of the terms of the writ, which, on reference to the
form above given, will be seen to contain a command to the defendant
to enter an appearance within eight days. We will now endeavour
to explain the meaning of the phrase entering an appearance. It must
be obvious that when a party seeks redress for an injury committed by
another, and requires the interference of a court of judicature thereon,
that such court cannot adjudicate upon the injury alleged to have
been sustained, or upon the subject-matter of dispute between the
contending parties, without hearing what such parties have respec-
tively to say for themselves. Hence then it becomes necessary that
the parties should appear in court, in order that the plaintiff may be
enabled to make his allegations, and that the defendant may have an
opportunity of answering them. This would evidently be the natural
course of procedure even in a primitive state of society ; but then the
question must occur to every one, how is the offending party (that is,
the defendant) tb be compelled to make his appearance in court?
The party who seeks redress (i. e. the plaintiff) would, we may
readily imagine, appear in court without any compulsory process;
but the defendant, who in many cases fears the result of the legal
conflict, would gladly absent himself from the tribunal before which
the plaintiff wishes to arraign him. Hence then a compulsory process
becomes necessary in the shape of a mandate, issuing under the autho-
rity of the court, by which the defendant is commanded to make his
appearance in court at a certain day uunder peril of the court’s displea-
gure in the event of disobedience. The writ of summons is a
mandate of this nature, and issued expressly for the above purpose,
viz. to compel the defendant to make his appearance in court. Before
legal proceedings had arrived at their present degree of refinement,
the point in dispute, instead of being subjected to the preparatory
ordeal of the present machinery of an action at law, was at once
brought before the judicial tribunal and disposed of. For this purpose
the plaintiff and defendant usually appeared in court personally, and
made their respective allegations and answers until the subject-matter
of dispute had arrived at something like a definite point. Now how-
ever the case is very different, the plaintiff and defendant no longer
appear personally in court to make their allegations and answers, but
they usually appoint an official person to represent them (i. e. an
attorney), through whom they appear in court (not literally but in an
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artificial manner as will be explained), and through whom they make
their respective allegations and answers, not orally as of old, but
according to prescribed forms in writing. Having premised thus
much we will proceed to show how the defendant appears in court
now, and the meaning of the phrase entering an appearance. A de-
fendant is now considered as appearing in court when he recognises
the authority of the court by obeying the command contained in the
writ of summons ; which he does by leaving a memorandum termed
an appearance with one of the officers of the court appointed to receive
the same, who enters it in a book kept for that purpose, and the entry -
of this memorandum is thence termed the entering of an appearance.
It may be as well to observe that throughout this outline, when it is
said that the plaintiff and the defendant do such and such a thing, it
must be understood that they do it through their attornies. So that
when a defendant in an action is said to have entered an appearance, it
signifies that his attorney has deposited a memorandum so termed with
the proper officer of the court, who has made an entry of it in a book
kept for that purpose. The following is the form of an appearance,
which we will now suppose the defendant to enter.

In the Queen’s Bench.

John Whi“’.’nftlainﬁﬁ; ?_\ John Irving, Attorney for the Defendant,

agai . :
William Stephens, Defendant. ’appears for him.
Entered the —— day of

, 1846.

It was before observed, when alluding to the early state of liti-
gation, that it might readily be conceived that the plaintiff, who was
himself the promoter of the action, would cheerfully appear in court
without requiring any compulsory process to enforce him ; hence, in
the present machinery of an action at law, the plaintiff is not required
to enter an appearance. When then the plaintiff has issued and
served his writ, and the defendant has appeared to it, both parties are
considered in law as being in court, and may therefore be deemed
ready to commence the legal conflict. At this stage of the action,
the pleadings commence, which are not, as might reasonably enough
be supposed, delivered vivd voce in open court, as was originally the
case, but, like the appearance, are of an artificial character, consisting
of prescribed forms drawn up on paper and delivered between the
litigating parties. It is hardly within the scope of this outline to
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trace the gradual decay of the ancient formularies and the equally
gradual development of those which characterize our present forensic
proceedings : suffice it to say, that those writers who treat of our legal
antiquities, fix the date at which oral pleading was abandoned, about
the middle of the reign of Edward the Third, and hence we may
infer, that about this period the present mode of delivering pleadings
in the shape of written instruments was introduced. We must now
return to the practice as it is. The plaintiff and defendant then we
have left in court (i. e. constructively) ready to commence their alter-
cation ; this, as might naturally be supposed, commences with the
plaintiff, who begins the pleadings by delivering to the opposite party
his DEcrLARATION. This consists of a formal written statement of
his cause of complaint, of which the following would be the form :

‘ In the Queen’s Bench.
On the —— day of ——, in the year of our
Lord 1846.

[London to wit.] John White, the plaintiff in this suit, by James Black-
stone, his attorney, complains of William Stephens, the defendant in this
suit, who has been summoned to answer the said John White in an action
on promises. For that whereas the defendant heretofore, to wit, on the ——
day of ——, in the year of our Lord 1846, was indebted to the plaintiff in
120L. for the price and value of goods then sold and delivered by the plain-
tiff to the defendant, at his request; and in 120l for money found to be
due from the defendant to the plaintiff on an account then stated between
them. And thereupon the defendant afterwards, on the day and year afore-
said, in consideration of the premises respectively then promised the plaintiff
to pay the said several sums respectively to the plaintiff on request; yet he
has disregarded his promises, and has not paid any of the said monies, or
any part thereof, to the plaintiff’s damage of 120. and thereupon he brings
his suit, &c.”

Before proceeding further it is as well to observe, that all the forms
which are here introduced are made applicable to the particular
action of which we are now giving a sketch; at the same time they
possess the same general features which characterise the forms made
use of in all actions at law. We will now endeavour to explain the
various parts of a declaration as illustrated by the above form. It
commences with the title of the court in which the action is brought ;
then comes the date, which is that on which the declaration is deli~
vered to the opposite party ; next comes the venue, which is that part
in the above form inclosed in brackets, viz. ‘“ London to wit.”” The
word venue, 8s at present understood in law proceedings, merely
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signifies the county in which the action is intended to be tried. As
it was, and still is to a certain extent, an important part of the decla-
ration, it will be desirable to ascertain its meaning with some degree
of precision, and with this view we must shortly trace its origin.
Formerly the constitution of a jury was very different from what it
is now ; the individuals of which it was composed, instead of being
indifferent persons, unacquainted with the facts of the case to be sub-
mitted to their decision, were usually persons who, from residing in
the neighbourhood where the point in dispute arose, were personally
cognizant of them, and in a manner were at the same time witnesses
as well as jurors, and gave their verdict not as in the present day,
from the evidence which was elicited from other witnesses, but from
facts which they themselves previously knew. Hence at this period
the jurors were summoned from the immediate neighbourhood wherein
the facts arose, and it was therefore necessary, in order to give the
defendant an opportunity of properly constructing his defence, and
_the sheriff the means of knowing from what neighbourhood to summon
the jury, to show it in the pleadings. The place or neighbourhood
was called the venue, or visne, and the alleging such place in the de-
claration was thence termed laying the venue ; and until the alterations
introduced by the Rule of Court, Hil. 4 W. 4, it was the practice to
lay a venue to every material fact that occutred in the pleadings, as
well as that which is still inserted in the margin of the declaration.
When, however, jurors assumed the character which they at present
maintain, viz. that of being judges of ‘matters of fact elicited from
other witnesses, there was no longer any occasion for summoning them
from the immediate neighbourhood wherein the facts arose, because
now their verdict was to be deduced not from what they previously
knew themselves of the circumstances, but, as before observed, from
facts attested by other witnesses. From the above circumstance the
venue became comparatively of little importance, and now instead of
laying a venue to each traversable or material fact that occurs in the
pleadings, the name of a county is merely stated in the margin of the
declaration, which is called the venue in the action, being the county
in which the action is to be tried, and out of which the jurors are to
be summoned. The next part of the declaration, which it may be as
well to explain, is the count. The word count, from the French conte,
a narrative, signifies an allegation of fact made in pleading, but as
applied to a declaration, it signifies one of those sections in a declara-
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tion which embodies some distinct ground of complaint. Thus, in the
form of the declaration above given there are two counts, each con-
taining an allegation that the defendant is indebted to the plaintiff in
the sum of one hundred and twenty pounds. Having thus endea-
voured to explain some of the most prominent parts in a declaration,
we will now proceed with the action. The plaintiff then has declared,
that is, he has delivered his declaration to the defendant; and it is
now the part of the defendant to answer such declaration (or plead to
it, as it is termed). This, however, he is not bound to do until the
plaintiff has done three things, viz. given a notice to plead, entered a
rule to plead, and made a demand of plea. The notice to plead, and
the demand of plea, are usually indorsed on the declaration previously
to delivering it, which render the trouble of a separate delivery of
them unnecessary. The rule to plead is entered by taking a preecipe
of it to the proper officer of the court, who enters it in a book kept for
that purpose, and this must be done after the declaration is actually
delivered. The following are forms of them :

Form of Notice to Plead.
The defendant is to plead hereto in four days, otherwise judgment.

Precipe for a Rule to Plead.
In the Queen’s Bench.

John White l .
against Rule to Plead.
William Stephens. §
JAMES BLACKSTONE,
Plaintiff®s Attorney.
—— day of ——, 1846.

Form of a Demand of Plea.
The plaintiff demands a plea herein by

JAMES BLACKSTONE,
Plaintiff’s Attorney.

The plaintiff having delivered his declaration together with the
notice and demand of plea, and entered his rule to plead as explained
above, now waits for the defendant’s plea.

From the terms of the above notice and demand of plea it will be
seen that the defendant has four days to plead; that is, he has the
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space of four days to deliver his answer to the plaintiff’s declaration.
It may be as well to observe that in a country cause the defendant has
eight days to plead, and in either a town or country cause the defend-
ant can generally obtain an extension of his time by applying to a
judge for that purpose. We will suppose, however, that the defendant
is prepared with his defence, and that it simply consists of a denial of
the causes of action alleged in the declaration. In such case it would
be delivered in the following form :

In the Queen’s Bench.

The —— day of — in the year
of our Lord 1846.

Stephens 1 And the defendant by John Irving, his attorney, says that
at the suit of $he did not promise in manner and form as the plaintiff has

White. Sabove complained against him, and of this the defendant puts
himself upon the country, &c.

This, then, is the defendant’s answer (or plea, as it is termed,) to
the plaintiff’s declaration; and on referring to the declaration itself,
it will be observed that the plea is neither more nor less than a direct
denial of the substance of the declaration. What does the plaintiff’s

- declaration allege as the object of the suit ?—recovery of damages for
non-performance of a promise, What does the defendant’s plea say
in reference to that allegation?—it denies that the defendant ever
made such a promise, and consequently impliedly denies the plaintiff’s
claim to any damages in respect thereof. Hence then we see the
parties have arrived at something like a definite point; the plaintiff
having made an allegation, which is met by the actual denial of the
defendant. This plea, from its general character in denying, or in
technical language traversing, the whole of the declaration, or the
greater part of it, instead of only one portion or section of it, is called
the general issue in this form of action; and when a defendant pleads
a plea of this description, he is said ‘ to plead the general issue.”
‘When the defendant concludes his plea with the words “ and of this
defendant puts himself upon the country, &c.”’ it means that he submits
the point in dispute to be tried by ajury: and a plea concluding in
this form is said to ‘¢ conclude to the country ;> and the defendant in
such case is said to tender issue. If the plaintiff accepts such tender,
that is, if he also expresses himself willing to submit the point in issue
to be tried by a jury, he signifies his intention either by delivering to
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the opposite party a replication (that is, a reply to the plea,) called a
similiter or joinder in issue ; or else (as is the more usual practice) he
adds the similiter to the defendant’s plea, and delivers it with, and as
a part of the issue. The following is & form of the similiter or joinder

in issue, when delivered separately as a replication to the defendant’s
plea:

In the Queen’s Bench.

The —— day of —, in the year of our Lord

White The plaintiff as to the plea of the said defendant above
against 3pleaded, and whereof he has put himself upon the country, doth
Stephens.  ythe like.

This is called a similiter, because by it the plaintiff signifies his in-
tention of doing the same, or the like, with the defendant; viz. of put-
ting himself upon the country, or in other words, of submitting the
disputed point to the decision of a jury.

As was observed before, however, the most usual manner in which
the plaintiff signifies his intention of accepting issue, is not by deliver-
ing a similiter in the above form, but merely by annexing an abridg-
ment of it to the end of the defendant’s plea, and delivering it at the
same time with and as part and parcel of the issue, of which we shall
presently have occasion to speak.

The defendant, we have seen, has pleaded to the plaintiff’s decla-
ration, and at the same time has tendered issue. It now remains with
the plaintiff to proceed, which he does either by delivering a repli-
cation to the defendant’s plea, ox else by joining issue. In thisinstance
we will suppose the plaintiff to join issue; that is, to accept the tender
made by the defendant at the end of his plea, by agreeing to submit
the point in dispute to the decision of a jury. The plaintiff, as was
before observed, signifies his intention of accepting issue by delivering
to the defendant a set form of words, called a similiter, or joinder in
issue, and it was also observed that it was the more usual course to
deliver it at the same time with the issue, as part and parcel of the
same. We will, therefore, now proceed to explain the nature of the
issue.

The issue is a copy or transcript of all the pleadings that have been
delivered between the litigating parties, from the declaration down to
the joinder in issue. It is called the issue because it contains the
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material point which has issued out of the mutual pleadings of the
parties.

The word issue, however, is not only applied to the formal transcript
of the pleadings, but is also used to signify the question of fact, or the
specific point itself, which has arisen out of the pleadings, and which
the parties have mutually agreed to submit to the decision of a jury.
This, indeed, is the real aud proper meaning of the word. Before
giving a form of the issue, it may be observed, that when the plaintiff
and defendant have arrived at this stage of the action, the pleadings
are at an end, and the remaining steps that are taken are merely pre-
paratory to the trial. For the only object of the pleadings is to bring
the parties to issue ; or, in other words, to ascertain the real point in
dispute between them ; and consequently, when this object is effected,
their instrumentality is no longer required. We will now suppose the
plaintiff to proceed, which he does by delivering to the defendant the
issue, of which the following is a form.

In the Queen’s Bench.

\ On the [date of declaration] day of ——, in the year of our
Lord 1846.

[London to wit.] John White by James Blackstone, his attorney, com-
plains of Williams Stephens, who has been summoned to answer the said
John White, by virtue of a writ issued on the —— day of ——, in the year
of our Lord 1846, out of the court of our Lady the Queen, before the Queen
herself at Westminster, For that whereas the defendant heretofore, to wit,
on the 20th day of November, in the year of our Lord 1846, was indebted to
the plaintiff in 120l for the price and value of goods before then sold and
delivered by the plaintiff to the defendant, and at his request. And in 1201
for money found to be due from the defendant to the plaintiff, on an account
then stated between them; and thereupon the defendant afterwards, on the
day and year aforesaid, in consideration of the premises respectively, then
promised the plaintiff to pay the said several sums respectivegf to the plain-
tiff on request. Yet he has disregarded his promises, and has not paid any
of the said monies or any part thereof, to the plaintiff’s damage of 100L, and
thereupon he brings his suit, &c.

PLEA.
The [date of plea] day of ——, in the year of our Lord 1846.

And the defendant, by John Irvin% his attorney, says that he did not
gromise in manner and form as the plaintiff has above complained against
im, and of this the defendant puts himself upon the country, &c. And the
plaintiff doth the like. 'Thereupon the sheriffs are commanded that they cause
to come here on the —— day of ——, 1846, twelve, &c. by whom, &c. and
who neither, &c. to recognise, &c. because as well, &c.
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It will be seen from the above form that the issue is little more than
a transcript of the pleadings, together with the addition of the similiter
(which is that clause printed in italics), and the award of the venire,
which consists of the whole of the concluding clause, commencing with
the word ¢ Thereupon.”

Without enlarging further on the subject of the similiter, it may be
observed, that the only reason for delivering it with the issue, instead
of delivering it in a separate form, is to save trouble ; as whether it
were delivered separately or not, it must be delivered with the issue,
because it forms a component part of it, and as it is not necessary to
deliver it twice, the previous delivery of it is thus ordinarily rendered
useless, The concluding part of the issue before alluded to is called
the award of the venire, because it is the formal mandate of the court,
by which it awards a writ called a venire facias, directed to the sheriff
of the county wherein the venue is laid, commanding him to summon a
jury to try the pointin dispute, i. e. the issue. The words of the award
in its unabbreviated form are as follow :—¢¢ Thereupon the sheriff is
commanded that he cause to come here on the — day of —) ——,
twelve good and lawful men of the body of his county, qualified ac-
cording to law, by whom the truth of the matter may be better known,
and who are in nowise of kin either to John White the plaintiff, or
William Stephens the defendant, to recognise upon their oath the whole
truth of the premises, because us well the said John White as the said
‘William Stephens, between whom the matter in variance is, have put
themselves upon that jury.”

When the plaintiff has made this transcript of the pleadings, or, as it
is termed, has mude up the issue, he usually, previously to delivering it,
indorses thereon a notice of trial, which informs the defendant when
and where the trial is to take place. The following is a form of such
notice when indorsed on the issue : —

Take notice of trial in this cause for the sittings in [or ¢ for the first day
of the sittings after,”’ or ¢ for the adjournment day of the sittings after,” as

the case may be] this present — - term, to be holden at the Guildhall of the
city of London. Dated this —— of —, 1846.
Yours, &c.

JAMES BLACKSTONE,
Plaintiff’s Attorney.

Before we proceed to the next step, it will be desirable, in order to
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explain the language of some parts of the issue, to revert for a moment
to the ancient mode of procedure.

At a very early period of our history it was usual for the king to sit
in his court in person; and hence all the acts of the court were com-
monly performed immediately under his own cognizance; and at the
present day the king is frequently (by a fiction of law) supposed to be
personally sitting in court, and to exercise his authority therein. Hence
the meaning of the language at the commencement of the issue, which
states the writ to have been issued ‘‘ out of the court of our lady the
queen, before the queen herself, at Westminster.”

The only other unintelligible part of the issue appears to be the award
of the venire, which may be thus explained. When the pleadings in
an action, instead of being delivered (as at present) in writing and out
of court, were vivd voce altercations delivered by the parties in court,
entries of them were made on a parchment roll by the clerks who sat
in court for that purpose, and when the parties arrived at issue the
court awarded a writ called a venire to compel a jury to come to try
such issue. All this was entered on the roll by the prothonotaries or
entering clerks, but when the business of the courts increased it became
impossible for the prothonotaries to enter all those proceedings on the
rolls, and therefore the attorneys were permitted to deliver them in
paper one to another. Hence the award of the venire is still supposed
to be the act of the court, although it is entered on the paper copy of
the issue by the attorney as a matter of course.

We will now proceed with the action. The plaintiff, we haveseen,
has delivered his issue and given notice of trial, and his next step is to
issue out the venire, in pursuance of the award of the court to that
effect, signified at the end of the issue. The wvenire is a writ which is
issued out and directed to the sheriff of the county wherein the venue
is laid, commanding him to send to Westminster a jury to try the
matter in variance between the parties. It is obvious that in order to
bring twelve jurors into court, some compulsory process is necessary.
It cannot be supposed that men in no way allied either to the plaintiff
or defendant would be willing to relinquish their own vocations, and
to attend in court for the purpose of putting an end to the point in
dispute between the parties. Hence then the reasonableness of a process
of some kind in order to compel the attendance of jurors.

The venire was formerly the only writ required for returning a juror,
but owing to an alteration in practice, which we shall shortly have



454 OUTLINE OF AN

occasion to mention, another writ, called a distringas,* is now also used

for this purpose.
Before proceeding to explain the nature of the venire and the dis-

tringas, and the manner in which they operate in compelling the at-
tendance of jurors, we shall give a form of each, in order to illustrate
what we are about to say respecting them.

Form of Venire fucias Juratores in the Queen's Bench.

Victoria, by the grace of God of the united kingdom of Great Britain and
Ireland Queen, defender of the faith, to the sheriffs of London greeting:
We command you that you cause to come before us at Westminster on
[some particular day before the trial] twelve good and lawful men of the body
of your county, qualified according to law, by whom the truth of the matter
may be the better known, and who are in nowise of kin either to John White,
the plaintiff, or to William Stephens, the defendant, to make a certain jury
of the country between the parties aforesaid in an action on promises [or ‘ of
debt,” &c. as the case may be ], because as well the said John White as the said
William Stephens, between whom the matter in variance is, have put them-
selves upon that jury ; and have there then the names of the jurors and this
writ. Witness, Thomas Lord Denman, at Westminster, the — day of —,
in the year of our reign.

Form of a Distringas Juratores.

Victoria, by the grace of God of the united kingdom of Great Britain and
Ireland Queen, defender of the faith, to the sheriffs of London, greeting:
We command you that you distrain the several persons named in the panel
hereunto annexed [or if it be a special jury, the form here is rather different]
jurors summoned in our court before us, between John White, plaintiff, and
William Stephens, defendant, by all their chattels in your bailiwick, so that
neither they nor any of them do lay hands on the same, until you shall have
another command from us in that behalf, and that you answer to us for the
issues of the same, so that you have their bodies before us at Westminster,
on ——, — [some particular day after the trial], or before our right trusty
and well beloved Thomas Lord Denman, our Chief Justice, assigned to hold
pleas in our court before us, if he shall first come on ——, the —— day of
[the day of trial], at the Guildhall of the city of London aforesaid [or if
in Middlesex “ at Westminster Hall, in the county of Middlesex aforesaid,”
or if at the assizes ““ before our justices assigned to take the assizes in your
county, if they shall first come on —— [the commission day af the a:sizes{, at
—— [the place where the assizes are held], in your said county,” ] according to
the form of the statute in such case made and provided, to make a certain
jury between the said parties in an action on promises [or ¢ of debt” as the
case may be], and to hear their judgment thereupon of many defaults; and
have there then the names of the jurors and this writ. Witness, Thomas
Lord Denman, at Westminster, the —~— day of ——, in the ~—— year of
our reign.

® In the Common Pleas the distringas is not used, but a writ similar in its
nature and effect, called a Habeas Corpora Juratorum,
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The above two writs, on account of their being the process which
compel the attendance of jurors, are commonly denominated the jury
process, and we shall now endeavour to explain their meaning, and the
manner in which they operate ; and, in order to do this, we must again
revert to the ancient mode of procedure in our courts.

Formerly causes of almost every description were tried in the curie
regis, or Court of King’s Bench, at Westminster, but the inconve-
niences arising from this were numerous, and hence we find, at a very
early period, that our judges were commissioned by the king to make
circuits through various parts of the kingdom, in order to hear and
determine such causes or matters as occasion required. Such was the
commission of gaol delivery, which used to be issued occasionally, em-
powering certain justices named in the commission to make a delivery
of the gaol specified in the commission ; that is, to inquire into the of-
fences of all the prisoners in such gaol, and to deal with them according
to their respective merits. Such also was the commission of assize, which
in the reign of Henry the Third empowered certain judges to go circuits
once every year to take assizes, that is, to take and determine such
causes as related to seisin of land. Such was the practice until the
reign of Edward the First, when the statute of nisi prius was passed,
by which the justices of assize were empowered to try various other
matters not immediately relating to land, in order to prevent the great
expense which suitors were at in bringing up witnesses from distant
parts of the country to Westminster Hall. From this time the judges
were commissioned to go circuits twice in every year, viz. in the va-
cations before Easter and Michaelmas terms, in order to dispose of
such causes as were ready for trial.

At this period the venire was the only writ used for summoning a
Jjury, and by the aforesaid statute a clause of nisi prius (so called because
the clause commences with those words) was directed to be inserted
in the writs of venire facias, thus: ‘¢ that the sheriff should cause the
jurors to come to Westminster on such a day in Easter or Michaelmas
terms, nisi prius, that is to say, unless before that day the justices as-
signed to take the assizes should come into his said county,” By
virtue of this nisi prius clause, the sheriff sent the jurors to the court of
assize, which would be held in some town or city within his county,
instead of sending them to Westminster; because he was commanded
to send them to Westminster only in the event of their not coming into
his county before such day in Easter or Michaelmas term, and they
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were sure to do this in order to take the assizes, which were always
held in the vacations before Easter and Michaelmas terms.

The reader may naturally ask why the nisi prius clause was inserted
in the venire at all ; or, in other words, why the court commands the
sheriff to return the jurors to Westminster, unless before that day the
justices should come into his county, when it is known at the time the
command is given that the justices will come into his county. From
the wording of the venire it is evident that the court gave the sheriff
room to infer that there was some probability of the justices not coming
into his county to take the assizes at the appointed period ; but this
probability, so far as we are enabled to judge from the experience of
the past, was extremely remote. 'We cannot therefore give any rational
explanation why the nisi prius clause was introduced into the venire,
nor why it should still be introduced into the distringas juratores.

There was one inconvenience which arose from the nisi prius clause
being inserted in the venire, viz., that, as the sheriff made no return of
the jury to the court at Westminster, and in no way gave the suitors
an opportunity of knowing who the persons were that were to form the
jury, until the trial was just about to come on, they were not prepared
with their challenges or exceptions, which they were entitled to make
against any of the jurors whom they had reason to suspect of partiality
or incompetency, &c. In order to obviate this, the stat. 42 Edw. 3,
c. 11, was passed, by which it was enacted, that no trials at nisi prius
should be taken until after the sheriff had returned the names of the
jurors to the court at Westminster ; thus giving the suitors an oppor-
tunity of ascertaining beforehand who the persons were who were to
constitute the jury. From this period the nisi prius clause was left out
of the writ of venire fucius, and inserted in another writ, called a dis-
tringas, which was introduced about this time, and which the framers
of the statute seem to have deemed necessary in order to compel the
attendance of jurors.

As the practice which this statute introduced has remained unal-
tered to the present day, we will now endeavour to show how these
two writs operate in compelling the attendance of jurors.

A venire jfacias, without any nisi prius clause, is directed to the
sheriff of the county wherein the cause is to be tried,* commanding
him to send forthwith (or at some particular specified day before the

¢ See the form of this venire as introduced, ante, p. 454.
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trial) to Westminster twelve jurors, to make a jury between the
parties: by virtue of which command the sheriff returns the names of
the jurors on a panel (i. e. a small oblong piece of parchment), but the
jurors themselves the sheriff does not summon, and consequently they
do not appear at the specified day, but make default, whereupon an-
other writ is directed to the sheriff, called (in the Queen’s Bench) a
distringas,* commanding him to have the bodies of the jurors in court
at a specified day (usually at some day afler the trial) unless the jus-
tices of assize shall first come, &c. (here comes the nisi prius clause),
or to distrain them by all their goods and chattels, &c. In pursuance
of this writ, the sheriff returns the jury to the assizes, which he knows
will be held before the return of the distringas, i. e. before the day
on which he is commanded to have the bodies of the jurors at West-
minster.

As the jury process is generally considered one of the most unin-
telligible parts of the machinery of an action at law, and as it is par-
ticularly important that it should be clearly understood, we will en-
deavour further to illustrate it.

Supposing, on the 10th of June, 1845, a plaintiff in a country
cause, say, for example, a cause arising in the county of Bucking-
ham, is ready to proceed to trial at the summer assizes of the same
year, which would be held at the town of Buckingham about the
20th of July, that is, in the vacation preceding Michaelmas term: in
such case the jury process would be managed thus.

The plaintiff would issue out a venire facias tested (i. e. witnessed)
on the day on which it was issued, say the 10th of June, 1845. This
writ would be directed to the sheriff, commanding him to cause to come
to Westminster on the 11th, twelve jurors to make a jury between the
parties, &c. The sheriff (according to the practice) would not sum-
mon the jurors, and consequently they would not come to Westminster
on the 11th, but would make default; in the meanwhile, however,
the sheriff returns the names of the jurors (who by a legal fiction are
supposed to have been summoned) on the panel before mentioned. The
jurors, as was observed before, are supposed to have been actually
summoned by virtue of the venire, and to have either purposely or
through negligence disregarded the summons, and made default. On
this supposition the writ of distringas is grounded, which, in the

¢ See the form of this writ as introduced, ante, p. 454.
: X
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example we are now giving, would, in consequence of the jurors’
default, be issued out and tested on the day they made such default,
that is, on the 11th, being the return day of the venire. This writ, in
conformity with the supposition before alluded to, would command
the sheriff to distrain the goods of the jurors already returned on the
venire (i. e. in the panel), so that they might be compelled to attend
in court at Westminster on the 2nd of November, (then would come
the nisi prius clause, ) unless before that time the justices assigned to take
the assizes should come into his (the sheriff’s) county. Now, it was
said before, that the justices would hold the assizes at Buckingham
about the 20th July, consequently the sheriff neither distrains the jurors,
nor sends them to Westminster on the 2nd of November; because he
was to do this only in the event of the justices not coming into his county
before that time, which we see they would do; and hence the sheriff
would send the jurors to Buckingham, where they would attend the
court, and try the cause.

From what has been said on the subject of the venire and distringas,
it is to be hoped that the reader will now understand the meaning of
a trial at nisi prius.

Before proceeding to the next step in the action, it will be as well
in this place to say a few words on the subject of trials at the assizes,
and trials at nisi prius, in order to explain the distinction between the
two ; and for this purpose we must shortly recapitulate what has been
said in a former page.

At a very early period of our legal history actions could only be
tried in the court where they were brought, and as the greater number
of actions were brought in the Curia Regis, (i. e. what is now called
the Queen’s Bench at Westminster,) and the Exchequer, the judges
of those courts soon found themselves overburdened with business. In
order to relieve themselves from this increasing pressure, and in order
also to relieve suitors from the heavy expenses which they incurred,
by being obliged to come to the courts at Westminster from the most
distant parts of the country, it was judged necessary to establish some
other tribunal of a similar nature. Accordingly we find that justices
were appointed to make circuits through the kingdom, and by virtue
of the king’s commission were empowered, during these circuits, to
dispose of various causes which otherwise would have been tried at
Westminster. The causes which these itinerant justices tried in the
different counties through which they passed were of various kinds;

~
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but the most important, and apparently the most numerous, were
those called assizes of novel disseisin, and mort d’ancestor. From the
circumstance of these said assizes being the most numerous and im-
portant class of causes tried on the circuits, the justices who performed
these circuits were called justices of assize, the tribunals themselves
courts of assize, and the county towns where these tribunals were
periodically held, assize fowns.

Such was the constitution of this species of provincial courts, until
the important statute of 13 Edw. 1, c. 80,* introduced various altera-
tions, which we shall now endeavour to trace.

At the period when this statute was passed, the causes which the
Jjustices were empowered to try on their circuits were of a limited
nature, being principally such as related to the seisin (i. e. possession)
of land, and other important questions of a local nature. But, by this
statute, the justices were empowered to try matters of less importance,
and, instead of performing their circuits only once a year, they now,
in order to discharge their additional business, performed them twice,
viz, in the respective vacations before Easter and Michaelmas terms,

We may easily imagine, that when the justices were thus em-
powered to try ordinary actions on their circuits, the bulk of their
business greatly increased, and that the assizes of novel disseisin and
mort d’ancestor then formed a comparatively small portion of it. Still,
however, these provincial tribunals continued to be called courts of
assize, the judges justices of assize, and the towns in which they were
held assize towns.

As the constitution of the courts of assize, after the passing of the
statute of nisi prius, was much the same as at the present day, we shall
endeavour to explain their nature and character as now constituted,
in order to show the distinction between the words assize and nisi
prius as applied to trials.

England is divided into eight circuits or divisions, each compre-
hending several counties ; and these circuits are called, in reference to
their geographical position, the Home, Midland, Oxford, Norfolk,
North Wales, South Wales, Western and Northern circuits. Twice
in the year, viz. in the vacations preceding Easter and Michaelmas

. * It was through the operation of this statute that the nisi prius clause was
introduced into the venire facias, and it is thence commonly called the Statute
of nisi prius.
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terms, the judges (two of whom are usually appointed to each circuit)
visit the different counties and dispose of such causes as are ready for
trial.

London* and Middlesex, however, are not included in any one of
these circuits; for the proximity of these counties to the courts at
Westminster enables the judges to visit them at any time as occasion
may require. Besides, on account of their immense population and
the proportionate quantity of litigation which thence arises, these
counties would require the attendance of the judges much more fre-
quently than the others. Accordingly there are certain fixed days
(both in term and vacation) on which the judges sit in these counties to
dispose of those causes which are ripe for trial.

These sittings of the judges are held respectively in Guildhall and
in Westminster Hall, and are called sittings at nisi prius, and the trials
there had are called trials at nisi prius, for the reasons we have stated
in a former page.

The principal difference between the sittings at nisi prius and the
assizes is, that the business transacted at the former is merely of a civil
nature, while that transacted at the latter is both of a civil and crimi-
nal character. The reason of this difference is, that the judges of nisi
prius sit merely by virtue of one commission, viz. the commission of nis
prius, whilst the justices of assize sit by virtue of no less than five dif-
ferent commissions, viz. 1. A commission of the peace. 2. A commis-
sion of oyer and terminer. 8. A commission of general gaol delivery.
4. A commission of assize. 5. A commission of nisi prius. Hence we
see that the justices of assize are empowered by these commissions to
try not only nisi prius causes, but also almost every other species of
cause, whether civil or criminal. The reader will now probably be
enabled to understand why the language of the distringas is not the
same when it is issued to summon a jury from Middlesex or London,
and when issued to summon a jury from the other counties. Thus
when issued to summon a jury from London or Middlesex, it com-
mands the sheriffs to have the bodies of the jurors at Westminster, or
before the chief justice ussigned to hold pleas, &e., if he shall first come,
&c. But when issued to summon a jury from any other county, it
commands the sheriff to have the bodies of the jurors at Westminster,
or before the justices assigned to take the assizes, if they shall first come,

¢ London is here spoken of as a county of itself distinct from Middlesex.
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&c. The reason of this difference is obvious, when we remember that
the nisi prius judge is not commissioned at all to take assizes, but
merely sits by virtue of his commission of nisi prius. Before we dis-
miss this subject, it may be as well to observe that the day on which
the justices of assize open their commission is called the commission day
of the assizes.

Having thus endeavoured to explain the meaning of the words
assize and nisi prius, we shall now resume the proceedings in the ac-
tion, '

We have seen that the plaintiff has made up and delivered the
issue, given notice of trial, and issued his jury process. His next
step is to enter the proceedings on record. This he does by making a
transcript of the proceedings on a parchment roll in the following
form :— )

In the Queen’s Bench.

The —— day of —, in the year of our Lord —, [the date
which is here inserted is that of the declaration.]

[London to wit.] John White, by James Blackstone, his attorney, com-
plains of William Stephens, who has been summoned to answer the plaintiff,
by virtue of a writ issued on the — day of ——, in the year of our Lord
——, out of the court of our Lady the Queen, before the Queen herself at
‘Westminster [here is inserted the declaration and plea as ante, p. 451]. And
the said plaintiff does the like. Thereupon the sheriffs are commanded that

they cause to come here on the -— day of —, twelve, &c., by whom,
&c., and who neither, &c., to recognize, &c., because as well, &c.
Afterwards, on the —— day of ——, in the year of our Lord —, [the

date of the teste of the distringas] the jury between the parties aforesaid is
respited here until the —— day of , [the date on which the distringas is
returnable] unless [the judge or judges of nisi prius and assize] shall first come
on the —— day of ——, [the first day of the sittings at nisi prius, or the com-
mission day of the assizes, as the case may be] at , according to the form of
the statute in such case made and provided, for default of the jurors, because
none of them did appear; therefore, let the sheriff have the bodies of the
“said jurors accordingly.

When he has thus entered the proceedings on the record, it is taken
to one of the public offices of the courts and sealed and passed, as it is
termed, and this is then termed the nisi prius record, from the circum-
stance of its containing the clause before alluded to. It will be per-
ceived on referring to the above form, after having filled up the
omitted matter as directed by the instructions given in italics, that
the nisi prius record contains a regular historical summary of the suit,
from the issuing of the writ of summons down to the time when the
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parties have arrived at issue, and have agreed to put themselves upon
the country ; or, in other words, have agreed to submit the point in
dispute to the decision of a jury. The remarks which have been
made at a former page respecting the origin and meaning of the nisi
prius clause as it occurs in the distringas is equally applicable to the
nisi prius record, and therefore we shall not enlarge upon it here.
One of the most important uses of this record is to supply the judge
who tries the cause with such information as is necessary for his
guidance, and for this purpose it is always taken to the sittings or to
the assize town, at whichever the trial takes place.

It may also be observed that this record is a sort of commission or
warrant for the judge to try the cause. In the action of which we
have been giving an outline, the trial would come on at the nisi prius
sittings at Guildhall, on account of its being a London cause; and
accordingly the nisi prius record would be carried down to that court.

The next step the plaintiff would take, provided he had determined
on bringing the cause into court, would be that of entering it for trial,
in order that it may come on in its proper turn. This the plaintiff
does by taking the record, with the distringas and the panel annexed,
to the judges’ marshal, where it is entered in & book kept for that
purpose.

The parties now get ready for trial, which they do by preparing
their briefs and evidence. A brief consists of an abstract of the plead-
ings which have been delivered between the parties, a concise history
of the circumstances which gave rise to the action, and a statement of
the facts which can be proved by the different witnesses who are to
give their evidence on trial, together with the names of the witnesses
themselves who can attest to such facts. These three departments of
the brief are respectively called the pleadings, the case, and the proofs.
After the parties have prepared their briefs, they deliver them to the
counsel whom they intend to employ on the trial; and it may be as
well to observe that the usual mode is to retain two counsel, a junior

and a senior.

The parties now subpana their witnesses in order to compel them to
attend in court to give their evidence on the trial of the cause. The
mode of doing this is by issuing out writs of subpcena, making copies
of them, and delivering such copies to the persons whose evidence you
jequire, together with a tender of their necessary expenses. °
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The following is a form of the subpcena.

Subpena ad Testificandum. '

Victoria, by the grace of God, of the united kingdom of Great Britain and
Ireland Queen, Defender of the Faith. To —— [names of the witnesses]
greeting: We command you, that, laying aside all and singular business and
excuses, you, and every of you, be and appear in your proper persons before
our right trusty and well beloved Thomas Lord Denman, our Chief Justice
assigned to hold pleas in our Court before us, at the Guildhall of the city of
London, on the —— day of — instant, [or “next,”’] by — of the clock
of the forenoon of the same day, to testify all and singular those things
which you, or either of you, know in a certain cause now depending in our
Court before us at Westminster, between John White, plaintiff, and William
Stephens, defendant, in an action on promises, on the part of the plaintiff,
[or ““defendant,” as the case may be] and on that day to be tried by a jury of
the country; and this you, or any of you, shall by no means omit, under the
penalty upon each of you of £100. Witness, Thomas Lord Denman, at
Westminster, the —— day of —, in the —~ year of our reign.

This would be the form of the subpcena issued out where the action
was brought in the Queen’s Bench, and was to be tried at the nisi
prius sittings at Guildhall. Had the action been brought in another
court, or had it been the intention of the partiesto try it at the assizes,
the form would slightly vary from the above.

When it is necessary not only to have oral evidence, but also docu-
mentary, then a subpcena, called a subpana duces tecum, is issued,
framed partly as the one given above, but with some additional
clauses containing a statement of the documents the witness is re-
quired to bring with him ; and a copy of this is served as in the case
of an ordinary subpcena.

‘We will now suppose that the day on which the trial is to take
place has arrived ; that the sheriff has returned the jurors to Guild-
hall; and that the witnesses, counsel, and attorneys are all in court
ready to fulfil their respective offices. But the reader may perhaps
inquire, how are the parties to know the exact day when the trial will
take place?

This we will endeavour to explain. It was before stated that the
cause was entered for trial in the book of a public officer called the
judge’s marshal. 'When the sittings commence, about thirty or forty
of these causes are daily taken out of the book by rotation, entered
on a slip of paper, and affixed on the outside of the court: and such
list is intended as notice to the parties who may have causes therein,
that such causes are (if time permit) to be tried during that day.
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They are usually entered on the list in the order in which they are
taken from the marshal’s book ; thus—

James Blackstone, 20, White v. Stephens, John Irving.

It will be observed that first of all comes the name of the plaintiff’s
attorney ; then the number of the cause as it stood in the marshal’s
book ; then the name of the cause; and lastly the name of the defend-
ant’s attorney.

We will now suppose that our canse has been duly entered on the
list; and that it is called on for trial; and that all the parties
are in readiness, that is, the attorneys for the plaintiff and defendant,
the counsel on both sides, and the witnesses. The first thing to be
done when the cause is called on, is for the record to be handed to the
judge, in order to inform him of the nature of the cause to be tried.
The next step is to impanel and swear the jury, which is done in the
following manner. The name, condition, and place of abode of each
person summoned and impaneled to serve on the jury are written on
a separate piece of card or parchment, and put into a box provided
for that purpose, out of which the associate draws twelve of these
pieces of parchment or card, and if any of the jurors whose names are
so drawn,do not appear when called, or are not allowed to sit upon
the jury on account of being challenged,* then the associate draws
other names until the number required (viz. twelve) shall have been
procured. These twelve persons are then sworn, their names marked
on the panel, and form the jury to try the cause. It may be as well
to remark, that the same jury frequently tries a number of causes;
and in such case the associate does not on the trial of each cause go
through the same tedious process; but the jurors, if not objected to,
are merely re-sworn without being re-drawn at all.

When the jury has been sworn as described above, the junior coun-
sel for the plaintiff opens the pleadings; that is, he concisely states
the substance of them to the jury, together with the points upon
which issue has been joined; after which, if the onus probandi, or
proof of the issue, lay with the plaintiff, (as would be the case in the
action which forms the subject of this outline,) the senior or leading

¢ For an explanation of this word the reader is referred to title Challenge,
in the Dictionary.
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counsel then states the facts and circumstances of the case to the jury,
together with the substance of the evidence he means to adduce, and
its effect in proving the case. The plaintiff’s counsel, after having
thus opened the pleadings and addressed the jury, proceed to call and
examine their witnesses in due order, each counsel examining a wit-
ness in the order of his precedence. When the plaintiff’s counsel has
finished examining his witness, the counsel of the opposite party is
then entitled to cross-examine him, and thus they proceed until all the
plaintiff’s witnesses have been examined and cross-examined.

When the plaintiff* has thus gone through his evidence, and
examined all his witnesses, his case is closed ; and it is then for the
senior counsel of the opposite party to state his case to the jury, and
to call and examine his witnesses (if he has any), and to allow them
to be cross-examined exactly in the same manner as above described.
It is now the place for the plaintiff’s senior counsel, who addressed
the jury in the first instance, to reply (that is, if the defendant’s
counsel had called any witnesses of his own in support of his case ; for
if he had called no witnesses of his own, then the plaintiff’s counsel is
not entitled to reply); after which the case both of the plaintiff and
defendant is considered as closed. The judge now sums up the evidence,
that is, he informs the jury of the matters really in dispute between
the parties—recapitulates to them the evidence which has been pro-
duced upon the trial—and makes such directory observations to them
as are necessary for their guidance in the forming of their verdict.

After the judge has thus summed up, the jury deliberate between
themselves upon the verdict they ought to give, and either deliver it at
once, without leaving the jury-box ; or, if the case is a difficult one,
and there is any difference of opinion among them which cannot be
immediately reconciled, they rétire into a room provided for them,
and there remain until they have determined on their verdict. When
they have so determined and returned into court, the foreman of the
jury, in the presence of the other jurors, delivers his verdict accord-
ingly. The verdict is either general or special. General, when the
jury give their verdict in general terms either ‘‘for the plaintiff”’ or

® We have sup‘})osed, for the sake of illustration, that the plaintiff was the
party who opened the cause, and supported the affirmative of the issue,
although in many cases the defendant 1s the party who does this,

x5
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¢for the defendant ;”’ stating at the same time (when the verdict is
for the plaintiff, and the object of the action is damages) the amount of
damages which they find.

A verdict is called special, when the jury, instead of simply finding
the negative or affirmative of the issue, as they do in a general ver-
dict, find all the fucts of the case as proved by the evidence, and request
the advice of the court thereon, in the following language : ¢¢ that they
are ignorant in point of law on which side they ought, upon these
facts, to find the issue; that if, upon the whole matter, the court shall
be of opinion that the issue is proved for the plaintiff, they find for the
plaintiff accordingly, and assess the damages at such a sum, &e. ; but
if the court are of an opposite opinion, then vice versd.”” When the
form of the special verdict is settled, it is entered on record, and the
question of law arising out of the facts so found, is argued and decided
by the court in bank.

The verdict is afterwards drawn up in due form, and entered on the
back of the nisi prius record, and such entry is called the postea, from
the word (“‘ afterwards”) with which it begins. This postea is made
out by the attorney of the successful party from minutes of the ver-
dict which the judges’ associate made on the back of the panel at the
trial at nisi prius. It purports to be the return of the judge, before
whom the cause was tried, of what was done at the sittings (or at the
assizes, as the case may be) in reference to such record, and is the
proper instructions for entering up judgment. The following is a form
of the postea as adapted to the particular action which forms the sub-
ject of this outline.

Form of Postea.

“ Afterwards, that is to say, on the day and at the place within contained,
before the Right Honorable Thomas Lord Denman, the Chief Justice within
mentioned, —— ——, Esquire,® being associated to the said Chief Justice,
according to the form of the statute in such case made and provided, come
as well the within-named plaintiff as the within-named defendant, by their

¢ This blank is intended for the name of the judges’ associate. This
officer appears to have been introduced by the statute of nisi prius, which
enacts “ that from henceforth two justices sworn shall be assigned, before
whom and none other, assizes of novel disseisin, &c. shall be taken; and they
shall associate unto themselves one or two of the discreetest knights of the
shire into which they shall come and shall take the said assizes, &c.”” Now,
however, the associate is not strictly speaking a discreet knight, but is usually
some gentleman of the legal profession.
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respective attorneys within mentioned ; and the jurors of the jury, whereof
mention is within made, being summoned, also come; who, to speak the
truth of the matters within contained, being chosen, tried, and sworn, say
upon their oath that the defendant did promise in manner and form as the
plaintiff hath within complained against him, and they assess the damages
of the plaintiff, on occasion of the not performing the promise within men-
tioned, over and above his costs and charges, by him about his suit in this
behalf expended, to £—~—, and for those costs and charges to forty shillings.
Therefore, &c.”

The verdict having been given, and the postea entered on the back
of the record as above described, the next step is the judgment.

The judgment is the sentence of the law pronounced by the court
upon the matter contained in the record, and varies in form according
to the nature of the action ; in the action we are now treating of (i. e.
the action of assumpsit), in case the verdict were given for the plaintiff,
the form of the judgment would simply be, that the plaintiff do re-
cover his damages and costs.

The judgment, like the pleadings, was formerly actually pronounced
by the judge in open court, and even now it is supposed to be so,
although in fact such is not the case. According to our present prac-
tice, however, when the plaintiff or defendant is entitled to judgment,
the fact of his being so entitled, instead of being openly pronounced
so by the judge in court, is acknowledged or signified to be so by the
mere signature of one of the officers of the court, expressive of the
fact that judgment is given in his favour. Thisis what is denominated
signing judgment, being simply substituted for the former mode of oral
delivery of judgment by the judge. '

The next proceeding is the entry of judgment on record. This is done
by entering all the proceedings up to the judgment inclusive on a
parchment roll, thence called the judgment roll. This also is supposed
to be the act of the court, although in fact it is performed by the attor-
ney of the successful party, and by him it is afterwards carried to the
proper officer, who deposits it in the treasury of the court for safe
custody. It may be as well to observe, however, that this entry of
the proceedings on the judgment roll is in practice commonly omitted,
excepting in particular cases, where it is essential that it should be
done. The following is a form of the entry of judgment.

Entry of Judgment.

[First of all, copy the issue to the end of the award of the venire (which see
p- 451, ante) and then proceed as follows].
Afterwards the jury between the parties is respited until the —— day of



468 OUTLINE OF AN

——, [the return day of the distringas] unless —— shall first come on the
—— day of — —, [day of sitting at nisi prius] at Guildhall, according to the
form of the statute in that case made and provided, for default of the jurors,
because none of them did appear. Afterwards on the —— day of ——,
[day of signing judgment] came the parties aforesaid by their respective
attorneys aforesaid, and the said ——, before whom the issue was tried, hath
sent hither his record had before him in these words [here insert the postea
as given at p. 466]). Therefore it is considered that the said plaintiff do
recover against the said defendant his said damages, costs, and charges by
the jurors aforesaid in form aforesaid assessed; and also £—— fer his costs
and charges by the court here adjudged of increase to the said plaintiff, with
his assent; which said damages, costs, and charges in the whole amount to
£——. And the said defendant in mercy, &c.

The party who prevails in an action is usually entitled not only to
the principal object which he sought, but also to have all the expenses
(technically called costs) which he has incurred in the action, paid him
by the other party. Before, however, he can demend the payment of
such costs, he must submit his bill of costs to be examined (or tared a3
it is termed) by an officer of the court appointed for that purpose.
The process of taxing costs is usually performed at the same time
judgment is signed ; a bill of such costs being previously delivered to
the opposite party together with an appointment to taz; i. e. a time
fixed by the taxing officer for the parties to attend before him for the
purpose of such taxation. They accordingly attend the officer at the
specified time, who examines or taxes the bill of costs, and disallows
such items as he thinks proper; after which he deducts the amount of
such disallowed items, and the remaining sum which he certifies as the
proper amount to be allowed, and which is termed the allocatur, i8
included in the judgment, and is peid to the successful party together
with the damages recovered ; or if not paid may be recovered by virtue
of a writ of execution.

Exzecution is the final step in the ordinary proceedings of an action
at law, and is intended to enforce or carry into effect the sentence of
the law, when the defeated party will not otherwise obey it. This i
effected by issuing out a writ of execution, adapted to the nature of
the case, addressed to the sheriff of the county wherein the defendant
resides, commanding him to levy for the plaintiff the damages and
costs recovered against the defendant, or to do such other acts as the
nature of the case demands, and the law permits.

Such then are the ordinary proceedings in an action at law, brought
to recover damages for the non-performance of a promise. To have
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endeavoured to explain the nature of the numerous interlocutory pro-
ceedings which occur in an action would not only have obliged us to
exceed the limits which we had prescribed to ourselves on commenc-
ing the outline, but would in all probability have only bewildered the
reader, instead of giving him a clear idea of the general nature of an
action. The object of the foregoing outline has been simply to convey
to the reader’s mind a general but definite idea of the ordinary steps
in an action, and at the same time to explain to him the meaning of
the words, phrases, and formularies, which, when unexplained, render
these proceedings so difficult to be understood.
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A SUIT IN EQUITY.

[

A suit, in its most comprehensive sense, is defined to be the form of
application to the judicial power of the state for the redress of injuries
alleged to be sustained.

The manner in which suits are prosecuted, or in other words the
formularies that are made use of in suits in order to effect the objects
they have in view, vary more or less in different countries, and in
different courts; but the leading features of suits are the same in all
countries and in all courts. Thus in all suits it is necessary that the
party complained of should be compelled to appear in court, in order to
answer the allegations of the complaining party ; and hence arises the
necessity of some compulsory means to secure his attendance in court,
and this is effected by what is generally denominated process. So, in
all suits where there are parties complaining, and parties complained
against, or, in other words, where there are plaintiffs and defendants,
it is obvious there must be allegations on one side, and answers to
those allegations on the other; hence arise what are denominated the
pleadings, which are neither more nor less than these allegations and
answers framed in recognized forms, and through whose instrument-
ality the real point in dispute between the parties is ultimately elicited.
Lastly, in all suits there must be & mode of determining the point be-
tween the parties—evidence adduced—the judgment of the court—
and effective means of enforcing the judgment : —hence arise the ¢rial,
the proofs, the judgment, and execution.

Having shown what are the leading characteristics of suits in
general, it will now be our task to give a sketch of the various
proceedings in & suit in chancery, from its commencement to its ter-
mination.
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BILL.

The first step in commencing a suit in chancery is to file a bill. A
bill is a petition in writing addressed to the Lord Chancellor, or other
person or persons who for the time being have the custody of the great
seal, wherein the petitioner sets forth the subject of complaint, and
adds such circumstances by way of allegation, (which are technically
called ¢ charges,”) as tend to corroborate his statement, or to anticipate
and controvert the claims of his adversary, and finally he prays such
relief, as the nature of his case demands, and also process of subpeena
against the defendant to compel him to answer upon oath to all the
matters charged against him in the bill. A bill, the form of which is
derived from the civil law, is commonly described as consisting of nine
parts. The first part contains the address of the bill to the Lord
Chancellor, or other person or persons who have the custody of the
great seal. The second part contains the names and descriptions of the
plaintiffs. The third part is termed the stating part of the bill, which
consists of the plaintiff’s case, or in other words, the facts upon which
he rests his title to relief. The fourth part consists of a general charge
of confederacy against the defendant. The fif2h part consists of alle-
gations of the defendant’s pretences and what are called charges in
corroboration of them. The sirth part consists of an averment that
the acts of the defendant complained of are contrary to equity, and
that his only complete remedy is through the mediation of a court of
equity. The seventh part consists of interrogations, and a prayer that
the defendants may answer the matters alleged against them in the
bill. The eighth part contains the prayer for relief. The ninth part
consists of a prayer of process, that is, that a writ of subpcena may
issue against the defendant to compel him to answer upon oath to all
the matters charged against him in the bill.

When a party is desirous of filing such & bill, he communicates the
facts of his case to his solicitor, who then prepares instructions, and
these are laid before counsel for the purpose of enabling him to draw
the bill. Bills and other pleadings'in chancery are usually drawn by
junior counsel, who, from the circumstance of their devoting a great
portion of their time to drawing draft pleadings in equity, are deno-
minated equity draftsmen. 'When counsel has drawn the draft of the
bill and signed it, (for no bill can be put on the file of the court with-
out being previously signed by counsel,) the solicitor, after comparing
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it with the instructions he had received from the plaintiff, in order to
see that it is conformable with them, gets it engrossed on parchment
and files it at the record and writ clerks office, from which time it is
said to be a record of the court, and bears date from the day on which
it is brought into the office.

The bill having been filed, the next step for the plaintiff’s solicitor
is to sue out a writ of subpena, commonly called, in order to distin-
guish it from other writs of the same name, a subpena fo appear and
answer. This is a mandatory writ or process issuing out of and under
the seal of the court, directed to the defendant, commanding him to
appear and answer the bill—(sub pana centum librarum).

The following is a form of such subpcena : —

Subpeena to appear and answer.

Victoria, by the grace of God of the united kingdom of Great Britain and
Ireland Queen, Defender of the Faith, To —— [the name of the defendant or
defendants] greeting : We command you, [*and every one of you,” if more than
one defendant] that within * eight days” after the service of this writ on you,
exclusive of the day of such service, laying all other matters and excuses
aside, you do cause an appearance to be entered for you in our High Court
of Chancery to a bill filed against you by ——, [name of the plaintiff, * and
another,” or “others,” if more pluintiffs than one] and that you do answer
concerning such things as shall then and there be alleged against you and
observe what our said court shall direct in this behalf, upon pain of our
attachment issuing against your person, and such other process for contempt
as the court shall award. Witness ourself at Westminster, the —— day of
——, in the —— year of our reign.

DEvoN.

Memorandum to be subscribed at Foot of Subpena.

Aﬁpearances are to be entered at the Record and Writ Clerk’s Office,

in Chancery Lane, London, and if you do not cause your appearance to be
entered within the time limited by the above writ, the plaintiff will be at
liberty to enter an appearance for you at your expense, and you will be sub-

" ject to an attachment against your person, and such other process as the
court shall award, and to such order or decree being made against you as the
court shall think just upon the plaintiff’s own showing.

A copy of this subpeena is made and delivered to (or served on, as it
is termed) the defendant, who on such service is obliged to appear
within eight days. If the defendant refuses or neglects to do so, he
is said to be in contempt, and the plaintiff may sue out certain process
against him, thence called process of contempt, or adopt any of the pro-
ceedings mentioned in the notice at the foot of the subpcena.

Before, however, this process can be issued against a defendant, the
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plaintiff’s solicitor must procure an affidavit of the service of the sub-
peena from the person who served the defendant, which is then left
with the record clerk, who then forthwith seals what is termed an
attachment against the defendant, or enters an appearance at the option
of the plaintiff.

The issuing of the attachment is the first step in the process of con-
tempt ; itis a kind of writ, directed to the sheriff or other ministerial
officer of the county wherein the defendant resides, commanding him
to attach or take up the defendant, in order that he may have him
before the court on a day therein specified, to answer for his contempt
in not appearing to the subpeena. If the sheriff cannot find the
defendant he then returns non est inventus, whereupon another attach-
ment issues, called an atfachment with proclamations, which commands
the sheriff to have proclamations made in the county, summoning the
defendant upon his allegiance to appear and answer according to the
previous command of the court as signified to him by the subpeena.
If the defendant still remains in contempt, and the sheriff again returns
non est inventus, then & commission is awarded against him termed a
commission of rebellion, directed to four or more commissioners, named
by the plaintiff or his solicitor, who are directed to attach him where-
soever he may be found. If to this commission of rebellion a non est
inventus is also returned, then the court sends an officer, termed a
serjeant at arms, in quest of the defendant, whom, if he finds, he
brings to the bar of the court to answer for his contempt ; but if he does
not find him, he also makes a return of non est inventus, whereupon a
sequestration issues, which is a commission directed to certain commis-
sioners therein named, empowering them to seize his goods and
chattels and to receive the profits of his real estate, and to keep the
same in their hands until the defendant appears, and answers the bill
filed against him, and otherwise clears his contempt.*

Such is the mode which may be adopted by the Court of Chancery
in order to enforce obedience to its commands. Recent alterations in
the practice of the court will, however, rarely render it necessary for
a plaintiff to resort to all these proceedings to enforce appearance.

APPEARANCE.
We will now suppose that the defendant, either voluntarily or by

* The proceedings for contempt are now regulated by the general orders
of the court of the 8 May, 1845.
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means of the process above described, appears. His appearance is
effected by his solicitor filing the same with the record and writ
clerks.

The defendant now bespeaks an office copy of the bill and prepares
his defence. Before proceeding further it will be proper to remind
the reader that whenever we represent the defendant or the plaintiff
as acting in the suit, we mean that he does so by his solicitor, and not
literally himself. Thus when we say that the plaintiff' files his bill, we
do not mean to say that the plaintiff himself performs this manual
operation, but that it is done through the medium of his solicitor.

The defendant now peruses the bill and constructs his defence ac-
cordingly. This defence, according to its nature, will either be what
is termed a demurrer, a plea, a disclaimer, or an answer. These terms
we shall now endeavour to explain.

A demurrer is that species of defence which a defendant avails him-
self of by showing some defect on the face of the bill itself, or in the
matter contained in it; as in the case of a bill not being framed cor-
rectly ; or in case of the facts therein stated being insufficient to
found a decree upon; or in case the plaintiff, on his own showing,
appears to have no right ; or in case the bill seeks the discovery of a
thing which would occasion a forfeiture to the defendant, or convict
him of criminal misbehaviour : these all form grounds of demurrer;
that is, grounds upon which the defendant may demur to, or find fault
with the bill, and, instead of answering it, may appeal to the judg-
ment of the court whether he can be compelled to answer it or not.
So that a demurrer does not deny the truth of the plaintiff’s bill, but
merely objects to it on the grounds of its being, from some cause or
other, insufficient to compel an answer.

A plea is that mode of defence by which a defendant endeavours to
state some new fact as a reason for the cause being dismissed, delayed
or barred : as a plea to the jurisdiction, which endeavours to show
that the court has no cognizance of the cause ; or to the person, as by
showing some disability in the plaintiff, as outlawry, excommunication
and the like ; or by showing some matter in bar of the suit, and in
consequence of which the plaintiff can demand no relief. So that a
plea is not, like a demurrer, a defence arising from some defect on the
face of the bill itself, but a defence arising out of new matter brought
forward by the plaintiff.

A disclaimer is a mode of defence which a defendant resorts to when
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he has no interest or concern in the subject-matter of the suit, and
defends himself by disclaiming all right or title thereto, and prays the
court to dismiss him accordingly.

An answer, which is the most usual defence of all those enumerated,
is that by which the defendant controverts the case stated by the
plaintiff, or denies some parts of it, or admits the case as stated by the
plaintiff in his bill, and submits to the judgment of the court thereon.

DEMURRER.

It may be as well to observe that a defendant is not confined to any
one of these forms of defence, for he may put in either one, two or
more of them to different portions of the same bill. When the de-
fence to the bill is by demurrer only, a draft of the demurrer is usually
either drawn, or settled, and signed by counsel, after which it is tran-
scribed on parchment and filed with the record and writ clerks. A
demurrer may be put in without either the oath or the signature of
the defendant, because as it advances no new fact, it requires no oath
to establish it, a demurrer relying simply upon matter which is appa-
rent on the face of the bill itself.

A period of twelve days, exclusive of the day of appearance, is
allowed a defendant to put in a demurrer, being a much shorter period
than is allowed for putting in an answer. The reason of this is, that
a defendant is supposed to be able, with the advice of his counsel, to
construct his demurrer immediately, as it is a mode of defence sug-
gested by the mere perusal of the bill. A demurrer may be put in
after the expiration of the twelve days, provided it is not put in to
the whole bill, and a plea or answer is put in at the same time with it
to such part of the bill to which the demurrer does not apply.

With reference to the time which a defendant has to put in a plea
or to demur, not demurring alone, this is the same as that allowed a
defendant to put in his answer, and we shall therefore proceed to con-
sider the time allowed for putting in answers.

The defendant is allowed six weeks from the time of his appearance
to put in his answer, either to an original bill or a supplemental bill,
and four weeks to put in his answer to an amended bill. It may be
as well to observe, that an original bill means a bill filed in the first
instance by the plaintiff for the purpose of commencing the suit: a
supplemental bill is a bill wherein the plaintiff sets forth any new matter
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that may have arisen since the filing of the original bill and the plain-
tiff’s reply thereto: a bill of revivor is a bill to revive or set the pro-
ceedings in motion when the suit has abated or stopped from some
cause or other, as by death of any of the parties.

ANSWER. .

We will now suppose the defendant to put in his answer to the
plaintiff ’s original bill. For this purpose the defendant furnishes his
counsel with instructions to enable him to prepare the answer. These
instructions consist of the plaintiff’s bill, together with the defend-
ant’s answers to the interrogatories contained in such bill. The de-
fendant usually does or ought to give a separate and distinct answer
to each interrogatory, which by the note at the foot of the bill he is
required to answer, writing such answer opposite the interrogatory
in the margin of the bill, left blank for that purpose. This being
done, the bill, together with the defendant’s answers given as above
described, are sent to counsel in order to enable him to prepare the
answer, which, when he has done and signed, is transcribed on parch-
ment, and the defendant then signs it, and swears to the truth of its
contents before one of the masters at the public office in Southampton
Buildings. A memorandum of such swearing, called the jurata, is
then made on the top of the answer, to the following effect :

Sworn at the Public Office, Southampton Buildings, in the county of
Middlesex, this — day of ——, 1846, before me —.

When the answer is sworn, it is filed with the record and writ
clerks, and notice is forthwith given to the plaintiff’s solicitor.

The bill and answer being now filed, it is for the plaintiff to con-
sider what step he next means to adopt. At this stage of the pro-
ceedings it is usual for the plaintiff to lay a copy of the bill and
answer before counsel, to advise as to the sufficiency of the answer,
or generally as to the best mode of proceeding in the suit. If the
defendant’s answer admits the allegations made by the plaintiff in his
bill, then there i8 no necessity for a reply, for the parties being in a
condition to proceed at once to a hearing, se¢ down the cause to be heard
on bill and answer, as it is termed ; that is, all that the court would
have to hear in such case would be disclosed by the plaintiff’s bill
and the defendant’s answer ; no other pleadings having been found



SUIT IN EQUITY. 477

necessary to bring the matter before the court. In such case it is
evident that nothing further is required but the adjudication of the
court as to the effect of the matter contained in the plaintiff’s bill ;
and it is also obvious that in such case neither party would require
the testimony of witnesses, the defendant having admitted the truth of
the facts alleged by the plaintiff, and thus dispensed with the necessity
of adducing evidence in support of them.

If, however, the defendant’s answer, instead of admitting the truth
of the allegations in the plaintiff’s bill, ¢raverses or denies them, we
may naturally enough suppose that the plaintiff would reply to the
defendant’s answer ; and accordingly such is the case, the plaintiff
joins issue by a replication, and proves his case, as stated in his bill,
by the evidence of witnesses. In this case it is also evident, that as
the defendant denies the allegations of the plaintiff, he must also
bring witnesses in support of such denial.

REPLICATION AND REJOINDER.

We will now suppose, then, that the plaintiff replies to the defend-
ant’s answer. This he does by leaving the same with the record and
writ clerk in whose division the cause is, and notice is given to the
solicitor of the defendant. This replication was formerly a general
reply to the defendant’s answer, and by which he averred his bill to
be true, certain and sufficient, and the defendant’s answer to be
directly the reverse, and which he was ready to prove as the court
should award : upon which the defendant rejoined, averring the like
on his side, and hence issue was joined upon the facts in dispute.*
This brings the pleadings to & termination, and the next step is the
examination of witnesses upon the facts in dispute between the parties.

INTERROGATORIES AND DEPOSITIONS.

When the parties have arrived at issue, the next step is for them to
collect the best evidence they can in support of their respective cases.
For this purpose they instruct their counsel to prepare interrogatories
for the examination of their witnesses. For it must be observed that
in Chancery the witnesses of the respective parties are not examined

¢ The form of the replication, as recently altered, is now simply to the
effect that the plaintiff joins issue with the defendant.
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vivd voce in open court, as at common law, but upon written interro-
galories, framed by counsel and submitted to the witnesses out of court,
and their answers or depositions taken in writing, after the manner of
the civil law. When counsel has prepared these interrogatories, and
signed them (according to practice), they are engrossed on parchment,
and left to be filed with an officer of the court termed an Examiner, so
called because it is his office to examine the witnesses upon the inter-
rogatories above mentioned.

The plaintiff’s solicitor then makes an appointment with the exa-
miner for the witnesses to attend at a certain day and hour, in order
to be examined.

The witnesses are accordingly apprised of this appointment, and if
it is thought that any one of them may be likely not to attend, or to
willingly make default, & subpana should be issued out, and a copy
served on him, together with a notice signed by the examiner. The
following are the forms of the subpana and the notice which would be
served on the witness on such an occasion.

Subpena ad testificandum.

Victoria, by the grace of God, of the United Kingdom of Great Britain and
Ireland Queen, Defender of the Faith, To —— greeting: We command
you [if more than one * and every of you' ] that laying all other matters aside,
and notwithstanding any excuse, you personally be and appear before Mr.
, one of the examiners of witnesses in our High Court of Chancery, at
his office in Rolls Yard, Chancery Lane, London, at such times as the bearer
hereof shall by notice in writing appoint, [or if a country cause, * before
—— and other commissioners appointed for the examination of witnesses in
our Chancery, at such times ancfl places as the bearer hereof shall by notice
in writing appoint,’'] to testify the truth according to your knowledge in a

certain cause depending in our said Court of Chancery, wherein [3
more than one * and another,” or  others,” ] are plaintiffs, and —— [* and
another,” or  others,” ] are defendants, on the part of the — [ plaintiff”’

or ¢ defendant,” as the case may be] and hereof fail not at your peril. Wit-
ness &c.
DEevon.

Notice to be signed by Eraminer.

In Chancery.

Mr. — take notice that by a writ of subpeena issuing out of and under
the seal of the High Court of Chancery, to you directed and herewith served,
ou are hereby required to appear personally before —, Esq., one of the
xaminers of the said Court, on ——, the day of —— instant, by
of the clock in the forenoon of the same day, in the Examiner’s Office, in
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Rolls Yard, Chancery Lane, in the county of Middlesex, to testify the truth
according to your knowledge in a certain cause now depending between ~——,
plaintiffs, amr —— defendants, on the behalf of the said —.

To C. D. A. B. Examiner.

‘When a witness attends at the examiner’s office, he is first of all
sworn before such examiner. Before the examination of the witness
commences, the party at whose instance he attends to be examined,
informs the solicitor of the opposite party of the attendance of such
witness, by leaving at his office a notice in writing, containing the
name and description of the witness, in order that the opposite party
may have an opportunity of attending before the examiner to cross-
examine such witness, and also may have an opportunity of ascertain-
ing his personal identity.

‘When the witness has been sworn as above explained, his examina-
tion then commences. Each interrogatory is proposed to him seriatim,
and he is not permitted to read over or to hear read any other inter-
rogatory until the one in hand is entirely finished. During the exa-
mination of a witness no one is permitted to be present excepting the
examiner himself. When the witness has been examined to all the
interrogatories, the depositions or answers which he has given are read
over to him, and if he is satisfied with their correctness he signs them,
which completes the examination, and his depositions are then good
evidence, and may be read at the hearing of the cause. The cross-
examination of a witness proceeds much in the same manner, viz. by
the examiner submitting to him the cross-interrogatories framed for
that purpose, and taking his depositions or answers in the same manner
as on the examination in chief above described.

Deeds, letters, copies of records, and other instruments, when proved
by the examination, are permitted to be read in court at the hearing
of the cause; and these are in technical language called erhibits, be-
cause they have been exhibited to the witnesses, and must be erhibited
in court, if the party wishes to derive any benefit from them in evi-
dence.

What has been said here in reference to the examination of wit-
nesses, is applicable only to such witnesses as live within twenty miles
of town ; when the witnesses reside beyond that distance, their exa-
mination, instead of being taken before the examiner, is taken before
two commissioners appointed for that purpose, the first named of whom
acts in the execution of the commission, and who proceeds to examine
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the witnesses upon interrogatories in the same manner as has been
already described.

PUBLICATION.

When all the witnesses have been examined before the examiners,
the depositions made to the interrogatories by the witnesses are kept
private in the office of such examiners until the time of publication as
it is termed, that is, until the time arrives when they are permitted to
be made public.

Publication passes, that is, they are made public, on the expiration
of two months after the filing of the replication, after which the de-
positions are open for the inspection of all parties. Sometimes, how-
ever, publication passes by consent of the parties, and sometimes by
the expiration of the time to which publication has been enlarged by
order. The meaning of publication being enlarged by order is, that
the time within which publication ought to pass has been extended by
order of the court; and when the court thus grants an order for such
extension of time, it is termed enlarging publication.

SETTING DOWN CAUSE FOR HEARING.

When publication has passed, the parties usually take copies of the
depositions, for the purpose of being enabled to produce them in court
at the hearing of the cause. We may now consider the cause as being
in a proper condition to be set down for hearing, and accordingly either
the plaintiff or defendant may procure the cause to be so set down for
hearing. If the plaintiff sets it down, he obtains the record and writ
clerk’s certificate that the pleadings in the cause have been regularly
filed, and takes such certificate to the senior clerk of the registrar of
the court where the hearing is to take place, and by him it is entered
in a book kept for that purpose. The day on which the cause is fixed
for hearing is signified to the party so setting down the cause by the
registrar’s clerk giving him a note to that effect, which note, however,
he is not at liberty to give without the record and writ clerk’s certifi-
cate before alluded to; this certificate being in the nature of an autho-
rity to the registrar to set down the cause, The cause is set down for
hearing either before the Lord Chancellor, the Master of the Rolls, or
one of the Vice Chancellors, as may have been previously determined
at the time of filing the bill.
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SUBP(ENA TO HEAR JUDGMENT.

When the cause has thus been set down for hearing, and a note
thereof obtained from the registrar’s clerk to that effect, the next step
is to sue out a subpena to hear judgment, to be served on the opposite
party, in order that he may attend in court on the hearing of the
cause to hear the judgment of the court; for the court is unwilling to
pronounce its decree in the absence of any of the parties to be affected
by it, unless after having been regularly subpcenaed they neglect to
appear, in which case the court, considering such absence as a sort of
abandonment of the cause, will make a decree against them. On
suing out the subpeena the party must make a minute of it, termed a
pracipe, which must be left at the proper office, by way of instructions
for issuing it. The form of such praecipe is as follows : —

Subpeena for —— to appear in Chancery, returnable the —— day of s
to hear judgment on the —— day of ——, [the day mentioned in the registrar’s
note] at the suit of — [ and another,” or * others,”” as the cuse may be.]

—— [Solicitor’s name and date. ]

The subpeena itself is accordingly sued out and served on the parties
whose attendance is required in Court. The following is the form of
the subpcena.

Subpena to hear Judgment.

Victoria, by the grace of God of the United Kingdom of Great Britain
and Ireland Queen, Defender of the Faith, To ——, greeting: We com-
mand you [if more than one * and every of you,”’] that you appear before our
Lord High Chancellor, [or “before his Honour the Master of the Rolls,” as
the case may be,] on the —— day of —— next, or whenever thereafter a cer-
tain cause now depending in our High Court of Chancery, wherein
[* and another,” or ¢ others,”’ éf more than one] are plaintiffs, and —[“ and
others,” or ‘““another,””] are defendants, shall come on for hearing, then and
there to receive and abide by such judgment and decree as shall then or
thereafter be made and pronounced, upon pain of judgment being pronounced
against you by default. Witness, &c.

DEvon.

HEARING OF THE CAUSE.

The day before the cause is to come on it is put into a list among
others, a copy of which is fixed up in the Registrar’s Office. This list
usually contains twelve causes, and is termed the paper of causes; it is
made up from the Registrar’s cause book before mentioned, the causes

Y
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being taken according to their priority as they stand in that book.
Before the day of hearing arrives, briefs should be delivered to the
counsel whom the parties intend to employ in court, accompanied, if
necessary, with such observations as may be thought fit for their
guidance. The briefs consist of a copy of the pleadings and evidence,
arranged in the following order. The title of the cause, the prayer
of the bill (the introduction and interrogatories being omitted), and
the defendant’s answer (the formal words and the schedules being
omitted) ; then come the depositions of the witnesses, and the names
of the different witnesses themselves written at the side of the depo-
sitions to which they respectively deposed. The use of the briefs, as
the reader probably knows, is to furnish counsel with the necessary
instructions respecting the cause.

We will now suppose that the day has arrived on which the hearing
of the cause is to take place. Each cause is called on in the order in
which it stands in the paper of causes for the day, and hence the
parties are enabled to judge about the time their cause will come on.
When the cause comes on it is conducted in the following manner.
The case is opened by the senior counsel of the plaintiff, and then the
junior counsel follows on the same side, stating the matters in issue
between the parties, and the points of equity arising therefrom, and
the evidence in support of the plaintiff’s case; that is, the depositions
of his witnesses, the admissions made by the defendant’s answer (if
any), and any erhibits that may be necessary are produced. On the
plaintiff’s counsel having concluded their arguments, the defendant’s
counsel then addresses the court, and brings forward his evidence in
much the same manner as we have represented the plaintiff to have
done ; after which, the plaintiff’s counsel is heard in reply, and this
concludes the argnment on both sides.

DECREE.

After the court has heard the arguments on both sides, it then pro-
ceeds to pronounce its sentence or decree. A decree has been defined
to be the order of the court pronounced on hearing and understanding
all the points in issue between the parties, and determining all the
rights of the parties in the suit according to equity and good con-
science. The decree being usually very long, minutes of it are taken
down in court, from which it is afterwards drawn up in proper form,
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in the following manner. The party in whose favour the decree was
made, leaves his senior counsel’s brief with the registrar, who was in
court on the day of the hearing, who prepares the minutes, and de-
Iivers copies of them to such of the interested parties as require them.
‘When the minutes have been examined by the parties, in order to
ascertain their correctness, and are agreed upon, they are returned to
the registrar for the purpose of having the decree drawn up. The
decree itself is then drawn up, according to the judgment pronounced
by the court. The next step is to puss the decree, as it is termed ; this
is done by the parties attending before the registrar, and after being
satisfied with the correctness of the decree, procuring the registrar’s
initials to the foot of the same ; after which, it is left with the entering
clerk to be entered, which being done, it is then considered as pussed,
and may be forthwith acted upon.-

A decree is either final or interlocutory. It very seldom happens
that a decree can be final in the first instance, and conclude the cause;
for if any matters of fact are strongly controverted, the court being
sensible of the inadequacy of a trial by written depositions will not
frequently bind the parties at once, but will direct such controverted
matter to be tried in a court of law on what is termed a feigned issue :
or a point of law may arise during the suit, which it may be necessary
to have determined before the court can pronounce a final decree, in
which case such point is referred to the common law judges to decide :
or there may be long accounts to be settled, incumbrances and debts
to be inquired into, and a variety of other facts to be cleared up, before
a final decree can be pronounced.

For these reasons a decree is usually only interlocutory or qualified
until the impediments are removed, when the cause is again brought
on for further directions as it is termed, and upon the matters of equity
reserved, and a final decree pronounced.

EXECUTION TO ENFORCE DECREES, &c.

The decree may be considered as the completion of the suit, and all
that remains now to be said is as to the mode of enforcing such decree
or carrying it into erecution. It may be observed, however, that in
many instances a compulsory process to compel a party to perform a
decree is not requisite, as parties frequently, and indeed generally,
obey it voluntarily. When, however, the act decreed to be done is
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endeavoured to be evaded, it is then necessary to resort to some com-
pulsory process in order to compel him to perform it.

The mode which was formerly adopted was, after the decree had
been signed and enrolled, to issue a writ of erecution against the de-
fendant, which recited the decree and commanded the performance of
it. This was under the seal of the court, and was served personally
on the defendant, and if after being served therewith the defendant
still refused to perform the decree, he was then in contempt, and the
usual process of contempt issued against him. It may be asked, why
was not the process of contempt issued out against the party at once on
his disobeying the decree, instead of previously issuing this writ of
execution. The reason was this. Process of contempt could only be
issued against a party when he had disobeyed the commands of the
court, signified to him under the seal of the court, and a decree not
being under the seal of the court could not therefore subject a party to
such process. This writ of execution of the decree could not be sued
out until the decree had been signed and enrolled, and this being in
most cases an unnecessary expense, and the occasion of considerable
delay, was found extremely inconvenient, and hence this writ bas
fallen into disuse ; and now, when any compulsory measures are neces-
sary to enforce the decree, the following mode is generally pursued.
The party who seeks to have the decree performed obtains a short
order of the court, requiring the other party to comply with the terms
of the decree within a certain period, and a copy thereof is served on
the party against whom the decree is to be enforced. If the party
disobeys this order he is then in contempt, and the ordinary process of
contempt may then be resorted to in order to enforce the decree.

Such are the general features of a suit in equity, from its commence-
ment to its termination; and the reader, on calling to mind the
various parts of which it consists, will find that what we stated at the
commencement of this outline in reference to the characteristics of suits
in general is applicable to a suit in equity. We there stated that in
all suits of whatever denomination the following characteristics would
be observable: viz. process of some sort to compel the appearance of
the offending party ; mutual allegations between the litigating parties,
or, in technical language, pleadings; & mode of determining the point
in dispute, i. e. the trial; proofs, or in other words evidence for the
contending parties to support their respective cases; judgment, or the
conclusion of the judge, from the matter brought before him on the
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trial ; and, lastly, execution, or the compulsory means of enforcing the
judgment of the court.

In the foregoing outline, we have confined ourselves to a mere out-
line of the ordinary proceedings, and have avoided dwelling upon any
of those interlocutory matters which particular circumstances give rise
to; our object being not to enter into the practical details of a suit,
but simply to convey to the reader’s mind & general idea of its most
prominent parts.

THE END.
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