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A DVER TISEMENT 

TOT H ESE CON D ED I T ION. 

To merit, in some degree, the approbation which has been bestowed upon 
this work, the author has devoted much time and taken much pains to render 
it as perfect as possible. One thousand new subjects have been added, and 
many, perhaps one half, of the original articles- have been revised and im
proved. 

Among the new, will be found the article Bankrupt, which has been put 
in, although the act of the 19th of August, 1841, has been repealed. This 
part of the work was printed before the repeal, and it was then properly 
introduced, but, as it is still in force in relation to pending cases, and those 
which have been decided, the article will be found useful. 

The examples under the article Abbremation have been nearly doubled, 
and several hundreds have been added to the article COfIItruction. 

The longest articles have been numbered, and at the end of each, an 
index has been added, to enable the student to find, at a glance, the object 
of his search. 

To insure correctness with regard to local matters, the author opened a 
correspondence with one gentleman of the bar in each state, and received 
from them aU, with but one exception, that assistance and information 
which he desired; bestowed with that courteous liberality, 80 prominent 
with the American bar, and with gentlemen of education. He here takes 
the opportunity to ofter them his sincere thanks. The information thus 
obtained has been incorporated in his work, and it will, he hopes, greatly 
aid to procure to it the title of an American Law Dictionary. 

AS a new edition of Bacon's Abridgment is in the course of publication, 
difterent in paging from other editions, the references to that work have 
been changed from the volume and page, as they were in the first edition of 
this work, to the title. The latter mode of reference will suit all editions. 

PliltuWplriG, J""., 1843. 
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PREFACE. 

To the difficulties which the author experienced on his admission to the 
bar, the present publication is to be attributed. His endeavours to get 
forward in his profession were constantly obstructed, and his efforts for a 
long time frustrated, for want of that knowledge which his elder brethren of 
the bar seemed to possess. To find among the reports and the various 
treatises on the law the object of his inquiry, was a difficult task; he was in 
a labyrinth without a guide; and much of the time which was spent in 
find~ his way out, might, with the friendly assistance of one who was 
acquamted with the construction of the edifice, have been saved, and more 
profitably employed. He applied to law dictionaries and digests within his 
reach, in the hope of being directed to the source whence they derived their 
learning, but he was too often disappointed; they seldom pointed out the 
authorities where the object of his inquiry might be found. It is true such 
works contain a great mass of information, but from the manner in which 
they have been compiled, they sometimes embarrassed him more than if he 
had not consulted them. They were written for another country possessing 
laws difterent from our own, and it became a question how far they were 
or were not applicable here. Besides, most of the matter in the English 
law dictionaries will be found to have been written while the feudal law was 
in its full vigour, and not fitted to the present times, or calculated for present 
use, even jn England. And there is a great portion which, though useful to 
an English lawyer, is almost useless to the American student. What, for 
example, have we to do with those laws of Great Britain which relate to the 
person of their king, their nobility, their clergy, their navy, their army; 
with their game laws; their local statutes, such as ~late their banks, 
their canals, their exchequer, their marriages, their blrt~, their burials, 
their beer and ale houses, and a variety of similar subjects 1 

The most modern law dictionaries are compilations from the more an .. 
cient, with lOme modifications and alterations; and, in many instances, 
they are servile copies, without the slightest alteration. In the mean time 
the law has undergone a great change. Formerly the principal object of 
the law seemed to be to regulate real property, in all its various artificial 
modifications, while little or no attention was bestowed upon the rules which 
govern personal property and rights. The mercantile law has since arisen, 
like a bright pyramid, amid the gloom of the feudal law, and is now far 
more important in practice, than that which refers to real estate. The law 
ofrea1 property, too, has changed, particularly in this country. 
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PREFACE. vii 

The English law dictionaries would be very unsatisfactory guides, even 
in pointing out where the laws relating to the acquisition and transfer of 
real estate, or the laws of descent in the United States, are to be found. 
And the student who seeks to find in the Dictionaries of Cowell, Manley, 
Jacobs, Tomlins, Cunningham, Bum, Montefiore, Pott, Whishaw, Wil
liams, the Termes de Ley, or any similar compilation, any satisfactory 
account in relation to international law, to trade and commerce, to mari
time law, to medical jurisprudence, or to natural law, will probably not be 
fully gratified. lie cannot, of course, expect to find in them any thing in 
relation to our government, our constitutions, or our political or civil 
institutions. ' 

It occurred to the author that a law dictionary, written entirely anew, 
and calculated to remedy those defects, would be useful to the profession. 
Probably overrating his strength, he resolved to undertake the task, and 
if he should not fully succeed, he will have the consolation to know, that 
his eftOrt may induce some more gifted individual, and better qualified by 
his learning, to undertake such a task, and to render the American bar 
an important service. Upon an examination of the constitution and'laws 
of the United States, and of the several states of the American Union, he 
perceived many technical expressions and much valuable information' 
which he would be able to incorporate in his work. Many of these laws, 
although local in their nature, will be found useful to every lawyer, parti
calarly those engaged in mercantile practice. As instances of such laws 
the reader is referred to the articles, AelmOfDledgment, Deleent, Di'IJOf'ce, 
Ldkr. of tadminillnztion, and Limitation. It is within the plan of this 
work to explain such technical expressions as relate to the legislative, 
executive, or judicial departments of the government; the political and the 
cirn rights and duties of the citizens; the rights and duties of persons, 
particularly such as are peculiar to our institutions, as, the rights of des
cent and administration; of the mode of acquiring and transferring pro
perty; to the criminal law, and its administration. It has also been an 
object with the author to embody in his work such decisions of the courts 
u appeared to him to be important, either because they ditrered from former 
judgments, or because they related to some point which wall before either 
obacure or unsettled. He does not profess to have examined or even refer
red to all the American cases; it is a part of the plan, however, to refer to 
authorities generally, which will lead the student to nearly all the cases. 

The author was induced to believe, that an occasional comparison of the 
civil, canon, and other systems of foreign law, with our own, would be useful 
10 the profession, and illustrate many articles which, without such aid, would 
DOt appear very clear; and also to introduce many terms from foreign 
Jaws, which may supply a deficiency in oura. The articles Condonation, 
E:tIrtulition and NOfHJtion, are of this sort. He was induced to adopt this 
course because the civil law has been considered, perhaps not without jus
tice, the bEst system of written reaSOD, and as all laws are or ought to be 
fOunded in reason, it seemed peculiarly proper to have recourse to this foun
tain of wiadom: but another motive influenced this decision; one of the 
statel of the Union derives most of its civil regulations from the civil law ; 
and there seemed a peculiar propriety, therefore, in introducing it into an 
American law dictionary. He also had the example of a Story, a Kent, 
Mr. Angell, and othera, who have ornamented their works from the same 
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viii PRBI'AOB. 

source. And he here takes the opportunity to acknowledge tbe benefits 
which he has derived from the learned labours of tbese gentlemen, and of 
those of Judge Sergeant, Judge Swift, Judge Gould, Mr. Rawle, and other 
writers on American law and jurisprudence. 

In the execution of bis plan, the author bas, in the first place, defined and 
explained the various words and pbrases, by giving their most enlarged 
meaning, and then all the sbades of signification of wbicb they are suscep
tible; secondly, be has divided tbe subject in tbe manDer which to thim 
appeared the most natural, and laid down such principles !Uld rules as 
belong to it; in these cases be bas generally been careful to give an illu8-
tration,.by citing a case wbenever tbe subject seemed to require it, and 
referring to others supporting ,the same point; thirdly, whenever the article 
admitted of it, be bas compared it with tbe law8 of otber countries within 
his reach, and pointed out tbeir concord or disagreement; and, fourthly, 
he bas referred to the autborities, the abridgments, digests, and the ancient 
and modern treatises, where the subject is to be found, in order to facilitate 
the researches of the student. He desires not to be understood as profess
ing to cite cases always exactly in point; on the contrary, in'many instances 
the autborities will probably be found to be but distantly connected with the 
subject under examination, but still connected witb it, and tbey have beea 
added in order to lead the student to matter of which be may possibly be in 
pursuit. 

At the suggestion of a judicious friend, in order to make tbis work as 
complete as possible, and useful to the inquiring practitioner, as well as 
to the student, an appendix has been added, containing Kelham's Nol'lDUl 
Law Dictionary. 

To those who are aware of the difficulties of the task, the author deems 
it unnecessary to make any apology for tbe imperfections which may be 
found in the work. His object has been to be useful; if that has been 
accomplished in any degree, he will be amply rewarded for his labour; and 
he relies upon the generous liberality of tbe members of the profession to 
overlook the errors wbich may have been commit¥ in his endeavours to 
serve them. 

PlailadelpAia, September, 1839. 
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LAW DIe T ION A R Y. 

A, The first letter of the English tence, (q. v.), and the like; adulte
and most other alphabets, is fre- ry; cruelty; and malicious desertion 
quently used as an abbreviation, (q. for two years or more. In New 
v.) and also in the marks of schedules York a sentence of imprisonment 
or papers, as schedule A, B, C, &C. for life is also a ground for a divorce 

A MENSA ET THORO, from a flinculo. When the marriage is 
bed and board. A divorce a me,.. dissolved a fliflCtdo, the parties may 
d 1Aoro, is rather a separation of marry again; but when the cause 
the parties by act of law, than a is adultery, the guilty party cannot 
dissolution of the marriage. It may marry his or her paramour. 
be granted for causes of extreme AB INITIO, from the beginning. 
cruelty or desertion of the wife by 1. Where a man makes a lawful 
the husband. 2 Eccl. Rep. :lOS. entry, and subsequently abuses an 
This kind of divorce does not affect authority in larD to enter, as to 
the legitimacy of children, nor autho- distrain or the like, he becomes a 
me a second marriage •. V. A flin. trespasser ab initio. Bac. Ab. 
CIllo lIIGtrimonii, Cruelty, Dif1M'ce. Trespass, B.; 8 Coke, 146; 2 BI. 

A PRENDRE, French, to take, Rep. 1218; Clayt.44. And if an 
to meze, in cORtracu, as profits a officer neglect to remove goods 
prendre. Ham. N. P. 184. attached within a reasonable time 

A RENDRE, French, to render, and continue in possession, his entry 
to yield, ira cORtracu. Profit. a becomes a trespass ab initio. 2 BI. 
t'mIlre; under this term are com· Rep. 1218. See also as to other 
prehended rents and services. Ham. cases, 2 Stra. 717; 1 H. BI. 13; 
N. P. 192. 11 East, 395; 2 Camp. 115; 2 

A VINCULO MA TRIMONII, Johns. 191; 10 Johns. 253 f Ibid. 
from the bonds of marriage. A mar· 369.-2. But in case of an authority 
riage may be dissolved a flinculo, in in fact, to enter, an abuse of such 
many states, as in Pennsylvania, on authority will not, in general, subject 
the ground of canonical disabilities the party to an action of trespass, 
before marriage, as that one of the Lane, 90; Bac. Ab. Trespass, B.; 
parties was legally married to a 2 T. R. 166. See generally 1 Chit. 
pe190n who was then living; impo- Pl. 146, 169, 180. 

VOL. 1.-2. 

Digitized by Google 



AB 

AB IRATO, ci"il laID. A latin 
phrase which signifies b, a mara ira 
anger. It is applied to bequests or 
gifts, which a man makes adverse to 
the interest of his heir, in conse· 
quence of anger or hatred against 
him. Thus a devise made under 
these circumstances is called a tes· 
tament ab irato. And the suit 
which the heirs institute to annul 
this will is called an action ab irato. 
Merlin, Repert, mots, Ab irato. 

ABANDONMENT, contract •• 
In the French law the act by which 
a debtor surrenders his property for 
the ben~fit of his creditors. Meri. 
Rep. mot Abandonment. 

ABANDONMENT, contract •• -
In insurances the act by which the 
insured relinquishes to the assurer 
all the property to the thing insured. 
No p,articular form is required for 
an abandonment, nor need it be in 
writing; but it must be explicit and 
absolute, and must set forth the rea· 
sons upon which it is founded. It 
must also be made in reasonable 
time after the loss. It is not in every 
case of loss that the insured can 
abandon. In the following cases an 
abandonment may be made; when 
there is a total loss; when the voy· 
age is lost or not worth pursuing, by 
reason of a peril insured against; or 
if the cargo be 80 damaged as to be 
of little or no value; or where the 
salvage is very high, and further 
expense be necessary, and the insurer 
will not engage to bear it; or if what 
is saved is of less value than the 
freight; or where the damage ex· 
ceeds one-half of the value of the 
goods insured; or where the pro. 
perty is captured, or even detained 
by an indefinite embargo; and in 
cases of a like nature. The aban· 
donment, when legally made, trans· 
fers from the insured to the insurer 
the property in the thing insured, 
and obliges him to pay to the in· 
sured what he prorniaed him by the 

ABA 

contract of insurance. 3 Kent, Com. 
266; :& Marsh. Ins. 569; Pard. Dr. 
Com. n. 836 et seq. Boulay Paty, 
Dr. Com. Maritime, tit. 11, tom. 4, 
p. 211\. 

ABANDONMENT. Ira flUJritime 
contract. ira tAe cioillaID, principals 
are generally held indefinitely re
sponsible for the obligations which 
their agents have contracted relative 
to the concern of their commission; 
but with regard to ship owners there 
is a remarkable peculiarity; they 
are bound by the contract of the 
master only to the amount of their 
interest in the ship, and can be dis. 
charged from their responsibility by 
abandoning the ship and freight. 
Poth. Chartes part. s. 2, art. 3, § 51 ; 
Ord. de la Mar. des proprietaires, 
art. 2; Code de Com. I. 2, t. 3, art. 
216. 

ABANDONMENT, rigAt.. The 
relinquishment of a right; the giving 
up of something to which we are 
entitled. Legal rights when once 
vested must be divested according to 
law, but equitable rights may be 
abandoned. 2 Wash. R. 106. See 
1 H. & M. 429; a mill site, once 
occupied, may be abandoned. 17 
Mass. 297; an application for land, 
which is an inception of title, 5 S. & 
R. 215; 2 S. & R. 378; 1 Yeates, 
193, 289; 2 Yeates, 81, 88, 318; 
an improvement, 1 Yeates, 515; 2 
Yeates, 476; 5 Binn. 73; 3 S. & R. 
319; and a trust fund, 3 Yerg. 258, 
may be abandoned. 

ABANDONMENT for tort., a 
term used in civil law. By the 
Roman law, when the master was 
sued for the tort of his slave, or the 
owner for a trespass committed by 
his animal, he might abandon them 
to the person injured, and thereby 
save himself from further responsi. 
bility. Similar provisions have been 
adopted in Louisiana. It is enacted 
by the civil code that the master 
shall be answerable for all the dam-
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ages oeca.sioned by an offence or 
quasi oftence committed by his slave. 
He may, however, discharge himself 
from such responsibility by aban
doning the slave to the person in
jured; in which case such person 
shall sell such slave at public auction 
in the usual form, to obtain payment 
of the damages and costs; and the 
balance, if any, shall be returned 
to the master of the slave, who shall 
be completely discharged, although 
the price of the slave should not be 
sufficient to pay the whole ~mount 
of the damages and costs; provided 
that the master shall make abandon
ment within three days after the 
judgment awarding such damages 
ahall have been rendered; provided 
also that it shall not be proved that 
the crime or offence was committed 
by his order i for in such cases the 
master shall be answerable for all 
damages resulting therefrom, what
ever be the amount, without being 
admitted to the benefit of abandon
ment. Art. 180, 181. 

The owner of an animal is answer
able for the damages he has caused; 
but if the animal had been lost, or 
had strayed more than a day, he 
may discharge himself from this 
responsibility, by abandoning him to 
the person who has sustained the 
injury, except where the master has 
turned loose a dangerous or noxious 
animal, for then he must pay for all 
the harm he has done, without being 
allowed to make the abandonment. 
lb. art. 2301. 

ABANDONMENT, maliciotu.
The act of a husband or wife, who 
leaves his or her consort wilfully, 
and with an intention of causing a 
perpetual separation. Such aban
donment, when it has continued a 
aufficient length of time, is sufficient 
C8U11e for a divorce. Vide 1 Hoff. 
R. 47 ; Di'DtWer. 

ABATEMENT, elaarrary JINle
lice, is a auspeneion of all proceed-

ABA 15 

ings in a suit, from the want of pro
per parties capable of proceeding 
therein. It differs from an abate
ment at law in this, that in the latter 
the action is in general entirely dead, 
and cannot be revived, 3 BI. Com. 
168; but in the former, the right to 
proceed is merely suspended, and 
may be revived by a bill of revivor. 
Mitf. Eq. PI. by Jeremy, 57; Story, 
Eq. PI. § 354. 

ABATEMENT, eontracU, is a 
reduction made by the creditor, for 
the prompt payment of a debt due 
by the payor or debtor. Wesk. on 
Ins. 7. 

ABATEMENT, mere. law. By 
this term is understood the deduction 
sometimes made at the custom-house 
from the duties chargeable upon 
goods when they are damaged. See 
Act of Congress, March 2, 1799, s. 
52, 1 Story L. U. S. 617. 

ABATEMENT, pletuling, is the 
overthrow of an action in consequence 
of some error committed in bringing 
or conducting it, when the plaintiff is 
not forever barred from bringing ano
ther action. 1 Chit. PI. 434; Pleas 
in abatement will be considered as re
lating, 1 to the jurisdiction of the 
court i 2, to the person of the plain
tiff; 3, to that of the defendant; 4, 
to the writ; 5, to the qualities of 
such pleas; 6, to the form of such 
pleas; 7, to the affidavit of the truth 
of pleas in abatement. 

[21 § 1. As to pleas relating to the 
jurisdiction of the court, see article 
Jurisdiction, and Arch. Civ. PI. 290 ; 
1 Chit. PI. Index. tit. Jurisdiction. 

[3] § 2. Relating to tke perlOrl 
of 'lte plaintiff. 1. The defendant 
may plead to the person of the plain
tiff that there never was any such 
person in rerum natura. Bro. Brief, 
25; 19 Johns. 308; Com. Dig. 
Abatement, E. 16. And if one of 
several plaintiffs be a fictitious per
son, it abates the writ. Com. Dig. 
Abatement, E. 16; 1 Chit. Pl. 436; 
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Arch. Civ. PI. 304. But a nominal the death of the plaintiff does not 
plaintiff in ejectment may sustain an abate the writ; in such case the elte
action. 5 Venn. 93; 19 John. 308. cutor or administrator is substituted. 
As to the rule in Pennsylvania, see -6. Alienage, or that the plaintitris 
5 Watts, 423.-2. The defendant an alien enemy. Bac. Abr. h. t.; 6 
may plead that the plaintiff is a feme Binn. 241; 10 Johns. 183; 9 Mass. 
covert. Co. Lit. 132, b.; or that 363; Id. 377; 11 Mass. 119; 12 
she is his own wife. 1 Brown. Ent. Mass. 8; 3 M. & S. 533; 2 John. 
63; and see 3 T. R. 631; 6 T. R. Ch. R. 508; 15 East, 260; Com. 
265; Com. Dig. Abatement, E. 6; Dig. Abatement, E. 4; Id. Alien, C. 
1 Chit. PI. 437; Arch. Civ. Pl. 302. 5; 1 S. & R. 310; 1 Ch. PI. 435; 
Coverture occurring after suit brought Arch. Civ. Pl. 3. 301.-7. Misnomer 
is a plea in abatement which cannot of plaintiff may also be pleaded in 
be pleaded after a plea in bar, unless abatement. Arch. Civ. PI. 305; 1 
the matter arose after the plea in bar, Chitty's Pleading, Index, tit. Mis
but in that case the defendant must nomer. Com. Dig. Abatement, E 
not suiter a continuance to intervene 19, E 20, E 21, E 22; 1 Mass. 76; 
between the happening of this new Bac. Abr. h. t.-8. If one of several 
matter, or its coming to his know. joint tenants, sue in action ex COD

ledge and pleading it. 4 S. & R. tractu, Co. Lit. 180, b; Hac. Abr. 
238; Bac. Abr. Abatement, G.; 4 Joint-tenants, K; 1 B. & P. 73; one 
Mass. 659; 4 S. & R. 238; 1 Bai. of several joint contractors, Arch. 
ley, 369; 4 Vern. 545; 2 Wheat. Civ. PI. 48-51, 53; one of several 
111; 14 Mass. 295; 1 Blackf. 288; partners, Gowon Part. 150; one of 
2 Bailey, 349. See lOS. & R. 208; several joint executors who have 
7 Venn. 508; 1 Yeates, 185; 2 Dall. proved the will, or even if. they have 
184; 3 Bibb, 246.-3. That the not proved the will, 1 Chit. PI. 12, 
plaintiff, • (unless he lIue with others 13; one of several joint administra
as executor) is an infant and bas de. tors, Ibid. 13; the defendant may 
c\ared by attorney. 1 Chit. Pl. 436; plp.ad the non-joinder in abatement. 
Arch. Civ. Pl. 301; Arch. Pro B. R. Arch. Civ. Pl. 304; see Com. Dig. 
143; 2 Saund. 212, a, n. 5; 1 AJJatement, E 9, E 12, E 13, E 
Went. 58, 62; 7 John. R. 373; 3 14.-9. If persons join as plaintiffs 
N. H. Rep. 345; 8 Pick. 552; and in an action who should not, the de
see 7 Mass. 241; 4 HaIst. 381; 2 fendant may plead the 'misjoinder in 
N. H. Rep. 487.-4. A suit brought abatement. Arch. Civ. Pl. 304; 
by a lunatic under guardianship, Com. Dig. Abatement, E 15.-10. 
shall abate. Brayt. 18.-5. Death of When the plaintiff is an alleged cor
plaintiff before the purchase of the poration, and it is intended to contest 
original writ, may be pleaded in its existence, the defendant must plead 
abatement. 1 Arch. Civ. Pl. 304, in abatement. Wright, 12; 3 Pick. 
6; Com. Dig. Abatement, E. 17. 236; 1 Mass. 485; 1 Pet. 450; 4 
Death of plaintiff pending the writ Pet. 601; 5 Pet. 231. To a suit 
might have been pleaded since the brought in the name of the "judges 
last continuance, Com. Dig. Abate- of the county court," after such court 
ment, H. 32; 4 Hen. & Munf. 410; has been abolished, the defendant 
3 Mass. 296; Cam. & Nor. 72. 4 may plead in abatement that there 
Hawks, 433; 2 Root, 57; 9 Mass. are no such judges. Judges, &C. v. 
422; 4 H. & M. 410; Gilmer,I45; Phillips, 2 Bay, 519. 
2 Rand. 454; 2 GreenI. 127. But [4] ~ 3. RelatiFll( 'o,le per'1OfI of 
in some states, as in Pennsylvania, tle cleJendant. 1. In an actionagaiost 
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lwoormore,onemaypleadinabate. Civ. PI. 309. The non· joinder of all 
menl that there never was such a the executors, who have proved the 
person in rerum ftGIura as A, who is will; and the non· joinder of all the 
named as defendant with him. Arch. administrators of the deceased, may 
Vivo PI. 312.-2. If the defendant be pleaded in abatement. Com. Dig. 
be a married woman, she may in Abatement, F 10.--6. In a real ac
general plead her coverture in abate- tion if brought against several per. 
menl, 8 T. R. 545; Com. Dig. Abate- sons, they may plead several tenancy, 
menl, F. 2. The exceptions to this that is that they hold in severalty and 
rule arise when the coverture is sus· not jointly, Com. Dig. Abatement, F 
pended. Com. Dig. Abatement, F 12; or one of them may take the 
2, § 3; Co. Lit. 132, b; 2 Bl. R. entire tenancy on himself, and pray 
1197; Co. B. L. 43.-3. The death judgment of the writ. Id. F 13. 
of the defendant abates the writ at But mis.joinder of defendant in a 
COIDIJlOIl law, and in some cases it ~rsonal action is not the subject of a 
does Btill abate the action, see Com. plea in abatement. Arch. Civ. Pl. 
Dig. Abatement, H 34; 1 Hayw. 68, 310.-7. In cases where the de-
500; 2 Binn. 1; 1 Gilm. 145; 1 fendant may plead non.tenure, see 
Const. Rep. 83; 4 McCord, 160; 7 Arch. Civ. Pl. 310; Cro. EI. 559.
Wheat. 530; 1 Watts, 229; 4 Mass. 8. Where he may plead a disclaimer, 
480; 8 Greenl. 128; in general see Arch. Civ. Pl. 311; Com. Dig. 
wbe.re the cause of action dies with Abatement, F 15.-9. A defendant 
the person, the suit abates by the may plead his privilege of not being 
death of the defendant before jUdge sued in abatement. Bac. Ab. Abridg. 
ment. Vide Actio Per,onali, moM· ment C; see this Diet. tit. Prioilege. 
tarcua per.0n4.-4. Themisnomer [5] § 4. Plea in abatemem to tle 
ef the defendant may be pleaded in m,. 1. Pleas in abatement to the 
abatement, but one defendant cannot writ or bill are so termed rather from !t the misnomer ofanother. Com. their eftect, than from their being 

, . Abatement, F 18; Lutw. 36; strictly Buch pleas, for as oyer oftha 
1 'I. Pl. 440; Arch. Civ. PI. 312. writ can no longer be craved, no obo 
See fonn of a plea in abatement for jection can be taken to matter which 
a misnomer of the defendant in 3 is merely contained in the writ, 3 B. 
Saund. 209, b. and see further, 1 & P. 399; 1 B. & P. 645-648; but 
Sbow. 394; Carth.307; Comb. 188 ; if a mistake in the writ be carried into 
1 Lutw.l0; 6T.R.487.--5. When the declaration, or ratber if the decla. 
ODe joint tenant, Com. Dig. Abate- ration, which is presumed to correa· 
ment, F 5, or one tenant in common pond with the writ or bill, be incorrect 
in cases where they ought to be joined, in respect of some extrinsic matter, 
Ibid. F 6, is sued alone, he may it is then open to the defendant to 
plead in abatement. And in actions plead in abatement to the writ or bill, 
upon contracts if the plaintiff do not 1 B. & P. 648; 10 Mod. 210; and 
sue aU the ~tractors, the defendant there is no plea to the declaration 
may plead the non.joinder in abate- alone but in bar; 10 Mod. 210; " 
meot. Ibid. F 8, a; 1 Wash. 9; Saund. 209, d.-2. Pleas in abate-
18 Johns. 459; 2 Johns. Cas. 382; ment to the writ or bill and to the 
3 Caines's Rep. 99; Arch. Civ. Pl. form or to the action. Com. Dig. 
309; 1 Chit. Pl. 441. When hus. Abatement, H 1, 17.-3. Those of 
heod and wife should be sued jointly, the first description were formerly 
and ODe is sued alone, the non-joinder either matter apparent on the face of 
may be pleaded ill abatement. Arch. the writ, Com. Dig. Abatement, H 

2· 
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1, or matters dehors. Id. H 17.- Willes, 42; 2 Bl. R. 1096; 2 Saund. 
4. Formerly very trifling errors were 298, b, n. 1; Com. Dig. I 11 ; Co. 
pleadable in abatement, 1 Lutw. 25; Lit. 393; Cro. Jac. 82; and must 
Lilly's Ent. 5; 2 Rich. C. P. 5, 8; in general give the plaintiff a better 
1 Stra. 556; Ld. Raym. 1541; 2 writ. This is the true criterion to 
Inst. 668; 3 B. & P. 395. But as distinguish a plea in abatement from 
oyer of the writ can no longer be had, a plea in bar. 8 T.R. 515; Bro
an omission in the defendant's decla. mal. 139; 1 Saund. 274, n. 4; 284 
ration of the defendant's addition, n. 4; 2 B. & P. 125; 4 T. R. 227 ; 
which is not necessary to be stated 6 East, 600; Com. Dig. Abatement, 
in a declaration can in no case be J 1, 2; 1 Day, 28; 3 Mass. 24; 2 
pleaded in abatement. 1 Saund. 318, Mass. 362. 1 Hayw. 501; 2 Ld. 
n. 3; 3 B. & P. 395; 7 East, 383. Raym. 1178; 1 East, 634. Great 
-5. Pleas in abatement to the form accuracy is also necessary in the 
of the writ, are therefore now prin. form of the plea as to the commence
cipally for matters dehors, Com. Dig. ment and conclusion, which is said to 
Abatement, H 17; Gilb. C. P. 51, make the plea. Latch. 178 ; 2 Saund. 
existing at the time of suing out the 209, c. d; 3 T. R. 186. 
writ, or arising afterwards, such as [7] § 6. FOf'ftI tf pletu in abate
misnomer of the plaintiff or defendant tMnt. 1. As to the form of pleas in 
in Christian or sumame.-6. Pleas abatement, see 1 Chit. PI. 447; Com. 
in abatement to the action of the Dig. Abatement, I 19; 2 Saund. 1, 
writ, and that the action is miscon· n. 2. 
ceived, as it is in case where it ought [8] § 7. Of'''' a..ffidafJit ojtruth. 
to have been trespass, Com. Dig. 1. All pleas in abatement must be 
Abatement, G 5; or that it was pre- sworn to be true, 4 Ann, c. 16, s.l1. 
maturely brought. Ibid. Abatement, The affidavit may be made by the 
G 6, and tit. Action, E; but as these defendant or a third person, Barnes, 
matters are grounds of demurrer or 344, and must be positive as to the 
nonsuit, it is now very unusual to truth of every fact contained in the 
plead them in abatement. It may plea, and should leave nothing to be 
also be pleaded that there is another collected by inference; Sayer's Rep. 
acti~n pending. See tit. Au're a.e· 293; it should be stated that the 
tion pendant. Com. Dig. Abatement, plea is true in substance and fact, and 
H 24; BIlc. Ab. Abatement, M; 1 not merely that the plea is a true plea. 
Chitty's Pl. 443. 2 Str. 705; Lill. Ent. 1; 2 Chit. Pl. 

[6] § Q. Qualitiu oj plea, in 412, 417; 1 Browne's Rep. 77; see 
a.batement. 1. A writ is divisible, 2 Dall. 184; 1 Yeates, 185. 
and may be abated in part, and re- See further on the subject ohbate
main good for the residue; and the ment of actions, Yin. Ab. tit. Abate
defendant may plead in abatement to ment; Bac. Abr. tit. Abatement; 
part, and demur or plead in bar to Nelson's Abr. tit. Abatement; Ame
the residue of the declaration. 1 rican Dig. tit. Abatement; Story's Pl. 
Chit. PI. 444; 2 Saund. 210, n.-2. 1 to 70; 1 Chit. PI. 423 to 458; 
As these pleas delay the trial of the Whart. Dig. tit. Pleading, F. (b). 
merits of the action, the greatest ae- Penna. Pract. Index, h. t.; Tidd's Pr. 
curacy and precision are required in Index, h. t; Arch. Civ. PI. Index, h. 
framing them; they should be certain t.; Arch. Pract. Index, h. t. Death; 
to every intent, and be pleaded with. Partie, to Aetitml; Plainti.lf; Pvi, 
out any repugnancy. 3 T. R. 186; da,.,.rin eontinllGnce. 
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't ...... 

A ...... t defiDed, I, and CCIDIidered u 
nlatiDrt.o, 

1. Pleu 10 the jDrisdiction. t. 
I. P1eaa 10 the perBOll of the plaintiff. 3. 

1. No aDch penMlll io rerDm natora, 3. 
2. CogertDnt, 3. 
3. IofUcy.3. 
4. Lunacy, 3. 
5. Death of plaintiff, 3. 
6. Alienage. 3. 
7. Miauomer, 3. 
8. Wilen ODe of _nI ccatradonl 

_alone, 3. 
9. MU.joiDd~, 3. 

10. CorpOration. 
3. PIeu to per80D of the def'endant, 4. 

1. NOHch penoo io rerllJD DatDnt, 4. 
2. Covertant, 4. 
3. Death, 4. 
4. Mianomer, 4. 
5. Soing ODe "beD ~ onrbt to be 

joined, 4. 
6. Kiajoinder, 4-
7. NOD tenore, 4. 
S. Dillclaimer. 4. 
9. Pririlep, 4. 

4. Pleu to the writ, 5. 
1. Mialake,5. 
2. Form of the action.5. 
3. Matter OD face of writ, 5. 
4. Matter debora the writ, 5. 
5. Sacb matten .. uial belOre or after 

aaing oat the writ, 5. 
6. To the IUllion of the writ, 5. 

5. Qualitiea of plea in abatement, 6. 
I. Diviaible, 6. 
2. o,rtain. 6. 

6. Form ofpleaa in abatement, 7. 
'i. Alidarit ofpleu in abatement,S. 

ABATEMENT OF A FREE
HOLD. The entry of a stranger 
after the death of the ancestor, and 
before the heir or devisee takes pos. 
eession, by which the rightful posses
sion of the heir or devisee is defeated. 
3 BI. Com. 167; Co. Lit. 277, a; 
Ymch's Law, 105; Arch. Civ. PI.n. 

ABATEMENT OF LEGACIES, 
is the reduction of legacies for the 
purpoee of paying the testator's debts. 
When the estate is short of paying 
the debts and legacies, and there are 
general legacies and specific legacies, 
the rule is that the general legatees 
must abate proportionably in order 
to pay the debts; a Specific legacy is 
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not abated unless the general legacies 
cannot pay all the debts; in that case 
what remains to be paid must be paid 
by the specific legatees, who must, 
where there are several, abate their 
legacies proportionably. 2 Bl. Com. 
513; 2 Ves. sen. 561 to 564; 1 P. 
Wms. 680; 2 P. Wms. 383. See 
2 Bro. C. C.IO; Sac. Abr. Legacies, 
H; Rop. on Leg. 253, 284. 

ABATEMENT OF NUISAN. 
CES is the prostration or removal of 
a nuisance. 3 Bl. Com. 5. 1. Who 
may abate a nuisance; 2, the man. 
ner of abating it. 

~ 1. W1w ma, abale a mriM.uace. 
1. Any person may abate a public 
nuisance. 2 Salk. 458; 0 Co. 454.-
2. The injured party may abate a 
private nuisance, which is created by 
an act of commUftoa, without notice 
to the persoD who has committed it; 
but there is no case which sanctions 
the abatement by an individual of 
nuisances from omiaion, except that 
of cutting branches of trees which 
overhang a public road, or the private 
property of the person who cuts them. 

~ 2. TAe wUlner of abatin,rr it. 
1. A public nuisance may be abated 
without notice, 2 Salk. 458; and so 
may a private nuisance which arises 
by an act of commission. And, 
when the security of lives or property 
may require so speedy a remedy as 
not to allow time to calion the per
son on whose property the mischief 
has arisen to remedy it, an individual 
would be justified in abating a nuis
ance from omission without notice. 
2 Barn. & Cree. 311; 3 Dowl. & 
R. 556.-2. In the abatement of a 
public nuisance, the abator need not 
observe particular care in abating it, 
so as to prevent injury to the mate
rials. And thou~h a gate illegally 
fastened, might have been opened 
without cutting it down, yet the cut
ting would be lawful. ijowever, it 
is a general rule that the abatement 
must be limited by ita necessity, awl 
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no wanton or unnecessary injury dant. Abavia, is the great grand
must be committed. 2 Salk. 458.- mother, or fourth female ascendant. 
3. As to private nuisances, it has ABBREVIATION, practice.
been held, that if a man in his own The omission of some words or let
soil erect a thing which is a nuisance ters in writing; as when Ji. fa. is 
to another, as by stopping a rivulet, written for fieri facias. fn writing 
and 80 diminishing the water used by contracts it is the better practice to 
the latter for his cattle, the party make no abbreviations; but in recog
injured may enter on the soil of the nizances and many other contracts 
other, and abate the nuisance and they are used; as John Doe tent to 
justify the trespass; and this right of prosecute, &C. Richard Roe tent to 
abatement is not confined merely to a appear, &C. When the recogniz
house, mill or land. 2 Smith's Rep. ances are used, they are dmwn out 
9; 2 Roll. Abr.565; 2 Leon. 202; ill e:rteMO. See 4 Ca. & P. 51; S. 
Com. Dig. Pleader, 3 M. 42; 3 Lev. C. 19 E. C. L. R. 268; 9 Co. 48. 
92; 1 Brownl. 212.-4. The abator In the following list of abbreviations 
of a private nuisance cannot remove are given the titles of many books. 
the materials further than necessary, This being thought the most conveni
nor convert them to his own use. ent place to introduce such matter. 
Dalt. c. 50. And so much only of . 
the thing as causes . the nuisance .A,~, the fi~ letter or. the alphabet, .. 
should be removed' as if a house be IORleUmee UIed In t!'e a!"llent law boob to 

. . ' • denote tbat the .. f1ng g the firet of that 
built too hIgh, 80 much , only as 18 too number in the book. A, &Il abbreyiatioo, 
high should be pulled down. 9 Co. A iI uled for anODYIllOU8. 
53; God. 221; 2 Str. 686.-5. If .A. ~~. Oft Corp. .AnplI.and AIIHIII on 
the nuisance can be removed without Corporation. SoInetimee cued A",.. ora 

destruction and delivered to a magis. C'1: B ADonymoul Reporll, printed at the 
trate, it is advisable to do 80; as in end ~f Bendl.', Repone. 
the case of a libellous print or paper A. D. ADIIo Domini; in the year of our 

atrecting an individual, but still it Lo~'\E Ad Iph dEll" R ... 
be dest yed .. Co 125 b • 2 4. • 0 UI an III epo._ 

may ro...., '! , A. F. Oft Fizt. AlDOl and Ferard lID 
Campb. 511. See, as to cutting F'lXtUre8. 

down trees, Roll. Rep. 394; 3 BuIs. A. K • • "A. A. K. ManhaR', (Kty.) 
198; Vin. Ab. tit. Trees, E, and Reportl. . 
Nuisance W Ab. or A6r. AbndJ!l*lt. 

ABATO' R·· 1st h h bates .A!'r. Ca. Bq. Abridgment or Cuee in 
18, .' e w 0 a Equity. 

or prostrates a nUISance; 2, he who .A6. SA. Abbott OD Shipping. 
having no right of entry, gets poe. .Ace. Aceord or IIf"IIIIo 
&eliSion of the freehold to the preju. Act. A~'IRepone. ReJlOlUorCa_ 
dice of an heir or devisee after the argD~ and adjudged before the Moet No~" 
. ' . and r!fht Honourable the Lordi Commll. 

tune when the ancestor died, and .ionen of Appeall in Prize Ca_' allO on 
before the heir or devisee enters. See Appeell befOre the King'. IIIOIIt ~cellent 
article Abatemmt. As to the conse- Majeetl in coaneil, ftoom May, 1809, to 
quence of an abator dymg' in ~ July, 18~0; with ~n Append~ll CODtaininc 
. d' E' r-- Orden ID CouncIl, loItruCUoDl, &c. to 

81on, see A ams s ~ect. 43. • 1810.! VoI& 8_ 
ABA TUDA,ob.lde. Any thing .Ae'. &6' Acta Regia. 

diminished; as, moneta abatuda, Atl. Bjet:f. Ad&IDI OD EjectmeDt. A 
which is money clipped or diminished Treatile on the Law or Ejectment, &.c. 
in value Cowell h t 1 yol. Thi. i, & 'Jery able work. 10 Serr· 

• _! ,. • & Rawle,Hl 
ABA VUS, riftl law, is the great .Ad. t Eli. AcIoIpbu uad EDia', Jle. 

grandfather, or fourth male ascen· pen; 
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~".. Ad fiDem. A.t or oeu the end. A.,.. fill Water C_,.,II'. ADpll on the 
Aa. Ad IIeCtam" YicIe AU. commoa law in relauoD 10 Watereonr-. 
AtU...·' R. Add8m.·, I!:ccIeeiutical .A.II. ADDe; u 1 ADD.CI. 7. 

Jteporta. ID E. Eccl. Rep. .A.IIII. ADDaly', Reportl. c.- dariDr 
.AMY. R. Addu', Reporta. the time of Lord Hardwicke iD the KiD,', 
.Aa.r. Adminiatrator. BeDeb. 7. 8. 9 aad 10 K. Georp II. to 
.Aq. C. lJL Adye on COIartl MartiaL which are added aome determinlluon. of the 
.AiL R. Aiken', Reporta. late Lord C. J. Lee; and al80 t .. o equity 
At Aleyn', c.-. ca_ by Lord Chancellor Hard .. icke. 1 yol. 
At Aline.. .AI. fl. Et alii. and otben. Tbi. book iI nanally cited. c... Temp. 
AI. 4' N. Alcock and Napier', Reporta. Hardw • 
.AI.. R. Alabama Reporta. .Anneal. l1li h,. ADDea1eyon 11II\I1'aaae. 
Ale. Reg. C... Alcock', Re(iltration .A1l0li. AnonymalJl. 

e-. Anllr. ADltrotber'a Reporta. Reporta 
AI&. 4- V .. Ilou.DW. A Dipatoftbe of _ ar(U8d aDd determined iD the 

1&_ oIlr1i..a.ippi, by 'I'.J. Foz Alden aDd Court of Ezchequer, from Euler Term, 3i 
J. A. Vaa H_D. Gao. III. 1792, to TriDity Term, 37 Gao. 

.AUr. IIiIt. Aldridge', lliltory of tho IlL 1797. 3,01& 8vo. ByGeorp ADatru-
Courts or Law. thor. • 

Alit. Prill. AIi_', Principle, of the ARIA. N. P. C. ADthon', Nili Priu 
Criminal La .. of8cotland. ea-. 

All. 4' "r. 7\-. AlIeD and Morria'a Trial. AlItA. BlNp. ADthon', edition of She,. 
AJkY. L. D. of lIAr. AlleYDe', Legal pard', Touchatone. 

:o.,re. of Marrilge conaidered. Ap. J .. CiIl. Apad JlIItioiaaam, or Ju. 
.Au.. P.rt. AUnat on Partition. tiniID·. Inatitutea • 
.Aa. America, American, or American.. App. Appoooition. 

'.A.6. Ambler'. Reportl. Reportl of .Apps. AppendiL 
_ arped aDd determined in tbe High ArcA. Arehbold. AreA. Cillo Pl. Areh. 
c-rt ofChaDcery, .. itb lOme few iD otber bold', Civil P,,*,iDp. AreA. Cr. Pl. Areb. 
_rta. B.lCharIeaAmbler.1Yol."'. bold'.CriminalPle8dinp. AreA.Pr. Arch· 

A .. 4' FIIr. oa Fizt. A_ and Ferard bold', Practice. AreA. B. L. Archbold', 
lID F"azturea. Bankrupt Law • 

.bur. America, AmericaD or American.. Arg. Arpmento, by aD ar,ament drawn 

.04_. Dig. American Digeat. from ,aeb a law. Jlalao.ipdieurpado • 

.A.er. Jar. American Juriat. Arg. Jail. IuItitation all Droit Fran' 
A.. Anonymoaa. liail, r.r M. Argoll. A..,. Aode.--', Reporta. Reporta in Ar: • Rep. Arkan .. Reporta. See Nil', 

the Cummon Piau, chieBy in the reiga of Rep. 
Qu.n Eliabetb, 9 parta. By Sir &1m. Ari. ". &.t. ArbDRI KeY_ Sta. 
~ tutea. 

Allder. ell. War. Auderdoo on Churah Art. Artic1e. W...... AI...". R. Aabmead', Reporta. 
AMr. Andrew8', Repnrta. Re~ of Ale 4' JI.". luc. Aao and IlIaD_I'. 

__ arped aad adjDdpd in the Court of Inetitulea of tbe La .. , of Spain. 
KiDr'. 8each iD the uiIt aDd 19th yeara of All. or Lib. Au. Liber ~1lIDo or 
!be Nip of Kill( Gaurp IL By Gearp Pleu of the Crown. 
Aadre_ 1 YOl. 8_ All. Enl. Alton'. Entriea. 

A.,.. 011 All". E"i. ADpll', laqlliry iDto AlIaerl. oa.llilr. Atherley lID the Law or 
the rale of law wbiah creaIeI a ript to aa Marria,. and other Family SeU1emema. 
a-penal heredi .... Dt, by ID ad_ .Aek. Atkyn'. Reportl. 
enjuymeDt oft_t1y..... Aek. P. To Atkyo'. ParliameDtaryTracll. ....,. OIl""'. Aupll'. Practical Sum· ALt. OIl CIIII. Atkm-IIIlCooY81aaeinr • 

• _ry of'the Law of Alaipmenll ill Uual Ali. _ nt. A~ OQ Marketable 
tar creditora. Tit1ea • 

.A., • .. B. To AupU on BaDk Tax. .Au. iD practoe, iI ID abbreYiation fOr A.,. OIl Corp. Augell lID the La .. of' the word, at ,uit of, aad i.1lIed .. ben the 
rrm .. Corporaticaa. defiladant fils an1 pJeadinp: fOr uample : 
~._ LiflliI. Aurell'. Treati .. on the wben the defendant ente ... a plea he pilla 

Ullliratioo or AcUODI at Law, aad Saill in hiinamebefOretbatofthepiaiDtiw,reY8J'11inr 
Eqaity. tbe order in .. hicb they ara on the record. 

Aag.fIII 7We Wilt. AupU lID the ri,bt C. D. (the dofendant), "'. A. B. (the plain. 
ofpnpmy in Tide Walen. tilt) 
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A .... • 11 Jur. The Province of JIIJia. 
prudeDce determined, by John Anatin. 

Autll. Authentica, in the Authentic; 
that is the Sa.....,.., of lOIIIe of the Novllia 
of the ci .. iIlaw ineerted in the code under 
,uch a title. 

Ayl. AylifFe'. Pandect. New Pandectof 
the Roman Civil Law, with mllny uaeful 
o_"ation. thereen, abowing wherein that 
lawdifFen from the municipal law of Great 
Britain and from the Caoen law in geDenl, 
&e. 1 vol. foL 

Ayl. Part~f' Ayllifu'. Parergon juris 
canonici Anghcani. . 

Ann. Mar. LaID. Azuni', Maritime 
Law of Europe. 

B, b, is uaed to point out that a number 
uled at the head of a page to denote the folio, 
it the Rcond number of the RIDe volume. 

B. B. Bail Bond. 
B. or Bit. Book. 
B. ~ A. BarnWlII and Aldennn'. Re. 

porl& Reports of CIlftI argued and deter. 
mined in the Court of King'. Bench. By 
R. V. &mwall and E. H. Aldenen. 4 vol .. 
8vo. Tbeae reports commence Michael· 
mu Term, 58 Geo. III. (1817) and end 
witb Trinity Term,2 Gao. IV. (1821.) In 
E. C. L. R. 

B. 4' B. Ball and Beatty', Report.. 
B. C. Brown'. Chancery Reporl& 
B. Bcd. 1.. BIUII', EcCleaiutical Law. 

" vol •• 8vo. 
B. J • .,. Bum', J natice. 4 vol. Bvo. 
B. N. C. Brooke', New Cuea. Vide 

BtUeID. )JOlt. 
B. P. C. or Bro.Parl. Cu. Brown', Par. 

liamentary Cuea. 
B. 4' P. or Bot. 4' Pull. Boanquet and 

Puller', Reporl& Qeportl in the Courts of 
Common PI... and Exchequer Chamber, 
and in tbe Houae of Lordi, fiom Euter 
Term, 36 Gao. III. 1196, to Hilary Term, 
44 Geo.III. 1804. By J. B. Boaanqueland 
Chr. Puller. i voJ.. 8,,0. The lut two 
volumea form a new aeria and come down 
10 1807, and are cited 1 and 2 New Re
ports, more frequently than 4 and 5 B. & P. 
Tb_ reporta are cootinned by W. P. Taun· 
lon, Eaq. 

B. R. or K. B. Kin,', Dencb. 
B. fr. Bishop', Trial. 
Bab. l1li Aact. Babington on the Law of 

Auctiona. 
Ba6. &t qff. Babington OR Set ofF and 

mutual credit. 
Bac • .Aw. Bacoo', Abridgtnent. A new 

Abridgment of the Law. By Matthew 
Bacon. With _aiderable addition. by 
Henry Gwillim; and with the addition, of 
tbe later Engliab and tbe American deci. 
.iona. Thi. book is generally cited by the 

ADD 

JI8I'8 and aneti_ by the title. An edi· 
tion ofthi. work is in the pl'lllll, with DOteI to 
American law and decisiona, by the author 
ofthi. work. 

Bae. Compo .Arb. Bacon', (M.) Complete 
Arbitrator. 

Bae. El. Bacon', Elementl of the Com. 
mon Law. 

Bac. Gtm. Bacoo on Go .. ernment. 
Bae. LaVl fr. Bacon'. Law Tracl& 
Bac. fAa.. Bacon (M.) on I-... and 

Term. of Yean. 
Btul. Lib. Reg. Bucon', (John) Liber 

Regil, vel Tbe Aurus Rerum Eccleaiuti. 
carum. 

&c. Ultl. Bacon'. Readin, on the ... 
tute of Vae.. This is printed in bis Law 
Tracts. 

Bach. Man. &che'. Mallual of a Penn. 
'ylvania J Ultice of the Peace. 

Bail. R. Bailey'. Reporta. 
Bain6. on M. ~ M. Bainbridge on Mines 

and Mineral .. 
Baldlll. R. Baldwin'. Circuit Court Rea 

porl& 
Ball ~ Best. Ball and Beatty's Reporta. 

Reporta ofC_ in the High Court ofCban. 
cery in IrelllDd darinll' the time of Lord 
Mannen, (rom 1807 to 1815. ] vol.8N. 

Balla". Lim. Ballantine on Limitatiou. 
Bane. Sup. Vpper Delich. 
Barb. Eq. Dig. Barboar'. Equity Digest. 
Barb. Cr. Pl. Barbour'. Criminal Plead •. 

ing. 
Barb. Grot. Grotius on War and Peace, 

with notea by Barbeyrac. 
Barb. Puff. PafFendorf'1 Law of Na. 

ture and Natienl, with DOtet by M. Bar. 
beync. 

Barb. lIIIiJd qff. Barbour on the law of 
Set.olF, with an appelldix of precedenl& 

Barn. C. Barnardiaton'. Cbancery Re
porl& Roporta of Caaea in Chancery. By 
Thoma, Barnlrdiltoo. J voL Lord Man .. 
&eld abaolately fOrbid the citin, of this book. 
for it wonld be only mialeadiog atadentl to 
put them upon reading it. 2 Burr.ll42, ia. 
margin. 

Bam. Barnardiaton'. K. B. Reporta. 
ReportlofCaaea in the King'. BelIch, &om 
12 Geurge J, to Trinitl term 7 George 2, I 
vol.. Tbi. book i, Aid to be .. not ofmucb 
lathority," Dougl. 333, n.; "of Ilill _ • 
authority than 10 Mod." Doug. 689, n.; 
.. a bad reporter." 1 EaIl, 64~, D. 

&rA. ~ Ald. BamewaU & Alderaon'. 
Reports, Vide B. & A. In E. C. L. R. 

Bam. ~ .Adolpo Barnwall & AdolphUl'. 
Reports. 10 E. \1 L. R. 

Bam. .~ Crt... Barnewan &. CI'IIII
well'. Reporta. In E. C. L. R. 

/Jam. 81&.,. Barnea'. Sberi1l: 
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..... s.m. .. Note. of Practice. 
II .. of c.- or Practice takea in Com. 
_ Plea .. &om Micbulmu, 17ai, to 
BiJ.ry, 1756, incIa.i.ft, to wbieb ia added 
& aminaatiaa or __ to the ead or &be 
nip ofGt.p IL 1 vol. 8,0. 

B.rr. oe.. &aL. Buringtoo'.Obleffto 
..... GIl the more UCMmt _ta_ 

lkrr. n.. Barry', Toaa"", 
1Icrt. Bl C.... Bartoa'. Elementa of 

OmteyaDCing. s.n. Pm. eo... Bar. 
ilia'. p....s.uta or Coaveyuaoing. lkrt. 
B. Bf. Bartoo'. 8ait ia Equity. 
.",., R. Batty'. Reporll or __ de. 

lIrmiaed in the K. 8. Inluld. 
s.y, R. Bay'. Reporta. 
lk". BillI. Bayley on Biu.. 
..". Cl. Pro Bayley', Chamber Prac

tice. 
lIMa. N, Bz.t. Brief ,lew of &be .rit 

or Nt EJuat RIpe, u aD eqaitable ~ 
!lyJ. Bea_ 

..... Eq. Beamea on FAlaity Plelding. 
lIMa. Onl. CMII. Bea_'. Geoem 

Orden orthe Hip Court of Chancery, from 
1&00 to 1815-

s.t. R. Beatty'. Reperta determined 
ia &be HiP Coart of Chaacery io Inlaad. 

..... It Beaftll'. Chancery Reporta. 
s..-. Beawea'. Lu Mercatori •• 
Bd'. JIftL Jar. Bee .. '. Medical Jaril-

pndeace. 
Ike', R. Bee'. Repom. 
Ikll" c_.. Bell'. Commentarie. on 

&be Lanof'8cotIand, and OIl the Prillclplel 
or MereaatiJe Jariapradeon. 

&lL. Del. U. 1.. Beller'. Delineation 
.,0.;_1 Law. 

Ikll'. Diet. Dictionary or &be Law of 
8eatlaad. By Robert BelL 

Ikll', JI~ Jur. BeU'. Medical Jaril
p1IIfeaae, It .. 

Belka Bellewe" c.- iD &be time of 
K. Ricllud II. BelJewe'. _ in the time 
of Heary VIII .. Edw. VI., and Q. Miry, 
eoIIeatecI oa& of Brooke'. Abridgment, Ind 
!.'J'&Drd aader yean, with a table, an cited 
BrooIie'. New c. ... Belli. 7\0. BeIHnttbam'. TrilL 

IWt'I s.,. Belt'. SuppJemeaL Sap-
1IIemeat to the Reporta in Chaacery of rraacis V_yo Senior, FAq. durinr the 
__ of' 1-.1 Cb. J. Hlrdwicke. Belt·, V....... Bell'l edilioo of'Veaey SeD.'. Reporll. 

BnL Benloe &. Dala'. Reportl. 
R.part. .ad PJeadinp ia CommOll Piela, 
ill 1M reipa of K. Heary VII. Heary V III. 
Edward VI. ,ad Queeo. Miry Dnd Elia. 
IIeth. B, Willilm Benloe and WiUiam 
IJalilaa. 80e 1krD &tal. 
.... _.b. Beaeoke OD A ...... 
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Belin. DiN. BeDoet'. Short m-talioo 
on tho aatun and MODI proceedinp ia 
the Muter'. Office, In the Court of Chan. 
cery. Sometimea thia book ia cited BrIIn. 
Prilct. 

B,aa. Pnct. See Bata. DiN. 
BffItIa. Be. Bentham'. Treatiae Oil 

1 adlcial E,ideace. 
&U'. Ad,.. Pro Belt'. Admiralty Prac

tice. 
Bft. II lIMa. Bevil OD Homicide. 
Bi.,.. Blogham. Bi.,. l.f. Biolt'b ... 

OIl lofancy. Bi., ... Jild,. BiDrbam on 
Judgmeoll lad Ezecatioa.. Bing. 1.. ~ 
T. Biogb.m 00 the Law of Landlord aDd 
TenaoL Bing. R. Bingham'. Report& In 
E.C. L. R. m.,.li. C. Binrbam'. New 
Cue •• 

Bi.a. ReporII oreue. adjadEed in the 
Supreme Coart ofPlDDI1lvuia. 8y Horace 
BinDer. 6 vola. 8 va. 

Bird 011 Cfllle. Bird OIl CoaveylDcinr • 
Bird 1.. ~ T. Bird 011 the Law. reapecting 
IaDdlord.,lenlnll, and lodge.... Bircr, &I. 
Pro Bird'. Solutioa or Precedeata or Set. 
~ta. 

Bim, D. ,. AN. TraiN de I' Ablence et 
de 181 eftecll, par M. BinL 

Bit,. on Lif'.BIt. B~ on the Law or 
Es&alel for Life. 

BL Blount'. Law Dictionuy aad GI ... 
IIry. 

BI. C .... or COI/I,.. Commentariee on 
the Law. or £o,land, by Sir William 
Blacbtooe, "' vol.. Lord RedeBd.lo aid 
he WII _ry to heu thia book cited I. II. 
".tAority; &be lalbor woold bue been lOrry 
to hIVe heard the book 10 cited; Lord 
Redeldlle did Dot conlider it .Deb. 1 Sch. 
&.Le£32'7. 

BL Rep. Sir Wm. Bllckltooe'. Repo~ 
R8pI)rlI of 01_ determioed io the llveral 
COUN of Westminller Hall, from 1746 to 
1'779. By Sir William mlckllone. !a 
,01 .. 890. Tb_ nporll Ire lIid Dot to be 
very accurate. Per LeI. Mllllfield, Doug. 
92, a. 

IlL H. HCDI'1 Blac1lllalle'. Reporta, _ 
tiDlOl cited H. Bl. 

Black. 1.. T. Blacbtone'. Law Tr&ctl. 
Blacltf. R. BlackfOrd'. Reporte. 
Blair. Cia. Pro Blake'. Practice or the 

Court orCb.ocery of the ate of New York. 
Blaa. D.AM. Blloey on Life Annuitier. 
Blllft~' CA. R. Biuld'. Chaocery Re

porte. 
BiInlIA. Lira. m.Debord on Limitations, 
Blig". R. Blia-h'. Reperta of _ de

cided in the HoIillO or Lord.. Then Bra 
t_ IIOriee of tbeee reporlI, the fiflt contalo. 
tbno ,oIame-, and the Iut, leD i ud ia IliIl 
00Iltinaed. 
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""'111. Blaut'. Law Diadaaarl ud 
G_uy. 

So. R. Ad. Booth oa Real Actiau. 
8M. Ihc. Bohun'. DeclaratiOllll. Boll. 

B~. L. Bohun'. Engliah Lawyer. 8M. 
Pn1l. Loa. Bohan'. Pri,ilegia Londini. 

&OC •• &oc.', CII.. Pro Doote'. Chanoery 
Practice. iJoIIte', 8. L. 8ocM'. Snit at 
Law. 

BoolA', R. A. Booth un Real Actioa •• 
BOI • • Pull. Bo.anqaet and Paller'. Re-

porta. Vide B. ~ P. 
Boae.OII COIl1l. lIoIcowen OIl Coavictiona. 
Bott. Bott's Poor Law.. a ,.8,,0. 
Boat:/a. 1"". Dr .• r. Boucher, laatitu-

lion au Droit Maritime. 
lloMI.y P." Dr. Com. Coora de Droit 

Commercial Muitime, par P. So BouJa, 
Patt· 

Boa .. L. D. Bouvier'. Law DiClionuy. 
Bod. 011 Lib. Bowlea on Libel& 
Br. or Brovml. Brownlow's Reports. 
Br. or Br. Ab. Brooke'. Abridgment. B,... Brady'. History of the .ucceaion 

of the Crown Of England. &.c. 
Brtle • . Bracton'. TreatillB on the Law. 

and CUllom, of Ea,laneL Vide u to cba
racter of tbi. book, Forteac. 419; Jonea on 
Bailm. 75; ISho •• llll; Fitz. Ab. Gard. 71. 

Brtle/r. L. Milt:. Brackenridge'. Law 
MiaceUany. . 

B,..d6. Brlldby on DiatI'l!8Ml. 
Brott. Pri... or B,..... Ma~. Brancbe's 

Principia legis equitatia, being an alpba. 
betical collection of maxim .. &.c. 

Bro". R. Brayton .. Report&. 
Breel", R. s.--'. Report&. 
Bree. Bel. Bre,ia Selecta, or Choioe 

Writa. 
Brill. Bridgman'. Report •• Reporta Iiom 

12 to 19 K. James. By Sir Jobn Bridgman. 
BrilL Dil(. Ind. Bridgman'. Digested 

Iadez.-Brid. u,. Bib. Bridgman'. Legal 
Bibliograpby.-BriIL COIle. Bridlfman's 
Precedeota of Conveyancing. Bri4. RIft. 
Bridgman's Reftectiona ontbe Study of the 
Law. BrilL &,wI'- Bridgman'. Synthe
• is. Brid. 71 ... J"r. Bridgman'. Th_ 
aura, J uridicua. 

Britlg. O. Orlando Bridgman's Reporta. 
Brit"'''' TreatilB on the ancient pleaa of 

&he Crown. 
Bro. or BrOlOJlI. Brownlow'. Report& Re. 

porta in tbe Common Pleas in tbe reign. of 
Queen Elizabetb and K. Jllmes I, in two 
parla. By Rich.rd Brownlow and Jobn 
Goldeaborough. Cited 1 Bro. 2 Bro. 

Bro. Ab. Brooke'. Abridgment. 
Bro A. ~ C. L. Brown'. Admiralty Ci,il 

Law. Tbi. book, though far too brief, de
lB"ea to be popular. Coop. JUlt. 670. 

Bro. C. C. BroWD', Chancery ea-
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Reporta in Chancerl &om 18 G.. 01. 
1788, to 34 Gao. II • 1794. Bl William 
Brown. 4 voW. 8tu. 

Bro. OJ!. Not. A Trealiae 011 the o8iae 
and practice of a Notary in England, •• 
connected with Mercantile InatralllBlllll, 
&.c. By Richard Brook .. 

Bro. P. C. Brown'. Parliamentary Ca_. 
Reporta of C_ upon Appea1a and Write 
of Error in tbe High Court,. Puliamaat. 
By Josiab Brown. 8 •• 8vo. 

Bro. 011 &lao Brown on Sales. 
Bro. V. M. Brown', Vade Mecum. 
Brod. R. BrockenbroUfh'. Reporta of 

Chief Juatice MlnhaU'. Decision .. 
Brotl. 4' Bing. Broclerip '" Bingham" 

Reporta. In E. Co L. R. 
Brot/IJlI. Redie. or Br_L Bill. Brown. 

low Redi,jvu •• 
Bnu, M. L. Br_', Military Law. B.', c.. Buck'. Ca_. Cues ill 

Bankruptcy in 1817, 1818. By J. W. Back. 
Bull. or BuU. N. P. Buller's Nili Pri ... 

When Bnller wrote biB N. P. he wu a 
young man and intended bis book to earry 
witb him on the circuit, for hi. own ue.. 
)0 Serg. '" R.49. 

But. BuIatrode'. Reporta. Reporta ill 
K. B. in the reign. of King James I. and 
Charlea I. in three pula. By Edward Bul. 
aU'Ode. 

Bunll. Bunbury', Reporta. Lord Man .. 
field 88)'1," Mr. Bunbury never meant lb.t 
tbOllB _ .hould be publiabed; they are 
,ery 100M notes." 5 Burr. 2658. 

Burge Corljl. oj L. Burge on the Con
Bict of LaWtl. 

Burge For. lA",. Burge OIl FonigD 
Law. 

Burlam. Burlamaqai·. Natural and 
Political Law. 

Bum', L. D. Burn', Law Dictionary. 
Bum', Jull. Burn'. Juatiee of the Peace. 

Bum', Bed. La", or Bum', B. 1. 
Burn's Ecdesiaatieal Law. 

Burtt. Cr. L. Burnett'. TreatiM OIl the 
Criminal Law of Scotland • 

lI"rr. Burrow'. Reports. 
Burr. Prtm. Burril'. Practice. 
Burr. &tL CtI,. Burrow'. Settlement 

Cues. 
Burr" 7h Burr'. Trial. 
Bud. Hor. Jur. Buller'. Rona Juridice 

SubseciYIII. 
C. Codex, tbe Code of Juatinian. C. 

Code. C. Chancellor. 
C. ~ A. Cooke and Alcock', Report&. 
C. B. Communi Banco, or CommOll 

Beneh. 
C. C. Circuit Court. 
C. C. Capi Corpa.. C. C. and B. B. 

Capi Corpu ud Bail Bood. 

Digitized by Google 



ABB ABB 

C. C. or Cit. c... c... in Chancery in Ca"'- R. Caltharp'lI Reportl 01 BpeCial 
....... partl. 11_ oftJ.e _, in 2 C. C. _ touching IIlver.1 cu.tom. and liber • 
• re r..-l7 miareporteci, Rid per !.ord tiee of the cit,. of London. 
£oa(hboroufh, IH.m. 332. Cal". Oft Part. Calvert on partiea to 

C. C. C. or Cr. Cir. c-. Crown eir. .uila iu equity. 
cait Companion. C .... ~ NontJ. Cameron and Norwood', 

C. C. & or Cai ... Cu. Caiaa'. eu. in Reporta. 
Error.. Campll. Campbell" Reportl. Reporta 

C. D. or C_. Dit. Comyn" DiplL of cue. argued and ruled at Nisi PriDl in 
Thia book ie cited in thia manner. Com. the courta of K. B. and C. P. from 1807 to 
Dig. Arbi&runeat, tAo i,) which 'iroi •. 1816. By John CampbeU. 4 .. 8,0. 
.. Cumyn" Digat, title Arbitrament, C.... Canon • 
• ,iIiaD lAo 2). 80metimet tho volume 'Cap. Capitulo, chapter. 
and pap .,. cited u follow.; 2 c.xn. Car. Carolua; u13Car. Il, ,L 2, c. 1. 
Die. 100. Carr. Cr. L. Carrington"Criminal Law. 

C. 4' D. C. C. Crawford and Dilt'8 Carr. ~ Mar'" Carrington and Manh. 
CriIaia&l c.-. man'. Reporta. 

C. 4' D. A6. C. CrawfOrd and Dix', Cart. Carter', Reportl. Reportl in C • 
.Abridpl Ca_ P. in 16, 17, 18 and 19, Charlea 11. 

C. J. Chief ID1tice. Carta tk Fm Carta de Foreeta. 
C. 4' J. Crompton &. Janie', Exchequer Car"'. Certhcw' • .Reporte. Reportl in 

Jlepor&.. K. 8. trom 3 Jamea II. 1688, to 12 Wm. 
C.4' F. Clark &. Findley'. Reporta. Ill. 1700. By Thom .. Carthew.-c.r. 
C. J. c. P. Chief J uatice of the Com. thew and Comberbach are hid by Ld. Thur. 

_ PIeu. low to be equally bad .uthority, I Bro. C. C. 
C. J. IC. B. Chief JDltice of the King'. 97 i but LeI. Kenyon .y. Carthew is, in 

lJeDcb. general, a good reporter. 
C. J. Q. B. ChiefJUltice oCthe Queen'. Cary. Cary" Reporta., Reporta in Chan. 

Bencb. eery, whereunto i. anexed the King'. Or. 
C. J. U. B. Chief J aatiee oC the Upper der and Decree in Chancery for a rule to be 

Bencb. During the time of the common. oble"ed in th.t Court. 
walth, the En,li_ Court oC Lhe Kiug'. Cary 011 Perin. Cary on the law of 
Bench ••• called the Upper Bench. partnel'llhip. 

C. ~ II. Crompton &. Meeaon'. Report.. CII •• 0/ App. c.... 01 Appeals to the 
C. ~ II. Carrington &. Mar,ham', Re- H. of L. , 

porta. Ca •• L. Eq. Cuee and opinioUl in Law, 
C. 11. ~ R. Crompton, X_n and Equity and Conveyancing. ~ vo". 890-

a-'a Excbequer .Reporta. Ca •• of Pro Ceeea of Practice in the 
C. N. P. C. Campbell', Niei PriDlC"". Court of the King'. Bench, from the reign 
C. P. Common Plea.. of Eliz. to the 14 Goo. 3. 
C. ~ P. or Car. 4- Paill. Carrington &. Ca •• of &ft. Cues oCSetLlement. 

Paine', Reporta, in k. c. L. R. Ca,. Temp. HtwtlVJ. C.... doring the 
C. 4- P. Craig & Pbillips'. Reporta. time of Lord Hardwicke. 
C. R. or Cit. R. Chllllcery Reportl. Cae. nlllp' 7lIlb. Ceeea during the time 
C. ~ R. Cockburn and Rowe'. Reporta. oC Lord Talbot. 
C. n-l. Codice ~ in the CA. Chancellor. 

'l'beocboian code. CA. Ca. Cuea io Chancery. The two 
c.. C'_ or placitum. pu1II or volu_ of theae reporta Iro com· 
e.. T. K. Select a_ tempore Kiar. monly cited 1 or 2 Ch. Ca~ It is proper to 
Ca. T. TIIl6. Ca_ 'fempore TalbaL oblene that the work eatltled" Repurta of 
c.. 111. in practice, i. the abbr.,iatioll Ca_ in Chancery," i. a di.tinct collectinn 

or CGfJia " ",tiI/anU/tlum. oC cueP. The three volome. are D10ally 
c.m.u'. R. <Ainea'. ,'erm Reporta. cited III I, 2, or 3 Ch. Rep. 
Caiwa'.o... Cainee', Ca_, in error. CA. Pro Precedenta in Chancery. 
CaiMe', Pro Caioea'. Practice. CII. R. Reporta in Chancery. 
Ccbl. R. Calclecott'. Reporla. CA. Rep. Vide Ch. Calle .. 
Ccbl. S. C. Caldecott'.SoltlementOUCli plulmb. 011 Jur. of CIuI". Chamber. on 

-aimea cited CIIltl. R. the J urisdiclion of the High Court of Chan. 
eou.. Ar6it. Caldwell on Arbitration. eery, over the peraon. IlIId property of in. 
CoiL 011 &to. CeIIis on tho Law relating fanlll. 

lo 8ewera. CM""'. L. ~ T. Cbambera on the law 
Call', R. Ceu', Reporta. oC Landlord aDd TOIIUIL 
VOL. 1.-3. 
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CluJrlt. Cbarlton. T. U. P. Cllllrl. T. 
U. P. Chulton'. Reportl. R. M. CAllrlt. R. 
M. Charlton'. Reporte. 

CII_', 7\'. Chile's Trial. 
Clur. Ca. Cherokee CIIIe. 
CltipIII. R. Chipman'. Repol1l. D. 

Cllipm. D. Chipman'. RepoN. 
Cllipm. Cmr. Ese.y on tbe Law o( 

Contracte fur the paymeDt o( Specific Iw 
ticlea. By Daniel Chipman. 

Cit. Con'r. A practical treatiae on the 
Law of ConI rae I., not under _I, IDd upon 
the UBual defencea to action. thereon. By 
J_ph Chitty, Jr. 1 vo\. 8vo. Ciled CbiL 
on Contr. 

CAit. Oft API" Chitty'. Practical Treatiae 
on the law relating to apprenticea and jour. 
Deymen. 

CAit.oll BUI.. Chitty on Rill .. 
C/lit.jr.oll Bilh. Chitty,junior,OD Bill .. 
Cllit. Com. L. Cbitty'. treeti" on Com· 

mercial Law. 
Cltit. Cr. L. Chitty'. Criminal Law. 
CAito on /Je,. Chitty on the Law of De.. 

.np. 
Cltit. F. Chitty'. Forme and practical 

proceedinll'e. 
Cltit. Merl. J.r~ Chitty on Medical Juria. 

prudence. 
Cltit. Rep. Chitty'e Report&. In E. C. L. R. 
Cltit. Pl. A Practical Treatiae on Plead. 

ing. .. No peraon competent to appreciate 
tho difficulty orthe talk performed in com. 
piling thil work, can ever perole it, without 
high admiration of the learning, talent and 
industry of the author." Stepb. on PL h'. 
Mr. Lawe. in hi. valuable treatil80n Plead· 
ing in Asaompsit beara the .. me lcatimony 
to the merite of the author. p. 55 •. 

CAito Pr. Chitty'. General Practice. A 
IDOIt excellent Ind practical work. 

Cllrie. B. L. Christian'. Bankrupt LaWI. 
Ci". Civil. 
Ci". Code LA. Civil Code o( Loowan .. 
Cl. A,.. Clerk'. AaliltanL 
Cla.. H. ~ W. Clancy on the Rill'hte, 

Dutie. and L.abiliti"" ofHulbami and Wife. 
Clark on fAa,. Clark'. Enquiry into the 

Dature of Lea.ea. 
Clarke, R. Clarke'. Reporte. 
Clark ~ Pi". CI.rk and Finelly'. Reporte. 
Clark. Adm. Pro Clarke's Practice in 

the Admiralty. 
Clark. Praz. Clarke'. Praxi .. being the 

manllcr of proceoding iD the eccle.iaatical 
COIJrCa. 

Clay. CI.yton'. Reporte. Reporte of PIe .. 
of Aaaize It York, with lOme precedents 
u.eful for pleade .... in Enrlilh. 1 yol. 12mo. 

Cleir. V. et Co •• t. C1eirac, U. et CoUI
tome. de la mer. 

Clerke'. Rud. Clerke'. RudimeDte of 
Amerioan Law aDd Practice. 
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Clift. Clift'. Entriee. 
C.JI. A particle used before other wom 

to imply that the peraon spoken of ~ 
the 81me character lUI other p8fIOu, whoee 
character i. mentioned, II co-uocutorl, an 
ezecutor with othera; co-heir, an heir with 
otbera; co-partner, a partner with othen, 
&c.-Co. is allO au abbrevation (or com. 
pany, II John Smith & Co. When 10 ab
breviated it 11110 repreaente county. 

Co. Cuke'. Reporl_. Reporte of R_ 
lutionl, &c. in the leveral coorts, of_ 
never reaolved or adjudged belbre; and the 
realOns and caOIeS of the reaolution., &e. 
from 14 Q. Eliz. (1572,) to 13 K. Jam", 
(1616,) J3 par ... with references to all the 
book. of the common IIlW, the plcadi",. in 
Engliah, and many additional notca and 
referenC88 by G. WillOn, Eeq. CilAld_. 
times Rep. See I BI. Com. 72. 

Co. or Co. Rep. Coke'. Report&. 
Co. Bnt. Coke'. Enlriee. 
Co. B. L Cooke'. Bankrupt Law, in!l 

vol •. 8vo. 
Co. all Call"'. Coke on Courte; 4th 

Inllitute. See In.'. below, and 1 BI. Com. 
73. 

Co. Lilt. Coke on LiUleton. See 'nd. 
A. to the character of thie book _ 1 m. 
Com.73. 

Co. M. C. Coke'. MlofIIa Charta; 2d 
Institute. See In.t. and 1 BI. Colli. 73. 

CD. P. C. Coke'. Plelll of the CrOWD. 
See In.t. IIDd I BI. Com. 73. 

Cock. ~ Ror.oe. CockbDrn aDd Rowe'. 
Reporte. 

Code Cifl. Code Civil. or Civil Code o( 
France. Tbi, work i, UBUlIlly died by the 
article. 

Cod. Nllp- Code Napoleon. The.me 
II Code Civil. 

Code COlli. Code de Commerce. 
Code Pin. Code Penal. 
Code Pro. Code de Proc6dure. 
Col. Column, in the firat or lecood coIumD 

of the book quoted. 
Col. ~ Cai. CII.. ColemaD and Cainea'. 

Case •• 
Coli. on Pill. Collier on the law o(patente. 
Coli. on Idietl. Collinson on the la" 

concemin~ idiots, &tc. 
coa. Rep. Colle'. Reporte. Reports of 

CalleB upon Appeall and write of Error in 
the High Courte of Parliament from 1697 
in 1709, being a supplementary volume to 
Brown'. CaIleB in ParliamenL By Rich.rd 
Colle. J vol. Svo. 

Com. or Com. R'f/. Comyn', Reporte. 
Co,n. Contr. (',olDyn on ('-untracl. 
Com. on IT,. Comyn on Usury. 
COf/!. Dig. Comyn's Digclt. A DiJHt 

of the Laws of Engl.nd, by the Right 110-
1I0urllble Sir JobD Comyn, Kni,ht, with 
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additiaDa by Anlbaay Hammond, Eaq. and 
DOIe8 of American Dcd.illn .. by 'rhomu 
Day. Eaq. in 8 yol.. Thia ia an nceUent 
diJe8t,4 Dan. 327. 

C_ L. ~ To QmJyn on the Law of 
Landlord and TenanL 

eo.. La.. Commereiallaw. 
C_. La •• RIp. Common Law Report. 

edited by Serpat and Lowber. Vide E. 
C. LRep. 

c-6. Comberbach'a Reporlll. Report. 
in K. B. from 1 K. Jam. II. (l685.) 10 10 
K.. William 111. (l69B.) By Roller Comber. 
bach.-Comberbach i. said by Lord Thur. 
low 10 be bad anthorily. 1 Bro. C. C.97. C_... Blackslone', CoaJmenlarice. 

CAd. Condenl'ed. 
Collll. Cit. R. Condensed Chancery Re

portI-
Corul. B:I. R. Qmdensed Exchequer 

llepoN. 
C".,. Congre.. 
Codl. Pro Conklinr'. Practice or the 

_rtI or the United Slatea. 
c.... R. Conneeticut ReportB. 
C ..... CUlt. R. Cooroy'.Culodillm Re

parIII. 
C" ... del MIr. ConIOIaIo del Mare. 
c.... Ct. R. Conetitutional Court Re-

~ Eq. R. Cooper'. Equity Report.. 
~ Coop. Ca,. c.- in tbe Hirb Court of 
Chancery during the time or Lord Chancel· 
lor Eldon, in Hilary, Euter, and Trinity 
Terme, 55 Ceo. III. IB15, with a few _ 
ofan earlier period. By George Cooper. 1 
YOl. 8Yo. Tb_ reporta are a continnation 
of tJJc.e by V_yand Beame-,l1nd are con· 
tinued by Merime. 

CtIOp.OII Lib. Cooper on the law of libel •• 
Coop. Eq. PI. Cooper" Equity PJeadin,. 
Coop. JUIt. Cooper'. Jnetinlan'. Iuli. 

bdA. 
CtMIpe Med. Jar. Cooper'. Medical Juria

pradence. 
Coop. t. BrtltlgA. Cooper'. _ in the 

time of Broqbam. 
Coop. P. P. CGoper'. Pointe of Practice. 
Co,t. Ccmtn. 
CO/JU JIorlg. Coote on Mortgagee. 
Cori. ~ Dan. Corbet and Daniel'. Elec-

tion Cuea. 
ConL .. U,e,. Comilb on Ueea. 
Corp. Jar. Ci.. Corpa. Jon. Ciyilia. 
CIIt. .A6r. CoUoD', Abridgment or Re-

eorda. 
CoD. l1li COlI •• R.i. CoYeDuy CID Coo. 

'"1aaoer', Evidence. 
CoaI.IIIl. Cowel'. Law Dictionary, or 

the Interpreter or worda and term .. uaed 
either in the COIDIDGII or ItalUte Ian or 
Great Britain. 

ADD 

CINIpo Cowper'. Reporta. Reporta in 
K. B. &om Hilary Term 14 Geo. III. 1774, 
10 Trinity Term IB Geo. III. 177B, both 
inclusive. By Henry Cowper. 2 vola. Byo. 

Co •• R. Cowen's Repor ... N. Y. 
Cu', Ca,. Cox', C..... c.- deter. 

mined in the Courts or Equity &om 1183 to 
1796 inclneiye. 

Coze', R. Coxe'. Reporta. 
Crabb's C. L. Crabb'l Common Law. A 

Hialory of the Engliah Law; or an attempt 
10 trace the ri_, JIlogreBl. and changee or 
the Common Law. By Geor~e Crabb. 

Craig ~ Plail. . Crair and Phillip'" Re
porta. 

Crom/t R. Cranch'. Reporlll. 
Crto",. R. Cr_weU'1 ReJlOrti of .. _ 

decided in the Court for the relier or ineal
vent debtora. 

Cri .. COlI. Criminal COD-wm; adul. 
tery. 

Cro. Croke', Reports. Cro. Eli~. Croke', 
Report., durinr the lime of Queen .Eliza· 
beth, llao cited a, 1 Cro. Cro Jru;. Croke', 
Reports, durinr tbe time of KiDg Jame, I., 
alao cited a. 2 ('''ro. Cro. Car. Croke', Re
port., during the time of Charlee I., alIO 
cited .. 3 Cro. 

Cr_pt. Ez Rep. Crompton'l Exchequer 
Reports. 

CrolllP'. J. C. Crompton', Jurildictiaa 
of Co11ll8. 

Crumpt. '" Met •• Crompton and M_n'. 
Exchequer lteporta. 

Cronapt. Mea. '" Rose. Crompton, lIee
lOll and R_'. tzchequer Reporta. 

Crv. Dig. or Crvise's Dig. Cruile'. 
DigB8t of the Law of Real Property. C,,'. culpebil!., guilty; , .. cui. not guil
ty; a plea entered in action, of treapuI. 
Cui. pritt commonly written culprit; cul .. 
.. above mentioned, means culpabili-. or 
culpeble; and prit, which ia a corruption 
of p~t, and .Irnifiol ready. 1 Chitty Cr. 
Law,416. 

Cull. &lnkr. L. Cnllen'. Principlel of 
the Bankrupl Law. 

C"n. Cunningham'. Reports. Reporll 
iii K. B. in 7, B, 9 and 10 George II .. to 
whicb i. probed a propoeal for rendering 
the laWI of England clear and cerlliD, 
humbly oft'erecl to the consideralion of both 
HODICI of Parliament. By Tim. Cunnmr
ham. 

C"IIIL Diet. Cunningham'. Dictionary. 
A new and complete Law Dictionary, or 
General Abridrment of the Law, &.c. By 
T. Cunningham, 2 vol •• folio. 

Cur. ad •• ""ll. Curia adYilere vull. Vide 
Ampliation. 

Our. &ace. Cur.us Scaccarii, the aourt 
or the Star Chamber. 
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Cur •. 0... Carsu Cancenarial. 
Curt. R. Curteia'. EccIeaildtica1 Re-

port&.c C'O__ C • • art. .Alii. OXII. urtia OIl American 
Seamen. 

Cu.II. nu,t. Pro CashinII' on Traatee 
Proce .. or Foreign Attachment, of the laws 
of MUIIlcbusetta and Maine. 

D. dialogue; ... Dr. & Stud. d. 2. Co 24. 
or Uoctor and Student, dialogue 2, cbapter 
24. 

D. dictum; D. Digest of Justinian~ 
D. C. DiatrictCourt; DiatrictofColam. 

bia. 
D. ClIiplII. R. D. Chipman'. Report&. 
D. S. B. Debit .. n. breve. 
D. i C. Dow Ind Clark'. Reporta. 
D. C. Deacon and Cbitty'. Reports. 
D. E. Dumford and Eut'a Reports. 

Thi, book i. al80 cited II Term Reporta, 
abbreviated T. R. 

D. ~ L. Dan80n and Lloyd'. Mercantile 
Caaee. 

D. ~ R. Dowling aud Ryland'. Reporta 
of cues decided in the Court nf the Kiug·. 
Bench. J n E. C. L. R. 

D. ~. R. N. P. C. Dowlinll' and Ryland's 
Reporte of ca_ decided at Ni.i Priu.. In 
E.C.L.R. 

D. ~ S. Doctor and Student. 
D.4" lV. Drury and Wal.h'. Reports. 
D' .Apu.tGu, lEUDre.. (Eunes com. 

pl6tes du Chaneellier D'Alra_au, 15 voll. 
DtJK. Cr. L. Dagr'l Criminal Law. 
DtJl. Duliaan'. Repnrta. See BmI. 
Dall: Dallaa·. Reporte. 
D"U L. DalI .. •• Law. ofPenn.ylnnia. 
DaUOII, Diet. Dictionaire GeDlirai et 

rai80nne de Legi.lation. de Doctrine, et de 
Juriaprudenee. en matiere civile, commer. 
ciale. criminelle, adminiatrative, et de Droit 
Public. Par Armand Dallos, jeune. 

Dalr. Ftud. Pro Dalrymple's Ea.y. or 
Hlltoryof Feudal Properly in Great Bri
tain. Sometimes dted Dalr. F. L. 

Dalr. OR Efli. Dalrymple on the Polity 
or Entail .. 

Dalr. F. L. Dal"mple's Feodal Law. 
Dalt. JUlt. Dalton'. Juatice. 
Dalt. SA. Dalton'. Sheriff. 
D' Anll. D'Anven's Abridgment. 
Dan. Ord. Dani.h Ordinancea. 
Dan. Rep. DanieU·. Reporta. Reporta 

on the Equit1.ide oftbe Exchequer. before 
the Lord Chief Baron. commencing in tbe 
litting. before Triltity_Term. 57 Goo. III .. 
] 817. to the end of Hilary Term, 58 Geo. 
111 .. 1818. 

DtnI. ~ Ll. DalllOll &. Lloyd'a Reporta. 
Da".', R. Dana'. Rcporta. 
Dane' • .A6. Dane'a Abridgment of Arne

rioul Law. 

ABD 

lJw.. Davy'. Report&. Reporta of_ 
in the Kinjf's Coarte in Ireland. 2 to 9 
James, (16M to 1611,) with a lelmed pre
face dedicated to wrd Cbanoollor EUes. 
mere, &c •• tranalated into Englioh. By Sir 
John Davy •• 
I DaIl. Oil PlJf. Davies'. collection or_ 
respecting Paten ... 

Dalll. £gild. Pro Dawea', Epitome of 
tbe law of LandE'd Property. 

DIIIII. Renl Pro Dawes', Introduction to 
the knowledge or the law on Real Eetates. 

Dalll. 011 Arr. Dawea'l Commentaries 
on the law of Arl'Clt in ci"U_ 

DIJIII •• Or. ug. Dawaon'. Origo Legum. 
DetJc. R. Deacon'. Report&. 
Dr"c. ~ CAito Deacon and Chitty'. Re-

port .. 
Deb. l1li Jud. Debates un the Judiciary. 
Deft. Defendlnt. 
De8tlu,. R. Delluasure', Chancery Re

porta. 
Dee. R. DeYflrcux', Repnrta. 
Dee. Cit. R. Devereux', Chaneery Re. 

pol'l" 
Dee. ~ 8tJt. Devereux and Battle', Re. 

port .. 
Di. Dyer'. Reports. 
Dial. d~ S-. Dlalogu' de SoB_rio. 
DicIr. Ju.t. Dickinaon'. JUltiee. 
Dick. Pro Dickinaan', Practice of the 

Quarter and other SeBlion .. 
DicIr. Dicken', RepDrtll. Reporta of 

Ca_ in tbe Higb Court orChaneery. By 
John Dicken. Revised by John Wyatt, 
Esq. 2 vol.. 8vo.-" Mr. Dicken wa, a 
very attentive and diligent regiater; bllt hi, 
notes being rather loose. were not to be con· 
sidercd •• of very bigh authority." Per 
Lord Redelllie. 1 Seh. & Let: 240. Vide 
also, Sug. Vend. 146. 

Diet. Dictionary. 
Diet. de Jur. Dictionnaire de Jurispru

dence. 
Dig. Digeatofwrita. Dig. TbePandectl 

or Digest orthe civil law, cited Dig. 1. 2.S. 
6, for Digest, book I, tit. 2, law 5, section 8. 

DiIa. l1li 0. .... Disney', Law of Gaming. Doe,. ~ Stud. Doctor and Student. 
Doct. Pl. Doctrina Placitendi. 
Doder. Eftg. 1A1II. Dnderidp', English 

Lawyer. 
Dodt. B. Dodaon', Report&. 
Da.... Domal, Loi, Civillea. 
Dum. Pr«. Houtle of Lord .. 
lJGmat. Lois Civillea dans leur ordre 

Dlturel. Par M. Domat. 
Daulli. Dougl .. " Repnrta. vola 3 and' 

In E.C.L. R. 
Daug. Rl. Cae. Doo,la.', Eleetinn Cues. 
DoIII. or Dol/). P. C. Dow', Parliamen

taryC-. 
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Do. 4' C,...lre. Dow and Clarke's Re. 
peru cf c.- ill the Houae of Lords. 

DorM. P. C. Dowling'. Practical ea.c.. 
Do.. " R. N. P. Dowling and Ryan'. 

Nisi Prius Cues. 
Daa 4' Ry ••• C. DowUng and Ryan'. 

e.- for Magistrates. 
DtntJl. 4' By. DowlingandRyland'.Rc. 

pta of _ decided ill the Court of the 
Kin,'. Bench. In E. C. L. R. 

Dr. 4' St. Doctor snd Student. 
Drefll. 011 Illj. Drewry on Injunctions. 
Dnr.4' WilL DruryandWaIah'sReports. 
Dub. Dubitatur. 
DIIK. S. or DugrL Sum. Dugdale'. Sum. 

IIIDD8. 
DrIP. Orig. Dugdale'. Origines. 
DIItr. 811111. Dugdale'. Summonees. 
Dille or Dde's Cia. U'A. Duke'. Law 

afCbaritable VBe8. 
DInIL Pro Dunlap'. Practice. 
Dual. Ada. Pro Dunlap" Admiralty 

Practice. 
lh",.. OR J.r. Dupao_a on Juri .. 

dictiaU. D.,.... COII8L Dapao_a 011 the Con. 
lllitotion. 

Dr.r. Dr. Fr. Duranton, Droit Fran~ia. 
lhr.j. 4' Ba". Durnford and East'. 

-....: alao cited D. & E. or T. R. 
bn: Dr. OJ.. Fr. DuYer,ier, Droit 

Ciyil F~is. Tbia ia a continuation of 
ToaUier', Droit Ciyil Fran98i.. Tbe .fi,,, 
YUlume of Duver~er ill the aizltelltA volume 
of the continuallon. The work is lOme. 
Ii_ cited 16 TouD. or 16 Toullier, inatead 
ofbeing cited 1 Duv. or 1 Duvergier, &.0. 

IJ.G,. 011 Slat. DWirrill on Statutes. 
Df. Dyer'. Reports. 
B. Enter Term. 
B. Edward; u 9 £.3, c.9. 
B. -.f CfIfJ. Earl of Co, entry', Cue. 
B. C. L. R. Engliab Common Law Re. 

;:; 
mmetimea cited Eng. Com Law 

C • y.) 
). C. or Bast, P. C. Eut'. Piau or 

IbeCrown. 
Ilut, P. C. Eut', PIeu of the CrowD. 
BccL F.ec1eaiutieal. 
Bccl.lA.. EccIe.iutieaI Law. 
Bcd. Rep. EocI-i",tica1 Reports. Viele 
~.&d.R. 

AI. or &lit. EditiOll. 
»I. Edwanl; U, 3 Ed. 1, 0. 9. 
»I. Irrj. Eden on Injunction. 
Ed. Ett. BerM. Eden'. Equity Reports. 
Ed. Pria. Pm. La.. Eden', Principles 

af Penal Law. 
Bla. BaA. Pro Edmand'. Exchequer 

PraCliee. 
&I... Ad. Rep. 

Ie ..... 
Edwuda', Admiralty 

8-
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Ed.. lAcd. Dec. Edwarda'. Leading 
Deeisiol18. 

Ed •• 011 Pllrt. Edwards on Putiea to 
Bills in Chancery. 

£dill. on Ree. Edward. on ReceiYerB ill 
Cbsncery. 

Bli~. EliZllbeth; u, 13 Eliz. 0. 15. 
EUiI on D. IIlId C,. Ellis on the Law 

relating to Debtor and Creditor. 
Elm. on Dil. Elm .. on Eceleaiutical 

and Civil Dilapidation •• 
Encycl. Encyclopmdia, or Encyclopldie. 
Ellg. English. 
Ellg. CA. R. Engliab Cbancery Reporta. 

Vide Condo CA. R. (See App. A.) 
Eng. C_. lArD Rep. Englilb Common 

Law Reports. Thi. ill the moat tlxten.iye 
collection of Reporla publiabed in II. teri .. or 
volumes. It ill a reprint of the regular and 
aut/Jorilalille aerie. ofReporla in the Englilh 
Courla of Common Law, from the year 1813 
to the preaent time; and i. regularly cqn. 
tinued. 33 vola. ffII now pab1iabed. (See 
App. B, at the ena of the work.) 

ERg. Bee. R. Enl[lish EccIeaiutical 
Reports. Thill il a repnnt of Eeclesiutical 
Reports. For the sake of CODyenient.r
eDCB, a list of thOle pabliabed will be gi,en. 
Five yolumea of this work. are publiabed 
furui.bing a seric. of decisiOl18 in the Eccle
siutical Courta of Engle.nd and Scotland 
from 1790 to 1832. (See App. C at the eDd 
the work.) 

Eng. Pleat!. Engliab Pleader. 
Boil. Eodem, under the same title. 
Bq. Ca. Ab. Equity c.- Abridged. 
Eq. Droft. Equit, Dral\aman. 
Er'k. I,.". Erakme'. Inlutute of tho 

Law of Scotland. Er.k. Prill. of lAfDI of 
&od. Erskine'. Principles ofilie Law. or 
Scotland. 

Bep. No P. Espiuuac'. Nisi Prias. 
Bep. N. P. R. Eepinaase'. Nisi Priu 

Re~rts. 
l'dp. 011 Be. Espinuac on Evidence. 
Eap. 011 Pea. B~. Eapina.ue on Penal 

Evidence. 
Beq. &.quire. 
EIIR_. Eunomu .. or Doctor Ind Student. 
BD. Col. &at. EY&I18'. Collection or Sta. 

tutr.a. 
Be. "" PI. Evan. on Pleading. 
ED. Tr. Evans'. Trial, 
Ez. or Ezor. Executor. Ezellz. Eze. 

cutrix. 
EzeA. Rep. Exchequer Reports. Vida 

Cond. Excb. Rep. 
Ezee. Execution. 
E3fJ1. Ellpired. 
Enon's Mar. Dit:t.. Exton'. Marilimo 

DiCllOlogie. 
F. Finalia, the Jut or latter part. 
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F. Fitzherbert·. Abridgment. I Forr. B~cA. Rep. Forreat', Exchequer 
F. 4" F. Falconer & Fitzherbert', Reporta. , Reporta. 
F. ~ 8. Fox & Smith', Reporta. I Forte,e. FortellCUr. de Laudiba. Legum 
F. N. B. Fitzberbert·. Natura Brevblm. Anglim. Far'oe. R. Fortellcue·. Reporta, 
F.irf. R. Fairfield'. Reports. ! temp. Wm. 111. aDd Anne. 
FtU:. ColI. Faculty Collection; the FOIt. or FNt. C. L. Foater'_ Crown Law. 

Datne of a set of Scotch Rcporlll. Foz ~ 8m. Fox and Smith·. Reportl. 
Falc. ~ Fild. Falconer &;: Fitzherbert·. Fra. or Fra. Mu. Franci.'. Maxima. 

Election Ca.... Fr.Ord. French Ordinance. Sometiru .. 
Fllr. Farreely. (7 Mod. Rep.) i. lOme- cited Ord. de Ia M"r. 

timca 10 ciled. Fra •• Elect. C",. Freaer·. Election Ca_ F."', Mtd. Jllr. Farr·. Elements of Fred. Co. Fredericien Code. 
Medical Juri_prudence. Frum. Freeman'. Report.. Freelll. C. 

Pearn. all Relll. Fearne on Remainder.. C. Freem.n'. C- iD Chancery. 
FtU all Mer. GYr. Fell on Mercantile G. George; u, 13 G. I.e. !l9. 

Guaranti... 0.4" J. Glyn & J.meaoo·. Reports. . 
Ferg. all No 4" D. FergullOll on Mar. G. 4" J. Gill and JohnlOll·. Reports. 

riege and Divorce. G"le '- Oaf). Gale and DavilOOn·. Report •• 
Ferg. Rep. Dif). FerfUllOn" Reports in Galt., St"t. Gal .. •• Statutea of lIlinoi .. 

action. of Divorce. Gall. or G"U. Rep. GallilOn·. Reportl. 
Ferg. R. Fergul8On·. Reports of the Geo. George; ... 13 Gee. I. c.29 • 

. Conli,torial Court of Scotland. Geo. Lib. George on the oft"eace of 
Ff. or .If. Pandccta of Ju_tinian, thi. ia LibeL 

a carelen way of writing the Greek... Giba. Coda. Gib.m·. Codex Jaria 
PerT. INt. Cif). L. Ferriere', I1iatory Civdi ... 

of the Civil Law. Gilb. R. Gilbert'. Repon.. GiIb. Btl. 
Fo,. 011 Pat. F_ndllll on Patenta. Gilbert'. EvidenCf'. by Lotn. Gilb. U. 4" 
Pi. fa. Fieri Faciu. T. Gilbert 011 Vee. aad Trulla. Gilb. 7d. 
Field'. Cam. Lalli. Field on the Com- Gilbert 011 Tea an.. Gilb. on Rent •• 

moo Law of England. Gilbert oa Renb!. Gilb. 011 Rep. Gilbert on 
Fitld 011 Pell. Lalli.. Fielding oa Penal Replevin. Gilb. B~. Gilbert on Execu. 

Law.. tions. Gilb. Bzch. Gilbert'. Exchequer. 
Fine". Finch'. Law; or a Diaeourae Gilb. K. B. Gilbert'. King" Bench. Gil/I. 

tbereofin five boob. Fineh', Pro Finch'. Mme. Gilbert on Remaindora. Gilb. 011 
Precedents in Chancery. DtfJ. Gilbert on Devi .... 

FilA. CoPfi/l. Fish on Copyhold.. Gill 4" Jahn. Gilland Johnaon·. Repon.. 
FilIl·G. 'F'itzgibbon's _ in the Coarts Gil".. R. Gilmer'. Reporl,. . 

of the K. B., Chancery. C. p .. and Excb. Gil". R. Gilpin'. Circuit Coart Reports. 
'Vide 3 Atk. 306. Gl. GI_, the Gloae. 

Fild. "'ilzherbert'. Abridgment. Fi'-". Glaftf). Glaaville·. treatise of the ia_ 
N",. Bre. Fitzberbert·. Nature Brevium. aad cu.tome of England. See 8 Co. Rep. 

Fl. or Fleta. A commentsry on the Preface; Plowd. 368; I Show. 121; M.
English Law wrilten by an anonymoul dox's Euh. 123; 2 Reeve'. Eng. Law. PIP 
author. in the lime of Edward I .. while a 'V. and 283. 
prilOner in the Fleet. GiII •• f. Bf). GI8I8ford on Evidence. 

Ftacla. Oil Tn..,.. Fletcher on the Ea. GlofJ. MUll. CDrp. Glover on Muaicipal 
tate. ofTru.tee.. Corpoflilions. 

Flay. Proct. Pro FIoyer'a Proctor'. Prae- GlJn 4" J_. Glyn &. J_'. He-
lice. , port. ofCuea ia Bankruptcy. 

Fol. Foley" Poor Law.. Godb. Godboh', Reporta. 
Fol. Folio. Godol". • .Ad. Jur. Godelpbin" View 
Fonb. Fonblanqae on Eqaity. Fonb. of the Admiralty Jurisdiction. 

Med. Jllr. Fonblanque on Medical Juria. Gedolp. Rep. Call. GodoIphin·. Repel-
prudence. torium Canonicum. 

Forr. Forrester'. Ca ... during tbe time GodDIph. Godolphin·. Orphan" Legacy. 
of Lord 'ralbot. commonly cited C ... Tealp. Gada. Orl P"t. Godeon·. Treetiae on the 
Talb. Law of Patents. 

FfIr'. Pia. Brown'. Formal&! Placitorum. Golde.b. GoId .. borough·sReporta. See' 
Forb. on Bill,. Forbes on Bill, of Ex- Bra. Brovnal. 

change. Gold.. Goldsborough'. Reports. 
Forb.lnet. Forbea·.lrIatituto of the La", GeN. Dig. Gordoa', Di,..t of the Law 

of Scotland. of the Vailed State •• 
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fhnl. l1li Dec. Gordoo OIl the Law of i Hall'. R. Hall'. Repon. of Callea de-
DecedeDts io Peonl)'lnoia. ' cided in the Su.,erior Court of the city of' 

G..u 011 Pl. Gould on the Princip1ee New York. 
ol Pleading in Civil Acliou. I HoUr. Dig. Halkerton'a Dip" of the 

0 ... l1li Part. Gowon ParlDer.hip. Law ofScolland relating to marriage. 
Grd. Pro Grabam'. Practice. fkaIt. N. I Hall'. .Adm. Pro Hall'. Admiralty 

T. Graham OIl New Tri.... i Praelice. 
Orau CoaL Grand Coutumier de Nor., HalII. R. H81.tead'. Reports. 

lModic. (q. v.) Hamm. N. P. Hammond'a Ni.i Priu .. 
Gmt 011 N_ n-. Grant on New Tri. HIIm. R. lIammond'. (Obio) Reporte. 

.... Hamm. 011 Part. Hammond 00 Puti. 
(hftft'. B. L. Green'a Bankrapt Law.. to Action .. 
(h..,,'. R. Green'. Report.. Hamm. Pl. Hammond'. AOIIysiI of 
Orte,". 011 ED. Greenleaf', Tnatiae lID the principle. of pleading. 

the Law or Evidence. 114m",. Oft F. I. Hlmmond on Fire In-
Or_I. De. Ca.. Greenleaf', Overra1ed Burance. 

c.-. Hall. HanArd'. Entrietl. 
Oreml. R. Greenleaf', Repon.. . H,RIl', CA. Pro Hand', Chancery Prae-
are- 011 COIU1I. GreeDwood OIl lice. , 

Coorta. Hantl 011 Pilla. Hand 011 Fmea aDd. 
Oru. Bq. Be. Grelley'. Equity Evidence. Recoveriea. 
Griff'. Reg. GriJIith'. Law Regiater. Hand'. Cr. Pr. Hand'. Crown Prao. 
&rial. all £:t. Grimke on the duty of lice. 

Ezecnlora and Admini.tratora. /lntl Oft Pat. Hand on P.tents. 
ani. GrotilUl de Jure &llum. HaJil. ParI. De" HaOllld', Parli ... 
QIeill. Gwilliio'. Tithe c-. menlary Debatea. 
H. Heory;II, 19 H. 7, C. 15. Hartl. Hardreaa'. Report .. 
H. Hilary Term. Hardin', R. Rardin'. Reports. 
H. tf L. H_ of Lordi. Hare R. Haro'. Reports. 
H.".I R. HODle orRe~nlllliYell. Har .. n DUe. Hare 00 the diacoveryof H'i B. Hodaon lad Brooke'. Reports. evidence by bill.nd In.wer in equity. 
II. G. Harri. &. Gill'. Reports. IIIIrg. CoiL Hargrave" Juridical Argn-
H. J. Harrie and Joboaoo'. Reports. ments and collection. 
H. Bl. Henry BlacklloDe'. Reporte. Harg. Be. n-. Hargrave'. State Triala. 

Ilaporte in Common PI •• and EZcbeqUolr Harg. Ezr.r. Hargra"e', EzercitatiuDl. 
from Euler Y8 Geo. 111. 1788, to Hilary 36 Harg. LaID n-. Hargrave'. Law Tractl. 
Geo. Ill. 1796. By Henry Blacbtooe. 2 Harp. L. R. Harper'. Law Reports. 
"*- Bvo. Harp. Eq. R. Harper'. Equity R .. por'., 

H. H. C. L. Hale'. Hialory of'the Coin. Harr. CA. Harrison'. Chancery Practice. 
moo Law. Harr. Dill. Harriaon'. DiguL 

H.4" II. Henninr &. Munford's Reporta. Harr. Enl. Harril'. Bnllie .. 
R.4" II. II. or Herr. 4" !fHe •• Harrie Harr. 4" Gill. Harrieand Gill'. Reports. 

and McHenry'. Reports. Horr. 4" Jolin. Rarrie and Johnson'. 
Ha6.'a.lria. H.hore (aciu aeieinam. Reports. 
H. P. C. Hale', Plea. of tile CroWD. Horr. 4" Itt-H. Harria and M·Henry'. 
II. t. ~Il put in IIDIlI lettera, A. t. Reporta. 

hoc titulo. Htlrriftlll. R. HarrinlfloD'B Reporta • 
. &6. /_. poe. Habere f'aciu ~ llllai. Mell. Jur. Hulam'. Medical JI1. 
__ rieprndence. Ha,. Atl. R. H."ard'. Admiralty Re- HowIt. P. C. HawkiDl', Plea, of the . 
parts. &". Eccl. R. Hlnard'. EccIe- Crown. 
Bi_cal Reports. In E. E. R. Hag,. C. . HatH', R. Hawk'. Reports. 
R. Hanant" Reporta in tile Conliltory Hay. Oft E,f. An elementary view of the 
Coort orLondon. common law of u-. devillelo and trusts, 

Hele. P. C. Hsle', P1eu or the Crown. with refereore to the creation and CODvey. 
H1U'. s-. Hale'. Summary ofPI_. IDC8 ofcatatel. By William Hayea. 
n.t.'a Jar. H. L. Hale'. Jurisdiction of Hay. Oft Lim. Hay. on Limitatioo .. 

the Ho_ of Lorde. Ha,. EzcIt. R. Hay.'. &chequer Be-
1Ide'. IIiat. C. L. Hale'. m.tory 0( the portl. 

Com_ r..w. Hay, 011 R. P. Hay. on Real Property. 
s.Iif. Cl.. lAw. HaliIU. .. ADailaia of IletJt.A'. M.s. Heath'. Muima. 

abe .,iIla., HeiR. m.a. Jan. Cn. BeiDeccii Elo-
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32 ADD 

menta jurie Ciyilil, leCundum ordiDem In· 
autuuonem. 

Hnn. Elern. Jun.' lill'. Heinecii, Ele
menta juria Natuna et genuum. 

Hen. OIl For. La",. Henry on Foreign 
Law. 

Hn. J. P. H8DIling'. Virginia Juatice 
of the Peace. 

Hen. 4" MunJ. Hennin&, and MunfOrd'. 
Reportl. 

Herne', Cia. U,e,. Herne'. Law ofCh ... 
ritable V_. 

Herne', Plelld. Herne'. Pleader. 
Het. Hetley'. Repone. 
HeY"'. 'on El. Heywood on Election .. 
He!JfIJ. (N. C.) R. Heywood's North Ca· 

rolina Reporta. 
&Y"'. (TIna.) R. Heywood'. Tenneasee 

Reporll. 
Higla. Highmore. HigA. on Bail. High. 

more on Bail. HigA. on Lun. Highmore 
. on Lunacy. HigA. on Mortm. Highmore 

on MlJrtmain. 
Hill. Ab. Hilli.rd'. Abridgment of the 

Law of Real Property. 
Hur, R. Hill'. Reportl. 
Hill', CA. R. Hill'. Cbancery Reporta. 
Jlind', Pro Hind'i Practice. 
1106. Hobart'. Reporll. 
Hodg. R. Hodge'. Reporta. 
Hqff ... Dud. Halfman'. Outlinea ofLegal 

Studies. Hqffm. Leg.8t. Halfman's Legal 
Studies. HqfJm. Cia. Pro Bolfman's Cban
cery Practicc. Hqffrn. Ma,. CII. Halfman'. 
Murer in Chancery. 
• Hog. R. Hogan'. Reporlll. 

HOff. St. 7r. Hogan's Slate Triala. 
Holl on Lib. Holt on the law of Libel .. 
Hull on Nil". Holt on Navigauon. 
HoIl, R. Hall'. Reportl. 
1I0lt on SA. Holt on the law of Shipping. 
Hopft. R. Hopkina'. Chlncery Reporll. 
Hoplr. Adm. Dec. HoplUnaon'. Admiralty 

Decision8. 
HOllord', AII,II'. Saz. Law. Houard'B 

Anglo Suon Law. and Ancient law. of the 
French. 

Hovard', Diet. Honard'. Dicuonary of 
the cullom. of Normandy. 

HOligA C. M. Hough on Courta Martial. 
1I0fJ. Fr. Hovcnden on Fraud •• 
HOfJ. s"pp. Hovenden'. Supplement to 

Veaey Junior'. Report .. 
Bolli. St. 7r. Howell'. Slate TrW.. 
H_', Pro Howo'l Pracuce in civil 

acuons and proceedinge at law, in M ..... 
choaeUs. 

HarJ". 4" Bro. Hudaon and Brooke's 
Reporls. 

HugA. Entr. Hughee'. Enlrit'll. 
HligA. on Imz.. HlIJh81 011 Willa. 
Bugla. R. Bugbee'l Reporta. 

ADD 

lIuglt. Or. Writ,. Hughes'. Commeola 
upon Original W rib. 

RugA. In,. Hugbee on Inlurance. 
HuU.. Oil Coat.a. Hullock on the law of 

coati. 
Halt.OIl C_. Hulton OIIConviwOll" 
Hame', Com. Hume'. Commentaries on 

the criminalla w of ScotlB'nd. 
Hat. Hutton'. Reporll. 
L, Tbe InaUtulea of Justinian (q. Y.) are 

aometimeacited, I. I, 3, 4. 
L Infra, beneath or below. 
lb. Ibidam. 
Id. Idem. 
Il Coru. del Mar. D C-onlOlato del M:sre. 

See CouoiGto del Mare, in the body of the 
work. 

Imp. Pro C. P. Impey'. Practice in the 
Common Plea&. Imp. Pro K. B. Impey" 
Practice in the King·. Beneb. Imp. PI. 
Impcy'l Modern Pleader. Imp.8lt. Impey'. 
office of SberitT. 

111 f. In fine, at the end of the title, law, 
or paragrllph quoted. 

ba pro 1n principia, in the beginninr 
and before the first paragraph of a law. 

In prir&e. In priDcipium. In the begin-
ninK, the preface. 

In aum. In summa, in the IUIIIIDUY. 
Ind. Index. 
InJ. Infra, beneath or below. 
lng. Dig. Ingersoll's Digest of the La .. 

of the Vnited State&. 
Ing. Roc. Ingersoll's Roccul. 
Inp. on Il18Ol". Ingraham on Inaolveocy. 
lfij. Injunction. 
Inl. Insurance. 
In.t. Coke on Littleton, is cited Co. Lit. 

or I IDIt .. for First Inltitute. Coke'. Magna 
Cbarta, ie cited Co. M. C. or 2d InlL, for 
Second In8titute. Co. P. C. Coke's Pleaa 
of the Crown ie cited 3 Inlt .. for Third In. 
Btitute. Co. on Courll. Coke on Courta ia 
cited" lut., for Fourtb Institute. There i. 
butliltle realOn for oallinr theae book. insti. 
tutes, a. they ha "e little of the institutional 
method to warrant luch title. Tbe first i. 
a very elde.wve cemment npon a lillIe ex. 
cellent treatiae of tenurea compiled by Judge 
Littleton, in the reign of Edward the loourtb. 
Tbi. cemment ia a ricb atore of cummon 
law learning, collected and beaped together 
from the ancient reporta and year.books, 
but greatly defective in method. Tbe_1I 
volume il a cemment upon old acta of par. 
liament. without any .ystematicel order; 
the third, a more methodicaltreatile of the 
pleu oftbe crown; and the fourth, an ac
ceunt of the I8verallpeciea of ceurll. 1 BI. 
Com. 73 •. 

In". Inatitute.. Wbtm the'InaUtllteaof 
J uatinian are cited, the cita\ion ia made 
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thaa; J lilt. 4. t. 1; or IIIIt. lib. 4. tit. i, L 
1; to .ignify loatitate., book 4, lit. 2. law 
1. Coke'. Inetilute. are cited. the firet, 
either, Co. Lit., or 1 last. aDd the otben 2 
IDat., 3 JII8t. and " InBl. 

lui. Cl. or Jut. Ckr. ID8lructor CIeri. 
ea1i1. 

IIIlTotl. Introduction. 
Jr. T. R. lrOO Term Repon.. Some-

Iimee cited Ridg. IriM T. R. (q. v.) 
J .. Juetice; 118 Story, J. 
J. C. Juri. _.altul. 
J. C. P. Jaetice of the CommOD Plee .. 
J.OIo. Juncta GI-. the GIoee joined 

to the test quoted. 
J. J • • ,d. J. J. Maraball·. (Keatucky) 

ReporlI. 
J. K. B. Juice of the king's bencb. 
J. Q. B. Juetice of the queen's bench. 
J. U. B. J oetice of the opper bench. 

Daria, the commODwea1th. the Englieb 
_rt of the kiug'. beach wu called Upper 
Bench. 

JR. Jacobue, James; ... 4 JI/!. I, c. I. 
JIM:. IIItrtItJ. Jacob', latroduetion to the 

Commoa. Civil, .nd Canon law. 
J.c. L. D. Jacob'. Law DictiODary. 
Jae. L. Q. Jacob'. Law Grammar. 
J"t:. Lez Mer. Jacob'. Lu Mercalori .. 

or the Merchant'. Companion. 
Jae. R. Jacob', Chancery Reporta. 
J •. ~ Walk. Jacob and Walker·.Chan. 

cery Reporta. 
J.u. Pl. Jacbml on Pleading. 
JtIrtA. p.",. Dee. Powell on Devi.., 

with DOIeI by Jarman. 
.hbJ,', Ir. Cr. Ca. Jebb·. Irim Crimi. 

DalC-. 
Jt#. M... JetFereon·. Mlnaal. 
J", R. Tbomaa JetJ"ereoa·. Reporll. 
Jed. Jenkia,·. Eight Ceaturiea of Re-

porta; or eigbt haadred ca_ aoIemnlyad· 
j~ in the Ezchlquer Chamber, or upoo 
Wrlta of Enor.1iam K. Henry III. to 21 
LJameel. 

Jer. Jeremy. Jw ... Corr. Jeremy', 
Law of Carrierl. Jer. Ef. J.r. Jeremy 
_'M~m~J~ofthe~b 
OIurt of Chancery. 

JeAn. CN. Johnaan·,Ca-. 
J-. R. John_·. RepoN. 
JeInt. CII. R. Job_n·. Chanoery ReporlI. 
Job. Bt:t:I. lA.. Jobnaon', EccJe.iu. 

tical Law. 
J .... cn,. L. of.\). JabaIOO', Civil Law 

GfSpaiD. ' 
JeA ..... Bille. Tbe Law of BiU. of 

Ellehanp, P~!-y IIDleIt. Checu, &c. 
D, Catbbert W. Job_. 

JiM. Sir Wm.Jonee·. Reports. 
.ha. _ Lib. J-. De Llbellil Famaeia, 

CII' &he law of Libell. 

ABB 33 

JIlL lut. lMd. L. Jon. laatitnte of 
Hindoo LaWB. 

Jtm. (1) Sir W. JODes·. Reporta. 
Jim. (2) Sir T. Jon .. •• Rcporta. 
Jrm. T. Thom .. Jon .. •• Reports. 
Jrm.o"BaUn.. Jon .. ·.L.wofBaiIDl8l1ts. 
Jonu', lmr. JODes·. Introduction to 

Legal Science. 
Jud. Cft,. Judicial Chronicle. 
Judg. Judgmuts, .. they were. upon 

IOlemn arguments, given in the Upper 
Bencb and C.ommOD Plea., npon the most 
difficult points, in .n mannor of action .. 

Jur. Bct:l. Jura Ecclesiastica. or a 
trealill8 of the Ecelesiutica1 Law and 
Courts. interspersed with varioue ~ oC 
Jaw and equily. 

Jur. Mar. MoUoy" Jure Maritima. 
Sometime8 eited MolJqy. 

J .. N"". Riled. Joe Nnale RbodiOl'l1lll. 
J",t.I1I". Jl1Itioian·.Ioatitutea. 
K. B. King'. Deneb. 
K. C. R. Reporta in the timo oC Chan. 

cellor King. 
K. ~ O. Knapp and Omber·. Election 

ea-. 
K"mu OR Eg. Kames'. Principles oC 

Equity. 
Kamu', Bu. Kam .. •• Eaaayi. 
Kamr,', Hi". L. T. Kam .. •• Hi8torieal 

Law 1'rscts. 
Kest. Fam. &ttl. Kealin, on Family 

Settlemenla. 
Keb. Keble'. Reporll. 
Keb. Stat. Keble'. Engliab Statn .... 
Kre,,', R. Keen'. Reports. 
Knl. or Kn,lO. Keilway" Reporta. 
Kd. Sir Jobn Kelyng·. Repon.. Kd. 

1.2. or W. Kel. William Kelyng" Reports, 
two pula. 

KtlA. Norm. L. D. Kelbam·. Norman 
French Law Dictionary. Vide Appendix 
at the end ofaecond volume ofthie work. 

Knt. COffI. KUl·. Com_nteri.. OIl 
American Law. 

KellY. Kuyon·. Reporte of the Court 
of King'. Beneb. 

Kit. or Kitt:A. Kit.cben on Coarts. 
K"a. ~ Omb. Knapp and Omber·. E1oc

tion ea-. 
Knapp" A. C. Knapp" Appeal c.-. 
KMpp', R. Knapp'. Privy Council Re

porta. 
Kyd 0" AIO. Kyd on the Law oC Awarde. 
Krpl .. Bilh. Kyd OIl the Law relatin, 

to Billa of ElIchange. 
Kyd rm Corp. Kyd OIl the Law of Cor

pontiOD'. 
L, in citation mean. 1.10 ... L 1.33. 

FUrlum. If de Furti., i. e. law I, aection or 
paragraph beJinninl' with the word Fur. 
tum, a; lignifies thI Dip&, and &be worela 
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de Furtia denote the title. L ,ipiae. aleo 
llber, book. 

L. 4' G. Lloyd and Goold'. Reporll. 
L.4' W. Lloyd and WeJeby" Merean

tiloC-
LL. La.., u LL. GilL I, c. ft. LaWI 

of William I., chapter 4~ i LL. of U. B., 
Law, of the United Slal.el. 

L. 8. Locu •• igili. 
L. R. Louiliana Reporta. 
La. Lane', Rcporll. 
lAlGure, de, Ser. TraillS d. Servitud. 

riellea, par M. Lalaure. 
Lamb. Archtri. Lambard', Arl'.haiono. 

mia. 
La .. b. Eirera. LambILrd', Eirenarcba. 
Lamb. OR DoIII. Lambert on Dower. 
Lat. Latch', Report... 
Lau,. Oil Bq. Lau_t', Eaaay on &)uity 

Prectice in Pellll8ylvanil. 
Lalli. 011 CIIDrt. Part. Law. on the law 

0( Charter Parti •• 
Lalli Lib. Law Librery. (See App. D 

at the end of the work.) 
Law Rry • . Law Reporter. 
Law', &cl. Lalli. Law'. Eec1eaiutiea1 

Law. 
Law Intel. Law Intelligencer. 
Lalli Pr. 4' Ladll lMt. Law French 

and Latin Dictionary. 
Law. PL Lawea'. Elementary Trealiee 

on Pleading in Civil Actions. 
Lalli. Pl. ill All. Law.'. Treatiee on 

Pleading in A.umpeiL 
Lafll!l •• ag. Lawyer'. Magazine. 
Le. Ley', Reporta. 
Lead. Leach', Cuea in Crown Law. 
Lef. Elem. Legoo'. Elhlentaite du 

Droit Civil Romain. 
Lee OR Capt. Lee'. Treatiae 0( Capturea 

in war. 
Lee', Diet. Lee'. Dictionary 0( Practice, 

2volumea. 
Lea', &cl. B. Lee', Eecleaiutica1 Re-

porta. 
Leg. LegibU& 
Leg. Obi. .Legal Ohlem!r. 
Leg. Oter. The La .. of Oleron. 
IAg.OR OutL Legge on Outlawry. 
Leg. RIIDd. The La .. ofRbodea. 
lAg. Wiab. La .. of Wiabul' 
Lag" 4' Dol. 011 COIID. Leigh and Dal· 

zell on CoDvereiau of Property. 
LeigA', R. LeiJrh'. Reporta. 
.l.rigA', N. P. Leigh', Nili Priu& 
Lei. or Lee.. ~oard', Reporll. 
Ln. Levina'. Reporll. 
Ln. Bnt. Levina'. Eotriea. 
Lew. C. C. Lewin'. Crown C-. 
Les Man. Lex Maoeriorum. 
w.er. Lex Mercatoria. w Mer. 

..tin. Lu Mercatoria Americana. 

ADD 

w Pari. Lex Parliamelltaria. 
Lev. Ley', Reporta. 
Lib. LilMlr, book. 
1M. All. Liber Aaaiaarum. 
Lib. Ene. Old Book of Entriea. 
Lib. Feud. Liber Fcudorum. 
Lib. In'r. Liber intretionum i or Old 

Book of Entries. 
Lib. Mg. Liber Niger. 
Lib. PL Liber Placitandi. 
Lib. &g. Regilter Booke. 
Lib. Rub. Liber Ruber. 
Lib. 1m. Liberum tenementum. 
Lid. Jud. AdD. Liddel', Detail of the 

dutietl ora deputy Judge Advocate. 
Lill. Entr. Lilly', Eotriea. LilL Reg. 

Lilly'. Register. 
Lill. Rep. Lilly'. Reporll. 
LilL Con. Lilly'. Conveyancer. 
Lind. Lindewoode" Provincia1e; or Pro

vincial CODBtitution. of England, witb the 
Iegantioe CODItitution. of 000 and Otho
bond. 

Litt.,. Littleton, aection. 
Liu. R. Littell'. Reporll. Liu. R. Lit. 

tIeton'. Reports. 
Liu. &1. Ca,. Littell'. SelectC&Bea. 
Lite. 7m. Litt1etoa'. Tenuroa. 
Lie. Li¥re, book. . 
LiD. OR Ag. LiYflrmore on the law of 

Principal and ~t, 2 vot.. 
Lie. By,e. LiyinptoD'. Sylt8m of Pen a! 

Law for the atate ofLouiaian.. This work 
i. IOmetimee cited Liyinpton" Report on 
the Plan ora Penal Code. 

.LiDerm. Dill. Livermore'. D~tiau. 
on tbe Contreriety of Law .. 

LJ.o. 4' Go. Lloyd and Goold'. Reporll. 
Llo.4' Wele'. Lloyd and Wel.by'. Re

porta of CU8I relating to Commerce, Manu. 
factures, &C. determined in the Courts of 
Common Law. 

IAg. C_p. Compendium of the Law of 
England, Scotland, and Ancient Rome. By 
J811181 Logan. 

Loft. Loftl'. Re~ 
LoU tie, BIitiwI. Loia dee Ba.timena. 

See 3 Kent. Com. 350, n. fOr the character 
ofthia work. 

Lam.]Jig. Lomax'. Di,.. of the law 
of Real Property in the United Slatee, &co 

lAm. Ez. Lomax au Executore. 
Ltmtl Quint. Year book, part 10. Vide 

Year BotiIt • 
.r-ia. Code. Civil Code of Louiaiana. 
Loui,. R. Louiaiane Reporta. 
l..oHl. 011 Willa. Lovet.. OIl Wille. 
LaIlJJl. Leg.' Lowud. OIl the law of 

Lepci •• 
'/.ubi, PL Eq. An .. \naI1lia of the Prin. 

cipJea of Equity Pleading. BJ D. G. 
Lubll • 
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ADD 

lAdn'. Bl«. c... Luder" Election 
e.-

lM..L. A_ Lumley 011 Annuitiet. 
Lu.L ParI. Pro Lumley" Parliamen

tary Practice. 
Laal. 011 &ul. Lumley OD 8eUlementa 

aDd removal. 
£at. Bat. Lutwyche" Eatrin. 
lAtrtJ. Lutwycbe'. Reports. 
11. Micbaelmu Tenn. 
JI. Maxim, or Maxim •• 
JI. Mary;"" M •• t. 3, c. 1. 
111. 4' A. Montaga and Ayrton'. Re. 

ports ofc.- of Bankruptcy. 
II. 4' B. Montara and Bligb', Cuea in 

BankriJptcy • 
111. i C. Mylne and Craig" Reports. 
N. C. MonlaJU and Chitty's Reporta. 
II. O. MannlDg and Granger" Rot-

port.. 
111. 4' O. Maddock and Geldart', Re. 

~ 4' IC. Mylne and Keen" Chancery 
Reporta. 

11. 4' M or Mo. ~ M'lli. &po Moody 
and Malkin·, Nia. Priue Reporta. In 
E.C. L.R. 

II. P • .Ezd. Modem Practice Exche. 
quer. 

M. "" P. Moare and Payne', Reporta. 
II. ft. Muter of the RoU.. 
JI. R. M.rtin', Reporta of the Sapreme 

Court of the State "f Louiaiana. 
II. 4' R. Manning and Rylaud', Re-

port.'- In E. C. L. R. 
11. i S. Moare and Scott's Reporta. 
M. So Maule and Selwyn'. Reports. 
II. Y. or MIII1. 4' YeT,.. Martin and 

Yetter', Rep0rt8. 
11. 4r W. M_ .nd Welsby', Reports. 
11. D. 4' G. Montagu, Deacon and Gex', 

Reports of C._ in Bankruptcy. 
Jl'ArtA. C. N. M'Arthur on Courts 

Martial. 
JIIoCL 4' YII. M'CleU.nd and Y ODDge', 

Exchequer Reports. . 
:»Kirt. PAiL Be. M'Kinnon', Philoeophy 

of Evidence. 
»Ltllft, R. M'Lcan'. Reporta. 
JIoCkl. B. R. M'CUeland'. Exchequer 

Reporu. 
JIoCortl', CA. R. M'Cord'. Chancery 

Report& 
II'Conl', R. M'Cord'. Reports. 
"N'gAl. C. M. M'Naghton on Olarta 

MartiaL 
.... 1. Be. MacnallY' •• Rulea of Evi

dence on Pleas of tho Crow n. 
ifill. Ezdt. M.du'. Hi,tory of the Ex. 

chequer. 
!fIIuL. Ann. Madox', Formuiare Augli. 

canl1ll1. 
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16Jd. 4' fhU. l'tfaddack and Ge1dart', 
Reports. 

MIUld. MlltId. R. Maddock'. Chancery 
Reports. ltItJdtl. Pro or ltItJdd. CA. Mad. 
dock'. Chancery Practice. .,.. 1.,. Magens on Insurance. 

Mill. Malyne's Lex Mercatoria. 
MIIII. ManlllCl'ipt. 
Ma •• 4' Grw. Manning and Granger" 

Reporta. 
JIlin. <\" R,. Manning and Ryland'. He. 

porta. In E. C. L. R. 
lIIanb. on Pi_. Manby 011 Finet. 
Nil" •• C_. Mannin,'. Commentaries 

of the Ln, ofNationa. 
Man •• Dft Derrt. Manael on Demurrers. 
Mil"..,. Manwood', Forest Law .. 
Mllr. Maritime. 
N'ar. N. C. March', New c..-. ltItJr. R. 

March's Reporta. 
Mllr,.. Margin. 
Mllrr. Adm. Dn;. Marriott's Admiralty 

Deci.ionB. 
Jr.rr. Pbn1I. 1"". Marriott', FOmluiare 

Inetrumentoram; or a formulary of authen. 
tic iuetramenta, writa, and etanding orden 
nsed in 1M court ofadmiralty of Great Bri. 
tain, of Prize and IDltance. 

MariA. MarsbaU'. Reporls in the Court 
of Common Pleu. )n E. C. L. R. A. 
Meral&. MUlhall', (Kty.) Reports. J. J. 
MariA. J. J. Marahall'. Reporta. MllrBA. I".. Marshall on the Law oflnsurance. 

MarsA. Deei,. Brockenbrough'. Reporta 
ofC'..bief Julllico MUlhall'. Decision •• 

Mart. 1A.1II Nllt. Marten'. Law of N .. 
tion .. 

MllrIo (N. C.) R. Martio', North Can,. 
lina Reports. 

MIlrC. (1.0.) R. Martin'. LoDisiena Re· 
porta. 

MaI1. 4' YeT,.. Martin and Yerger" 
Rcporta. 

Ma_ R. Muon'. Circuit Court He. 
porta. 

M .... R. M_chullOtta Reports. 
.lila'''. 11ft Pres. Mathew on the doctrine 

of Presumption and Presumptive Evidence. 
M.ttA. "" P",t. Matthew. on Portion. 
MaltA. on Bz. Matthew. on Exocutore. 
MaUSA. Lit. Pro Maughan on Literary 

Properly. 
ltItJ.lt 4' &1111. Maule and Selwyn', Re. 

porta. 
MilS. Muim .. 
Maz..,. L. D. Maxwell', Dictionary of 

the Law of Bill. of Excbange, &co 
Ma.no.1Ift Mor. L. Maxwoll', Spirit of 

the Marine La_ 
MaY". Maynard'. Reports. Seo Yesr 

Book. in the body of tbe work. The first 
part of the Y. B. ill _times 10 cited. 
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II .. J.r. Medical Juri'prudence. 
Mea. ~ Well. M_ and Welaby" 

Reports. 
ling', R. Meigs'. Tenn_ ReportL 
Mer. R. Meriwale', Reporta. 
MerL Quat. Merlin, Quatiooa de Droit. 
Merl. Ri,erl. Merlin, Rllpertoire. 
Memf. Lalli of Att. Mcrrilield's Law of 

Attorney .. 
Memf. on COllI. Merrif. Law of Costa. 
MeIl:. R. Melcalf'a Reporta. 
Mell:. ~ Perk. Dig. Dipl of the Decl. 

,iooe of the C-oam of Common Law and 
AdnlirallY in the Uniled Statea. By Theron 
Melcalfand Jonathan C. Perkin .. 

MicA. !\Iiehaelma •• 
MicA. Ref). St. Michigan Reviaed Sta-

tulea. 
MIla', R. Mila'. Reporta. 
Mill. Cill. lAlII. Miller'. c,;ivU Law. 
Mill-1",. Millar', Elements of the Law 

relating to In.urancea. Sometim81 thie 
work i. cited MilL Bl. 

Mill. 11ft BtJ. ltlort. Miller on Equitable 
MorlgB,.,.. 

Mill""" Rq. Minor'. Alabama Reports, 
IODlctimeB cited Ald. Rep. 

MireA. 011 Ade. Mirebead on Advow. _ .. 
Mi". Mirror des Justi_ 
MulO. R. MillOuri Reports. 
Milf. Pl. Milford's Pleadings in Equity. 

Alao cited 1Wkad. Pl. Redeadale', Plead. 
ings. 

Mo. Sir Francia Moore', Repom in the 
reign of K. Henry vln .. Q. Elizabeth, and 
JL James. 

Mo. ~ Malt. Moody and Malkin's He
porLM. In E. C. L. R. 

Mo. C. C. Moody'. Crown C_ 
Mil. C... Moody'. Ni,i Priua and Crown 

Calle .. 
Mod. or Mod. R. Modern Reporta. 
Mod. CA. Modera Cuet. 
Mod. C. L. ~ B. Modern ca_ in law 

and equit1' The 8 & 9 Modern RcportB 
are aomeUmea 10 cited; the 8th cited •• the 
let, and lhe 9th II the 2d. 

Mod Bntr. !\Iodern Entrie .. 
Mod. lilt. Mod ... Inlrandi. 
Mol. Molloy, De jure Maritima. 
Moll. R. Molloy'. Chancery Reporta. 
MDar. R. Monroe', Reports. 
Munt. ~ Ag". MUDlagU and Ayrton', 

Reports. 
Mont. B. C. MontalfU'. Bankrupt CaICl. 
Mont. ~ BligA. MODtsgu and Bligh', 

Ca_ in Bankruptcy. 
Monl. ~ CAito Muntsgu and Chitty', 

Reporta. 
Jlo"t. 011 C_p. MontalU on lhe law of 

Compoeitioo. Mont. B. L. Montllu on 

ADD 

the Bankrupt Lawa. Jloat. .. &t4- Mon. 
ta(U_ on Set.ofF. 

Mont. OMI:. ~ Gu. Montagu, Deacon 
and Gez', Reporw oH;'_ in 8ankrnplCy, 
argued and determined in the Court of.Re· 
view, and OIl appeala to lhe Lord Chancel. 
lor. 

Mont. ~ lilac. Montagu and Macarthur', 
Reporllo 

Mo"t. Sp. of lAw. MonIeIquieu'. Spirit 
of Law8. 

.llonte.q. MOIIteaquieu, Eapril dell Loia. 
Moo. ~ JIal/t. Moody and Malkin'. He

porta. 
Moo. ~ Ra6. Moody and RobiDlOD'. Re. 

port .. 
lIotIre,R. J. B. Moore'. ReportaofCaaea 

decided in the Court ofCommun PI... III 
E. C. L. R. 

Moore', A. C. Moore', Appeal C_. 
JlotIre ~ Payne. Moore and Payne', Re

portl of C .. _ in C. P. 
JlotIre ~ &otl. Moore aDd Scott', Re

pom ofCa_ in C. P. 
1101. l\loacly" Repor'" 
Maeh. D. 4' 8. MuchaU', Doctor and 

Student. 
Mun. Municipal. 
Mu"f. R. Munford', Rrporta. 
Murpll. R. Murpbey'.Repnrta. 
My. ~ Keen. Myll'le and Keen', Chan

cer)' Heporta. 
Myl. ~ Cr. Mylne and Craig', Reporta. 
N. Number. N. or NOlI. Novelle: the 

Dovela. 
N. A. Non allocatur. 
N. B. Nulla bonn. 
N. Bmt. New Benloe. 
N. C. C.I. North Carolina ea-. 
N. C. lAw. Rep. Norlh Carolina Law 

Repo.itory. 
N. Chipm. R. N. Chipman" ReportL 
N. B. 1. Non eat invenlua. 
N. H. lUp. New HamJlllhire Reporllo. 
N. L. Nelaoa', edilioo of Lutwyche', 

Reporta. . 
N. L. Non liquet. Vide AlllplioliM. 
N. ~ M. Neville aud Mauning'. He-

portio. 
N. ~ M·C. Nott and M'Cord', Reports. 
N. P. Nili Priu .. 
N. ~ P. Newille and Perry" Reporta. 
N. R. or Nelli R. New Reports; the 

new aerie-, or " & 5 Bo.. & Pull. Reports 
are u,u.lly cited N. R. 

N. S. New Scriea of the Reports of the 
Supreme Court of Louieiau. 

N. Y. R. S. New York Rewiaed Slatut"" 
N"r. Cone. Narea on Conwiction .. 
Nell. Ab. NeIIOD', AbridllmenL 
Nell. La 16f1.,. Nalaon'. Lu Mane

riorum. 
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... A N ..... AbrilicmenL 
N.lI. /l. Nel80n'. Report&. 
N .... COIL Nemine contraciieeote. (q. v.) 
X-.4.. Nomine dilienlMnte. 
Nal. ~ .va... Neville and Manninr" 

Reportl. 
N_ ~ Ptr. Neville and Perry'. Repone. 
a.. Beal. BenJoe'. Reports. Rep<>l'te 

in the rciro of Henry VlII .. Edw. VI., Phil. 
and Mar!,.mI Eliabe&b, and other cue, 
in the '*_ of Jam .. and Ch.rl... By 
Willia .. Deoloe. See B_. 
a.. R~ New Reporta A cootinua

tioa of Bo.iaoquet aDd Puller'. Reporta. See 
B.&P. 

Nn.z.. c...".. N_IaDcl'. Treadae on Con. 
Inde. 

N"d. Cit. Pr. Newland'. Chueery Pr.c
Ioe. 
B.-. c. ... Newnam on Conveyancing. 
NIC4. Ad"tc. Baal. Nicholu OIl Adulte

rine Butardy. 
N .. ", cal. Nicmt culpable, old French, 

1IOt~ • 
JI •. ;.: L. Nolan'. P_ L.w •• 
Nul. R. Nol.o'. H.eporll of cue. rel.ti" 

t.tIte.tty and offiae ofa jndice of &h. peace. 
Nfl. eed. Non cul".bili .. not guilly. 
a.rtla. NorthilJlfDo'. Repol1l. 
NIll ~ .. CaNt NOlt and M'Curd'. Re

porte. 
N"". Novelle, the Novel .. 
N ... Rec. 1\I""iMIa a-piJacioe de Iu 

Lena de Etpda. 
N.,-••. 1". Ney" Muime. Noy" R. 

Noy'. Report& 
O. IkaL Old Benloe. 
O. Briq. Orlllodo Bridrman'. Re~ 
O. C. Old CGde; 80 i. deDOlDinaled the 

Cinl Cnde of Louisi.na of I !!O8. 
O. If. B. 0IcI N.lnra Brennm. Vide 

Vet. N. B., In &he a bbreviatione; .nd 014 
N,,'.ra BrniuIra, in the body of the work. 

O. Ni. TheBe let· ... which are ao ab
Inriation Ibr o"".r IIwi ubelll .. jicie,,· 
,.. ue,.,..,itmna. aro according 10 lhe 
pnctiee of the Enrliab Eacbequer, marked 
.... ,each bead of a _rifF'a accoaot for 
.. ..,., amerciameote ... mean pru6te. " 
I ... t. 1I&. 
~. Ohllplionl. 
or-r.. Observations. 
O§. 0Iice. Qf. Br. om ... Brevium. or B". Wentworth',OfIice of Eucuton. 
Oiie R. Ohio Report .. 
OUII OldnaU', Wel.h Practlee. 
0,"" N P. 0neI .. •• Nlai Prine. ON.......,. Ordin.nce of Amsterdam. 
Ont A",..,. Ordinance of Alltwerp. 
Ortl. Ril6. Ordinance of Bilbo&. 
0nI. CIa. Orden in Chancery •. 
OrtL CI&. Loftl Ckr..taa· .. Orden. 
VOL. 1.--4. 

Ord. CopeM. OrdillllllceofeopenJaaaen • 
Orl. FIor. Ordin.nces of Florence. 
0rtI. Qera. Ordillance of Genoa. 
Onl. 1lGm6. Ordinance of Hamburgb. 
Onl. KI";". Ordinl1lce of Koaig,lNrg. 
Ortl. Leg. OrdinaoCIII of Leghorn. 
Ord. tU Ita Mar. OrdooD.oce de Ia Ma. 

rine, de Louis XlV. 
Ortl. Port. OrdinaDCIII of Port1lpl. 
Ortl. Prue. Ordin.ncce of Prollia. 
Ortl. RIIU. Ordi_ceI of Rotterd .... 
Ortl. BrM4. Ordinancaa of Sweden. 
Ortl 011 U.. Onl, on the law of U.ary. 
Orfil. l/Iefl. J.... Or.'1 Medical Juri&-

prudence. 
Orig. OriginaL 
Ought. OughlOu" Ordo Jadiciorum. ON,,, R. Overtoo'. Reportl. 
0..,. Owen', Report&. 
OIlHlII. Sa.. Owen on Bankruptcy. 
P. P.,. or perL Pp. P..-
P; Pucbalia, E .. ter term. 
P. C. PIau of the cro'll'n. 
P. ~ D. Perry.nd Davison', Reportl'. 
P. ~ II. Perry and Knapp" ElectioG-

Cuee. 
P. ~ M. Philip .Dd Mary; ... 1 &. • 

P. &. ,\I. c. '" 
P. N. P. Peake'. Niti Pria .. 
P •• B. Penn.ylvania Report .. 
P. R. or P. R. C. P. Practical Reglat.er 

ia the Comcnon Plea .. 
P. W..... Peere WiJ1iama'. Report&. 
Paig.'. R. P.ige', Chancery Reporta. 
p.i"e', R. p.ine·, Reportl. 
P.l. Palmer', Report& 
P.l. Ag. Paley on the Law of Principal 

.nd AgenL 
P.l. Cone. P.ley on ConvictioM. 
Pa"d. P.ndecte. Vide DJ.. 
P.... Pll'Igrapb:II,. Eliz. cap. 5. 

par. ~1. 
Par. ~ Fonb. JI. J. P.ri, .nd FonWan· 

que on MediOlI Juri.jmJdenee. 
P.rlk". P.rdeaIIllI, Coura de Droit Cam. 

merei.l. In thi, work P.rcte.1I. i. cited in 
.. vera! w.ye, namely; Pardee. Dr. Com. 
part 3, tit. J. c. 2, .. 3. 0.286, or 2 P ..... 
n. 286. which i. the .. me referen ... 

Park en lJortJ. Park on Dower. 
Parle, la,. Park on In~nrance. 
Parle. B. Sir Thomu Parker'. Reporte 

of _ -oeminr the 18Y1Due, in the Ea· 
chequer. 

P"rle.I/II8/aip. Parker on Shipping .Dd 
Insurance. 

P"rIt. Pro ill Cia. Parker's PracLiCl ia 
Chancery. 

Part Hilt Parli.mentary Hillory. 
P"eeII Oil .. ". P.tch', Treetill OIl 

the law of MorlJrl,eI. 
PfMIl', P.r. Qff. Paul', Puilh OIIictr, 
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· Pay. Mun. RigId,. Payn8'. Municipal 
Ri,bta. 

1',.0 • . Add. Ca. Peake'. Additional 
Ca_ 
· PHi. C. N. P. Peake'. ca ... ~etermined 
at Nisi Prins, in the K. 0. 
· Pe,"", Ee. Peake on the Law of £\Oi. 
dence. 

Peci, R. Peck'. Report&. 
Pd', T,. Peck'l 'friaL 
P,cklD. E. C. PeckweU's Election Ca_. 
PenD. Bl. Pennlylnnia Blacbtone, by 

John Read, E"C!. 
· Penn. R. Pennington'. Reports. The 
Pennlylvania Rcportl are 8Ometim .. cited 
Penn. R., but more properly, for lbe aake 
of difotinction, P,nno. R. 

PerlRo. Pro Pennsylvania Practice; al80 
cited 'fro. &. Hal. Pro Troubaland Haly'l 
Practie.. 

Penno. R. Pennlylnnia Rcport&. 
Penn.ylfl. Pennsylvania Reporta. 
PeNult. The 10lt but one. 

. Per. ~ DOlI. Perry and Davison'. Re
pom, 

Per. ~ Xupp. Perry and Knapp'. Elec-
tion Cuel. 

Perk. Perkin. on Conveyancing. 
Perk. Prof. B. Perkin'. Profitable Book. 
Ptrpig. Oil Pot. Perpigna on PatentL 

The full litle of thi. work i., .. Tbe French 
Jo wand practice of .. Ientl for inventions, 
improvements, and importationL By A. 
Porpigllu, .0\. M. L. B. Barrister in the 
Royal court of Paril, member of the Sociely 
~or the eneouragoment ot' arts, etc." 'rbe 
work i. well wrilten in the Englilh langu. 
age. The author is a French lawyer, and 
has written another work on the Bume .u~ 
ject in French. 

Pd. A'. Peteradorft"'. Abridgment. 
. ~d. Adm. Dec. Petera'. Admiralty De

Cl8lons. 
Pet. on Bail, or Peter.d. 11ft Bail. Peter .. 

dorft' 011 the law of Bail. 
Pd. R. Pder.'. Supreme CoDrt Reporta. 
Pet. C. C. R. Peter.'. Circuit Court Re-

ports. 
PAil. E». PhilliJlll's Evidence. 
PAil. In.. Pbillipe on Inluranee. 
PAil. St. T,. Phillip.'. State Trials. 

, PltiUim. or PAiUim. E. R. Pbillimore's 
Eceluia"tieal Rl'portl. Thi, fOrms a part 
of the EnJl. F.cclosiOllieal Reporta. 

Pick. R. Pickering's Reporta. 
Pig. Pillot on Recoveriel. 

'Pike', R~. Rep<.rl8 of CafCI al'Jl1lcd 
Ind determined in the Supreme Court of 
Law aild "~llity of the State of Arkanaal. 
By Albert Pike. Those Reporta are cited 
Ark. Rep. 

PI. Placitum or plea. PI. or PI ... or 

ABB 

Pl. Com. Plowden'. Commentariea,or Jle. 
porta. 

PIff. Plo inti&: 
Plott GIl en. Platt on tbe Law of eo. 

yenlnla. 
Pol. Pollufen'l Report •• 
Popla. Popham'. Reports. The ClI_ at 

the end. of Popham" Reporta are cited I 
Poph. 

Port. R. Porter', Report .. 
PotIt. Potbier. The numerOD ,,"ork. 

of Pothier are oited by abbreYilting hie 
name PIllA. and then adding the name of 
the treatise, tbe figll,.. generally refer to 
the number; •• PotIt. 06. n. 100; whiob 
lignifiea Pothier'. treatise on the IIW of 
Obliiationl, number IOU. PotA. drs Mar. 
Pullller du Mariage; PetA. Vente, Pothier 
Traite de Vente, &.e. Hi. randecta in 24 
"ol~. are cited PotA. Powtl. with tbe book, 
tilJe, Ilw, &.e. 

Pott', L. D. PoU's Law Dictionary. 
PaID. Powen. 1'_. CmC,. Powell on 

Contr • .,ta. PaID. DttI. Powdl on Deyisee. 
POID. Marlg. Powell on MOrlg.gea. P ... 
POIIIU,. Pow('11 on Power.. 

Pop. on 111. ~ D. Poynter on the law 
of Marriage and Di,orce. 

Pro Prineipium. In pt'. In principium; 
in the bellirllling. 

Pro lIz. R~. or Priet', E. R. Price'~ 
Ezeheqller H'·porta. 

Pro Reg. CAa. PraetiCllJ Re,ister m 
Chancery. 

Pro St. Private Stllate. 
Pro Bult. rrivate 8,alute. 
Prado Rrg. C. P. PractiCllI Re,ilter 01 

the C()mmOIl Pleal. 
Pruct. Reg. in CA. Practical Regilter 

in Chonccry. 
Prat. 011 H. c\" W. Prater on the Law of 

Husband and Wife. 
Prrf. Preface. 
Pre/. Pl1Ihminaire. 
Preet. Prelllc.n. p",,".1Ift B.t. PrestOD 

on EstateL Prett. .AI... Tit. Preeton'. 
Eeoayon Abstracts of Tit1e. Pr"t. GIl Can •• 
Pre8ton'~ Treatise on C.onyeyaneilll' Vida 
" Kent Com. 101, note. 

Pri. PrlCC'. Reporta. 
Price', Ez. Rep. Price'. Exchequer 

ReportL 
Pric,', Om. Pro Price'. General Prac' 

tice. 
Prin. Principiam, tbe beginning of a 

titl .. or law. 
Prin. D~. Printed Deei,ionl. 
p, ifl. lAnd. CU.tOID. or Privitera of 

Lolldun. 
PrOd. Pro Proclnr'8 Praetil"f!. 
Puff. PndendOlff'a Law .,fNalllre. 
Q. Q-uoDC" ill .uob a QucaLion. 
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Q. B. Q_'. BlDch. 
Q. ,. Qui lam. 
Q. Va W.,c. Q. V .. WeytloD GIl A ... 

rap. 
Q. WCrT. Quo WarraDto; (q ••• ) The 

Jetter. (q ••. ) fII-' llid., which 1M, refer 10 
the article IDlDtiODcd immedi.tely before 
them. 

Q.. Questiooe, iD .uch a Qu .. liOD. 
Q •• dc ... lreg. Quare cl.ulum fregiL 

(q. y.) 
Q...t. QQflllttione, in each a Queation. 
Q.III. QueeUon'. 
QlliAli Qui,.,o. Yeer.book,5 HeDry V. 
R. re.olYed, ruled. or repealed. 
R. Richard; .... 2 R.2, 0.1. 
RC. Reecriptum. 
R. ot M. Ru_1I and Myloe" Reporte. 
R. ot 1Il. C. C. Ryan aDd Moody" 

ero"nCa_ 
R. ot IE. N. P. Ryan and Moody', Niti 

Prillle.-. 
B. 4" R. R~U and Ryan" Crown 

c-.. 
R. Jl Cr-II. R. M. Charltoo'. Reporta. 
R8. Reeponlum. 
R. B. L. Reading 00 St.tute Law. 
Rca 011 Julpa. Ralll on the Law rela· 

tiD, to Legal Jud,menl& 
Rarul. Pr.rp. Randall on the Law of 

Perpetuiu-.ruI. R. Randolph'e Raporte. 
R.,L Rutall', I!:ntriee. 
""'. B. a."Ie', Reportl. 
Re •• Co ... a.,,1e OIl the CoDllitution. 
Ray', JIfll. Jar. Rey'. Medical Juris. 

prudeoae of I_ity. 
./laynI. or, more .. u.Uy, U. Rep. Lord 

RaylllOlld" Repon.. T. &,... Sir Thom .. 
JlaylllOlld', Report.. 

Jl&. Ic. 10. Recordari laci., loquelam. 
Vide lUI"'" iD the body of the work. 

Re. R_pilacion. Ru. R_rder; .. , 
City Han Reo. 

/laid. ... ,. C-. Reddie'e Hiatorical 
V"_ oItha La ... of Maritime Commerce. 

&aN. PI. Redeadale'e Equity Plead· 
iDe. Thi, work q aleo and IDOIt UluaUy 
cited ""/. PI. 

Rena', H. B. L. Reeytll'a Hiatory of 
the Eaali8h La.... Rent, 'IlBlai,. ReeYtll 
aD the La ... of Shipping and Nuiration. 

llMwe Oil Du. Reeyes on Deacente. 
Reg. Regula. rule. Reg. Regi.ler. 
Ill,. Bre.. RegiatrDm Brnium, or Re-

riller of Write. 
I:l.g. G... RepIe perali .. 
.rug. JIML Regi.trum Judiciale. 
1li6 . ..,. Regiam Mageetetem. 
R.,. PI. Repla Placilendi. 
Rfteunl, da Bre •• d'11111. Trail6 des 

Ike .. d'Io.eo&ion, de Pe~_tionemeot. 1& 
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d'importation, par A.guatin Charles B .. 
DOIl.rd. &,. The Reporta of Lord Coke are fre. 
quently cited 1 Rep., ~ Hep., &co and lOme.. 
timee thoy are cited C •• 

Rip. Rllpertoire. 
Rep. Eq. Gilbert'. Reporte in Equity .. 
Rep. Q...t. Reporta of c_ during the 

time of Queen ADne. 
&po T. Fillc". Reporta tempore Finch; 
&p. T. Hartl. Reporte during the time 

of LOrd Hardwioke. R.,. t. Holl. Reporte lempore HolL 
Rep. T. Ttl16. Reporta of cue. decided 

during the time of Lord Tilibot. 
Re.. Reeolution. The caee. reported 

in Coke'. Reporta. are divided into reeolu. 
tione on the dilFerent pointe of the cue, 
.nd .re cited 1 R ... &C. 

Ikt. Brn. Retorna Bre.ium. 
Rnl. Sf. or Re •. Bt.t. Reyited Stetutes. 
R~!I' de, lut. de r Angkl. Dee In.tilu. 

lione J udiciariea de I' Angleterre compart!es 
avec celles de la France. P.r JOIOph Rcy. 

Rryn. lllll. Inatitutiune du Droit des 
Gena, &.c. par Gerard de RUYReyal. 

Rit:. Rich.rd; .. , 12 Ric. 2, Co J5. 
Ric.', Rep. Reporte of cuea in Chan. 

cery argued and determined iD the Court or 
Appeal •• nd Court or Error. ofSoulh Caro
liDa. By William Rice, Slale reporter. 

Rit:1a. Pro C. P. Richarclaon'. Practice 
in the Common Pie... . 

Riela. Pro K. B. RichardlOD'. Practice 
in the King'. Bench. 

Ric".oll Willt. RichardlOD on Will.. . 
Ritlg.lriala T. R. Ridgew.y, Lapp, and 

Sehoalea'. Tcrm Reporte in the K. B., Dub
liD. Sometimes thia i. cited Ridg. L. ot s. 

RiIlJr. Rep. Ridgeway'e Reporte ofCa ... 
iD K. B. and Chancery. . 

Riq. Sf.7\-. Ridgeway" Reporlli or 
State 'trial. in I re1aDd. I 

Rob . .Ad •• Rep. Robineon'. Admiralt, 
Reporte. 

Rob. c... Roberteoo'. ce_ in Perli ... 
DleDt, from SCIoII.od. 

Ro6. Dig. Roberta'. Digest of the Eng. 
1i8h Stalulea in force in PeDneylnnia. 

Roh. Blllr. RobinlOn'a Enlri ... 
Rob. on Fr. Roberte on Fr.ode. 
Ro6. Oil Freud. COIl.. Roberta OD Frad. 

dulent Conveyancee. 
Re6..TuIl. RobinlOn'. Ju.uce of the 

peRC:. Pro RobinlOD', Praotice in ,uilliat 
I .... , in Virrinia. 

Rob. OIl Wille. Roberta', Treati8e 011 the 
La ... of Wille aDd Codicile. 

Roc. Iv. RuccUl on IlIIUrance. Vide 1.,. Roc. 
... Ilec'. Jlotera'. City HaD Recorder. 
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lWl. Rolle'. Abridp .... lltllLR. RoI .. •• 
Reporta. 

R_. Cr. La.. Romil~l" Oblenations 
on the Crimiw law of Knglaad. II it n
law to cupital puni.bmenta. 

RDp. 011 H. 4' W. A Tre.ti8e on the Law 
of Property. arising from tbe reiatioo be
tween Husband end Wi.. By R. S. Don· 
nilOn Ruper. 2 yol •• Svo. 

Rtrp. lAg. Roper on Lagacies. 
Bop. III Mnoc. Roper on Rev_tion •• 
RNe. ROICOIl. Role. 011 Act. R_ on 

Actions relating to Real Property. Bou. 
Cill. Ell. Roecoc'1 Dipet of the Law of 
Evidence 011 tbe trial of Ictions at Ni.i 
Prius. &.e. Cr. Ell. R_ on Criminal 
Evidence. Rou. 011 BW.. R_'s Trea
tltoe on the law relating to Oilla of Ell change. 
PromilllOry Notee, Bankera' Cbecb. Ir.c. 

ROle'. R. R.a·, Reporta of ca_ in 
Bankruptcy. 

Ro .. 011 V. 4' P. ROIl OD the Law of 
V cndora Ind Purchellera. 

Rot. Pllri. Rotule Parliamentari.,. 
ROIIHI', &I. J.r. Rowe'. Scintilla Juria. 
Rub. or Rub,. Rubric, (q. v.) 
RuffA. RuJFhead·. Statulel at large. 
RlJjfm'. R. RuOin·. Report .. 
RUIIII. Bj. Runningtoo on Ejeetmepta. 
RUIin. &at. Runnin,tDII', 8tatUIeB at 

large. 
Rue. 4' 111,1. R_II and MylDe·. Chan. 

cery Reports. 
R •• ". Ru.hworth·. Collection .. 
RUII. Cr. Ru_1I OD Crimea and M .. 

demeanotllo 
Ru ... 4' Illy!. Raasen and Mylne" Re
~ o( ce_ in Cbancery. 

Bu ... R. RuIlllOU', Reporta of 0_ in 
Chancery. 

Rull.4' R,. Ru.eIland Ry .. ·.Crowa 
ea-. 

Rutlwrf. Jut. RatherfiIrd·. lutitutea of 
Ifatural Law. 

R!I' P. Rymer'. FC2dera. 
Ry. Ir MOo Ry.. and Moody', Ni,i 

PrilUl I!eporta. In E. C. L R. By. 4' 
Jle. C. C. Ryan and Moody'. Crown 
Ca-. 

Ry. Metl. Jur. Ryan on Medieal Jnria-
prudenee. 

S. " MCtiOll. 
8.8. Upper Bench. 
S. Ir B. Smith and Batty', Report.. 
S. C. Same Cue. 
S. C. C. Selet't ca_ in Chance..,.. 
S. C. Rep. South Carolina Report .. 
S. i L. Soboale and Lerroy'. Reports. 
S. 1/1. Shaw and Maclean', Reports. 
8. • Same Point. 
S. 4' R. Sergeant and Rawle·. Reporta. 
8. 4' s. Sa .... anclllkWly'. ReportL 
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S. 4' S. Simon and Stuart'. Chancery 
Reporta. In Con. C. R. 

s. .• Beul. Sau_ and Scully'. Reporta. 
s.df. St. P"p. Sadler's Stale Paper.. -
Balk. So.Ikeold'. Reporta. 
Ba"d. U. 4' To Sandera on Ule. ancl 

'l'rnata. 
&lnf. on Eot. Sanford on Entail •• 
s.",. de A,,". Sutera., ele Aaecora. 

tionibus. 
&lund. Saundera'. R.portl. 
&1 •• 11. Pl. 4' Ell. Saunden'. Treati .. 

on lhe Law of '-Ieoding and Evidence. 
&11. Saville's Reports. 
&11. Hilt. ~. Lalli. Savign1" Hiatory 

of the Roman Law during the MIddle Age.. 
Translatt'd from lhe German of Carl Voo 
Savigny, by E. Cathcart. 

&ly. Sayer'. Reporl&. &Jg. COItI. SaY' 
er·. law of Co.t .. 

&sc. de Calli. Scaccia de Cambiia. 
Sc"m. R,p. Scammon's Reporta ofCalll!a 

argued and detormiaed io the Supreme 
Court of IlIinoil. 

SeA. 4' £Of. Schoa\e and LeCroy" Re
portl. 

Sclln§. Pro ScheifFer'. Practice. 
&hIlL Aq. R. Schultea on Aquatic 

Rillhtl. 
Sri. fll. Scire (aci ... 
Sci. fG. "d tli,. deb. Scire Aciu ad d .. 

probandum debitum, (q. v.) 
Scil. Scilicet. that i, to .. y. 
&e. N. R. Scott'. New Reportl. 
Scot,'. I.l. Scott'1 Reporta. 
&rill. C."". Scriven'. Copyboldt. 
&"t. P. CIL. Se.ton·. Forme in Chao. 

cery, By Hl'nry Wilmot 8ea1on. 
See. 8ection. 
S,e. Leg. Secundum Jerm I according 

tAllaw. 
Set:. Reg. Secundum rep~; accord. 

In, to rtlle. 
&1. C". ehll .. Select ..... in Chancery. 

Vide S. C.c. 
&ld. MGr. Cia. Seldon'. MueCIaIllUDI. 
&If. Tt. Sel&idge" Trial. 
SeU. Pr. Sellon'. Prac&iOl in K. B. and 

C.P. 
&llll. N. P. Selwyn'. Nisi Priaa. &1111. 

R. Selwyn'. R.portI. TheBe R.porta are 
ulllally eitad M. &. S. Maule and Selwyo·. 
Reports. 

StrII, or S,III6. Semble. it _101. 
&tt, Senata. 
&q. Sequentia. 
&rg. 011 Au. Bergant OD the la .. of At

tachment. 
&rll' C.,.". lAv. Sergeant on CoD.1i. 

tutiono! Law. 
&rg. Oft IArtd L. ilerfBUlt GO the lAnd 

La .. of PeDIIIYlv .. " 
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aw,. 4" '-". Sorpant and Lowber'. 
edition of the Englisb Common Law Re. 
porta; man unally cited Bn,. 0-. La", 
Rep. &r,. 4" ... "'~. Reports or C- ad· 
judged in \he Supreme Court of Pennl}'l· 
noiL By Thowu SerpaDt aDd Willialll 
B.wle, JOIio 17 yolL 8vo. 

s... C •• Seaione eu. in K. B., chiefly 
toocbiog eettlemente. SU., 4" .d. Sbaw aod Maclean', Reo 
porta. 

BIHl/.lArll. Sbel&Jrd on Luo,ey. 
BMlf.OIIllan. 8bel1Ord on the Law of 

Mortmaio. 
BkIf. .. R. Pr. 8be1&Jrd on Real Pro-

perty. 
BIle,. 7b. Sheppard'. Tooobatooe. 
BIWpl. R. Sbepley'. ReJlllrte. 
BIIoV1. P. C. Sbower'a Parliamentary 

c.-. 8_. R. Sbower", Reporta io the 
Coort of KiDg'. Bencb. 

8Qb. Ju. Lit. Sbabaok de Jera Lit· 
taria. 

8itL lJiderfiD'. Reporta. 
sa... SimoD'. Cbaaoery Reporta. 10 

Coo. 0\ R. 
M-. 4" BIll. Si_ aocl Stuart'. Chu. 

eery Reports. In ('AID. C. R. 
Bhu, Ver6. Sip. Skene de Verboram 

Sipi&catiooe; aD explanation of terma, 
diiliealt .orda, &0. 

Btia. Skinner'. Reports. 
saw. UIIIl. 8Mr. Skirrow'. Complete 

Practical Under SherifF. 
&a. Cit. Pro Smith'. Cbancery Practice. 
..... P.t. Smitb on \he Law of Patenta. 
s.idi 4" &uf. Smith and Balty'! Reo 

porta. 
Baill'. lIbr..... Smith'a Foren,ie Me. dic_ 
&alA'. R. Smith'. Reporta in K. B .. 

together with _ in the court of CbaD' 
eery, from « 10 46 Geo. III. 

Bel. Solutio, the auwer to an objeetiDIJ. 
&.t1 C",.. R. Sooth Carolina Reporta. 
&.tA. R. Southard', Reporta. 
s,. II{ z.... Spirit of ...... by Mon. 

te.lJu~ 
8peL OL SpeJ_'a Gbary. 
.,... PaM. 8pe1mao on Feade. 
II.. ually pot ill IIIDIl1 Iou.en, ... Sci. 

lieet. that i. to _Yo 
a. or a.t. t'katote. 
1II. c- StilliDctleet'. c.e.. 
Bt. n.. State Trial .. 
&.V, 1... Scair.. Inatitution! of the 

Jaw of Sc:otlaod. 
a.u.. .,. ~c. ~ lilt. Stl.umaD on 

Election and Sq\isfaction. 
&art. BIreriU', B.. Starkie on the la. 

aCE,idence. b"I4ri. Cr. PI. Scarkie'.Cri. .-
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minal Pleadio,.. &ari. R. Stark Ie'. Reo 
porta. In E. C. L. R. &urk. ora Bl. Star. 
kle on SlaDder end LibeL 

Stilt. Statutes. 
&ut. Wei. Statute ofWestmiDBter. Bra"'. Statham'e Abridgment. 
BraUft!. or St..Uft/' P. C. StaQJIfOrd'. 

Pleaa of tbe Crown. 
8tea,.". on R . .A. Stearne on Real Action .. 
St.epIt. Com",. Stephen', New Commeo

taries 00 the Law of Eogland (partly 
founded on Blackatone.) 

BupA. Cr. lA",. Stepbeo on Crimloal 
Law. Bteph. Pl. Stepbeo on Pleading. 
St.~. Proe. Stepben 00 Proeuration .. 

&n.OIl .AD. SteYen! on Ayerege. 
St.eD. 4" B. 011 .AD. Stevena IlId Beneke 

on Averap. 
St ... .Adm. Rep. Stewart'. Reporta of 

Cue. argued and determined in the Court 
of Vice Admiralty Ilt Haliru. 

&.to. R. Stewart's Reporta. 
SteUJ. 4" Pore. Stewart and Porter" ~ 

__ lID Bail. Sklry'a ColDIDeotariea on 
the Law of DaHmenta. : 

&.rJ on Con,'. Story OIl the Cooatita
lion of \he United Scates. 

8tory on BIt. Story'. Commentaries on 
Eqoity J urilpioudence. 

Stoni'L. U. B. Story'. edition of the 
LaWI of the United Statea, in 3 vola. Tbe 
4th volume is a continuation of the ame 
work by George ShanwGOd, Eeq. . 

&.nj on PI"n. Story on Partnerebip. 
Story 011 Pl. Story on Pielu!ing. 
Story, R. Sto'l". Report& 
Blr. Stranr'. Reporta. 
Btnrcc. tie Mer. Straccba de Mercatura, 

Navibul et AlI8Ourationibua. 
SI, ... Dorn. Straham', lranalation or 

Domet'l Civil Law. 
St.,oud', DIg. Stroud', Digest of the 

Law. or Pennaylnnie. 
St.tuJ,,', (L. C.) R. Reporta of ca_ in 

the court of Kiog'. Beneb in the Provincial 
court of appeals of Lower Canada, and ap
peal. from Lower Canada before the Lord. 
of \he Privy Council. Dr George O'Kill 
Stuart, Eeq • 

&,. Styles'. Reporta. . 
&,d. Bup. POV1. Sugden on Powera. 

&,d. Vend. Sugden on VendOll. Bugd. 
Leu. SUlfden'a Letter .. 

Bull. lMl. 8ullinn', Lecture. OIl tbe 
Feodal Law, aDd theConatitotion and Law. 
of I!:njtland. ; 

Bull. //IlIAd nt. Sullivan'. HiBtory of 
Land Tilles in Me_chlJ8etta. 

&ma. Summa. \he Summary ofala •• 
8.", .. R. Sumner'. Cirouit Court Re· 

porta. 
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Bupp. Supple_t. .". to v •. Jr. 
8up(Jlcmenl to Veaey Juuior'. Report .. 
Tbi. i& an escellent collection of noW. on 
the pointa decided in Ibe Reporle. 

"-II 811 Beet. Ct.. Swan on the Juria-
dicliun of Eccleaiaatical C..,urta. 

&tn,,,.,. Swanaton'. Report&. 
SuJijt', ED. Swill', ~;videneo. 
• "J,Dift', By'. 8wil\'. Syalcm oflhe La",. 

of COllneelicut. BItIift', Dig. Swift'. Di· 
re.t .. flhe La",. of CollnecticuL 

BrDi1l6. Swinburn on the Law or Will. 
ad Te.tamenle. Thia work il generally 
cited by reference to the part, book, chapter, 
&0. 

B",i,,6 ••• Deec. 8winbarn 011 the Law 
of Dllllcenta. 

BrDinh. on M"r. Swinburne on Marriage. 
SUIi,."., .n 8".. Swinburne 011 SpoaaoJa. 
8get. Plnd. 8yNm of PJeading. 
T. Title. 
T. 4' O. TyrwhiU and Granpr'. Re. 

porta. . 
T. Jo. Sir Tbom •• J_'. Report&. 
T. L. Tarm. lie Ia Ley, or T.rm. uI' 

the I .. ",. 
T. R. Term Report.. RldgewlY'. Re. 

porta are BOmetimea cited /rid T. R. 
T. R. THle Rep. 
T. 4'. R. Turner and Ru-U'. Chancery 

IlePIllt&. 
T. R. B. or To B. R. Tempore R'gi, 

F.dwllrdi. Thi. abbreviation i. frequenlly 
used in·Oomeeday Book, and in Ihe more 
.. neilnt bw writerI'. See Tyrrel" Hi81. 
Eng., lutrod. viii. p. 49. See alao Co. InRI, 
86, D, where in B qlJoI.alion from DomNday 
Book, this "bhrt:vi.tion i. intorJlfl'lcd Terra 
R.·gia I!:cIwardi; but in Cowell'. DicL verb. 
Revel.ond, it ia ."id to be wron,. 

T. Hllym. Sir Tbom.. Raymond'. Ro· 
porlM. 

7~ U. P. ClaarlL T. U. P. Charlton'. 
ROI",r' •• 

7lIit "" E.. Tllilon Evidence. 
7l",.,. R. Tomlyn'. Rcporla of c.

dcri'!e,1 i" eh .neerv. 
7U1II1. T. Y. Ta,nly. 011 Ter_ 'IF 

Ye~rl'. 
7."pin, Jur. Mtr. Tralade de Jariapru. 

d~ntid MerllHnlil. ,It .. ,.,. ·rauuto,,'. Reporl .. In E.C. L. R. 
T.ty/. Ci .. L. Tayl"r'. ('h'il l.aw. 
7'ag'. 'AID (;10, Tayler'. L.w Glo_ry, '''yI. R. T .• yl"r'. Reloorta. 
TffA. Diet, l:rllbbc'. 'feolrnllJo,ical Dic-

tionary, 
711. IIr. ,'h08ll1ru8 Brerittm. 
7' •• Di/l. 'J'hdvall'. DiJrl1lL 
71,.0. In,. 1'10. TIII'ory of Prellulllplive 

Proo , or an iDCjlltry i .. IAI abe Dati1l'ii of eir. 
eUIII»tauli,,1 ey.d"nce. 
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n.. Co. Lilt. Coke uprm Littleton; 
Dewly arranged 011 the pia. of Sir Mat. 
thew H.le'. Analy.i.. By J. H. Thom •• , 
Eaq. 

7iU. Pro Tidd'. Pra(.iJce. 
Tit. TItle. 
Toll. Ell. Toller'. Eseeuto .... 
Toml. L. D. Tumlin'. Law Dictionary • 
7DtA. Tothill'. Report&. 
Touch.. Sheppard'. Tocch8lone. 
7buU. I.e Droit Ci,il Franqai •• aivant 

I'ordrll du Code; oavrap dan. JecaueJ on a 
tRche de reunir la thtlorio .. la practique. 
P.r M. C. 8. M. Tuullier. Tbis work il 
IOmctlmea cited Tooll. Dr. Ci,. Fr. Ii,. 3, I. 
2,0. I, n. Ii; at other timea, 3 Toull. n. 86, 
which lat~r ai.nifiea vol, 3 of Toollier'. 
work, No. 811. 

Tr. Eq. Treall. of Equity; the Ame 
a. Funblunque on Equity. . 

Tr"m, .rd. J.r. Outli,," of a _rae 
of Lecture. on Medical Juri"prudeace. By 
Thomaa Stowart 1'rlm, M. D. 

Treb. Jur • • 1" Mtd. Juri'prudence de 
la M~cine, de 1. Cbirarrie, el de Ia Pharo 
mlele. Par Adolphe Trebucheta. 

Trem. 1'remltne'B Plenl of tht'CI'OWII. 
7'ri. per p",.. TriaJa per Pay •• 
Trin. Trin,ty term. 
Tue1. 81. C_. Blaekataal'. c-.en. 

tarit •• ,edited by Jadp 1'ucker. 
Tllr.. R. Turller'. Reporta of Cue. 

delerlllincd in Cbancery. 
Tur.. .. Ru. Turner aDd Ru.elr • 

Chllllccry flellOrt&. 
Tyl. R. 'I'yler'. Report .. 
7jtr1D. Tyrwbilt'. EscJK"quer Reporll. 
7;r •. 4' O,G. Tyr ... hit, ad Gran,er'. 

Rel'"rll'. 
7Yt. Mil. La., Tytler'. Eaaayan MiIi· 

lory Lbw and tbe praelice of Military 
COllrt. M.rtiaL 

U. S. Unitrd StaiN of America. 
U. B. Dig. United &..tea'. DipL See 

Mrle. cfJ Prrk. Dig. 
UIt. l'Itimo. ullima, the Jail, Uluilly a~ 

plird to tbe 1 •• 1 lillI', panJrl'apb or law. 
U.free.O,l. rf C",. VlDf .. ,m.'. omce 

of CAlrnner. 
U"d",. 8II.r. Vnder SherifF, eonteininr 

Ihe oIIice .nd duly of Higb SlJeril8, Under 
SheriII'I, and BaiJitr .. 

Uz. rt. Et usor, et usort'm, and .ilil. 
1'. VeraUl, a,aillllt, .. A B '. C D. 
V. Veniculo, in .uab a nraa. 
V. vide, lICe. 

1". or a. V_; .. Spelm. Glo-. '. CaD· 
cel1oriu!O. 

V. ~ B. Veaey and Rea_'. Report&. 
V. ~ 8. Vernon and Scriwen'. Reporta. .'.1. c.... ".1.,.'. Comm8nlar. 
•• .. IHJIA • ..,.. &. Va Heylbu' ..... 
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.. , apoo Marino E_--' ill eoartI of 
law and equity. 

y".tI.JtIll.Pr. Vanderlinden'. Judicial 
Practice. 

VGU. or VIII"'. Vaual', Law ofNatiOllll. 
Vaug. Vaugban's Reports. 
Vtlld. E:&. Venditioni ezponu. 
Ve"". VlIII1ri,', Reports. 
Venn. R. Vermont Judge" Report&. 
Vn'II. VerDOn'. Reports. 
Vera. ~ &ri •• Vernon and Scriven', 

Reports of Cues iR the King'. Courts. Dub. 
liII. 

V,"" C •• er. Verplanck. on Contracts. 
Verpl. ED. Verplanck on Evidence. 
V.. Vewy Senior'. Reports. 
Vn. Jr. V_y Jonior', Report&. 
V •• 4' s.. V_, and Boa_', Re. 

~. N. B. Old Natur.Breviom. 
Viii. Vidiao', Entries. 
V ... A6. Viner', AbridgmenL 
rill. s.". Sopplemellt to ViDor', 

AIlridpeDt. 
Vi .... ViRniu •• 
Vi.l. Videlicit, thai is to I&Y. 
V .. Venu .. 
W.l. ".1. 8tstolellofWIIIlmiaIter,l, 

adi. 
W. C. C.B. Wubiap,.CircuitCoort 

Reports. 
W. 4" C. Wileon and Courtenay's Reo 

portI. 
W. J.. Sir William Jooa'. Reports. 
W. Kd. William Kelya,.', Reports. 
W. 4" Jr. William and Mary. 
W. 4" 8. WillOn and Shaw', Reportaof 

c.- decided In the H. of L. 
W.p. ,. Diec. Wagram on D.veri-. 
W_y: •• Pm WalfOrd'. Treatise on 

abe law leepecling Partiea to action .. 
Walk. Am. L. or Walk.Illlrod. Walk. 

er'. Introduction to Americen Law. 
W ..... B. Walker', Reports. 
W.a. R. W.llace'. Circuit Court Re... 
W,rl l1li Leg. Ward on Legacies. 
W.re" B. Reports of caleB argued and 

determined in the District Court of the Vni· 
led Sta .... for tb& District of Maine. 

WIPr. L. B. War ..... •• Law Studies. 
W .... C. C. WubinpHl'.CircuiLCoQrt 

lleplrta. W." Cop. Watkin's Copyhold. 
W.a. c-. WaLkin.'. Prineiplea of 

Caateyaaeing. 
W.,. ••• Arb. Wataon DB the Law of 

Arbilratioo •• nd Award .. 
"., •• O. Pari'll. Watson on the Law or 

Parlne",hi ... W......... W .... on tho Law re
........ to ........ uddllt.lofSbori& 
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W,,".'e R. Wattl" Report&. 
Weif. Oil Bq. Plctul. Welford on Equity 

Pleading. 
MtUIII. Ab. Wellwnod" Abridgment of 

Sea LawB. , 
Wtnd. R. Wendell', Reports. 
We.'III. Wentworth. Wmtlll. 0fI. E:I&. 

Wentworth'.OfticeofExeculor. Wmtlll. Pl. 
Wentworth', Sy,tem ofPI"ading, in 10 YO'" 

Week. 1M. Weakotl on the Law oCIn. 
lorance. 

Wea", R". West', Reports of Lord 
Chancellor Hllrdwieke. 

We,", Symb. Weat'B Symboliograpb" 
or. deecription of inllrUloents anel prece
dents, 2 parts. 

Weyt. OIl A.. Quintin Van WeytIeD OIl 
Averall'e. 

WAal1. DiK. Wharton', Digest. 
Wlaart. R. Wharton', Reports. 
WAta'. Wheaton. Wheat. R. Whea· 

too'! Reports. W"eot. on Capt. Whea· 
ton's Digest of tbe Law of Maritime Cap-
turea and Prizea. > 

"'·Aul. A6. Wbeeler'! AbridglDeDtI. 
WAeel. Cr. Cae. Wheeler', Criminal 

Cue .. 
WAle' ... "'. Wheeler OIl the law of 

SlaYery. 
WAiM. 1. D. Wbisbaw', La" Dietioa

.'y. 
WAit. OIl !Fall', Whitaker on &oppage 

in Traoaito. 
WAite'e N .. Coil. A new eo1Jeotion of 

tbe LaW!, Cb.rte.... .nd Lacel ordina_ 
of the governmentl of Great Britain, 
France, and Spain, &.e. 

WAit. OIl Lilflll. Wbitaker on tbe law of 
Lien •• W". B. 1. Whitmanh'l Bankrupt 
Law. 

Wie". L'Amba_dcar et _I'ooction .. 
par De Wicqoefort. 

Wig-Mill. Wigbtwich's Reports in tile 
Exchequer. 

Wile • ...... Cor. Wilcock on IIIUDici
pal CorporatiolUl. 

Wile. R. Wilcox'. Report .. 
Wilk. Leg. A.,.. 8 ... Wilkin', Legea 

An,Jo.Suonice. 
Wilko on Lim. WilkiRlOD on Limita&iou. 
Wilko en Pub. haft. Wilki_ on the 

Jaw relating to tho Public Fonda, including 
the practice of Distringas. &.c. ) 

Wilk. ." Repl. WilkinBOn on the law or 
Replevin. 

Will. A.",. WiUiame OIl the law of Aae
tionl. 

WiU. '" Eq. Pl. Wini,', treati. on 
F.qoity Pleadings. 

WilL oa btt.,. WiDil on IAlerropto
riee. 
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WilL L. D. William.'. La. Dictionary. 
WiU. (P.) Rrp. Peere Williams', Re. 

~iue. Off. of Co"'" Willoock on the 
Oftice of Conata ble. 

Willt.', R. Wille.'. Repon.. 
W.u. 1m Cir. Bo. Willa on Circumstan' 

tial Evidence. 
Wilm.1m Mortg. Wilmot on Mo~ages. 
Wilm. Judg. Wilmot's Notea ofOplDion. 

and J udgmenta. 
Will. 011 AT.. Wit.ou on Arbitrationll. 
Will. CI&. R. WilBon', CbiuJcery Re. 

pon. 
Wu.. ~ Co. WilBon and Courtenay'. 

Reporta. 
Wile. Bz. R. WiIIIID', &chequer Re-

porta. . 
WIN. ~ BA. Willon and Shaw'lI Reporta 

decided by the HOIl8B of Lorda. 
· Will. R. WilBon's Report •• 

Win. Winch'. Enlries. WiJl. R. Winch's 
· Reporta. 

Wing. ltIu. Wingate'. Maxim .. 
W_. Jut. Williams'. Juatice. 
W .... R., more usuaUy, P. W_. Pecre 

Williamll'. Rcporta. 
Woed'. In"" or WtHMI'. Jut. CIIrII. L. 

Wood'. Inatitutea of the Commoo Law of 
· Borland. WIJOfl'.lll8t. Ci", 1A1II. Wood's 

Inatitule& ofthc Civil Law. 
WIIOdt,. Wooddeuon. Woodt •. BI.Jur. 

Wooddeuoo'. Elementa of Jurisprudence. 
W .... Leet. Woodd_n'. Vioeriao Lec
tures. 

Woodf. L. ~ T. Woodfall on the Law 
of LllDdlord and Tenant. 

Wool. COlli. L. Woolrych'. Commercial 
La •• 

WIIDl. L. W. WoooIrych'. Law of Wa· 
ter •• 

Wool. 011 W.,-. Woolyrch on Way .. 
Wort1&. 011 Jur. Worthington'. Inquiry 

into the Power of Jurioalo decido inciden. 
tally tin que.tions of Jaw. 

Wol1i. p,... Wille. Worthington'.Gene
ral Precedenta ror Willa, with practical 
notes. 

WrlgAt'. R. Wrlght'li Reports. 
WrlgAt, Fr. &c. Wright on Friendly 

8oeietiea. 
WripI, nil. Sir Martin Wright'. Law 

of Tenuree. 
Wy. Pro Reg. WyaU'1I Practical Regi •• 

ter. 
X. The Decretal. of Gregory the Ninth, 

are denoted by the letter X. thu.. x. 
Y. B. Year Book-. (q. v.) 
Y. 4' C. Y ouoge and Collyer'. Exche· 

quer Ifeporta. 
Y. ~ C. N. C. Y ODnge and Collyer'. New 

e.-. . 
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Y. ~ J. Yonnge and Jervia'. EJ:cbequer 
Reporta. 

Yeattl, R. V_tea'. Reportlo 
Yel.. Yelverton'. Rcporta. 
Yerg. R. Yerger'. Reports. 
Yo. ~ Col. Younge and Collyer'. Exche

quer ReportL 
Yo. 4" Col. N. C. Younge and Collyer'. 

New C.seI. 
Yo. Rtp. YOUDp'. Report •• 
Yo. 4" Jtr. Younge and Je"ia'. Re

porta. 
Zouch' • .Adm. Zouch'. Juriacliction of 

the Admiralty of England, uaerled. 

ABBROCHMENT,ob80lt.Ie. The 
forestalling of a market or fair. 

ABDICATION, gcmernfnenl. 1. 
A simple renunciation of an office, 
generally understood of a supreme 
office. James II. of England ; Char. 
les V. of Germany; and Christiana. 
queen of Sweden, are said to have 
abdicatcd.-2. When inferior magis
trates decline their offices. they are 
said to make a resignation, (q. v.) : 

ABDUCTION, crim. lafD, the car· 
rying away of any person by force 
or fraud. This is a misdemeanor 
punishable by indictment 1 East. 
P. C. 458; 1 Russell, 569; the civil 
remedies are recaption, (q. v.) 31nst. 
134; Hal. Anal. 46; 3 Bl. Com. ~; 
by writ of habeas corpus; and an 
action of trespass, Fitz. N. B. 89; 3 
Bl. Com. 139, n. 27; Roscoe, Cr. 
Ev.193. 

ABEREMURDER.oblOlete. An 
apparent, plain. or downright murder. 
It was used to distinguish a wilful 
murder, from chance-medley, or 
manslaughter. 

TO ABET. crim. latO. To eD' 
courage or set another on to commit 
a crime. This word is always taken 
in a bad sense. To abet another to 
commit a murder. is to command. 
procure. or counsel him to commit it. 
Old Nat. Brev. 21; Co. Litt. 475. 

ABETTOR. crim.latO. isonewbo 
encourages or incites, encourages or 
sets another on to commit a crime. 
Such a person is either a principal or 
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sa acceaory to the crime. When 
pratent aiding where a felony is com
mitted, he is guilty &II principal in 
the aecond degree; wben absent, be 
is merely an acceesory. 1 Russell, 
jl; 1 Leach, 86; Foster, 428. 

ABEY ANCE, ~IIatu, from the 
Freach aboger, which in a figurative 
aease means to UJit!cI, to look for, 
te) duir~. When there is no person 
t.~.u in whom the freehold is vest
ed, it is said to be· io abeya.71ce, that 
is, in expectation, remembrance and 
contemplation of law. The law re
quires, however, that the freehold 
should never, if possible, be in ubey
GIII¥. Where there is a tenant of 
the freehold, the remainder or rever
sioa in fee may exist for a time with
out any particular owner, in which 
case it is said to be in abeyance. 
Thus, if an estate be limited to A for 
life, remainder to the right heirs of 
B, the fee simple is in abeyance dur
ing the life of B, because it is a maxim 
of law, that ftetllO ell "ere, ."wu. 
2 BI. Com. 107; 1 Cruise, 67-70; 
1 Inst. 342; Merlin, Repertoire, mot 
Abayance; 1 Com. Dig. 175; 1 Vin. 
Abr. 104. Another example may be 
gWen in the ease of a corporation. 
When a charter is given and the 
charter grants fioanchises or property 
to a corporation which is to be brought 
into existence by some future acts of 
the corporators, such fraoebises or 
property are in abeyance, until such 
acta shall be done, and when the 
corporation is thereby brought into 
life, the franchises instantaneously 
attach. 4 Wheat. 691. See, gene
rally, 2 Mass. 500; 7 Mass. 445; 
10 Mass. 93; 15 Mass. 464. 9 
Cranch, 47, 293; Ii Mass. 565. 

ABIDING BY PLEA, in the E~
lish law. A defendant who pleads 
a friToloua plea, or a plea merely for 
the purpose of delaying the suit; or 
who, for the same purpose, shall file 
• similar demurrer, may be compel
led by rule in term time, or by a 

judge's order in vacation, either to 
abide by that plea, or by that demur. 
rer, or to plead peremptorily on the 
morrow; or if near the end of the 
term, aod in order to afford time for 
notice of trial,. the motion may be 
made in court for rule to abide or 
plead instanter; that is within twenty- I 

four hours aller rule served, Imp. B. R. 
340, provided that the regular time for 
pleading be expired. If the defendant 
when ruled, do not abide, be can only 
plead the general issue. 1 T. R. 
693; but be may add notice of set
off. lb. 6D4, Do See 1 Chit. Rep. 
565,0. 

ABJURATION. A renunciation 
of a country by oath. 1. The act of 
Congress of the 14th of April, 1802, 
2 Story's Laws U. S. 850, requires 
that when an alien shall apply to be 
admitted a citizen of the United States, 
he shall declare on oath or affirma
tion befoJle the court where the appli
cation shall be made, inter alia, that 
he doth . absolutely and entirely re
nounce and abjure all allegiance and 
fidelity which be owes to any fereign 
prince, &c., and particularly, by 
name, the prince, &c., whereof he 
W&II before a citizen or subject. Rawle 
on the Const. 118.-2. In England 
tAe oat! 01 a.bjw4ti07l is an oath by 
which an Englishman binds hilD86lf 
not to acknowledge any right in the 
pretender to the throne of England. 
--3. It signifies also according to 26 
Car. II., an oath abjuring to certain 
doctrines of the church of Rome.-
4.. In the ancient English law ~t was 
a renunciation of one's country and 
taking an oath of perpetual banish
ment. A man who had committed a 
felony, and for the safety of his life 
fiew to a sanctuary, might within 
forty days confess the fact and take 
the oath of abjumtion and perpetual 
banishmeot; he was then transported_ 
This was abolished by stat. 1 Jac. I, 
c. 26. Ayl. Parerg. 14. 

ABLEGATI, tliplomaq. Papal 
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ambassadors of the second rank, who debility, plethora, faulty confonna
are sent with a less extensive com- °tion, and the like; and it is fre
mission, to a court where there are quently induced immediately by"in
no nuncios. This title is equivalent tense mental emotion, violent exercise, 
to fft1lOf/, (ql'v.) &c. The cauees seated iIi the freWs 

ABNEPOS, in the civil law, is-the are its death, rupture of the mem
grandson of the grandson or grand- branes, &C. It most frequently 00-

daughter, or fourth descendant.- curs between the 8th and 12th weeks 
Abneptis, is the grand.daughter of of gestation. When abortion is pro
the grandson or grand-daughter. duced with a malicious design, it be-

ABOLITION, is the act by which comes a misdemeanor, at common 
a thing is extinguished, abrogated or law, 1 Russell, 553; and the party 
annihilated. Merl. Repert. h. t., aa causing it may be indicted and pu
the abolition of slavery is the destruc- nished. The criminal means resorted 
tion of slavery. In the civil and to for the purpose of destroying the 
French law abolition is used nearly fretos, may be divided into general 
synonymously with pardon, remis. and local. To the first belong vene
sion, grace. Dig. 39, 4, 3, 3. There section, emetics, cathartics, diuretics, 
is, however, this difJerence; grace is emmenagogues, &C. The second 
the generic term; pardon, according embraces all kinds of violence directly 
to those laws, is the clemency which applied. When, in consequence of 
the prince extends to a man who haa the means used to produce abortion, 
participated in a crime, without being the death of the woman ensues, the 
the principal or accomplice j remi,- crime is murder. By statute a dis
lioll is made in csses of involuntary tinction is made between a woman 
homicides, and self.defence. Aboli. quiclt fI1i,h child, (q. v.) and one 
tiOIi is difterent; it is applied when who, though pregnant, is not so, 1 BI. 
the crime exists which cannot be re- Com. 129. Physiologists, perhaps 
mitted. The prince then may by with reason, think that the child is a 
letters of abolition remit the punish. living being from the moment of con
ment, but the infamy remains, unless ception. 1 Beck, Med. Jur. 291.
letters of abolition have been obtained General references. 1 Beck, 288 to 
before sentence. Encycl. de d'Alem- 331; and 429 to 435; wherewill be 
bert, h. t. The term abolition is found an abstract of the laws of dif. 
used in the German law in the sense ferent countries, and of some of the 
it is used in the French law. En- states, punishing criminal abortion; 
eycl. Amer. h. t. The term abo- Roscoe, Cr. Ev. 190; 1 Russ. 553; 
Iition is derived from the civil law, Vilanova y Manes, Materia Criminal 
where it is sometimes used synony- Forense, Obs. 11, c. 7, n. 15-18. 
mous\y with absolution. Dig. 39, 4, See also 1 Briand, Moo. Leg. lere 
8, 3. partie, c. 4, where is considered the 
" ABORTION, flied. jtn'. and, cri· question, how far is abortion justifia
minal law. The expulsion of the ble, and it can be considered neither 
fmtus before the seventh month of a crime nor a misdemeanor 1 See 
utero-gestation, or before it is mable, Alis. Cr. L. of Scot. 628. 
(q. v.) The causes of this accident ABOVE. Uppermost. This word 
are referable either to the mother, and is applied in law to designate the 
ilflllicularly to the uterus; or to the superior court, or one which may 
fmtus and its dependencies. The revise proceedings of an inferior court 
causes in the mother may be: ex- on error, from such inferior jurisdi~ 
boerne ne.rvous susceptibility, great tion. The court of.error is ealW 
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abe COUJt above; the court whose Droit Civil Fran~, tit. prel. § II. 
pJ'l)l"fflflings are to be examined is n. 151. Merlin, mot Abrogation. 
caUed the court below. By bail above ABSENT~E. One who is away 
is understood bail to the action enter. from his domicil, or usual place of 
ed with the prothonotary or clerk, residence. After an absence Qf seven 
which is an appearance. See Bail years without being heard from, the 
.&oN. The bail given to the sheriff, presumption of deatharises. 2 Campb. 
in civil cases, when the defendant is R.113; Hardin's R. 479; 18 Johns. 
arrested on bailable process, is called R. 141; 15 Mass. R. 305; Peake's 
bail below; q. v. vide BeZOlD. Ev. c. 14, 8. 1; 2 Stark. Ev. 457, 

TO ABRIDGE, practice, is to 8; 4 Bam. & A. 433; 1 Stark. C. 
make shorter in words, so as to re- 121; Park on Ins. 433; 1 Bl. R. 404. 
tain the sense or substance. In law In Louisiana when a person possesse4 
it signifies particularly the making a of either moveable or immoveable 
declaration or count shorter, by taking property within the state, leaves it, 
or severing away some of the sub- without having appointed somebody 
stance from it. Brook, tit. Abridg. to take care of his estate; or when the 
meat; Com. Dig. Abridgment; 1 person thuS appointed dies, or is either 
Yin. Ab. 109. unable or unwilling to continue to 

ABROGATION, i1l tke citJillalD, administer that estate, then and in 
kglalalW1I, is the destruction or an· that case, the judge of the place where 
nulling of a former law, by an act of the estate is situated, shall appoint a 
,be legislative power, or by usage. curator to administer the same. Civ. 
A law may be abrogated or only Code of Lo. art. 50. In the appoint
derogated from; it is abrogated when ment of this curator the judge shall 
it is totally annulled; it is derogated prefer the wife of the absentee to his 
from when only a part is abrogated: presumptive heirs, the presumptive 
krogatllr legi, Cflm par' detrakitur; heirs to other relations, the relations 
fIbrogatur leBi, cUm prorliu tollitur. to strangers, and creditors to those 
Dig. lib. 50, t. 17, l. 102.· Abroga· who are not otherwise interested; pro
bon is express or implied; it is ex· vided, however, that such persons be 
press when it is literally pronounced possessed of the necessary qualifica. 
by the new law, either in general tions. lb. art. 51. For the French 
terms, as when a final clause abro- law on this subject, vide Biret, de 
gates all laws COIltrary to the provi. l'Absence; Code Civil, liv. I, tit. 4; 
sioos of the new one, or in particular Fouss. lib. 1, tit. 4, n. 379.487; 
terms, as when it abrogates such and Merl. Rep. h. t.; and see also Ayl. 
IIUCb preceding la W8 which are named. Pando 269; Dig. 50, 16, 198; lb. 
Abrogation is implied when the new 50, 16, 173; lb. 3, 3, 5; Code,7, 
law contains provisions which are 33,12. 
positively contrary to the ancient ABSOLUTE, signifies without 
laws, without expressly abrogating any condition or encumbrance, as an 
euch laws: for it is a maxim, fIO.te. "absolute bond," ,impl,z oblilratio, 
rion& tlertwaJII priori6u.. 3 N. S. in distinction from a conditional bond; 
190; 10 M. R. 172,560. It is also aD absolute estate, one that is free 
irqplied when the order of things for from all manner of condition or en· 
which the law had been made no cumbrance. A rule is said to be 
longer exists, and hence the motives absolute, when, on the hearing, it is 
which had caused its enactment have confirmed. As to the effect of an 
ceased to operate: rati01lf: "Il~' om· absolute conveyan-::e, see 1 Pow • 
.., caallIIe CCIMl lu. T~llier, Mortg. 120; in relation to absolute 
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rights, 1 Chitty, Pl. 864; 1 Chitty, plaint in court of oy lord, other thall 
Pro 12. the county before the sheriff. See 

ABSOLUTION, a .definite sen· F: N. B. 18; Dyer, 169. 
tence whereby a man accused of any ACCEDAS AD VICECOMI. 
crime is acquitted. TEM, Bngl. laID. The name of a 

ABSQUE HOC, pleading, when writ directed to the coroner, com. 
the pleadings were in Latin, these manding him to deliver a writ to the 
words were employed in a traverse. sheriff, who having a ptme delivered 
Wit'"" ,hi" that (q. Y.) are now to him, suppresses it. 
used for the same purpose. ACCEPTANCE of a bill t1( e~ 

ABSTENTION, French laU'. It cltaftg", is the act by whicli the 
is the tacit renunciation by an heir of drawee or other person e.inces his 
a succession. Merl. Rep. h. t. consent and intention to comply with, 

ABUSE, every thing which is con· and be bound by, the request con· 
trary to good order established by tained in a bill of exchange to pay 
usage. Merl. Rep. h. t. Among the same; or in other words, it is aD 
the civilians, abuse has another signifi. engagement to pay the bill when due ; . 

. cation; which is the destruction of the 4 East, 72; this engagement is made 
substance of a thing in using it. For by the drawee of the bill, or by some 
example, the borrower of wine or other person, supra protest, to the 
grain abuses the article lent by using drawer or some of the other parties, 
it, because he cannot enjoy it without either before the bill is drawn or after
eonsuming it. LeI;. E1. Dr. Rom. wards, and it may be verbal or in 
§ 41(, 416. writing; and is either absolute, par-

ABUTTALS. The buttings and tial or conditional, and when made 
boundings of land, on the north or after the drawing of the bill, is ac
south, east or west, showing on what cording to or varying from its tenor. 
other lands, rivers, highways, or The acceptance ought to be made> 
other places it does.abut. More pl'o' by the drawee himself, but it may be 
perl y, it is said, the sides of land are made by an agent, Chit. Bills, 30; 
adjuinirag, and the ends abutting to Beawes, pI. 87, page 462; 1 Esp. 
the thing contiguous. Vide BOIIfI· Rep. 116; lb. 269. On present. 
dan"" and Cro. Jac. 184. ment of a foreign or inland bill for 

AC ETIAM, Eng. laID. In order acceptance, the holder has a right to' 
to give jurisdiction to a court, a cause insist upon such an acceptance by 
of action over which the court has the drawee as will subject him at all 
jurisdiction is alleged, and alia (ac events to the payment of the bill 
etiam) another cause of action over according to the tenor of it; and 
which, without being joined with the consequently such drawee must fiave 
first, the court would have no juris. capacity to contract, and to bind him. 
diction; for example, to the usual self to pay the amount of the bill, or 
complaint of breaking the plaintiff's it may be treated as dishonoured. 
close, over which the court has juris. Marius, 22. 
diction, a clause is added containing The drawee must accept the bill 
the real cause of action. within twenty.four hours after pre. 

ACCEDAS AD CURIAM, that sentment, or it should be treated as 
you go to court, in practice ira tie dishonoured. Chit. Bills, 212,213, 
Eragli,1& law, is an original writ, in notes. On the refusal ft) accept, 
issuing out of chancery, now of even within the twenty.four hours, 
course, returnable in K. B. or C. P. the bill should be protested. lb. By 
for the removal of a· repla.in sued by the laws of· the scale of New York· 
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ewery penon upon whom a bill of but if he do receive it, he must ob
achaoge is drawn, to whom the serve its tenns. 4 M. & Selw. 466; 
same is delivered foracceptaooe, who 1 Campb. 425; 2 Wash. C. C. R. 
8hal1 deetroy such bill, or refuse with. 485. A partial acceptance varies 
in twenty.four hours after such deli· from the tenor of the bill; 88 where 
Yery, or within such other period as it is made to pay part of the sum for 
the holder may allow, to return the which the bill is drawn, 1 Str. 214; 
hill accepted or non-accepted, shall 2 Wash. C. C. R. 485; or to pay at 
be deemed to have accepted the same. a different time, Molloy, B. 2, c. 10, 
An acceptance of a bill may be made s. 20; or place, 4 Ma. & Sehv. 462. 
6efore a bill is drawn, 3 M~~ 1 ; ACCEPTANCE, eonIrtU:ta, ,an 
but in that case, it must be in ~ agreement to receive something which . 
See 1 Gall. R. 630; 10 Johns. R. Us been offered. To complete the 
207; 11 Mass. R. 54; 5 Mass. R. contract, the acceptance must be ab-
11; 2 Gall. R. 233; 2 Wheat. R. solute and past recall, 10 Pick. 326; 
86; 15 Johns. R. 6; 1 Hall's Law 1 Pick. 278; and communicated to 
Joom. 486; 1 East, 105; 4 Campb. the party making the offer at the 
R. 393; 1 Holt's C. N. P. 181; time and place appointed. 4 Wheat. 
Burr. 1633; Cowp. 573; 2 W. C. R. 225; 6 Wend. 103. In many 
C. R. 133; or, it may be made afw cases acceptance of a thing waives 
the hill is drawn, and before it be- the right which the party receiving 
comes due; or after the time apo befo~ had; as, for example, the &Co 

pointed by the bill for payment, 1 ceptance of rent after notice to quit, 
H. Bl. 313; 2 Green. R. 339, and in general waives the notice. See 
even after refusal to accept, so as to Co. Litt. 211, b; Id. 215, a; and 
biod the acceptor. Nonce to quit. This subject is fur. 

As to the form of the acceptance, ther considered. under the articles 
it is clearly established that it may .A&tenI and Ojfer, (q. v.) 
be in writing on the bill itself, or on ACCEPTANCE, EXPRESS,
another paper, 4 East, 91 ; or it may coftJraet,. An agreement in direct 
be verbal, 4 East; 67; 10 Johns. R. and express terms to pay a bill of 
207; 3 Mass. R.I. exchange by the party on whom itis 

An acceptance, in regard to its ex· drawn, or some other person, for the 
teDt or eflect. may be either abeolute, honour of some of the parties. It is 
conditional, or partial An ablOlute usually in the words accepted or 
accept.aoce is an engagement to pay Mcept" but other express words 
the bill aooording to its tenor, and is showing an engagement to pay the 
usually made by writing on the bill bill will be equally binding. 
"accepted." and subacribing the ACCEPTANCE, IMPLIED, con· 
drawee's name; or by writing "ac- tract,. An agreement to pay a bill, 
cepted" only; or by merely writing not by direct and express terms, but 
the name either at the bottom or by such acts of the parties from which 
Ilel"088 the bill. Comb. 401; Yin. an express agreement may be infer. 
Abr. Bills of Exchange, L 4; Bayl. red; for example, if the drawee 
17; Chit. Bil~ 226 to 228. An write "seen," "presented," or any 
acceptance which will subject the other thing upon it, (as the day on 
drawer to the payment of the money which it becomes due,) this, unless 
only on a oootingency, is a condi. explained by other circumstances, 
Ii.muJl acceptance. Bayl. 83, 4, 5; will constitute an acceptance. 
Chit. Bills, 234. The holder is not ACCEPTANCE,PARTlAL,con
Hntl to receiYe such an acceptance, lrad.. An agreement to pay a bill 

VOL. 1.-6. 
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of exchange, according to the tenor 
of the acceptance; and this may vary 
from the bill with respect 'to "'III, 
time and place: it may also vary 
from the tenor in which the acceptor 
undertakes to pay. 

ACCEPTANCE, VERBAL, cora· 
tract.. A verbal..agreement by the 
drawee to pay a bill of exchange. 
This is equally binding with a writ· 
ten ecceptance. Holt, 297; Burr. 
1669. ..' 

ACCEPTANCE SUPRA PRO. 
TEST, is the acceptance of the bill, 
after protest for non-acceptance by 
the drawee, for the honour of the 
drawer, or of a particular endorser. 
When a bill has been accepted supra 
protest for the honour of one party 
to the bill, it rna y be accepted "'Fa 
protell by another individual, for the 
honour of Mother. Beawes, tit. Bills 
of Exchange, pl. 42; 6 Campb. R. 
447. 

ACCEPTILATION, contract •• 
In the civil law, is a release made by 
a creditor to his debtor of his debt, 
without receiving any consideration. 
Ayt Pand. tit. 26, p. 670; it is a 
species of donation, but not subject to 
the forms of the latter, and is valid, 

. unless in fraud of creditors. Merlin, 
Repert de Jurisp. h. t. Acceptila. 
tion may be defined 11erhorum cora· 
ceptio qua creditor debitori, quod 
tith,." acctptum Jert i or, a certain 
arrangement of words by which on 
the question of the debtor, the credi· 
tor, wishing to dissolve the obligation, 
answers that he admits as received, 
what in fact he has not received. 
The acceptilation is an imaginary 
payment. Dig. 46, 4, 1 and 19; 
Dig. 2, 14, 27, 9; lnst. 3, 30, 1. 

ACCEPTOR, contract.. The per. 
IOD who agrees to pay a bill of ex· 
change drawn upon him. The ac· 
ceptor of a bill is the principal debtor, 
and the drawer the surety. He is 
bound, though he accepted without 
consideration, and for the lOle accom· 

ACC 

modation of the drawer. By his ac
ceptance he admits the drawer'. 
handwriting, for before acceptance it 
was incumbent upon him to inquile 
into the genuineness of the drawer'. 
handwriting. 3 Burr. 1354; 1 Bla. 
Rep. 390, S. C.; 4 Dall. 234; 1 
Binn. 27, S. C. When once made, 
the obligation of the acceptor is irre
vocable. As to what amounts to an 
acceptance, tal ante Acceptanee; 
.QWIIy OD Bills, 242, et seq.; 3 Kent, 
Com. 65, 6; Pothier, Traite du Con· 
trat de Change, premiere part. n. 44. 

The liability of the acceptor can
not in general be released or dis
charged, otherwise than by payment, 
or by express release or waiver, or 
by the act of limitations. Dougl. R. 
247. What amounts to a waiver 
and discharge of the acceptor's liabi
lity, must depend on the circum
stances of each particular case. DougL 
236,248; Bayl. on Bills, 90; Chitty 
on Bills, 249. 

ACCEPTOR SUPRA PRO.. 
TEST, ira coratracll, is a third per. 
son who, after protest for non-accep
tance by the drawee, aa:epts the bill 
for the honour of the drawer, or of 
t~ particular endorser. By this ac
ceptance he subjects himself to the 
same obligations as if the bill had 
been directed to him. An acceptor 
supra protest has his remedy against 
the person for whose honour he ac
cepted, and against all persons who 
stand prior to that person. If he 
takes up the bill for the honour of 
tbe endorser, he stands in the light 
of an endorsee paying full value for 
the bill, and has the same remedies 
to which an endorsee would be en· 
titled against all prior parties, and he 
can, of course, sue the drawer and 
endorser. 1 LeI. Raym. 574; 1 
Esp. N. P. Rep. 112; Bayley on 
Bills. 209; 3 Kent. Com. 67; Chitty 
on Bills, 312. The acceptor supra 
protest is required to give the same 
notice, in order to charge a party, 
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which is necesaary to be given by 
other holders. 8 Pick. 1, 711; 1 Pet. 
B. 282 •. Such acceptor is not liable, 
unlels demand of payment is made 
OIl the drawee, and notice of his re
f_ given. 3 Wend. 491. 

ACCESS, per""', the means or 
power of approaching. Sometimes 
by access is understood sexual inter
courae; at other times the oppor· 
1I.mity of communicating together so 
that sexual intercourse may have 
taken place is also called access. 1 
Turn. & R. 141. In this sense a 
man who can readily be in company 
with his wire, is said to have access 
to her; and in that case her issue 
are presumed to be his issue. But 
this presumption may be rebutted 
by positive evidence that no sexual 
intercourae took place. lb. Pa· 
I'eDts are not aOowed to prove non· 
&cce8S for the purpose of bastardizing 
the issue of the wife; nor will their 
declaratioos after their deaths be re
ceived to prove the want of access, 
with a like intent. 1 P. A. Bro. R. 
App. xlviii.; Rep. tern. Hard. 79; 
Bull. N. P. 113; Cowp. R. 592; 8 
Bast, R. 203; 11 East, R. 133. 2 
Muut: R. 242; 3 Munr. R. 599; 7 N. 
S. 003; 4 Hayw. R. 221; 3 Hawks, 
R.623; 1 Ashm. R. 269; 6 BinD. R. 
t83; 3 Paige's R. 139. See Shelf. 
()Il Mar. & Div. 711 ; and Putemilg. 

ACCESSARY, criminallaUl. He 
who is not the chief actor in the per. 
petration of the offence, nor present 
at its performance, but is some way 
coocerned therein, either before or 
after the fact committed. Aft acct.'· 
..,., lJrfon 11ae fact, is one who 
being absent at the time of the crime 
committed, yet procures, counsels, or 
commands another to commit it. 1 
Hale, P. C. 615. It is proper to ob
aerve tbat when the act is committed 
through the agency of a person wbo 
has no legal diacretion nor a will, as in 
the eue of a child or an insane per. 
8OD, !he incitor, though absent when 

~-- . 
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the crime was committed, will he con· 
sidered, not an accessary, for none 
can be accessary to the acts of a 
madman, but a principal in the first 
degree. Foat. 340; 1 P. C. 118. 
An acceuarll after tAe facl, is one 
wbo knowing a felony to bave been 
committed, receives, relieves, com· 
forts, or assists the felon. 4 BI. Com. 
37. No one wbo is a principal (q. v.) 
can be an accessary. In certain 
crimes, there can be no accessaries, 
all who are concerned are principals 
whether they were present or absent 
at the time of tbeir commission. 
These are treason, and all o/fenceIJ 
below the degree of felony. 1 Russ. 
21, et seq.; 4 Bl. Com. 35 to 40; 1 
Hale, P. C. 615; 1 Vine Abr. 113; 
Hawk. P. C. b. 2, c. 29, S. 16; such 
is the English Law. But whether it 
is law in the United States appears 
not to be determined as regards the 
cases of persons assisting traitors. 
Serg. Coost. Law, 382; 4 Crancb, 
R. 472,501; United States v. Fries, 
Pamphl. 199. 

ACCESSION. Tbeownershipof 
a thing, whether it be real or personal, 
moveable or immoveable, carries with 
it the right to all that the thing pro
duces, and to all that becomes united 
to it, either naturally or artificially; 
this is called the right of accession. 
1. The doctrine of property arising 
from accession, is grounded on tho 
right of occupancy.-2. The original 
owner of any thing which receives 
an accession by natural or artificial 
means, as by the growth of vegeta
bles, the pregnancy of animals; 
Louis. Code, art. 491 ; the embroid. 
ering of cloth, or the conversion of 
wood or metal into vessels or uten
sils, is entitled to his right of posses
sion to the property of it, under such 
its state of improvement; 5 H. 7, 15 ; 
12 H. 8, 10; Bro. Ab. Propertie, 
23; Moor, 20; Poph. 38. But the 
owner must be able to prove tho 
identity of the original materials, for, 
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ifwine, oil, or bread, be made out of 1 Fonb. Eq. 374, 6, note. It &e. 
another man's grapes, olives, or quently happens that a le.ee cove
wheat, they belong to the new opera- nants to repair, in which caae he is 
tor, who is bound to make satisfao- bound to do 80, although the premises 
tion to the fonner proprietor for the be burned down without his fault. 1 
materials which he has 80 converted. Hill Ab. c. 15, s. '75. But ira penalty 
2 Bl. Com. 404. See Adjunctiort. be annexed to the covenant, inevita
ConfuAort of Good.. ble accident will excuse the former, 

See Generally, Louis. Code, tit. 2, though not the latter. 1 Dyer, 83, a. 
c. 2 and 3. Neither the landlord nor the tenant 

ACCESSORY, ",.~rl,. Every is bound to rebuild a house burned 
thing which is joined to another down, unless it has been 80 expressly 
thing, as an ornament, or to render it agreed. Amb. 619; 1 T. R. 708 ; 
more perfect, is an accessory, and 4 Paige, R. 855; 6 Mass. R. 67; 4 
belongs to the owner of the principal M'Cord, R. 481; 3 Kent, Com. 378. 
thing. For example, the halter of a In New Jel8eY, by statute, no action 
horse, the frame of a picture, the lies against any person on the ground 

. keys of a house, and the like; but a that a fire began in a house or room 
bequest of a house would not carry occupied by him, if accidental. But 
the furniture in it, as accessory to it. this does not affect any covenant. 1 
Domat, Lois Civ. Part. 2, liv. 4, tit. N. J. Rev. C. 210. 
2, s. 4; n. 1. A."e8aoriulII non ACCIDENT, practice. This term 
tlucit, etl8equitllf' principau. Co. in chancery practice, signifies such 
Lilt. 152, a. Co. Litt.121, b, note (6); unforeseen events, misfortunes, 10000000, 
Vide Acceuic.n. Adjunction. Ap- acts or omissions, as are not the result 
pendant. Appurten4f1Ct8. A1'P"r- of any negligence or misconduct in 
tenant. Incident. the party. Francis's MaJ:. M. 120, 

ACCESSORY CONTRACT, is p. 8'7; 1 Story on Eq. § 78. Jeremy .,00 made for assuring the perform- defines it as used in courts of equity, 
ance of a prior contract, either by to be " an occurrence in relation to a 
the same parties or by others; such contract, which was not anticipated 
as suretyship, mortgages, and pledges. by the parties, when the same was 
It is a general rule, that payment of enteJeCi into, and which gives an un. 
the debt duc, or the performance of a due advantage to one of thpm over 
thing required to be performed by the the other in a court of law." Jer. 
first or principal contr:act, is a full on Eq. 858. This definition is obo 
discharge of such accessory obliga- jecred to, because as accidents may 
tion. Poth. Ob. part. 1, c. 1, s. 1, arise in relation to other things besides 
art. 2, n. 14. Id. n. 182, 186. contracts, it is inaccurate in confining 

ACCIDENT. The happening of accidents to contracts; besides it does 
an event without the concurrence of not exclude cases of unanticipated 
the will of the person by whose agency occurrences, resulting from the neg
it was caused; or the happening of an ligence or misconduct of the early 
event without any human ageooy; seeking relief. 1 Story on Eq. ~ 78, 
the burning of a house in conse- note 1. In general, courts of equity 
quence of a fire being made for the will relieve a party who cimnot obtain 
ordinary purpoee of cooking or warm· justice in consequence of an accident 
ing the house, which is an accident which will justify the interposition of 
of the first kind; the burning of the a court of equity. The jurisdiction 
same house by lightening would have being concurrent, will be maintained 
been an accident of the second kind. only, first, when a court of law can· 
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DOt grant auitable relief; and, Be- became due, other than the ,person 
coodly, when the party has a con- for whom the accommodation was 
scieotious title to relief. There are given, responsible as if they had reo 
many accidents supplied in a court ceived full value. Chit. Bills, 90, 91. 
of law; as loss of deeds, mistakes in ACCOMMODATION, contract,. 
receipts and accounts, wrong pay- An amicable agreement or composi. 
menta, death, which makes it impoa- tion between two contending parties. 
sible to perform a condition literally, It differs from accord and aatil{ac. 
and a multitude ofothercootingencie&; lion, which mny take place without 
and many cannot be redressed even any difJereoce having existed between 
in a court of equity; as if by accident the parties. , 
a recovery is ill suftered, a contingent ACCOMPLICE, cri .. law. This 
remainder destroyed, or a power of term includes in its meaning all per. I 

leaaiDg omitted in a fiunily settlement. 80na who have been concerned in the I 

3 BI. Com. 431. Vide, generally, commission ofa crime, all the parti. 
Com. Dig. Chancery, 3, F 8; 1 Fonb. cern crimilli" whether they are con. 
Eq. B. I, c. 3, s. 7; Coop. Eq. Pl. aidered in strict legal propriety, as 
129; 1 Chit. Pro 408; Harr. Ch. principals in the first or second degree, 
Index, h. t.; Dane's Ab. h. t.; or merely lUI accessaries before or 
Wheat. Dig. 48; Mit£. Pl. Index, h. after the fact, Foster, 341; 1 RU88ell, 
t.; 1 Madd. Ch. Pro 23; 10 Mod. R. 21; 4 BI. Com. 331; 1 Phil. Ev. 28; 
1. 3; 3 Chit. BI. Com. 426, n. Merlin, R~pertoiret mot Complice. 

ACCOMENDA, IIIfIr. law. In U. S. Dig. h. t. 
Italy is a contract which takes plaoe ACCORD, in CDIIIN"", is a salis
when an individual entrusts personal faction agreed upon between the party 
property with the master of a vesael injuring and the party injured, which 
to be aold for their joint account. In when perfonned is a bar to all actions 
IUCb case &wo contracts take place; upon this account. 3 BI. Com. 15; 
first, the contract called fJI4IIda",., Hac. Abr. Accord. In orner to make 
by which the owner of the property a good accord it is essential :-
gives the master power to dispoae of 1. That the accord be legal. An 
it, and the contract of partnel'lhip, in agreement to drop a criminal prose
virtue of which the profits are to be cution as a satisfaction for an assault 
divided between them. One party and imprisonment. is void. 5 East, 
runs the risk of losing his capital, the 294, See 2 Wils. 341 ; Cl'O. EIiz. 541. 
other his labour. If the sale produces 2. It must be tulfNJlltagemu to the 
DO more than 'first cost, the owner CODtracting party; hence restoring to 
takes all the proceeds; it is only the the plaintiff his chatteIa, or his laDd, 
profits which are to be divided. Emer. of which the defendant has wrong
on Mar • .Loans, S. 5. fully dispoeselsed him, will not be 

AOCOMMODATION, COla. law. any consideration to support a pro
Tbat which is done by one merchant mise by the plaintiff DOt to sue him 
or other person for the convenience for those Injuries. Bac. Abr. Accord I 

of lOIII8 other, by accepting or en- &C. A; Perk. a. 749, Dyer, 75; 5 
dorsing his paper, or by lending him East, R. 230; 1 Str. R. 426; 2 T. 
his DOtes or billa. In general the R. 24; 11 East, R. 390; 3 Hawks, 
parties who have drawn, endoned or R. 580, 2 Litt. R. 49; 1 Stew. R. 
accepeed bills or other commercial 476; ~ Day, R. 360; 1 Root, R. 
paper for the ar.commodation of 426, 3 Wend. R. 66; 1 Wend. R. 
others, are while in the hands of a 164, 14 Wend. R. 116; 3 J. J. 
holder who received them before they Marsh. R. 497. 

~. 
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3. It must be CU'lai" I hence an I ACCOUNT. ~die.. This is 
agreement that the defendant shall the name of a writ or action more 
relinquish the possession of a house ' properly called flceotI'" rerul.er. It 

,in satisfaction, &c. is not valid, unless I lies against a bailiff or receiver. who 
. it is also agreed at what time it shall i by reason of his employment or busi· 
be relinquished. Yelv. 125. 8ee4. ness is to render an account to an
Mod.88; 2Johns.R.342; 3 Lev. 189. other, and refuses or neglects to do it. 

4. The deimdant must be pri", 8 Cowen, R. 304; 9 Conn. R. 556 ; 
to the contract. If therefore the con· 2 Day,R. 28; Kirby, 164; 3 Gill 
sideration for the promise not to sue & John. 388; 3 Verm. 485; 4 Watta, 
proceeds from another, the deimdant 420; 8 Cowen, 220. It is also the 
is a stranger to the agreement, and I proper remedy by one partner against 
the circumstance that the promise has I another. 15 S. & R. 153; 3 Binn. 
been made to him will be of no avail. 317; lOS. & R. 220; 2 Conn. 425 ; 
Btr.592; 6 John. R. 37; 3 Monr. R. 4 Verm.137; 1 Dall. 340; 2 Watta, 

. 302; but in such case equity will, 86. In this action if the plaintiff 
grant relief by injunction. 3 Monr. I succeeds, there are two judgments, the 
R. 302; 5 East, R. 294; 1 Smith's; first that the defendant do account. 
R. 515; Cro. Eliz. 541; 9 Co. 79, qtJod computet, before auditors a~ 
b; 3 Taunt. R. 117 ; 5 Co. 117, b. pointed by the court; the second that 

5. The accord must be ezecuted. the plaintiff recover the amount to 
5 Johns. R. 386; 3 Johns. Cas. 243; which he is found to be entitled. In 
16 Johns. R. 86; 2 Wash. C. C. R. those states where they have courts 

·180; 6 Wend. R. 390; 5 N. H. Rep. of chancery, this action is nearly 
136; Com. Dig. Accord, B 4. superseded, by the better remedy 

Accord with satisfaction when com· which is given by a bill in equity, by 
pleted has two efrecta; it is a pay. wbich the complainant can elicit a 
meot of the debt; and it is a species discov81'Y of the filets &om the de. 
of sale of the thing given by the deb- fendant under his oath. instead of 
tor t6 the creditor, but it differs &om relying merely on the evidence he 
it in this, that it is not valid until the may be able to produce. 9 John. R. 
delivery of the article. and there is no 470; 1 Paige, R. 41; 2 Caines'. Cas. 
warrantyoftbethingsold,exceptper- Err. 1, 38, 52; 1 J. J. Marsh. R. 
haps the title, for in regard to this it 82; Cooke, R. 420; 1 Yerg. R. 360 ; 
cannot be doubted that if the debtor 2 John. Ch. R. 424; 10 John. R. 
gave on an accord and satisfaction 587; 2 Rand. R. 449; 1 Hen. & 
the goods of another, there would be M. 9; 2 M'Cord's Ch. R. 469; 2 
no satisfaction. See DcIiott ell paie- Leigh'. R. 6. When an account has 

, .aaI. once been atated, the plaintiff may 
See in general Com. Dig. h. t.; recover in action of assumpsit. 3 Bl. 

&c. Ab. h. t.; Com. Dig. Pleader, Com. 162; 8 Com. Dig. 7; 1 Com. 
2 V S; Ii East, R. 230; 4 Mod. 88; Dig. ISO ; 2 lb. 468; 1 Vin. Ab.l83; 
1 Taunt. R. 428; 7 East, R. 150; Rae. A b. h. t. Doct. PL 26; Y elv. 292; 
1 J. B. Moore, 358,460; 2 Wil •• R. 1 Supp. to Ves. Jr. 117; 2 lb. 48, 
86; 6 Co. 43, b; 3 Ohit. Com. Law, 136. Vide 1 Binn. R. 191; 4 Dall. 
687 to 698; Harr. Dig. h. t.; 1 W. R. 434; Whart. Dig. h. t.; 3 Wils. 
BI. 388; 2 T. R. 24; 2 Taunt.l41; 73,94; 3 D. & R. 596; Bull. N. P. 
3 Taunt. 117; 5 B. & A. 886; 2 128; 5 Taunt. 431; U.S.Dig.h.t. 
Chit. R. 303,324; 11 East. 390; 7 ACCOUNT, JWCIDliee. A state
Price, 604; lJUcllar,e of Obl~a. ment of the receipts and payments of 
lion.. an executor, administrator, or other 
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truaIee, of the estate confided to him. I 483, the $Chon must be brought 
Every one who administers the affiUrs against husband and wife. Drue v. 
of BDOtber is :required at the end Ofl Thome, Aleyn, 72. A plaintiff can
his administration to render an ac- not recover against a defendant upon 
count of his management of the same. an account stated by him, partly as 
Trustees of every description can administrator and partly in his own 
generally be compelled through the private capacity. Herreoden v. Pal· 
courts of chancery, and where there mer, Hob. 88. Persons wanting a 
are no courts of chancery, as Penn· legal capacity to make a contract 
sylvania, the courts of common pleas cannot, in general, state an account; 
posaess this equitable power. When as infants, Truman v. Hurst, 1 T. R. 
a party has had the property of an- 40; and persons non compos mentis.. 
other as his agent, he'may be com- A plaintiff may recover on an ac· 
pelIed in some states to account by count stated with the defendant, in· 
an action of account render. An eluding debts due from the defendant 
account is also the statement of two alone, and from the defendant and a 
mercbanta or others who have dealt deceased partner jointly. Richards 
together, showing the debits and cre- v. Heather, 1 B. & A. 29, and Bee 
diIs between them. Peake's Ev. 257. A settlement be-

ACCOUNT-BOOK. VideBoo.b; tween partners aod striking a balance 
Bntrr; Ori,ri,..l nlri. will enable the plaintiff to maintain 

ACCOUNT IN BANK, coa.latD. an action on such stated IICCOUDt for 
1. A fuod which meJChants, traders the bUance due him, Ozeu v. John· 
aDd otheJ8 have deposited into the 1800,4 DaIL 434; S. C. 1 Binn. 191 ; 
common cub of some bank, to be I S. P. Andrews v. Allen, 9 S. & Ro 
drawn out by eheeka from time to: 241; and see Larnalere v. Cue, 1 
time as the owner or depositor may W. C. C. R. 435. 
require.-2. The statement of the 2. It is sufficient although the ac
amount depoeiaed and drawn, which eount be stated of that which is due 
is kept in duplicate, one in the depo- to the plaintiff only, without making 
aitor's bank book, and the other in the any deduction for any counter-claim 
boob of the bank. b the defendant, Styart v. RowlaDd, 

ACCOUNT STATED. The set- 1 Show. 215. It is not essential that 
tlemmat of an account between the there should be CI"088 demands be
parties, by which a balance is struck tween the parties, or tbatthe deren.. 
in favour of one of them, is called an clant's acknowledgment that a certain 
account staled. An acknowledgment sum was due from him to the plaintiff 
of a single item of debt due fioom the should relate to more than a single 
deJeadant to the plaintiff, is sufficient debt or transaction. 5 Maule & Sahr, 
to support a count on" an account 85; Knowles at al. Y. Michel et al. 
Matetl.. 13 Bast, 249; IS M. & S. 13 East, 249. The acknowledgment 
65. It is proposed to cooaider, 1st, by the defendant that a certain sum 
By whom an acoount may be stated; is due, creates an implied promise to 
2, The IDIU1Der of stating the account; pay the amount. Milward v. Ingrao 
3, The declaration upon such an ac- harn, 2 Mod. 44; Foeter v. Allanson, 
count; 4, Tbeevidenee. 2 T. R. 480. 

1. An aceount may be stated by a 3. A count on an account stated 
man and his wife of the one part and i i8 almost invariably inserted in decla
another pel8OD;aod unless there is! rations in assumpsit tOr the recovery 
an express promise to pay by the I of a penmiary demand. See form 1 
huabaod, FOliter v. Allanson, 2 T. R.I Chit. Pl. 336. It is advisable, geoe-
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rally, to insert such count, Milward 
v. Ingraham, 2 Mod. oW; Truman v. 
Hurst, 1 T. R. 42; unless the action 
be against persons who are incapable 
in law to state an aceount. It is not 
necessary to set forth the subject
matter of the original debt, Milward 
Y. Ingraham, 2 Mod. 44; nor is the 
sum alleged to be due material, Rolls v. 
Barnes,I Bla. Rep. 65; S. C.l Burr. 9. 

4. The count, upon an flN:OtlIlt 

Maud, is supported by evidence of an 
acknowledgment on the part of the 
defendant of money due to the plain
tiff, upon an account, between them. 
But the second must have been stated 
between the parties; it is DOt suffi-

. eient that the balance may be deduced 
from partnership books, Andrews y. 

Allen, 9 S. & R. 241. It is unne
cessary to prove the items of which 
the lICCOunt consists, but sufficient to 
prove aome existing antecedent debt 
or demand between the parties res
pecting which an account was stated, 
5 Moore, 106; 4 B. & C. 235,242; 
6 D. & R. 306; and that a balance 
was struck and agreed upon. Bartlet 
Y. Emery, 1 T. R. 42, n; for the 
statim{ of the account is the consider
ation -of the promise. Bull. N. P. 
129. An account stated does not 
alter the original debt, Aleyo, 72; 
and it seems not to be conclusive 
evidence against the party admitting 
the balance against him, 1 T. R. 42. 
He would probably be allowed 'to 
show a gross error or mistake in the 
account, if he could adduce clear evi
dence to that effect. See 1 Esp. R. 
159. Andaee generally tit. Parmera, 
Chit. Contr. lin; 2 Stark. Ey.123; 
1 Chit. Pl. 343. 
- ACCOUNT OF SALES, ccm •• 
llaw. An account delivered by one 
merchant or tradesman to another, 
or by a factor to his principal, of the 
disposal, charges, commissions and 
net proceeds of certain merchandize 
consigned to such merchant, trades
-man or factor to be sold.-

:lCI( 

ACCOUNTANT. This word has 
several significations: 1. One who 
is versed in accounts; 2. A person 
or officer appointed to keep the ac
counts of a public company; 3. He 
who renders to another or to a court 
a just and detailed statement of tbe 
administration of property which be 
holds as trustee, executor, adminis
trator or guardian. Vide 16 Vine Ab. 
155. 

ACCOUPLE. To accouple, is to 
marry. See Ne llraqwaaccollple. 

ACCUSATION, cri •• law. A 
charge made to a competent officer 
against one who has committed a 
crime or misdemeanor so tbat he may 
be brought to justice and punishment • 
A neglect to accuse may in some 
cases be considered a misdemeanor, 
or misprision, (q. y.) 1 Bro. CiY. 
Law, 247; 2 la. 389; Inst. lib. 4, 
tit. 18. It is a rule tbat no man is 
bound to accUBe himself, or to testifY 
against himself in a crimiD&1 cue. 
Accusare nemo se debet nisi coram 
Deo. Vide Eftdace; lilt".,." evi. 
dence; WUM ... 

ACCUSER, one who makes aa 
accusation. 

ACHAT. This French word sig. 
nifies a purchase. It is used in some 
of our law books, as well as flcletor, 
a purchaser, which in some ancient 
statutes means purveyor. Stat. 38 
Edw. III. 

ACHERSET, obaolete. An an
cient English measure of grain, sup
posed to be the same with their quarter 
or eight busbels. 

ACKNOWLEDGMENT,ctIfIWJ
allei,." is the act of the grantor going 
before a oompetf,nt officer, and decla
ring the instrument to be his act and 
deed, and desiring the same to be 
recorded as such. The certificate of 
the officer on the instrument that 
such a declaration has been made to 
him, is also called an acknowledg
ment. The acknowledgment is indis
pensable before the instrument can be 
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put upon record. Below will be found· and apart from her said husband, and 
the law of the several state& relating that on such private examination, she 
to the officer before whom the ac- acknowlegded that she signed, sealed 
Imowledgment must be made. Justice and delivered the deed as her volun. 
requires that credit should be here tary act and deed, freely and without 
given for the valuable information any threat, fear, or compulsion, of 
which has been derived on this sub- her said husband." 
ject from Mr. Hilliard's Abridgment ArltullMU. ThefrOOfor aeknow. 
of the American Law of Real Pro- ledgment of every deed or instrument 
petty, and from Griffith's Register. of writing for the conveyance ofrea1 
Much valuable information has also estatej shall be taken by some one of' 
been receiyed on this subject from the the following courts or officers: 1. 
correspondents of the author. When acknowledged or proven within 

AlczbcrlJlCl. Before one of the judges this state, beforethe supreme court, the 
of the superior court, or anyone of circuit court, or either of the judges 
the justices of the county court. Act thereof, or the clerk of either of the 
of March 3, 1803; or before anyone said courts, or before the county 
of the superior judges or justices of court, or the judge thereof, or before 
the quorum of the territory (state). any justice of the peace or notary 
Act of Dec. 12, 1812; or before the public.-2. When acknowledged or 
clerka of the circuit and county courts, proven without this state, and within 
within their respective counties. Act t~ United States or their territories, 
of Nov. 21, 1818; or any two jus- before any court of the United States, 
tices of the peace. Act of Dec. 17, or of any state or territory having a 
1819; or clerks of the circuit courts, seal, or the clerk of any such court, 
for deeds conveying lands anywhere or before the mayor of any city or 
in theatate. ActofJanuary6, 1831; town, or the chiefoffieer of any city 
or before any notary public, Id. see. or town having a seal of office.-3. 
2; or before one justice of the peace. When acknowledged or proven with
Act of January 5, 1836; or before outthe United States, before any court 
the clerks of the county courts. Act of any state, kingdom or empire haVe 
of Feb. 1,1839. See Aikin's DiJl. ingaseal,oranymayororohiefofficer 
88, 89, 90, 91, 616; Meek's Suppt. of any city or town having an official 
86. When the acknowledgment is seal, or before any officer of any 
out of the state, in one of the United foreign country, who, by the laws of 
States or territories thereof, it must such' country, is authorised to take 
be made before the chief justice or probate of the conveyance of real 
any aaoeiate judge of the supreme estate of his own country, if such' 
court of the United States, or any officer has by law an official seal.
judge or justice of the superior court The conveyance of any real estate 
of any state or territory in the Union. by any married woman, or the reline 
Aikin's Dig. 89. When it is made quishment of her dewer in any of her 
out of the United States, it may be husband's real estate, shall be au. 
made before and certified by any court thenticated and the title passed, by 
of law, mayor or other chief magis- such married woman voluntarily ape 
trate of any city, borough or corpora· pearing before the proper court or' 
tion of the kingdom, state, nation, or officer, and, in the absence of her 
colODY, where it is made. Act of husband, declaring that she had of 
Marcb 3, 1803. When a feme covert her own free will executed the deed 
is a grantor, the officer must certify or instruments in question, or that 
that she was examined "separately she had signed and sealed the relin. 
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quishment of dower fOr the purposes United States before a resident Arne
therein contained and eet forth, with. rican consul, a justice of the peace, or 
out any compulsion or undue influence notary public. No different fonn is 
of her husband. Act of Nov. 30, used and no difterent examination of 
1837, 1.13,21, Rev. Stat. 190, 191. a feme covert from others. See Act 

In cases of acknowledgment or of 1828; Act of 1833; 1 Hill. Ab. 
proof of dreds or conveyances of real c. 34, I. 82. 
estate taken within the United States J)el4t1JQ.~. Before the supreme 
or territories thereof, when taken be- court, or the court of common pleas 
fore a court or officer having a seal of any county, or a judge of either 
of office, luch deed or conveyance court, or the chancellor, or two jus
Ihall be attested under luch seal of tices of the peace of the same county. 
office; and if such officer have no The certificate of an acknowledgment 
aeal of office, then under the official in court must be under the aeal of the 
signature of such officer. Idem, s. court. A feme covert may also make 
14, Rev. Stat. 190. In all cases of her acknowledgment before the same 
deeds and conveyances proven or officers, who are to examine her sepa. 
acknowledged without the United rately from her husband. An ac· 
States or their territories, such ac· knowledgment out of the state may 
knowledgment or proof most be at· be made before a judge of any court 
tested under the official aeal of the of the United States, the chancellor 
court, or officer before whom such or judge of a court of record, or the 
probate is had. Idem, s. 15. Every said court itaelf, or the chief officer 
court or officer that shall take the of a city or borough, the certificate 
proof or acknowledgment of any deed to be under the official aeal; if by a 
or conveyance of real estate, or the judge, the aeal to be affixed to his 
relinquishment of dower of any mar· certificate, or to that of the clerk or 
ried woman in any conveyance of the keeper of the aeal. Commissioners 
estate of her husband, shall grant a appointed in other states may also 
certificate thereof, and cauae such take acknowledgments. 2 Hill. Ab. 
certificate to be endorsed on the said 441; Griff. Reg. h. t. 
deed, instrument, conveyance, or Georgia. Deeds of conveyance 
relinquishment of dower, which cer- of land in the state must be executed 
tificate lhall be signed by the clerk in the presence of two witnesses, and 
of the court where the probate is proved before a justice of the peace, a 
taken in court, or by the officer be- justice of the inferior court, or one of 
fore whom the same is taken and the judges of the superior courts. It 
aealed, if he have a aeal of office. executed in the preaence of one wit. 
Idem, s. 16. ness and a magistrate, DO probate is 

Con_dicvt. In this state deeds required. Prince's Dig. 162 ; 1 Lawe 
must be acknowledr' before a judge of Geo. 115. When out of the state, 
of the supreme or district court of the in the United States, they may be 
United States, or the supreme or su. proved by affidavit of one or more 
perior court, or court of common of the witnesses thereto, before any 
pleas or county court of this state, or governor, chief justice, mayor, or 
a notary public. When the acknow. other justice, of either of the United 
ledgment is made in another state or States, and certified accordingly, and 
territory of the United States, it must transmitted under the common or 
be before some officer or commissioner public seal of the state, court, city or 
having power to take acknowledg. place, where the same is taken. The 
menta there. When made out of the affidavit must express the place oC the 

Digitized by Google 



ACK ACK 

affiaDt's abode. Idem. There is no contents of the deed were made known 
atar.e law directing how the acknow. to her; that abe did then and there 
ledgmem sball be made when it is declare that she had, as her own 
made out of the United States. 8y voluntary act and deed, signed, sealed 
an act of the legislature passed in and executed the said deed of her 
1826, the widow is barred of her own free will and accord without aity 
dower in all lands of her deceased fear or compulsion from her said 
husband, that he aliens or conveys hU8band. 

I away during the coverture, except lilinoi.. Before a judge or jU8tice 
auch lands as he acquired by his of the supreme or district courts of 
intermarriage with his wife;' so that the United States, a cornmilsioner 
no relinquishment of the wife is ne- authorized to take acknowledgments, 
cessary, unless ~ lands came to her a judge or justice of the supreme, 
husband by her. Prince's Dig. 249; superior or district court of any of 
4 Laws ofGeo. 217. The magistrate the United States or territories, a jus
should certify that the wife did declare' tice of the peace, the clerk of a court 
that freely, and without compulsion, of record, mayor ofa city, or notary 
she signed, sealed and delivered the public; the last three shall give a 
instrument of writing between the certificate under their official seal. 
parties (naming them), and that she The certi6cate must state that the 
did renounce all title or claim to party is known to the officer, or that 
dower, that she might claim or be his identity has been proved by a 
entitled to after the death of her hus- credible witness, namiilg him. When 
band, (IllUDing him). 1 Laws ofGeo. the acknowledgment is taken by a 
112; Prince's Dig. 160. juatice of the peace of the state, 

INliafUl. Before the recorder of residing in the county where the 
the county in which the lands may lands lie, no ~her certificate is reo 
be situate, or one of the judges of the quired than his own; when he resides 
supreme court of this atate, or before in another county, there shaU' be a 
one of the judges of the circuit court, certificate of the clerk of the county 
or some justice of the peace of the commissioners' court of the proper 
COUO!y within which the estate may county, under seal, to hia official 
be situate, before notaries public, or capacity. Wheo the justice of the 
before probate judges. Ind. Rev. peace taking the acknowledgment 
Stat. c. 44, a. 7; Id. ch. 74; Act of resides out of the state, there shall be 
Feb. 24, 1840. All deeds and con. added to the deed a certificate of the 
veyances made and executed by ooy proper clerk, that the person officiat. 
pet'IIOn withOut this state and brought, ing ia a justice of the peace. The 
hither to be recorded, the acknow·1 deed of a feme covert iBacknowledged 
led"ament having been lawfully made I before the same officers. The certi. 
belOre any judge or jU8tice of the 6cate must state that she is known to 
peace of the proper county in which, the officer, or that her identity has 
auch deed may have been made and : been proved by a witness who must 
executed, and certified under the seal (' be named; that the officer informed 
of such county by the proper officer, her of the contents of the deed; that 
shall be valid and effectual in law. I she was separately examined; that 
Rev. Code, c. 44, a. 11; App. Jan. I she acknowledged the execution and 
24, 1831. When acknowledged by i release to be made freely, voluntarily, 
a feme covert, it must be certified and without the compulsion of her 
that ,he was examined separate and husband. When the hU8band and 
apart from her hU8band; that the fulll wife reside in the state, and the latter 
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. is over eighteen years of age, ahe peace in this state, or any juatice of 
may convey her lands, with fonnali· the peace, JlI88iatrate, or notary pub
ties substantially the same 88 those lie, within the United States, or any 
used in a release of dower; ahe ac- cornmiBBioner appointed for that pur. 
knowledges the instrument to he Iter pose by the governor of this state, or 
ael CIIIfl eked, and that Me d«. not before any minister or consul of the 
tDUl to retract. When she resides United States, or notary public in 
out of the state, if over eighteen, she any foreign country. Rev. St. T. 7, 
may join her husband in any writing Co 91, ~ 7; 6 Pick. 86. No peculiar 
relating to lands in the state, in which form for the certificate of acknow. 
ease her acknowledgment is the same ledgrnent is prescribed; it is required 
as if ahe were a feme sole. ID. Rev. that the husband join in the deed. 
L. 135-8; 2 Hill. Ab. 455, 6. "The joint deed of husband and wife 

Knluclty. Acknowledgments ta- shall be efteetual to convey her real 
ken in the state must be before the estate, but not to bind her to any 
clerk of a county court, clerk of the covenant or estoppel therein." Rev. 
general court, or clerk'of the court of St. T. 7, c. 91, ~ 5. 
appeals. 4, Litt. L. of K. 165; or Maryland. Before two justices of 
before two justices of the peace. 1 Litt. the peace of the county where the 
L. of K. 152; or before the mayor lands lie, or where the grantor lives, 
of the city of Louisville. Acts of or a judge of the county court of the 
1828, p. 219, s. 12. When in an· former county, or mayor of Anna
other state or territory of the United polia for Anne Arundel county; when 
States, before two justices of the peace, the acknowledgment is mada \ in an· 
1 Litt. L. of K. 152; or before any other county than that in which the 
court of law, mayor, or other chief lands are situated, and in which the 
magistrate of any city, town, or cor. party lives, the clerk of the COllrt 
poration of the county where the must certify under the court seal, the 
grantors dwell, Id. 567; or before official capacity of the acting justices 
any justice or judge of a superior or or judge. When the grantor resides 
inferior court of law. Acts of 1831, out of the state, a commission iBBUeB 
p. 128. When made out of the on application of the purchaser, and 
United States, before a mayor of a with the written consent of the gran. 
city, or consul of the U. S. residing tor, from the clerk of the county 
there, or before the chief magistrate court where the land lies, to two or 
of $uch state or country, to be au. more commissioners at the grantee's 
thenticated in the usual manner such residence; any two of whom may 
officers authenticate their official acts. take the acknowledgment, and shall 
Acts of 1831, p. 128, s. 5. When a certify it under seal, and return the 
feme covert acknowledges the deed, commission to be recorded with the 
the certificate must state that she was deed; or the grantor may empower 
examined by the officer separate and an attorney in the atate to acknow. 
apm from her husband, that ahe ledge for him, the power to be ineOl

declared that she did freely and will. porated in the deed, or annexed to it, 
ingly seal and deliver the said writing, and proved by a subscribing witne88 
and wishes not to retract it, and ac- before the county court, or two jus. 
knowledged the said writing again tices of the peace where the land lies, 
shown and explained to her, to be her or a district judge, or the governor, 
act and deed, and consents that the or a mayor, notary public, cou'\ or 
same may be recorded. judge thereof, of the place where It is 

Alai",. Bafore a justice of the executed; in each case the certificate 
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to be under an official seal. By the such deed is executed according to 
acts of 1825, c. 58, and 1830, c. 164, the laws of such state or territory, 
the acknowledgment in another state attached thereto. When acknow. 
may be before a judge of the U. S. or ledge<! in a foreign country, it may 
a judge of a court of record of the be executed according to the laws of 
state and county where the grantor such foreign country, but it must in 
may be, the clerk to certify under such case be acknowledged before a 
seal the official character of the magis. minister plenipotentiary, consul, or 
trate. By the act of 1837, c. 97, charge des aftkires of the United 
commissioners may be appointed by States, and the acknowledgment must 
authority of the state, who shall reo be certified by the officer before whom 
side in the other states or territories the same was taken. Laws of 1840, 
of the United States, who shall be p. 166, sec. 2 and 3. When the 
authorized to take acknowledgment acknowledgment is made by a feme 
of deeds. The act of 1831,p. 205, covert, the certificate must state that 
requires that the officer shall certify on a private examination of such 
his knowledge of the parties. The feme covert, separate and apart from 
acknowledgment of a feme covert her husband, she acknowledged that 
must be made separate and apart from she executed the deed without fear or 
her husband. 2 Hill. Ab.442 ; Griff. compulsion from anyone. Laws of 
Reg. h: t. See, also, 7 Gill & J. 1840, p. 167, sec. 4. 
480; 2 Gill & J. 173; 6 Harr. & Miuiuippi. When in the state, , 
J. 336; 3 Harr. & J. 371; 1 Harr. the deeds may be acknowledged, or 
& I. 178; 4 Harr. & M'H. 222. proved by one or more of the sub-

ltItJNfJcltueU.. Before a justice scribing witnesses to them, befo~ any 
of the peace or magistrate out of the judge of the high court or errors and 
state. Held an American consul at appeals, or a judge of the circuit 
a foreign port was a magistrate. 13 courts, or judge of probate, and cer· 
Pick. R. 523. An acknowledgment tified by such judge; or before any 
by one oftwo grantors has been held notary public, or clerk of any court 
sufficient to authorize the registration of record in this state, and certified 
ora deed; and a wife need not, there. by such notary or clerk under th~ 
fore, acknowledge the conveyance seal of his office. How. & Hutch. 
when she joins with her husband. 2 c. 34, s. 99, p. 368, Law of 1833; 
Hill. Ab. c. 34, s. 45. or before any justice of that county 

lIraclitrlJra. Before a judge of a where the land, or any part thereof, is 
court of record, notary public, justice situated. lb. p. 343, s. 1, Law of 
of the peace, or master in chancery; 1822; or before any member of the 
and in case of the death of the gran. board of police, in· his respective 
tor, or his departure from the state, it county. lb. p. 455, c. 38, s. 50, 
may be proved by one of the sub. Law of 18SS.-When in another 
IICribing witnesses before any court of state or territory of the United States, 
record of the atate. Rev. St. 208; such deeds must be acknowledged, or 
LaW!! of 1840, p. IB6. When the proved as aforesaid, before a judge of 
deed is acknowledged out of the state the supreme court or of the district 
of Michigan, in the United States or courts of the United States, or before 
any of the territories of the U. S., it any judge of the supreme or superior 
is to be acknowled~ according to court of any atate or territory in the 
the Jaws of such state or territory, Union. How. & Hutch. 346, c. 34, 
with a certificateortbe proper county s. 13, Law of 1822; or berore and 
clerk, under his aeal or office, that certified by any judge of any inferior 
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or county court of record, or before', having an official seal. Every court 
any justice of the peace of the state or officer taking the acknowledgment 
or territory and county, wherein such I of such instrument or relinquishment 
person or witness or witnesses may I of dower or the deed of the wife of the 
then be or reside, and authenticated I husband's land, shall endorse a cer
by the certificate of the clerk or regis- tificate thereof upon the instrument; 
ter of the superior county or cireuit I when made before a court, the certi· 
court of such county, with a seal ofl ficate shall be under its seal; if by 
his office thereto affixed; or if taken I a clerk, under his hand and the seal 
before or certified by a justice of the of the court; when before an officer \ 
peace, shall be authenticated by the having an official seal, under his hand 
certificate of either the clerk of the and seal; when by an officer having 
said inferior or county court of record no seal, under his hand. The certi· 
of such county, with the seal of his ficate must state that the party was 
office thereto affixed. Laws of Mis°l personally known to the judge or 
sissippi, Jan. 27, 1841, p.132. When other officer as the signer, or proved 
out of the United States, such aco ,' to be such by two credible witnesses. 

. knowledgment, or proof as aforesaid, Misso. St. 120-122; 2 Hill. Ab. 
must be made before any court of 453; Griff. h. t. When the acknow. 
law, or mayor or other chief magiso ledgment is made by a feme covert, 
trate of any city, borough or corpo- releasing her dower, the certificate 
ration of such foreign kingdom, state, must state that she is personally 
nation or colony, in which the said known to one judge of the court, or, 
parties or witnesses reside; certified the officer before whom the deed is 
by the court, mayor, or chief magis- acknowledged, or that her identity 
trate, in the manner such acts are was proved by two credible witnesses ; 
usually authenticated by him. How. it must also state that she was inform. 
& Hutch. 346, c. 34, s. 14, Law of ed of the contents of the deed; that 
1822. When made by a feme covert, it was acknowledged separate and 
the certificate must state that she made apart from her husband; that she ' 
previous acknowledgment, on a prio releases her dower freely without 
vate examination, apart from her hus. compulsion or under influence of her 
band, before the proper officer I that husband. lb. In the conveyance of 
she sealed and delivered the same as her own lands, the acknowledgment 
her act and deed, freely, without any may be made bc.>fore any court au. 
fear, threat or compulsion of her huso thorized to take acknowledgments. 
band. How. & Hutch. 347, c.34, It must be done as in the cases of 
8. 19, Law 1822. release of dower, and have a similiar 

Missouri. In the state, before certificate. lb. 
some court having a seal, or some NntJ Hampdi~. Refore a jus· 
judge, justice or clerk thereof, or a tice of the peace or notary public; 
justice of the peace in the county and the acknowledgment of a deed 
where the land lies. Rev. Code 1835, before a notary public in another state 
§ 8, cl. 1, p. 120. Out of the state is good. 2 N. H. Rep. 420; 2 HilL 
and in the United States, before any Ab. c. 34, s. 61. 
court of the United States, or of any Nttlt Jtrllf7/. In the state, before 
state or territory, having a seal, or the chancellor, a justice of the su
tbe clerk thereof. Id. cl. 2. Out of preme court of this state, a mlU!ter in 
the United States, before any court chancery, or a judge of any inferior 
of any state, kingdom or empire hav- court of common pleas, whether in 
ing a seal, or the mayor of any city the same or a different county. Rev. 
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Laws, '58, Act of June 7, 1799; or pel'8On making the acknowledgment, 
berore a commissioner for taking the and that he was satisfied such pel'8On 
ackDOwledgments or proofs of deeds, was the grantor mentioned in the 
two of whom are appointed by the deed. Rev. Laws, 749, act of June 
legislature in each township, who are 5,1820. When the acknowledgment 
authorized to take acknowledgments is made by a feme covert, the certi
or proof of deeds in any part of the ficate must state that on a private 
state. Rev. Laws, 748, Act of June examination, apart from her husband, 
6,1820. In another state or terri- before a proper officer (ut supra), she 
tory of the United States, before a acknowledged that she signed, sealed, 
judge of the supreme court of the and delivered the deed, as her volun
United States, or a district judge of tary act and deed, freely, without any 
the United States, or any judge or fear, threats or compulsion of her 
justice of the supreme or superior husband. Rev. Laws, 459, act of 
court or any state in the Union. Rev. June 7,1799. . 
Laws, 459, act of June 7, 1799; or NeVI York. Before tbe chancel
before any mayor or other chief lor, or justice of the supreme court, 
magistrate of any city in any other circuit judae, supreme court commie
state or territory of the U. S., and sioner, judge of the county CQprt, 
duly certified under the seal of such mayor or recorder ofa city, or com
city, or before a judge of any superior missioner of deeds; a county judge 
court, or court of common pleas of or commissioner of deeds for a city 
any state or territory; when taken or county, not to act out of the same. 
before a judge of a court of common When. the party resides in another 
pleas, it must be accompanied by a state, before a judge of the United 
certificate under the great seal of the States, or a judge or justice of the 
ate, or the seal of the county court supreme, superior or circuit court of 
in which it is made, that he is such any state or territory of the United 
officer. Rev. Laws, 747, act of June States, within his own jurisdiction •. 
6, 1820; or before a commissioner Bya statute passed in 1840, chap. 
appointed by the governor, who 1'6- 290, the governor is authorized to 
aides in such state. Harr. Comp. appoint commissioners in other states, 
158, act of December 27, 1826; two to take the acknowledgment and proof 
of whom may be appointed for each of deeds and other instruments. 
of the states of New York and Penn· When the party is in Europe, or other 
aylnnia. Elmer's DiR. Act of Nov. parts of America, before a resident 
3, 1836. When made out of the minister or charge des aftiUres of the 
United States, the acknowledgment United States; in France, before the 
must be before any court of law, or United States' consul at Paris; in 
mayor, or other magistrate of any Russia, before the same officer at St. 
city, borough or corporation of a Petersburg; in the British dominions, 
foreign kingdom, state, nation or before the Lord Mayor of London, 
colony, in which the party or his the chief magistrate of Dublin, Edin
wilnea!les reside, certified by the said burgh or Liverpool, or the United 
court, mayor, or chief magistrate, in States' consul at London. The eer
the manner in which such acts are tificate to be under the hand and 
usually authenticated by him. Rev. official seal of such offieer. It may 
Laws, 459, act of June 7, 1799; the also be made before any pel'8On spe
certificate in all cases must state that cially authorized by the court of chan
the officer who makes it, first made cery of this state. The officer must 
known the contents of the deed to the in all cases be satisfied of the identity 
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of the party, either from his own band, or ~y other person, and that 
knowledge or from the oath or affirm- she then assented thereto. When 
ation of a witness, who is to be named she is resident of another county, or 
in the certificate. A feme covert so infirm that she cannot travel to 
must be privately examined; but if the judge, or county court, the deed 
out of the state this is unnecessary • may be acknowledged by the hWl-
2 Hill. Ab. 434; Griff. Reg. h. t. band, or proved by witnesses, and a 

Nor'" Carolifl4. The acknow- commission in a prescribed form may 
ledgmeot or proof of deeds for the be issued for taking the examination 
conveyance of lands, when taken or of the wife. 1 Rev. Stat. c. 37, a. 
made in the state, must be "before 6, 8, 9, 10, II, 13 and 14. 
one of the judges of the supreme OAio. In the state, deeds and 
coUr$, or superior court, or in the other instruments afteeting lands must 
court of the county where the land be acknowledged before a judge of 
lieth." 1 Rev. Stat. c. 37, s. 1. the supreme court, a judge of the 
When in another state or territory of court of common pleas, a justice of 
the U. S., or th, District of Columbia, the peace, notary public, mayor, or 
the deed must be acknowledged, or other presiding officer of an iocorpo
proved, before some one of the judges rated town or city. Ohio Stat. voL 
of the superior courts of law, or eir- 29, p. 346, act of February 22,1831, 
cuit courts oflaw ofsuperiqr jurisdic- which went in force, June 1,1831, 
lion, within the said state, &CO, with Swan's Coli. L. 260, s. 1. When 
a certificate of the governor of the made out of the state, whether in 
said state or territory or of the secre- another state or territory, or out of 
tary of state of the United States, the U. S., they must be acknow
when in the District of Columbia, of ledged, or proved, according to the 
the official character of the judge; or laws of the state, territory or country, 
before a commissioner appointed by where they are executed, or accord
the governor of this state according ing to the laws of the state of Ohio. 
to law. 1 Rev. Stat. c. 37, s. 5. Swan's ColI. L. 260, s. 5. When 
When out of the United States, the made by a feme covert, the certificate 
deeds must be acknowledged, or must state that she was examined by 
proved, before the chief DlBfPstrate of the officer, separate and apart from 
some city, town, or corporation of the her husband, and the contents of the 
said countries where the said deeds said deed were fully made known to 
were executed; or before some am- her, that she did declare, upon such 
bassador, public minister, consul; or separate examination that she did 
commercial agent, with proper cer- voluntarily sign, seal, and acknow
tificates under their official seals. 1 ledge the same, and that she is still 
Rev. Stat. c. 37, s. 6 and 7; or be- satisfied therewith. 
fore a commissioner in such foreign Pen,..ylwuaia. Before a judge or 
country, under a commission from the supreme court, the courts of com
the county court where the land lieth. mon pleas, the district courts, or before 
Sec. 8. When acknowledged by a any mayor or alderman, or justice of 
feme covert, the certificate must state the peace of the commonwealth, or be
that she was privily examined by the fore the recorder of the city of Phila
proper officer, that she acknowledged delphia. When made out of the state, 
the due execution of the deed, and and within the United States, the eo
declared that she executed the same knowledgrnent may be before one of 
freely, voluntarily, and without the the judges of the supreme or district 
fear or compulsion of her said bu.e- courts oftbe United States, or before 
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any ODe of the judges or justices of though if it be merely under the hand 
the supreme or superior courts, or of the officer, it will be suflicienL 
courts of common pleas of any state Act of Feb. 19, 1835. 
or territory within the United States; By the act of the 16th day of April, 
and so certified under the hand of the 1840, entitled" An act incorporating 
aid judge, and the seal of the court. the Ebenezer Methodist Episcopal 
Commissioners appointed by the go- congregation for the borough of Read. 
vernor, residing in either of the mg, and for other purposes," Pamph. 
United States or of the District of Laws, 357, 361, it is provided by § 15, 
Columbia, are also authorised to take "That any and every grant, bargain 
acknowledgment of deeds. When and sale, release, or other deed of 
made out of the United States, the conveyance or assurance of any 
acknowledgment may be before any lands, tenements, or hereditaments 
consul or vice-consul of the United in this commonwealth, heretofore 
States, duly appointed for and exer· bona .fttle made, executed and deliver. 
eising consular functions in the state, ed by husband and wife within any 
kinadom, country or place where other of the United States, where the 
suc1i an acknowledgment may be acknowledgment of the execution 
made, and certified under the public thereof has been taken, and certified 
or official seal of such consul or vice- by any officer or officers in aoy of the 
consul of the United States. Act of states where made and executed, who 
January 16, 1827. By the act May was, or were authorized by the laws 
27th, 1716, s. 4, deeds made out of of such state to take and certity the 
the province [ state] may be proved acknowledgment of deeds of convey. 
by the oath or solemn affirmation of ance of lands therein, shall be deemed 
ODe or more of the witoessea there- and adjudged to be as good, valid 
unto, before one or more of the jus. and effectual in law for transferring, 
rices of the peace of this province paasing and conveying the estate, 
[state], or before any mayor or chief right, title and interest of such hus·' 
magistate or officer of the cities, towns band and wife or, in and to the lan~ 
or places, where such deed or convey- tenements and hereditaments therein 
ancea are so proved. The proof must mentioned, and be in like manner 
he certified by the officer under the entitled to be recorded, ae if the 
common or public seal of the cities, acknowledgment of the execution of' 
towns, or places where such convey- the same deed had been in the same 
anees are so proved. But by con· and like way, manner and form 
atruetion it is now established that a taken and certified by any judge, 
cleedac-"'ledged before such officer alderman, or justice of the peace, 
ia valid, although the act declares it of' and within this commonwealth. 
_II be ~d. 1 Pet. R. 433. The § 16, T6at no grant, bargain and 
certificate of the acknowledgment of aale, feoffinent, deed of conveyance, 
R feme covert must state, 1, that she lease, release, assignment, or other 
ia of full age; 2, that the contents of assurance of any lands, tenements 
the instrument have been made known and hereditaments whatsoever, here. 
to her; 3, that she has been examined tofore 6ona.fttle made and executed 
.aparate and apart from her husband; by husband and wife, and acknow. 
and, 4, that she executed the deed of ledged by them before some judge, 
her own free will and accord, without justice of the peace, alderman, or 
any coercion or compulsion of her otherofficerauthorized by law, within 
husband. It is the constant practice this state, or an officer in one of tho 
of making the certificate under seal, United States, to take such ackDo\\". 

O· 
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ledgment, orwhieh may be 80 made, 
executed and acknowledged as afore
said, before the first day of January 
next, shall be deemed, held or ad
judged, invalid or defective, or insuf
ficient in law, or avoided or preju
diced, by reason of any informality 
or omission in setting forth the parti
culars of the acknowledgment made 
before such officer, as aforesaid, in 
the certificate thereof, but all and 
every such grant, bargain and sale, 
feoffinent, deed of conveyance, lease, 
release, assignment or other assu
rance 80 made, executed and acknow
ledged as aforesaid, shall be as good, 
valid and effectual in law for trans
ferring, passing and conveying the 
estate, right, title and interest of such 
husband and wife of, in, and to the 
lands, tenements and hereditaments 
mentioned in the same, as if all the 
requisites and particulars of such ac
knowledgment mentioned in the act, 
entitled an act for the better confirm
ation of the estates of persons holding 
or claiming under feme cowrt., and 
for establishing a niode by which hus
band and wife may hereafter convey 
their estates, passed the twenty-fourth 
day of February, one thousand seven 
hundred and seventy, were particu
larly set forth in the certificate thereof, 
or appeared upon the face of the 
8IUI1e." 

By the act of the 3d day of April, 
1840, Pamph. L. 233, it is enacted, 
"that where any deed, OODveyance,or 
other instrument of writing has been 
or shall be made and executed, either 
within or out of this state, and the 
acknowledgment or proof thereof, 
duly certified, by any officer under 
seal, according to the existing laws of 
this commonwealth, for the purpose 
of being recorded therein, such certi
cate shall be deemed prima mcie evi
dence of such execution and acknow
ledgment, or proof, without requiring 
proof of the said seal, as fully, to all 
intents and purposes, and with the 
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same effect only, as if the same had 
been 80 acknowledged or proved be
fore any judge, justice of the peace, 
or alderman within this common
wealth." 

The act relating to executions and 
for other purposes, passed 16th April, 
1840, Pamph. L. 412, enacts, ~ 7, 
"that the recorders of deeds should 
have authority to take the acknow
ledgment and proof of the execution 
of any deed, mortgage, or other con
veyance of any lands, tenements, or 
hereditaments Iring or being in the 
county, for which they are respect
ively appointed as recorders of deeds, 
or within every city, district, or part 
thereof, or for any contract, letter 
of attorney, or any other writing, 
under seal, to be used or recorded 
within their respective counties; and 
such acknowledgment or proof, taken 
or made in the manner directed by 
the laws of this state, and certified by 
the said recorder, under his hand and 
seal of office; which certificate shall 
be endorsed or annexed to said deed 
or· instrument aforesaid, shall have 
the same force and eifect, and be as 
good and available in law, for all 
PUTpO&eS, as if the same had been 
made or taken before any judge of 
the supreme court, or president or 
associate judae of any of the courts 
of common preas within this COmDlOll
wealth." 

Blade lllaftd. Before any sena· 
tor, judge, justice of the peace, or 
town clerk. When the acknowledg
ment is made in another state or 
country, it must be before a judge, 
justice, mayor or DOtary public there
in, and certified under his hand and 
seal. A wife releasing dower need 
not acknowledge the deed; but to a 
conveyance an acknowledgment and 
private examination are necessary. 
2 Hill. Ab. c. 34, s. 94. 

South Carolina. Before a judge 
of the supreme court. A feme covert 
may release her dower or COIlvey her 
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own eatate, by joining her husband By the statute of 1820, the aclmow
in a deed, and being privately ex- ledgment in other states may be 
amined, in the latter case, seven days conformable to the laws of the state, 
afterwards, before a judae of law or in which the grantor resides. By 
equity, or a justice of tlie quorum; the act of 1831, Co 90, s. 9, it is pro
she may also release dower by a vided, that all deeds or conveyances 
separate deed. The certificate of the for land made without the limits of 
officer is under seal and signed by this'state, shall be proved as hereto
the woman. Deeds may be proved fore, or before a notary public under 
upon the oath of one witness before his seal of office. Caruthers & 
a magistrate, and this is said to be Nicholson's Compilation of the Stat. 
tbe general practice. When the deed of Tenn. 593. The officer mWlt 
is to be executed out of the state, the certify that he is acquainted with the 
justices of the county where the land grantor, and that he is an inhabitant 
lies, or a judge of the court of com- of the state. There must also be a 
moo pleas, may by dedifllfl. empower certificate of the governor or secre
two or more justices of the county tary, under the great seal, or a judge 
where the grantor resides to take his of the superior court that the aclmow
ackoowledgment upon the oath oftwo ledgment is in due fonn. Griff. Reg. 
wituewea to the execution. 2 Hill. h. t.; 2 Hill. Ab. 468. By an act 
Ab. 448, 9; Griff. Reg. h. t. pused during the session of 1839-
~. A deed or power of 1840, chap. 26, it is enacted,--§ 1. 

Idtomey to coover land must be ae- "That deeds of every description may 
knowledged or proved by two sub- be proved by two subscribing wit", 
acribing witnesses, in the court of neeses, or acknowledged aod record
the county, or the court of the ed, and may then be read in evidence. 
diatrict where the land lies. The 2. That deeds executed beyond the 
eertificate of acknowledgment must limits of the United States may be 
be endorsed upon the deed by the proved or acknowledged before a 
clerk of the court. The acknow. notary public, or before any consul, 
ledgment of a feme covert is made minister, or ambassador of the United 
before a court of record in the state, States, or before a commissioner of 
or, if the parties live out of it, before the state.--3. That the governor 
a court of record in another state or may appoint commissioners in other 
territory; and if the wife is unable states and in foreign countries for the 
10 attend court, the acknowledgment proof, &C. of deeds.--4. Affidavits 
may be befOre commissioners em- taken as above, as to pedigree or 
~ by the court of the county heirship, may be received as evidence, 
m which the husband acknowledges by executors or administrators, or in 
-the commiaaion to be returned cere regard to the partition, and distribu
tified with the court seal, and record. lion of property or estates." See 2 
eel. In an theee cases the certificate Yerg. 91, 108, 238, 400, 620 i 8 
must state that the wi& has been pri. Yerg. 81; Cooke, 431. 
vately eumined. The seal of the Vf:nnOlll. 1. All deeds and other 
court is to be annexed when the deed conveyances of lands, or any estate 
ill to be uaed out of the state, wilen or interest therein, shall be signed 
made in it, and .nee eerMl; in which and sealed by the party granting the 
cue there is to be a seal, and a certi. same, and si~ed by two or more 
ficate of the presiding judge or justice witnesses, and acknowledged by the 
to the 06ieiBI station of the clerk, and ~rantor, before a justice or the peace. 
the due JOrmali&y of the alteatatioD. Rev. Stat. tit. 14, Co 6, 80 4. Every 
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deed by the husband and wire, shall pears in court and is examined pri
contain an acknowledgment by the vately by one of the judges, as to 
wife, made apart from her husband, her freely signing the instrument, 
before a judge of the supreme court, and continuing satisfied with it,-the 
a" judge of the county court, or some deed being shown and explained to 
justice of the peace,that she executed her. She acknowledges the deed 
such conveyance freely, and without before the court, or else before two 
any fear or compulsion of her hus- justices of the county where she 
band; a certificate of which acknow- dwells, or the magistrate of a cor
ledgment, so taken, shall be endoIiJed porate town, if she lives within the 
on the deed by the authority taking United States, these officers being 
the same. Id. s. 7.-2. All deeds empowered by a commission from 
and other conveyances, and powers the clerk of the court where the 
of attomey for the conveyance of deed is to be recorded, to examine 
lands, the acknowledgment or proof her and to take her acknowledgment. 
of which shall have been, or here- If she is out of the United States, 
after shall be taken without this the commission authorises two judges 

"state, if certified agreeably to the or justices of any court of law, or 
laws of the state, province, or king- the chief magistrate of any city, 
dom in which it was taken, shall be town, or corporation, in her county, 
as valid as though the same were and is executed as by two justices in 
taken before some proper officer or the United States. The certificate 
court, within this state; and the is to be authenticated in the usual 
proof of the same may be taken, and form. 2 Hill. Ab. 444, I); Griff. 
the same acknowledged with like Reg_ h. t.; 2 Leigh's R. 186; 2 
effect, before any justice of the peace, Call, R. 103; 1 Wash. R. 319. 
magistrate, or notary public, within ACQUETS, utale" ill tAe rioil 
the United States, or in any foreign lafD. Property which. has been ae
country, or before any commissioner quired by purchase, gift, or other
appointed for that purpose by the wise than by succession. Merlin 
governor of this state, or before any Rep. h. t., confines acqueta to im
minister, charge des afliUres, or con· moveable property. In Louisiana 
sui of the United States in any for. they embrace the profits of all the 
eign couutry; and the acknowledg- effects of which the husband has the 
ment of a deed by a feme covert, in administration and enjoyment, either 
the form required by this chapter, pf right or in fact, of the produce of 
may be taken by either of the said the reciprocal industry and labour of 
persons. Id. 9. both husband and wife, and of the 

Virginia. Before the general estates which they may acquire 
court, or the court of the district, during the marriage, either by dona· 
county, city, or corporation where tions, made jointly to them both, or 
some part of the land lies; when by purchase, or in any other similar 
the party lives out of the state or of way, even although the purchase 
the district or county where the land be only in the name of one of the 
lies, the acknowledgment must be two, and not of both, because in that 
before any court of law, or the chief case the period of time when the 
magistrate of any city, town, or purchase is made is alone attended 
corporation of the country where the to, and not the person who made the 
party resides, and certified by him purchase. Civ. Code, art. 2371. 
in the usual form. When a married This applies to all marriages con
woman executes the deed, she apo tracted in that state, or out of it, 
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when the parties afterwards go there 
to live, as to acquets afterwards 
made there. lb. art. 2370. The 
acquets are divided into two equal 
portions between the husband and 
wifi!, or between their heirs at the 
dissolution of the marriage. lb. art. 
2375. The parties may however 
lawfully stipulate there shall be no 
community of profits or gains. lb. 
art. 2300. But the parties have no 
right to agree that they shall be 
premed by the laws of another 
country. 3 Martin's Rep. 581. Vide 
17 Martin's Rep. 671; 2 Kent's 
Com. 163, note. 

ACQUIESCENCE, contrach, is 
the conseot which is impliedly given 
by one or 'both parties, to a proposi. 
tion, a clause, a condition, a judge 
ment, or to any act whatever. When 
a party is bound to elect between a 
paramount right and a testamentary 
disposition, his acquiescence in a 
Ifate of things which indicates an 
election, when he was aware of his 
rights, will be prifJ14 facie evidence 
or such election. Vide 2 Ves. Jr. 
371; 12 Ves. 136; 1 Ves. Jr. 335; 
3 P. Wms. 315; 2 Rop. Leg. 439. 
The acts of acquiescence which con. 
stitute an implied election, must be 
decided rather by the circumstances 
of each case than by any general 
principle. 1 Swanst. R. 382, note, 
lind the numerous cases there cited. 
Acquiesceoce in the acts of an agent, 
or one who has aasumed that cha
rader, will be equivalent to an express 
authority. 2 Kent, Com. 478. Story 
on Eq. ~ 265; 4 W.C. C. R. 559; 
6 Mass. R. 193; 1 John. Cas. 110; 
2 John. Cas. 424; Liv. on Ag. 46; 
PaIey on Ag. by Lloyd, 41; 3 Pet. 
R. 69, 81; 12 John. R. 300; 3 
Cowen's R. 281; 3 Pick. R. 496, 
OM; 4 Maaon's R. 296. ACCJ.uies. 
cence differs from 88!lent. (q. v.) 

ACQUIETANDIS PLEGIIS, 011. 
.Ide. A writ of justicies, lying for 
the IUftJty against a creditor, who 
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refuses to acquit him after the debt 
has been satisfied. Reg. of Writs, 
158. 

TO ACQUIRE, tUlCeftt8, con· 
1rtJcU. To make property one's own. 
Title to property is acquired in two 
ways, by descent, (q. v.) and by put'
chase, (q. v.) Acquisition by pur
chase is either by, 1. Escheat. 2. 
Oooupancy. 3. Prescription. 4. For
feiture. 5. Alienation, which is either 
by deed or by matter of record. 
Things which cannot be sold, or 
which are in commerce, cannot be 
acquired. . 

ACQUISITION, property, con
trtlCU, delCmt. It is the act by 
which a person procures the pro
perty of a thing. The thing ac
quired, particularly when spoken of 
real estate, is also called an acquisi. 
tion. An acquisition may be tem. 
porary or perpetual, and be pro
cured either for a valuable conside
ration, for example, by buying the 
same; or without consideration, as 
by gift or descent. Acquisition may 
be divided into original and deriva
tive. Original acquisition is pro
cured by occupancy, 2 Kent, Com. 
289; Menestr. LeIt. du Dr. Civ. 
Rom. ~ 344; by accession, 2 Kent. 
Com. 293; by intellectual labour, 
namely, for inventions, which are 
secured by patent rights; and for 
the authorship of books, maps, and 
charts, which is protected by copy. 
rights. Derivative acquisitions are 
those which are procured from oth. 
ers, either by act of law, or by act 
of the parties. Goods and chattels 
may change owners by act oflaw in 
the cases of fortei.ture, succession, 
marriage, judgment, insolvency, and 
intestacy. And by act of the par. 
ties, by gift or sale. Property may 
be acquired by a man himself, or by 
those who are in his power, for him; 
8S by his children while minors, 1 
N. Hamps. R. 28; 1 United States 
Law Journ. 613; by his apprentices 
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or his slaves. Vide Ruth. lost. ch. himself, on oath, of having intended 
6 & 7; Dig. 41, 1, 53; lost. 2, 9; any contempt. 
lb. 2, 9, 3. ACT, contract., in tAe cimZl"",. 

ACQUITTAL, contnJct.. A Ie- Any. writing which proves something, 
lease, a discharge from an obligation and which establishes the principal 
or engagement. According to Lord foundation of a cause. Acts are either 
Coke there are three kinds of acquit- public or private. Public flCtI usu
tal, namely, 1, By deed, when the aUy denominated "uthentic, are those 
party releases the obligation; 2, By which have a public authority, and 
prescription; and, 3, By tenure. Co. which have been made before public 
Litt. 100, a. officers, are authorised by a public 

ACQUITTAL, crim. "'., prac- seal, have been made public by the 
lice, is the absolution of a party authority of a magistrate, or which 
charged with a crime or misdemeanor. have been extracted and been pro
Acquittal is of two kinds, in fact and perly authenticated from public re
in law. The former takes place when corda. AcII flMer priMte ap"
the jury upon trial find a verdict of ture are those which have been made 
not guilty; the latter when a man is by private individuals, uqder their 
charged merely as an accessary, and hands. An act of this kind does not 
the principal has been acquitted. 2 acquire the force of an authentic act, 
Inst. 384. An acquittal is a bar to by being registered in the office of a 
any future prosecution for the same notary. I) N. S. 693; 8 N. S. 568; 
offence as that contained in the first 3 L. R. 419; 3 N. S. 396; 11 M.. 
indictment. R. 243, unless it has been properly 

ACQUITTANCE,contract.,isan acknowledged before the officer '7 
agreement in writing to discharge a the parties to it. :; N. S. 196. Pn
party from an engagement to pay a Mte acII are those made by private 
8um of money; it is evidence of pay- persoos, as registers in relation to 
mente It differs from a release in their receipts and expenditures, ache. 
this, that the latter must be under dules, acquittances, and the like. 
seal, while an acquittance is not un- Nov. 73, c. 2; Code, lib. 7, tit. 82, 
der seal. Poth. Oblige n. 781. In 1. 6; lib. 4, t. 21; Dig. lib. 22, tit. 4; 
Pennsylvania, a receipt (q. v.) though Civ. Code of Louis. art. 2231 to22M; 
not under seal, has nearly the same TouU. Dr. Civ. Franciais, tom. 8, Po 
eflectssa release. 1 Rawle R. 891. 94. 
Vide 8 Salk. 298, pI. 2; Off. of Ex. ACT, eoidtnce. The perfOJllllUlC8 
217. Co. Lilt. 212 a, 278 a. ofso~, as the acts of one con-

ACRE, metIIu.-u, is a quantity spirator, committed in pursuance of 
of land contai~ in length forty theirdesign,areevidenceagainstthem 
perches, and four 1D breadth, or one all; proof of an overt act of treason 
hundred and sixty square percheS, by two witnesses is required. See 
of whatever shape may be the land. 0Derl. The tenn, acII, includes wri~ 
Serg. Land Laws of Penn. 185. See ten correspondence, and other papers 
Cro. Eliz. 476, 665; 6 Co. 67; relative to the design of the parties, 
Poph. 65; Co. Lilt. 5, b, and note but whether it includes unpublished 
22. writings upon abstract questions, 

ACREDULITARE, oblOlete. To though ofa kindred nature, has been 
purge one's self of an offence by oath. doubted. Foster's Rep. 198; 2 Stark. 
It frequently happens that when a R. 116, 141. In cases of partner
person has been arrested for a con- ship it is a rule that the act or decla
tempt, he comes into court and purges ration of each partner in furtherance 
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of the common object of the associa- 4. Removal of his goods, chattels 
tion, is the act of all. 1 Pet. R. 371; and effects, or concealment of them, 
I) B. & Ald. 267. And the acts of to prevent their being levied upon, or 
an agent, in p.i'rsuance of his autho- taken in execution, or by other pro
rily, will be binding on his principal. cess. 
Greenl. Bv. ~ 113. 5. Making any fraudulent convey-

ACf, kgi.latiora, is a statute or ance, assignment, sale, gift, or other 
law made by a legislative body; as, transfer of his lands, tenements, goods 
an act of congress is a law by the or chattels, credits, or evidences of 
Congress of the United States; an act debt. 15 Wend. R. 688; 5 Cowen, 
of assembly, is a law made by a R. 67; 1 Burr. 467, 471, 481; 4 C. 
legislative assembly. Acts are gen- & P. 315; 18 Wend. R. 375; 19 
eral or .pecial,· public or priDtl.le. Wend. R. 414; 1 Dougl. 295; 7 
A general or public act is a universal East, R. 137; 16 Ves. 149; 17 Ves. 
rule which binds the whole com· 193; 1 Smith, R. lilt; Rose, R. 213. 
munity; of which the courts are ACT OF GOD, in conIract.. This 
bound to take notice ~z o§.cio. Pri· phrase denotes those accidents which 
Y8.Ie or special acts are rather excep- arise from physical caU8e8, and which 
tiona than rules, being those which cannot be prevented. 
operate only upon particular persons Where the law casts a duty on a 
and private concerns; of these the party, the performance. shall be. ex. 
courts are not bound to take notice, cused, if it be rendered impossible by 
unless they are pleaded. 1 BI. Com. the act of God; but where the party, 
85, 6. by /ai. oum contrad, engages to do 

ACT OF BANKRUPTCY, is an an act, it is deemed to be his own 
act which subjects a person to be pro- fault and folly that he did not thereby 
ceeded against as a bankrupt. The provide against contingencies, and 
acts of bankruptcy enumerated in the exempt himself from responsibilities 
act of congress of August Il1th, 1841, in certain events; and in such case, 
.. 1, are the following: therefore, that is, in the instance of 

1. Departure from the state, dis- an absolute general contract, the per
trict, or territory of which a person, formance is not excused by an inevi. 
subject to the operation of the bank· table accident, or other contingency, 
rupt laws, is an inhabitant, with intent although not foreseen by, nor within 
to defraud his creditors. See as to the control of the party. Chitty on 
what will be considered a departure, Contr. 272, 3; Aleyn,27, cited by 
1 Campb. R. 279; Dea. & Chit. Lawrence, J. in S T. R. 267; Com. 
451; 1 Rose, R. 3137; 9 Moore, R. Dig. Action upon the Cue upon As-
217; ~V.&B.177; 5T.R.512; sumpsit,G; 6 T.R. 650; ST.R. 
1 C. & P. 77; 2 Bing. R. 99; 2 259; 3 M. & S. 267; 7 Mass. 325; 
Taunt. 176; Holt, R. 175.. 13 Mass. 94; Co. Litt. ~06; Com. 

2. Concealment to avoid being ar· Dig. Condition, D 1 ; L 13; 2 Black. 
rea~. 1 M. & S. 676; 2 Rose, R. Com. 340; 1 T. R. 33; Jones on 
137; 15 Ves. 447; 6 Taunt. R. 540; Bailm. 104, 5. 
14 Ves. 86; 9 Taunt. 176; 1 Rose, Special bail are discharged when 
R. 362; 5 T. R. IH 2; 1 Esp. 334. the defendant dies, Tidd, 243; but 

:t. Willingly or fraudulently pro· if the defendant die after the return 
euring himself to be arrested, or his of the ca, Ia., and before it is filed, 
goods aDd chattels, lands, or tene- the bail are fixed, 6 T. R. 284; 5 
meots to be attached, distrained, sea BinD. ~32, 33S. It is, however, DO 
~, or taken in execution. ground for an exoneratur, that the 
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defendant has become deranged since civilly in aU such cases; and, in some 
suit was brought, and is confined in cases, even when there is but a: pre
a hospital. 2 Wash. C. C. R. 464; sumption of authority, he may be 
6 T. R. 133; ~ Dos. & Pull. 362; made responsible criminally; for ex. 
Tidd, 184. Vide 8 Mass. Rep. 264; ample, a bookseller may be indicted 
3 Yeates, 37; ~ Dall. 317; 1 ti Mass. for publishing a libel which has been 
Rep. :l18; Stra. 128; l Leigh's N. sold in his store, by his regular sales
P. 508; 11 Pick. R. 41; ~ Yermo man, although he may poesibly have 
R. 92; 2 Watts's Rep. 443. had no knowledge of it. 

See generally, Forluitou. Eoent ,. ACTIO COMMODATI CON· 
Peri,. of the Sea. TRARIA. The name of an action 

ACT OF GRACE, in the Scotch in the- civil law, by the borrower 
law, is the name by which the statute against the lender, to compel the exe. 
which provides for the aliment of pri. cution of the contract. Poth. Pr6t 
soners, confined for civil debts, is a Usage, n. 75. 
usually known. This statute pro- ACTIO COMMODA TI DIREC
vides that where a prisoner for debt T A. In the civil law , is the name of 
declares upon oath, before the magis- an action, by a borrower against a 
trate of the jurisdiction, that he has lender, the principal object of which is 
not wherewith to maintain himself, to obtain restitution of the thing lent. 
the magistrate may set him at liberty, Poth. Pr~t a Usage, n. 65, 68. 
if the creditor, in consequence of ACTIO CONDICTIO INDEBI· 
whose diligence he was imprisoned, TI. The name of an action in the civil 
does not aliment him within ten days law, by which the plaintiff recovers 
after intimation for that purpose, 1696, the amount of a sum of money or 
C. 32; Ersk. Pro L. Scot. 4, 3, 14. other thing he paid by mistake. Poth. 
This is somewhat similar to a provi. Promutuum, n. 140. See A.wmprit. 
sion in the insolvent act of Pennsyl. ACTIO EX CONDUCTIO, dv. 
vania. law. The name of an action which the 

ACT OF LAW, those events hirer of a thing might bring in order 
which occur in consequence of some to compel the letter to deliver to him 
principle of law. If, for example, the thing hired. Poth. Du Contr. de 
land out of which a rent charge has Lou~, n. 59. 
been granted, be recovered by an ACTIO DEPOSITI CONTRA· 
elder title, and thereby the rent charge RIA. The name of an action in the 
becomes avoided; yet the grantee civil law which the depositary has 
shall have a writ of annuity, because against the depositor to compel him 
the rent charge is made void by due to fulfil his engagement towards him. 
course or act oflaw, it being a maxim Poth. Du Depot, n. 69. 
actIU letri. nemini e,' damnOllU.. 2 ACTIO DEPOSITI DIRECT A. 
Inst.287. In the civil law, this is the name or 

ACT OF MAN. Every man of an action which is brought by the 
sound mind and discretion is hound depositor against the depositary, in 
by his own acts, and the law does order to get back the thing deposited. 
not permit him to do any thing against Poth. Du Depot, n. 60. 
it; and all acts are construed most ACTIO NON, pleadi1lll" After 
strongly against him who does them. stating the appearance and defence, 
Plowd. 140. A man is not only bound special pleas begin with this allega. 
by his own acts, but by those of tion, "that the said plaintiff ought 
others who act or are presumed to act not to have or maintain his aforesaid 

. by his authority, and is responsible action thereof againlt him," ClClio ROIl 
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tWere lab«. This is technically maintained by executo1'8 or adminia
termed the acC&o 1I0Il. 1 Ch. Plead. trators, in those cases where an 
581; 2 Ch. Plead. 421; Steph. injury has been done to the pe1'8Onal 
Plead. 394. property of the deceased, and he 

ACTIO PERSONALIS MORI- might in his lifetime have waived 
TUR CUM PERSONA. That a the tort, and sued in assumpsit. 1 
personal action dies with the pe1'8On, Bay's R. 61; Cowp. 374; 3 Mass. 
is an ancient and uncontested 1JUlI- 321; 4 Mass. 480; 13 Mass. 272; 
im. But the term perlOR4l action, 1 Root, 216. An action for a breach 
requires explanation. In a large of promise of marriage cannot be 
IIeD8e all actions except those for maintained by an executor, 2 M. & 
the recovery of real property may S • .os; nor against him, 13 S. & 
be called perlOR4l. This definition R. 183; 1 Picker.71; unless, per
would include contracts for the pay- haps, in cases where the plaintiff's 
ment of money, which never were testator sustained special damages. 
auppoaed to die with the pe1'8On. 13 S. & R. 185. See further, 12 
The maxim must therefore be taken S. & R. 76; 1 Day's Cas. 180; Bac. 
in a more restricted meaning. It Abr. Ejectment, H; 11 Vin. Abr. 
extends to all wrongs attended with 123; 1 Salk. 314; 2 Lei. Raym. 
tU:ttuJl fort%, whether they affilct the 971; 1 Salk. 12; Id. 295; Cro. 
person or property; and to all inju- Eliz. 377,8;1 Str. 60; Went. Ex. 
ries to the person only, though 65; 1 Vent. 176; Id. 30; 7 Serg. 
without actual foree. Thus stood & R. 183; 7 East, 134-6; 1 Saund. 
originally the common law, in which 216, a, n. 1; 6 Mass. 394; 2 Johns. 
an alteration was made by the stat- 227; 1 Boa. & Pull. 330, n. a.; 1 
ute 4. Ed. 3, c. 7, which gave Chit. Pl. 86; this Dictionary, tit. 
an action to an executor for an Deal/a " Partie. 10 Actio,..; Sum
injury done to the pe1'8Onai pro- vor; Actioru. 
perty of his testator in his life- ACTIO PRO SOCIO. In the 
time, which was extended to the civil law, is the name by which either 
executor of an executor, by-statute partner could compel his co-partners 
of 25 Ed. 3, c. 5. And by statute to perform their social contract. 
31 Ed. 3, c. 11, administrators have Poth. Contr. de Societe, n.134. 
the same remedy as executors. ACTION OF A WRIT This 
These statutes received a liberal phrase is used when ODe pleads some 
eoostruction from the judges, but matter by which he shows that the 
they do not extend to injuries to the plaintiff had no cause to have tha 
pet'Mm of the deceased, nor to his writ which he brought, and yet he 
J'ree"old. So that no action lies by may have a writ or action for the 
an executor or administrator for an same matter. Such plea is called a 
888Ilult and battery of the deceased, rlea to the action of the writ, whereas 
or trespass vi et armi. on his land, If by the plea it should appear that 
or for slander, because it is merely the plaintifF has no cause to have an 
a personal injury. Neither do they action for the thing demanded, then 
extend to actions against executors it is called a plea to the action. 
or administrators for wrongs com- Termes de la ley. 
mitted by the deceased. 13 S. & ACTION, in practice. Actions 
R. 184; Cowp. 376; 1 Saund. 216, are divided into criminal and civil. 
217, n. 1 Com. Dig. 241, R 13; Rac. Abr. Actions, A. 
1 Salk. 252; 6 S. & R. 272; W. [1] § 1. A criminal action is a 
Jones, 215. Aseumpsit may be pl'OllecUtion in a competent court of 
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justice, in the name of the govern. 
ment, against one or more indivi. 
duals who are accused of having 
committed a crime. See 1 Chitty's 
Cr. Law. 

[ 2 ] ~ 2. A civil action is a legal 
demand of one's right, or it is the 
form of a suit given by law for the 
recovery of that which is due. Co. 
Litt. 285; 3 Dl. Com. 116; Domat, 
Supp. des Lois Civiles, live 4, tit. 1, 
No.1; Poth. Introd. generate aux 
Coutwnes, 109; 1 Sell. Pro Introd. 
8. 4, p. 73. Ersk. Prine. of Scot. 
Law, B. 4, t. 1, ~ 1. Till judgment 
the writ is properly called an action, 
but not after, and therefore, a release 

. of all actions is regularly no bar of 
an execution. Co. Litt. 289 a; Roll. 
Ab. ~In. They are real personal 
and mixed. 

[ 3 ] 1. Real actions are those 
brought for the specific recovery of 
lands, tenements, or hereditaments. 
Steph. Pl. lI. They are either droit. 
ural, when the demandant seeks to 
recover the property; or poue,lIOf"Y, 
when he endeavours to obtain the 
po'lemon. Finch's Law, 257, 8. 
See Bac. Abr. Actions, A, contra. 
Real actions are, lst, Writs of right; 
2dly, Writs of entry, which lie in 
the po", the per f!t cui, or the po,t, 
upon df!IBrilin, illtrufton, or alif!na. 
lion; 3dly, Writs auncestrel pose 
sessory, as Mort d'ancf!'tf!r, aif!l, 
buaif!l c(I,inage, or Nupt!r obiit. 
Com. Dig. Actions, D 2. By these 
actions formerly all disputes concern· 
ing real estate, were decided; but 
now they are pretty generally laid 
aside in practice, upon account of 
the great nicety reftuired in their 
management, and the inconvenient 
length of their process; a much more 
expeditious method of tryin!1; titles 
being since introduced by other ac· 
tions personal and mixed. 3 BI. 
Com. 118. See Booth on Real Ac· 
tions. 

[ 4 ] ~. Personal actions are those 

brought for the specific lfY:;Overy of 
goods and chattels; or for damages 
or other redress for breach of con
tract, or other injurieS, of whatever 
description; the specific recovery of 
lands, tenements, and hereditaments 
only excepted. Steph. Pl. 3; Com. 
Dig. Actions, D 3. Personal actions 
arise either upon contracts, or for 
wrongs independently of contracts. 
The former are account, assumpsit, 
covenant, debt, and detinue; see these 
several words. In Connecticut and 
Vermont there is an action used which 
is peculiar to those states,called theae
tion of book df!bt, 2 Swift's Syst. Ch. 
15. The actions arising for wrongs, 
injuries, or torts, are case, replevin, 
trespass, trover. See these several 
words, and see Actio per,omdia 
moritur cum po"lOfIa. 

[ 3 ] 5. Mixed actions are such 88 

appertain, in some degree, to both 
the former classes, and, therefore, 
are properly reducible to neither of ' 
them, being brought for the specific 
recovery of lands, tenements, or 
hereditaments, and for damages for 
injury sustained in respect of such 
property. Steph. Pl. 3; Co. Litt. 
~84, 6 ; Com. Dig. Actions, D 4. Of 
this kind are ejectment and partition. 

Actions are also divided into those 
which are local, and such as are 
tranlitory. 

[ 6 ] 1. A local action is one in 
which the venue must still be laid in 
the county, in which the cause of 
action actually arose. The present 
locality of actions i!l founded in some 
cases, on common law principles, and 
in others on positive enactments of 
statute law. Of those which continue 
local, by the common law, are, lst, 
all actions in which the nlUf!t!I or 
tlaiag to be recovered is in its nature 
local. Of this class are real actions, 
actions of waste, when brought on the 
statute of Gloucester, (6 Edw. I,) to 
recover with the damages, the loeu, 
i" ",0, or place wasted j and actions 
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of ejectment. Bac. .!br. Actioos true, as a general position, that ae
~, &c. A, ~a); Com. Dig. Ac- tioos ez delicto, in which a mere 
tiODB, N 1 ; 7 Co. 2 b; 2 Bl. Rep. personality is recoverable, are, by 
1070. All these are local, because the common law, transitory; except 
they are brought to recover the when founded upon, or arising out oC 
seisin or possession of lands or ten- some local subject. Gould on Pl. ch. 
ements, which are local subjects. 3, ~ 112. The venue in a traository 
2dly. Various actioos which do not action may be laid in any county 
aeek the direct recovery of lands or which the plaintiff may prefer. Bac. 
tenements, are also local, by the com- Abr. Actioos Local, &C. A • (a). 
moo law; because they arise out of [ 8 1 In the civil law actions are 
lOlOO local subject, or the violation of divided' into real, personal, and 
some local right or interest. For mixed. 
eumple the action of quare impedit A real action, according to the 
is local, inasmuch as the benefice, in civil law, is that which he who is 
the right of presentation to which the owner oC a thing, or has a right 
the plaintiff complaios of being ob- in it, has against him who is in poe-
8tructed, is so. 7 Co. 3 a; 1 Chit. session of it, to compel him to give 
Pl. 271 ; Com. Dig. Actions, N 4. up such thing to the plaintiff, or to 
Within this class of cases are alao permit him to enjoy the right he 
cuany actions in which only pecuniary has in it. It is a right which a 
damages are recoverable. Such are person has in a thing, follows the 
the common law action of 1l'CUIe, thing, and may be iostituted against 
and trespass quare cia .... fregit; him who possesses it; and this wheo 
as likewise trespass on the case Cor ther the thing be movable or immov
injuries affecting things real, as for able, and, in the sense of the com
nuisances to houses or lands; dis- mon law, whether the thing be real 
turbance of rights of way or of or personal. See Domat, Supp. des 
common; obstruction or diversion Lois Civiles, Liv. 4., tit. 1, No. I); 
of aocient water courses, &c. 1 Chit. Pothier, Introd. Generale aux Cou
PI. 271 ; Gould on Pl. ch. 3, ~ 103, tumes, 110; Erak. Pr. Scot. Law, 
106, 107. The action of replevin B. 4, t. 1, ~ 2. 
also, though it lies for damages only, [ 9 ] A personal action is that a 
and does not arise out of the viola- creditor has against his debtor, to 
tioo of any local right, is nevertheo compel him to fulfil his engagement. 
less local. 1 Saund. 347, (n. 1.) Pothier, lb. Personal actions are 
The reason of its locality appears divided into civil actioos and criminal 
to be the necessity of giving a local actioos. The former are those which 
description of the taking complained are instituted to compel the payment 
or. Gould on Pl. ch. 3, § Ill. or to do BOme other thing purely 

[ 7 ] 2. Personal actioos which civil; the latter are those by which 
!leek DOthing more than the recovery the p1aintifF asks the reparation of a 
of money or personal chattels, of any tort or injury which he or those who 
kind, are in most cases trtuuiIorJ, belong to him have sustained. Some
whether they sound in tort or in times these two kinds of actioos are 
contract; Com. Dig. Actioos, N 12; united, when they assume the name 
1 Chit. Pl. 273; because actioos oC of mixed personal actioos. Domat, 
this class are, in most instances, Supp. des Lois Civiles, Liv. 4, tit. 
founded on the violation oC rights No.4; 1 Brown's Civ. Law, 440. 
which, in contemplation orIaw, have riO 1 Mixed actions participate 
DO locality. And it will be Cound both of personal and real actions. 
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8uch are the actions o( partition and 
to compel the parties to put down land. 
marks or boundaries. Domat, ubi 
IfIprtI. 

T ...... 
Aetionl at _1IIOIi law ma1 be coui. 

dered wilh reprd to, 
J. Their Ie.eral kiad.: th_ are, 

I. Criminal, I. 
2. Ci.il, 2. Ci,il actiOJltl are di.ided 

into 
1. Real actiOftll, 3, which are 

J. Droitural, 3, •• 
1. Write of right, 3. 
2. Write o(entry, 3. 

2. P_" as .rita IIIC1111tre1, 3. 
2. PerlOllal, 4, which an.. 

I. EE contractu, 4: In thi. cl .. 
ma, be pl.oed actiona oC 

J. ACOOlIIIt, 4. 
2. A_umpait, 4. 
3. CoYlII1ant, 4. 
4. Debt, "-
5. Detinue, 4. 
6. Book debt, 4. 

2. EE delicto, 4. In lbi, cI.. are 
included aIltion, oC 

I. Replevin, 4. 
2. Trea ..... 4. 
3. Tro.er, "-
4. Cue, 4. 

3. Mind, 5, a .. 
1. Ejectment, 5. 
I. Partition, 5. 

I. The place where they are to be 
broarbL In thi, reapeet they are 

1. LocaI,6. 
I. Beca_ the thinr to be _ftI'8d 

i,local, as ejectment, 6. 
2. Beca_ the action arilea out of 

a loeal,ubject, ... wute, 6. 
3. Replevin, 6. 

2. Tranaitory, 7. 
Action, b, the ci.illaw are divided into 
1. Real, which are to reco,er a dj"lf, 

whether it be mo'able or imDlO'. 
able, 8. 

I. P_aI, 9, which are 
I. a.iI,9. 
2. Crimiaal, 9. 

3. Mind, 10, .. 
1. Partition, 10. 
l. Actiona to &s bonndariel, 10. 

ACTION AD EXIDBENDUM, 
ciDiI laID. This was an action in. 
stituted (or the purpose of compelling 
the defendant to exhibit a thing or 
title, in his power. It was prepara. 

tory to another action, which was 
always a real action in the sense of 
the Roman law, that is, for the re
covery of a tling, whether it was 
moveable or immoveable. Merl. 
Quest. de Dr. tome i. 84. This is 
not unlike a bill of discovery, (q. v.) 

ACTION OF BOOK DEBT.
The name .of an action in Connecti. 
cut and Vennont, resorted to (or the 
purpose of recovering payment for ar· 
ticles usually charged on book. tDay. 
105; 4 Day, 106; 2 Verm. 366; see 
I Root, 59; 1 Conn. 75; Kirby, 289 ; 
2 Root, 130; 11 Conn. 205. 

ACTION, REDHIBITORY,
ci",' laID. An action instituted to 
avoid a sale on account of some 
vice or' defect in the thing sold, 
which renders it either absolutely 
useless, or its use so inconvenient 
and imperfect, that it must be sup
posed the buyer would not have 
purchased it, had he known of the 
vice. Civ. Code of Louis. art. 
2496. 

ACTIONS, ORDINARY, in the 
Scotch law; by this term is under. 
stood all actions not rescissory. 
Ersk. Pro L. Scot. 4, I, 6. 

ACTIONS RESCISSORY, in 
the Scotch law, are divided into, I, 
Actions of proper improbation; 2-
Actions of reduction-improbation; 
8. Actions of simple reduction. 
Ersk. Pro L. Scot. 4, 1,1S. 

1. Proper improbation is an ac
tion brought for declaring writing 
falae or forged. 

2. Reduction.improbation is an 
action whereby a person who may 
be hurt, or affected by a writing, 
insists for producing or exhibiting it, 
in court, in order to have it set 
aside or its eftects ascertained, under 
the certification, that the writing if. 
not produced, shall be declared false 
and forged. 

8. In an action or simple reduc. 
tion, the certification is only tempo
rary. declaring the writings called 
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for DUU until they be produced; so AD VIT.\M AUT CULJ.lAM, 
that they recover their full force an office to be so held as to deter. 
tfter their production. Ib. 4, I, 8. mine only by' the death or delin-

ACTON HURNELL, statute of, quency of the possessor; in other 
vide '" MerctJlori6u ; Cruise, words it is held quam diu Ie bene 
Dig. tit. 14, s. 6. geNen,. 

ACTOR, practice, 1. A plaintiff AD INQUIRENDUM, practice, 
or complainant. 2. He on whom the a judicial writ commanding inquiry 
burden of proof lies. In actions of to be made of any thing relating to 
replevin both parties are said to be a cause depending in court. 
actors. The proctor or advocate in AD QUOD DAMNUM, Eng. 
Ibe courts of the civil law, was laID. The name of a writ issuing 
called actor. out of and returnable into chancery, 

ACTS OF COURT. In courts directed to the sheri1F, commanding 
of admiralty, by this phrase is under· him to inquire by a jury what dam
stood legal memoranda of the nature age it will be to the king, or any 
of pleas. For example. the English other, to grant a liberty, fair, mar
court of admiralty disregards aU ket, highway, or the like. 
teoders, except those formally made AD TERMINUM QUI PRE
by acts of court. Abbott on Ship. TERIIT. The name of a writ or 
pt. 8, c. 10, § 2, p. 403; 4 Rob. R. entry which lay for the lessor or his 
103; 1 Hagg. R. 157 ; Dunl. Adm. heirs, when a lease had been made 
Pr. 104,5. up of lands or tenements, for term of 

ACTS OF SEDERUNT, in the life or years, and, after the term had 
laws of Scotland, are ordinances for expired, the lands were withheld from 
regulating the forms of proceeding, the lessor by the tenant, or other 
before the court of session, in the person possessing the same. F. N. 
administration of justice, made by B. 201. The remedy now applied 
the ju~, who have a delegated for holding over (q. v.) is by eject
power from the legislature for that ment, or under local regulations, by 
purpose. Ersk. Pr. L. Soot. B. 1, summary proceedings. 
to I, s. 14. ADDITION, whatever is added 
ACTU~RY, is a clerk in some to a man's name by way of title, 88 

eorporations vested with various additions of estate, mystery, or 
powers. In the ecclesiastical law place. .AdditiOfU of an e6lale or 
he is a clerk who registers the acts quali'y are esquire, gentleman, and 
and constitutions of the convocation. the like; these titles can however 

ACTUARIUS. An ancient name be claimed by none, and may be 
or appellation ofa notary. assumed by any ope. AdditiOfU of 

ACTUS. A foot way and horse my"erg are such as scrivener, 
way. Vide Way. painter, printer, manufacturer, &0. 

AD DAMNUM, pleading, to the AddinOM of plact6 are of Philadel
damages. In all persooal and mixed phia, New York, Cincinnati and the 
actions, with the exception of actions like. See Dac. Ab. h. t.; Doct. Pl. 
of debt qui Ia., where the plaintiff 71; 2 Vine Abr. 7;; 1 Lilly's Reg. 
has sustained no damages, the decla. 39; 1 Mete. R. 151. 
ration concludesatl tlu,..".. Archb. ADDITION ALES, in oMllrtJCU, 
Civ. Pl. 16Y. additional terms or propositions to 

AD LARGUM, at large, as title be added to a former agreement. 
at large, assize at large. See ADDRESS, legi,lation. In Penn-
Dane'. Abr. cb. lU, a, 16, § T. sylvania it is a resolution of both 

7-
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branches of the legislature, two- a husband or wife to compel either 
thirds of each house concurring, party to adhere in case of desertion. 
requesting the governor to remove ADJOURNMENT, is the dismis
a judge from office. The constitu- sal bY80rnecourt, legislative assembly, 
tion of that state, art. 6, s. 2, directs or properly authorised officer, of the 
that "for any reasonable cause, business before them, either finally, 
which shalJ not be sufficient ground which is called an adjournment arae 
for im~hment, the governor may die, without day; or, to meet again 
remove any of them [the judges], on at another time which is appointed 
the address of two-thirds of each and ascertained, which is called a 
branch of the legislature." The mode temporary adjournment. The con
of removal by address is unknown to stitution of the United States, art. 1, 
the constitution of the United States, s. 6, n. 4, directs that" neither house, 
but it is recognized in those of thir- during the session of congress, shall, 
teen of the respective states. In 80rne without the consent of the other, ad
of these constitutions the language is joum for more than three days, nor 
imperative; the governor when thus to any other place, than that in which 
addressed _1all remove; in others it the two houses shall be sitting." Vide 
is left to his discretion, he ma, re- Com. Dig. h. 1.; Vin. Ab. h. t. ; Diet. 
move. The relative proportion of de Jur. h.1. 
each house that must join in the ad- ADJOURNMENT-DAY, in Eng
dress, varies al80 in different states. lish practice, is a day 80 called from 
In 80rne a bare majority is sufficient; its being a further day appointed 
in others, two-thirds are requisite; by the judges at the regular sittings, 
and in others three-fourths. 1 Joum. to try causes at nisi prius. 
of Law, 164. ADJOURNMENT-DAY IN ER-

ADEMPTION, tDill_, is a taking ROR, in practice in the Eqlish 
away or revocation of a legacy by courts, is a day appointed 80rne days 
the testator. It is- either express or before the end of the term, at which 
implied. It is the former when re- matters left undone on the affirmance 
voked in express terms by a later day are finished. 2 Tidd, 12:l4. 
will; it is implied when by the acts ADJUDICATIONS, in eke 8cotcl 
of the testator it is manitestly his 14"" are certain proceedings against 
intention to revoke it; for example, debtors, by way ofactions, before the 
when a specific legacy of a chattel court of session; and areoftwo kinds; 
is made, and afterwards the testator special and general. 
sells it; or if a father makes pron- 1. By statute 1672, Co 19, such 
mon for a child by his will and after- part only of the debtor's lands is to 
wards gives to such child, if a daugh- be adjudged as is adjudged to the 
ter, a portion in marriage; or, if a principal sum and interest of the debt, 
8On, a sum of money to establish him with the compositions due to the su
in life, provided such portion or sum perior, and expenses of infeoftinent, 
of money be equal to or greater than and a fifth-part more, in respect the 
the legacy. 2 Fonbl. 368 et seq.; creditor is obliged to take lands for 
Toll. Ex. 320; 1 Vern. R. by Raith- his money; but without penalties or 
by. 85 n. and the cases there cited. sheriff-fees. The debtor must deliver 
1 Roper Leg. 237, 256, for the dis- to the creditor a valid right to the 
tinction between specific and general lands to be adjudged, or transumpts 
legacies. thereof, renounce the possession in 

ADHERENCE, action of, in the his favour, and ratify the decree of 
Scotch law, is an octiOll competent ~ adjudication: and the law considen 

Digitized by Google 



ADI ADI '79 

the rent of the lands 88 precisely com- I. 9, § 2. See Accemora, and 2 BI. 
meDSUl'llte to the interest of the debt. Com. 404; Bro. Ab. Propertie; Com. 
In this, which is called a special ad- Dig. Pleader, M 28; Bac. Abr. Tres
judication, the time allowed the debtor pass, E 2. 
to redeem the lands adjudged, (called ADJUSTMENT, i,. maritime 
the legal reversion or the legal,) is laID; the adjustment of a loss is the 
declared to be five years. settling and ascertaining the amount 

Where the debtor does not produce of the indemnity which the insured, 
a sufficient right to the lands, or is after all proper allowances and deduc
DOt willing to renounce the possession tions have been made, is entitled to 
and ratify the decree, the statute receive, and the proportion of this, 
makes it lawful for the creditor to which each underwriter is liable to 
adjudge all right belonging to the pay, under the policy. Marsh. Ins. 
debtor, in the same manner, and un- B.1,c.H,p.617; oritisawritten 
der the same reversion of ten yeam. admission of the amounts of the loss 
In this kind, which is called a gene- 88 settled between the parties to a 
ral adjudication, the creditor must policy of insurance. 3 Stark. Ev. 
limit his claim to the principal sum, 1167,8. 
interest and penalty without demand. In adjusting a loss, the first thing 
iog a fifth part more. See Act 26 to be considered is, how the quantity 
Feb. 1684; Ersk. Pr. L. Scot. B. of damages for which the under
'I, 1. 12, 80 15, 16. See Diligence.. writers are liable, shall be ascertained. 

ADJUDICATION,i,. practice, is When a loss is a total loss, and the 
the giving or pronouncing a judgment insured decides to abandon, he must 
in a cause; a judgment. give notice of this to the underwritem 

ADJUNCTION, i,. cAe cioil'a"" in a reasonable time, otherwise he 
takes place when the thing belonging will waive his right to abandon, and 
to one person is attached or united to must be content to claim only for a 
that which belongs to another, whe- partial loss. Marsh. Ins. B. 1, c. 
therthisunioniscausedbyinclruion, 13, s. 2; 15 East, 559; 1 T. R
es if one man's diamond be enchassed 608;, 9 East, 283; 13 East, 804; 6 
in anCJtber's ring; by IOldering, 88 if Taunt. 883. When the loss is ad
one's guard be soldered on aDOther's mitted to be total, and the policy is a 
aword; by «wring, 88 by ilmployiog valued one, the insured is entitled to 
the silk of one to make the coat of receive the whole sum insured, sub
aDOtber; by cmulnlctiora, 88 by jeet to such deductions as may have 
building on another's land; by ",rit· ~n agreed by the policy to be made 
i.." 88 when one writes on another's in case of loss. 
parchment; or by paiM"#,, when one The quantity of damages beiDIt 
paints a picture OIl another's canvass. known, the next point to be settle<l 
In these cases, 88 a general rule, the is by what rule this shall be appre
accessory rollows the principal; ciated. The price of a thing does 
hence those things which are attached not always afford a just criterion to . 
to the thinas of another become the ascertain its true value. It may have 
property or the latter. The only ex- been bought very dear or very cheap. 
ception which the civilians made was The circumstance of time and pldce 
in the case of a picture, which al- cause a continual variation in the 
though an accession, drew to itself price of things. For this reason, in 
the can .... OIl account of the impor- cases of general average, the things 
taace which was attached to it. Inst. saved contribute not according to 
Ii&. 2, 1. 1, ~ 8&;- Dig. lib. 41, t. 1, prime cost, but according to the price 
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for which they may be sold at the holds." Gilbo on Uses, 379; and 
time of settling the average. Marsh. see F. N. B. 148; Bac. Ab. Dower, 
Ins. B. 1, c. 14, s. 2, p. 621; Laws K; F. N. B. 148; Co. Lilt. 39 a; 
of Wisbuy, art. 20; Laws of Ole ron, 2 Inst. 367; DOlDer; E8tate ia 
art. 8; this Dict. tit. Price. And DOlDer. 
see 4 Dall. 430; 1 Caines's R. 80; ADMINICLE. 1. A term, in 
2 S. & R. 229; 2 S. & R. 257,258. the Scotch and French law, for any 

An adjustment being endorsed on writing or deed referred to by a 
the policy, and signed by the under. party, in an action at law for provo 
writers, with the promise to pay in ing his allegations. 2. An ancient 
a given time, is prima facie evi· term for aid or support. 3. A term 
dence against them, and amounts to in the civil law for imperfect proof. 
an adrilisaion of all the facts neces· Tech. Dict. h. t.; Merl. Repert. mot 
sat,! to be proved by the insured to Adminicule. 
entitle him to recover in an action TO ADMINISTER, ADMINIS
on the policy. It is like a note of TERING. The stat. 9 G. 4, Co 31, 
hand, and being proved the insured So 11, enacts" that if any person 
has no occasion to go into proof of unlawfully and maliciously shall 
any other circumstances. Marsh. ad",in"ter, or attempt to administer 
Ins. B. 1, c. 14, s. 3, p. 63:.1; 3 to any person, or shall cause to be 
Stark. Ev. 1167, 8; Park. ch. 4; taken by any'person any poison or 
Wesk. Ins. 8; Beaw. Lex. Mer. other destructive thing," &c. every 
810; Com. Dig. Merchant, E 9; such offender, &C. In a case which 
Abbott on Shipp. 346 to 341:1. See arose under this statute, it was de
Damagt,. cided that to constitute the act of 

ADMEASUREMENT OF DOW. administering the poison, it was not 
ER, renatdie.. This remedl. is absolutely neceesary there should 
now nearly obsolete, even in .tdlg. have been a delivery to the party 
land; the' following account of it is poisoned, but that if she took it from 
given by Chief Baron Gilbert ... The a place where it had been put for her 

'writ of admeasurement of dower by the defendant, and any part of it 
lieth where the heir, when he is went into her stomach, it was an 
within age, and endoweth the wife of administering. 4 Carr. & Payne, 
more than she ought to have dower 369; S. C. 19 E. C. L. R. 423; 
or. or if the guardian [in chivalry, 1 Moody's C. C. 114; Can. Crim. 
for the guardian in socage cannot L. 237. Vide Allempt; To Per. 
assign dower,] endoweth the wife of IUGde. 
more than one.third part of the ADMINISTRATION, "..",., is 
land of which she ought to have the management of the estate of an ' 
dower, then the heir, at full. age, intestate, a minor, a lunatic, a habit
may sue out this writ against the ual drunkard, or other person who 
wife; and thereby shall be ad. is incapable of managing his own 
measured, and the surplusage she affairs, entrusted to an administrator 
hath in dower shall be restored to the or other trustee by authority of 
heir; but in such case there shall law. In a more confined sense, and 
not be assigned anew any lands to in which it will be used in this artie 
hold to dower, but to take from her cle, administration is the manage
so much of the lands as surpasseth ment of an intestate's estate, or 'of 
the third part whereof she ought to the estate of a testator who at the 
be endowed; and he need not set time administration was granted had 
forth of whose assignment she no eKecutor. Administration is 
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granted by a public officer duly au· it; and to collect the debts dueto him: 
thori8ed to delegate the trust; he is he represents him in all matters 
aometimes called surrogate, judge of which relate to his personal pro
probate, register of wills and for perty. He is authorised to pay 
granting letters of administration. the debts of the intestate in the 
It is to be granted to such persons order di~ by law; and for his 
as the statutory provisions of the trouble he is generally entitled to 
8eVeral states direct. There are a compensation which is allowed 
eeveral kinds of administrations be- him as commissions on the amount 
aides the usual kind which gives to which p8S8es through his hands. 
the administrator the man".gement He is responsible for his neglect 
of all the personal estate of the de- or mismanagement of the estate 
eeued for an unlimited time. Ad. or for a devastavit (q. v.) When 
ministration durante minori tataI~ is two or more administrators join in 
granted during the minority of an the administration of the estate, it 
eJ:ecutor, and ceases on his coming seems to be settled, 16 Serg. & 
of age. Administration durante Rawle, 340, that like executors, the 
~ is granted to some person act of each one of them, which 
during the absence of the next of relates to the delivery, gift, sale, 
kin. Administration petul~nte lite payment, possession or release of 
is granted pending a suit commenced the testator's goods, is considered 
to test the validity of a paper pur. as of equal validity as the act of all, 
porting to be a will. Administration for they have a joint power and 
de 60ItU non, is where an executor authority over the whole. Bac. Ab. 
01' administrator is dead, and no one Executor, C "; 11 Vin. Ab. 368; 
is left to administer the goods re- Com. Dig. Administration, B 12; i 
maining unadministered. Adminis. Litt. R. 315; 1 Dane's A b. 383. On the 
tration CIUII Ie_menlo annuo is one death of one of several joint adminis. 
which is granted with the will an. trators, the whole authority is vested 
oexed. in the survivor or survivors. Vide 

ADMINISTRATION, goeem. Leiter. of Adminiatralion • 
..eIIt, is the management of the ADMINISTRA TOR DE BONIS 
afrairs of the government; this NON, is one appointed to administer 
word ill also applied to the persons in the goods of an estate, which has 
power who manage public afthlrs; been partially administered by a 
as Washington's administration was former executor or administrator, 
always wise. That part of the pub- who has since died, been discharged, 
lie authority which is exereiseli by or removed. He has all the powers 

. the mayor and other public officers of a common administrator. Bac. 
is also called administration; as, Ab. Executor, B; 1 Swinb. 896; 
this is the administration of the law Roll's Ab. 907; 1 Root's R. 171. 
in Pennsylvania. Vide De Bonia Non. 

ADMINISTRATOR, "..",.. An ADMINISTRATOR MINORE 
administrator is a person lawfully lET ATE, is an administrator apo 
appointed to manage and settle the pointed to act as such during the 
estate of a deceased person who has minority of an infant executor, until 
left DO exeeutor. By the grant of let. the latter shall attain the lawful, age 
ters of administration, the adminis. to act. Godolph. 102; 5 Co. 29. 
trator is vested with full and ample His powers extend to administer the 
power to take possession of all the per. estate so rar as to collect the same, 
IODal estate of the deceased, and sell sell a sufficiency of the personal 
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chattels to pay the debts, sell boN trade of the United States, where the 
peritura, and such other acts as re- seizures are made on waters naviga. 
quireimmediateattention. Hemaysue ble from the sea, by vessels of ten 
and be sued, Bac. Ab. Executor, B or more tons burthen, within their 
1; Roll's Abo 110; Cro. Eliz. 718. respective districts as well as upon 
The powers of such an administrator the high 868S. It is not within the 
determine as soon as the infant exe· plan of this work to enlarge upon 
cutor attains the age authorised by this subject. The reader is referred 
law for him to act, which at common to the article Cou"" of the Urailftl 
law is seventeen years, but by statu· Statu, where he will find all which 
tory provisions in several states, the it has been thought necessary to say 
age required is twenty-one years. upon the subject. Vide, generally, 

ADMIRAL, o,jU:er, in some Dunlap's Adm. Practice; Bett's Adm. 
countries is the commander in chief Practice; 1 Kent's Com. 353 to 
of the naval forces. This office 380; Serg. Const. Law, Index, he 
does not exist in the United States. t. ;2 Gall. R. 398 to 476; 2 Chit. 

ADMIRALTY, is the name of a Pro 50~; Bac. Ab. Courts of Admi. 
jurisdiction which takes cognizance ralty; 6 Vine Ab. 505; Dane's Abo 
of suits or actions which arise in Index, h. t.; 2 Bro. Civ. and Adm. 
consequence of acts done upon or Law; Wheat. Dig. 1; 1 Story L. 
relating to the sea; or, in other U. S. 56, 60; 2 Id. 905; 3 Id. 
words, of all transactions and pro- 1564, 1696; 4 Sharsw. cont. or 

- ceedings relative to commerce and Story's L. U. S, 2262; Clerke'. 
navigation, and to cIarnaaes or Praxis; Collectanea Maritima: 1 
injuries upon the sea. 2 Gall. R. U. S. Dig. tit. Admiralty. Courts, 
468. In t"e great maritime nations XIII. 
of Europe, the term " admiralty ADMISSIONS, ira pleading.
jurisdiction," is uniformly applied Where one party means to taka 
to courts exercising jurisdiction advantage of or rely upon lOme 
over maritime contracts and con· matter alleged by his adversary, 
cerns. It is familiarly known among and to make it part of his case, be 
the jurists of Scotland, France, ought to admit such matter in his 
Holland and Spain, as of England, own pl~; as if either party 
and applied to their own courts, states the title under which hi. 
possessing substantially the same adversary claims, in which instancea. 
jurisdiction as the English Admi. it is directly opposite in its nature 
ralty in the reign of Edward the to a protestation. See Prote.tarado. 
Third. Ibid., and tho authorities But where the party wishes to 
there cited; and see also Bac. Ab. prevent the application of his plead. 
Court of Admiralty; Merl. Reperl. ing to some matter contained in the 
h. t.; Encyclopedie, h. t. The Con. pleading of his adversary, and there
stitution of the United States has fore makes an express admission or 
delegated to the courts of the national such matter (which is sometimes 
government cognizance" of all cases the case,) in order to exclude it 
of admiralty and maritime jurisdic- from the issue taken, or the like, 
tion;" and the act of September 24, it is somewhat similar in operation 
1789, ch. 20, s. 9, has given the dis. and effect, to a protestation. The 
trict court" cognizance of all civil usual mode of making an express 
causes of admiralty and maritime admission in pleading is, after 
jurisdiction, .. including all seizures saying that the plaintiff ought not 
under laW8 of imposts, navigation or to have or maintain his action, &c. 
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to proceed thus, "Bt!cawue At! laY' by insuring his property, paying the 
tAo, aUhougA it ~ trut! that," &C. premium and deposit.money, and 
repeating such of the allegations of rendering himself liable to be as. 
the adverse party as are meant to sessed according to the rules of the 
he admitted. Express admissions corporation. ~ Mass. R. 315. 
are only matters of fact alleged ADMISSIONS, in mdt!nce, are 
in the pleadings; it never being the declarations which a party, by 
necessary expressly to admit their himself or those who act under his 
legal sufficiency, which is always authority, makes of the existence 
taken for granted, unless some objec- of certain facts. The term admis
tion be made to them. Lawes Civ. sion is usually applied to civil trans. 
Pl. 143, 144. See 1 Chit. Pl. 600; actions, and to matters of fact, in 
Archb. Civ. Pl. 2J5. criminal cases, where' there is no 

In chancery pleadings admissions criminal intent; the term confession, 
are said to be plenary and partial. (q. v.) is generally considered as an 
They are plenary by force of terms admission of guilt. These admis. 
Dot only when the answer runs in sions are generally evidence of those 
this form," the defendant admits it facts, when the admissions themselves 
to be true," but also when he simply are proved. 
asserts, and generally speaking, The admissibility and effect of 
when he says, that "he has been evidence of this description will be 
infonned, and believes it to be true," considered generally, with respect 
without adding a qualification such to the nature and manner of the ad. 
as, " that he does not know it of his mission itself; and, secondly, with 
own knowledge to be so, and there. respect to the parties to be aflected 
fore does not admit the same." Par. by it. 
tial admissions are those which are In the first place, as to the nature 
delivered in terms of uncertainty, and manner of the admission; it is 
mixed up as they frequently are, either made, first, expressly with a 
with explanatory or qualifying cir. view to evidence; or, secondly, with 
cumstances. a view to induce others to act upon 

ADMISSION, in corporation. or the representation; or thirdly, it is 
eompanit!lI, is the act of the corpo- an unconnected and casual repre. 
ration or company by which an indio sentation. 1. As an instance of 
vidual acquires the rights of a memo an admission made with a view 
ber of such corporation or company. to evidence may be mentioned the 
In trading and joint stock corpora. case where a party has solemnly 
lions no vote of admission is requi. admitted a fact under his hand and 
site; for any person who owns stock seal, in which case he is estopped 
therein, either by original subscrip. not only from disputing the deed 
tion or by conveyance, is in general itself, but every fact which it recites. 
entitled to and cannot be refused, the B. N. P. 298; 1 Salk. 186; Com. 
rights ahd privileges of a member. Dig. Estoppel, B. 5; Stark. Ev. pt-
3 Mass. R. 364; Doug. 524; 1 4, p. 31.-2. Instances of this sa. 
Man. & Ry. 529. All that can be cond class of admissions which have 
required of the person demanding a induced others to act upon them, are 
transfer on the books, is to prove to those where a man has cohabited 
the corporation his right to the pro- with a woman, and treated her in 
perty. See 8 Pick. 90. In a mutual the face of the world as his wife, 
il18urance company, it has been held, 2 Esp. 637; and where he has held 
that a pel'8OD may become a member himself out to the world _. in a partie-
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ular character, lb.; 1 Camp. 245; 
he cannot in the one case deny her 
to be his wife when sued by a credi. 
tor who has supplied her with goods 
as such, nor in the other can he 
divest himself of the character he 
has assumed.-3. Where the ad. 
mission or declaration is quite foreign 
to the question pendip.g, although 
admissible, it is not in general con· 
clusive evidence; and though a party 
may by falsifying his former decla. 
ration or oath, show that he has 
acted illegally and immorally, yet 
if he is not guilty of any breach of 
good faith in the existing transaction, 
and has not induced others to act 
upon his admission or declaration, 
nor derived any benefit from it 
against his adversary, he is not 
bound by it; the evidence in such 
cases is merely presumptive, and 
liable to be rebutted. 

Secondly, with respect to the par. 
ties to be affected by it.-I. Bya 
party to a suit, 1 Phil. Ev. 74;' 7 
T. R. 563; 1 Dall. 65. The ad· 
missions of the party really interested, 
although he is no party to the suit, 
are evidence, 1 Wits. 257.-2. The 
admissions of a partner during the 
existence of the partnership, are evi. 
dence against both, 1 Taunt. 104; 
Peake's C. :l03;.1 Stark. C. 81. 
See 10 Johns. R. 66; lb. 216; 1 
M. & Selw. 249. As to admissions 
made after the dissolution of the 
partnerShip, see 3 Johns. R. 5:16 ; 
15 Johns. R. 424; 1 Marsh. (Ken. 
tucky) R. 189. According to the 
English decisions, it seems, the ad. 
missions of one partner, after the 
dissolution, have been holden to bind 
the other partner; this rule has been 
partially changed by act of parlia. 
ment. Colly. on Part. 282; Stat. 
9 Goo. 4, c. 14, (May 9, 1828.) In 
the Supreme Court of the United 
States, a rule, the reverse of the 
English, has been adopted, mainly 
on the ground, that the admission is 
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a new contract or promise, springing 
out of, and supported by the original 
consideration. 1 Pet. R. 351. The 
state courts have varied in their 
decisions; some have adopted the 
English rule; and in others it has 
been overruled. Story, Partn. ~ 
324; 3 Kent, Com. Leet. 43, p. 49, 
4th ed. i 17 S. & R. 126; 15 John. 
R. 409: 9 Cowen, R. 422; 4 Paige, 
R. 17; 11 Pick. R. 400; 7 Verge 
R. 534. 3. By one of several per. 
sons who have a community of in· 
terest, Stark. Ev. pt. 4, ,p. 47; 3 
Serg. & R. 0.-4. By an agent, 
1 Phil. Ev. 77-82; Paley Ag. :loa-
207.-5. By an attorney, 4 Camp. 
133 i by wife, Paley Ag. laO, n. 
2; Whart. Dig. tit. Evidence, 0; 
7 T. R. 112; Nott & M'C. 374. 

Admissions are express or im.' 
plied. An express admission is one 
made in direct terms. An admission 
may be implied from the silence of 
the party, and may be presumed. 
As for instance, where the existence 
of the debt, or of the particular right 
has been asserted in his presence, 
and he has not contradicted it. And 
an acquiescence Bnd endurance, 
when acts. are done by another, 
which, if wrongfully done, are en· 
croachments, and call for resistance 
and opposition, are evidence, as a 
tacit admission that such acts could not 
be legally resisted. See 2 Stark.C. 471. 

See, generally, Stark. Ev. part 4, 
tit. Admissions; 1 Phil. Ev. part 1, 
c. 5, s. 4; 2 Evans's Pothier, 319; 
S East, 549, n. 1; Com. Dig. Tea
temoigne, Addenda, vol. 7, p. 434; 
Yin. Abr. Evidence, A. b. 2, A. b. 
2:1 i lb. Confessions i this Dict. tit. 
Con!e'Rioru, Ezamination,· Bac. 
Abr. Evidence, L. i Toullier, Droit 
Civil Fran~ais, tome 10, p. 375,450. 

ADMISSIONS, of attorney. and 
cOUftlellor,. To entitle counsellors 
and attorneys to practice in court, 
they must be admitted by the court 
to practice there. Di1I'erent statutes 
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aad rules have been made to regulate 
their admission; they generally reo 
quire a previous qualification by study 
under the care of some practising 
counseUor or attorney. See 1 Troub. 
& Haly's Pro 18; 1 Arch. Pro 16; 
Blake's Pr. 30. 

ADMISSIONS, in practice. It 
treqocntlyoccurs in practiee, that in 
order to save expenses as to mere 
fonnal proofs, the attorneys on each 
side consent to admit, reciprocally, 
certain facts in the cause without 
ealling for proof of them. These 
are usually reduced to writing, and 
the attorneys shortly add to this 
eIIect, nlUDf'Jy, "We agree that the 
above facts shall on the trial of this 
cauae be admitted, and taken as 
proved on each side;" and signillfi 
two copies now called " admissions 
in the cause, each attorney takes 
ODe. Gresl. Eq. Ev. c. 2, p. 88. 

ADMITT ANC E, Eng. law, is the 
act of giving possession of a copy
hold estate, as livery of seisin is of a 
freehold; it is of three kinds, namely: 
upon a voluntary grant by the lord ; 
upon a surrender by the former ten
ant; and upon del,cent. 

ADMITTENDO IN SOCIUM, 
Eng. 14",. A writ associating eer
lain pel'!'JOns to justices of assize. 

ADMONITION, is a reprimand 
from a judge to a pel'!'JOn accused, on 
being discharged, warning him of the 
c:onscquences of his conduct, and in
timating to him that should he be 
guilty of the IIBOle fault for which he 
has been admonished, he will be 
punished with greater severity. Mer. 
lin, Repert. h. t. The admonition 
was authorised by the civil law, as a 
l!fltlCies of punishment for slight mis
demeanors. Vide Reprimand. 

ADOLESCENCE, pet"MmII, is 
that age which follows puberty and 
precedes majority; it commences for 
males at fourteen and for females at 
twelve years completed, and con
tinues till twenty-one years complete. 

VOL. 1.--8. 
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ADOPTION, ciml law, the act 
by which a pel'!'JOn chooses another 
from a strange family, to have all 
the rights of his own child. Merl. 
Repert, h. t. Dig. 1, 7, 15, 1, and 
see Arrogation. By art. 232, of the 
civil code of Louisiana, it is abolish
ed in that state. It never was in 
use in any other of the United States. 

ADROGATION, cimllalD. The 
adoption of one who was ifflpubea, 
that is, if a male, under fourteen 
years of age; if a ~e, under 
twelve. Dig. 1,7,17,1. 

ADULT, in the ciml law, is an 
infant who, if a boy, has attained his 
full age of fourteen years, and if a 
girl, her full age of twelve. Domat, 
Liv. Prell t. 2, s. 2, n. 8. In the 
common law an adult is considered 
one of full age. 1 Swanst. R. 553. 

ADULTERATION, in criminal 
law, is a general term for rendering 
the public coin of less value than 
it ought to be; which comprehends 
debtuing the coin, by the admixture 
of improper metals, or the use of any 
undue alloy, &c. and counterfeiting 
the coin, which is forging a stamp tq 
resemble the true coin upon baser 
metal. This is always done with a 
fraudulent purpose and is punishable 
by fine and imprisonment. 

ADULTERINE, a term used in 
the civil law to denote the issue of an 
adulterous intercourse. See Nicho
las on Adulterine Bastardy. 

ADULTERIUM. In the old re
cords this word does not signify the 
ofienee, but the fine imposed for its 
commission. Barr. on the Stat. 62, 
note. 

ADULTERY, in criminal law, 
from ad and alter another person; 
a criminal conversation, between two 
married persons, or a married and 
unmarried pel'!'JOn. The married per
son is guilty of adultery, the unmar. 
ried of fornication, (q. v.) 1 Yeales, 
6; 2 Dall. 124; but see 2 Blackf. 
818. The punishment ofadultery in 
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the United States generally is fine 
and imprisonment. In England it is 
left to the feeble hands of the eccle
siastical courts to punish this offence. 
Adultery in one of the married per
sons is good cause for obtaining a 
divorce by the innocent partner. See 
1 Pick. 136; 8 Pick. 433; 9 Mass. 
492; 14 Pick. 518; 7 Greenl. 57 ; 
8 Greenl. 75; 7 Conn. 267; 10 
Conn. 372; 6 Verm. 311; 2 Fain. 
391; 4 S. & R. 449; 5 Rand. 634; 
6 Rand. 627; 8 S. & R. 159; 2 
Yeates, 278, 466; 4 N. H. Rep. 
501; 5 Day, 149; 2 N. & M. 167. 

ADVANCEMENT, is that which 
is given by a father to his child or 
presumptive heir, by anticipation of 
~vhat he might inherit. 17 Mass. R. 
:i58; 16 Mass. R. 200; 4 S. & R. 
33:J; 11 John. R. 91; Wright, R. 
3:i9. The advancement which will 
exclude a child must be made by the 
father, and 110t by any other, not 
even the mother. 2 P. Wms. 356. 
There is, generally, in the statute 
laws of the several states, provisions 
relative to real and personal estates, 
similar to that which exists in the 
English statute of distribution, con
cerning an advancement to a child. 
Iflany child of the intestate has been 
advanced by him by settlement, either 
out of the real or personal estate, or 
both, equal or superior to the amount 
in value of the share of such child 
which would be due from the real 
and personal estate, if no such ad
vancement had been made, then such 
child and his descendants, are ex
cluded from any share in the real or 
personal estate of the intestate. But 
if the advancement be not equal, then 
lIuch child, and in case of his df'.ath, 
his descendants, are entitled to re
ceive, from the real and personal 
('state, sufficient to make up the defi
ciency, and no more. The advance
ment is either express or implied. As 
to what is an implied advancement 
see 2 Fonb. Eq. 121; 1 Supp. to 
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Ves. Jr. 8"; 2 lb. 57; 1 Vern. by 
Raithby, 88, 108,216; 5 Ves.421; 
Bae. Ab. h. t.; 4 Kent, Com. 173. 

A debt due by a child to his father 
differs from an advancement. In case 
ofa debt, the money due'may be reo 
covered by action for the use of the 
estate, whether any other property be 
left by the deceased or not, whereas, 
an advancement merely bars the 
child's right to receive any part of 
his father's estate, unless he brings 
into hotch pot the property advanced. 
17 Mass. R. 93, 359. See, gene· 
rally, 17 Mass. R. 81, 356; 4 Pick. 
R. 21 ; 4 Mass. R. 680; 8 Mass. R. 
143; 10 Mass. R. 4:J7; I) Pick. R. 
527; 7 Conn. R. 1; 6 Conn. R. 
355; 5 Paige's R. 318; 6 Watts's 
R. 86, 254, :-109; 2 Yerg. R. 1 :15 ; 
3 Yerg. R. 95; Bac. Ab. Trusts, D ; 
Math. on Pres. 59; 5 Hayw. 137; 
11 John. 91; 1 Swanst. 1:-1; 1 eh. 
Cas. 28; a Conn. 31; 15 Ves. 43, 
50 i U. S. Dig. h. t. 

ADV ANCES, contract" are said 
to take place when a factor or agent 
pays to his principal a sum of money 
on the credit of goods belonging to 
the principal, which are placed, or 
are to be placed, in the possession of 
the factor or agent, in order to reim
burse himself out of the proceeds of 
the sale. In such case the factor or 
agent has a lien to the amount of his 
claim. Cowp. R. 251; 2 Burr. R. 
931; Livernl. on Ag. :-18; Joum. of 
Law, 146. The agent or factor has 
a right not only to advanres made to 
the owner of goods, but also for ex· 
penses and disbursements, made in 
the course of his agency, out o( his 
own moneys, on account of, or_ for 
the benefit of his principal; such as 
incidental charges for warehouse· 
room, duties, freight, general average, 
salvage, repairs, journeys, and all 
other acts done to preserve the pro. 
perty of the principal and to enable 
the agent to accomplish the objects of 
the principal, are to be paid fully by 
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the latter. Story on Bailm. ~ 196, the presumption of a grant. Ang. on 
un; Story on Ag. ~ 335. The ad. Wat. Courses, 85, et seq. But this 
vances, expellgeS and disbursements presum~ion arises only when the 
of the agent must, however, have user or occupation would otherwise 
been made in good faith, without any have been unlawful. 3 Greenl. R. 
default on his part. Liv. on Ag. 14 120; 6 Binn. R. 416; 6 Cowen, R. 
-16; Smith on Merc. L. 56; Paley on 617,677; 8 Cowen, R. 58\1; 4 S. 
Ag. by Lloyd, 109; 6 East, R. 392. & R. 456. See 2 Smith's Lead. 
When the advances and disburse· Cas. 307-416. 
meots have been properly made, the ADVICE, comfit. lafl1, a letter 
agent is entitled not ooly to the return containing information of any circum. 
of the money so advanced, but to in· stances unknown to the person to 
terest upon such advances and dis. whom it is written: whcn goods are 
bunements, whenever from the 08· forwarded by sea or laod, the letter 
lure of the business, or the usage of transmitted to infonn the consignee 
trade, or the particular agreement of of the fact, is tenned advice of goods, 
tbe parties, it may be fairly presumed or lctlt'r of advice. When one mer· 
to be stipulated for, or due to the chant draws upon another, he gene.. 
agent. 7 Wend. R. 315; 3 Binn. rally advises him of the fact. These 
R. 295; 3 Caines, R. 226; 1 H. BI. letters are intended to give notice of 
303; 3 Camp. R. 467; 15 East, R. the facts they contain. 
223. This just rule coincides with ADVICE, practice, is the opinion 
the civil law on this subject. Dig. given by counsel to their clienta i 
17,1,12,9; Poth. Pand.lib.17, t. 1, this should never be done but upon 
n. 74. mature deliberation to the best of the 

ADVENTITIOUS, adtJentititl., counsel's ability; and without regard 
from advenio: what comes inciden. to the fact that it will affect the 
tally; as adventitia bona, goods that client favourably or unfavourably. 
filU to a man otherwise than by in· ADVOCATE, in the cirril and 
heritance; or adventitia dos, a dowry eeeleaiuieal lafl1. 1. An officer 
or portion given by some other friend who maintains or defends the rights 
beside the parent. of his client in the same manner as 

ADVENTURE, bill of, a writing the counsellor does in the common 
aigaed by a merchant, to testify that law.-Lord Ad1lOCate, an officer of 
the goods shipped on board a certain state in Scotland, appointed by the 
veael are at the venture of another king, to advise about the making and 
person, he himself being answerable executing the law, to prosecute capi. 
ooly for the produce. Techn. Diet. tal crimes, &c.-College or facult, 

ADVERSE POSSESSION, title of ad1lOCalel, a college consisting of 
10 Lutth,is the enjoyment of land, or 180 persons appointed to plead in all 
.nch estate as lies in grant, under actions before the lords of sessions • 
• uch circumstances as indicate that -Clawel or eeeleaiaatieal adfH). 
aucb enjoyment has been commenced cate., pleaders appointed by the 
and continued, under an assertion of church to maintain its rights.-2. 
right on the part of too possessor. " A patron who has the advowson or 
East, R. 394; 1 Pick. Rep. 466; 1 presentation to a church. Techn. 
Dall. R. 67: 2 Serg. & Rawle, 1i27; Diet.; Ayl. Per. 63; Dane Ab. ch. 
10 Watts, R. 28Yi when the posses- 31, § 20. 
aioo bas been adverse for twenty ADVOCATION, ill the 8eotel 
years, of which the jury are to judge la",. A writing drawn up in the 
liom the circumstances, the law raises form of a petition, called a bill of ad· 
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eocatiOIl, by which a party in an a sum of money, or the discharge of 
action applies to the supreme court to some other duty or service. Techn. 
advocate its cause and to call the ac· Dict. 
tion out of an inferior court to itself: AFFEERERS, in tle EragliM 
Letter. of adfJocation, are the decree lale; those who upon oath settle and 
or warrant of the supreme court or moderate fines in courts leet. Hawk. 
court of sessions, discharging the in. l. 2, ch. 112. . 
rerior tribunal from all further pro- TO AFFERE, intleEnglUla late, 
reedings in the matter, and advocating signifies either" to aflere an amerce
the action to itself: This proceeding ment,'" i. e. to mitigate the rigour of 
is similar to a certiorari (q. v.) issuing a fine; or "to affere an account," 
out of the supreme court for the re- that is to confirm it on oath in the 
moval of a cause from an inferior exchequer. 
tribunal. AFFIANCE, in contrac", from 

ADVOWSON, ill eccluiallical o.fi,dare or dare Jdt!1ll, to give a 
late, from advow, or advocare, a pledge; a plighting of troth between 
rigbt of presentation to a church or a man and woman. Litt. s. 39; 
benefice. He wbo possesses this right Pothier, Traite du Mariage, n. 24, 
is called the patronoradvocate; (q. v.) defines it to be an agreement by 
when there is no patron or be neglects which a man and a woman promise 
to exercise his right within six montbs, each other that they will marry 
it is called a lap#, i. e. a title given together. This word is used by 
to the ordinary to collate to a church; some authors as synonymous with 
when a presentation is made by one marriage. Co. Litt. 34, a, note 2. 
who has no rigbt it is called a tlIUf" See Dig. 23, 1, 1; Code, 5, I, ~; 
pation. AdvowsoDS are of different Extrav. 4, 1. 
kinds, as-AdfJOtDlO7I appendant, AFFIDARE. To plight one', 
when it depends upon a manor, &C. faith, or give fealty, i. e. fidelity by 
-AdfJOlD.on in 61''''', when it be- making oath, &C. Cunn. Dict. h. to 
rongs to a person and not to a manor. AFFIDATIO DOMINORUM, 
-AdfJOlD.on preaentati"e, where the Eng. laID. An oath taken by a lord 
patron presents to the bisbop.-Ad. in parliament. 
DOIDI07I donatifJe, where the king or AFFIDAVIT, in practice: an 
patron puts the clerk into possession oath or affirmation reduced to writing, 
without presentation.-AdfJOUOlOn of sworn or affirmed to before some 
,Ie moiety of t1ae clurcl, where there officer who has authority to adminis
tire two several patrons and two in. ter it. It differs from a deposition in 
cumbents in tbe same church.-A this, that in the latter tbe opposite 
moidy of adfJOtDlO7I, where two must party has had an opportunity to cross
join the presentation of one incum- examine the witness, whereas an 
bent.-AdfJOtD.ono!religiou"oule., affidavit is always taken" e% po.ne. 
that which is vested in any person Greel. Eq. Ev. 413. Vide Harr. 
who founded such a house. Techn. Dig. h. t. A.1Jidattit 10 laold 10 bail, 
Dict; 2 Bl. Com. 21. Mirehouse on is in many cases required before the 
Advowsons; Com. Dig. Advowson, defendant can be arrested; such affi· 
Quare Impedit; Bac. Ab. Simony; davit must be made by a person who 
Bum's Eccl. Law, h. t.; Cruise's is acquainted with the fact, wbetber 
Dig. Index, b. t. he be plaintiff or not, and must state, 

AFFECTION, in contract" the 1st, an indebtedness from the defend. 
making over, pawning, or mortgag. ant to the plaintiff; 2dly, show a dis· 
ing a thing to assure the payment of tinct cause of action; 3dIy, the whole 
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IDUBt be clearly and certainly ex· few days after the beginning of every 
pressed. Sell. Pr. '104; 1 Chit. R. term for the general affirmance or 
165; S. C. 18 Com. Law R. 59, revel'lllll of judgments. 2 Tidd, 1091. 
DOte; Id. 99.-AII a.~do.JJi' of de· AFFIRMANT, practice, one who 
feru:e, is made by a defendant or a makes affirmation instead of making 
person knowing the facts, in which oath that the evidence which he is 
must be stated a positive ground of about to give shall be the truth, as if 
defence on the merits. 1 Asbm. R. he had been,sworn. He is liable to 
4, 19, n. It has been decided that all the paiJl8 and penalty of perjury 
when a writ of summons has been if he shall be guilty of wilfully and 
lIerved upon three defendants, and maliciously violating his affirmation. 
only one appeal'll, a judgment for AFFfRMATION, practice, a 
want of an affidavit of defence may solemn declaration and asseveration, 
be rendered against all. 8 Watts, which a witness makes before an 
R. 367. Vide Bac. Ab. h. t. officer competent to administer an 

AFFINITY, is a connexion form· oath in a like case, to tell the truth 
. eel by marriage which places the as if he had been sworn. In the 
husband in the same degree of no- UnitedStates,generally, all witnesses 
minal propinquity to the relations of who declare themselves conscien. 
the wile, as that in which she herself tiously scrupulous against taking a 
stands towanls them, and gives to the corporal oath, are permitted to make 
wile the same reciprocal conne"ion a solemn affirmation, and this in all 
with the relations of the husband. It cases, as well criminal as civil. For 
is WIed in contradistinction to con· the violation of the truth in such case, 
sanguinity, ('I' v.) It is no real the witness is subject to the punish
kindred. A person cannot, by legal ment of perjury as if he, \)ad been 
lIUCCleI8ion, receive an inheritance sworn. 
from a relation by affinity; neither AFFIRMATIVE. Averring a fact 
does it extend to the nearest relations to be true; that which is opposed to 
of husband and wife, so as to create oegative, (q. v.) It is a general rule 
a mutual relatioo between them. The of evidence that the affirmative of the 
degrees of affinity are computed in issue must be proved. Bull. N. P. 
the same way as those of consan. 298; Peake, Ev. 2. But when the 
guinity. See Pothier, Traite du Ma· law requires a pel'llOn to do an act, 
riage, part 3, ch. 3, art. 2; and see and the neglect of it will render him 
5 M. R. 296; Inst. 1, 10,6; Dig. guilty and punishable, the negative 
38, 10, 4, 3; 1 Phillim. R. 210; must be proved, because every man ill 
S. C. 1 Eng. Ecd. R. 72; article presumed to do his duty, and in that 
.~. . case they who affirm he did not, must 

TO AFFIRM, practice. 1. To prove it. B. N. P. 298; 1 Roll, R. 
ratify or confirm a former law or 83; Comb. ~7 J 3 B. & P. 307; 1 
judplent; as the supreme court af. Mass. R. 56. 
finned the judgment of the court of AFFIRMATIVE PREGNANT, 
common pleas. 2. To make an af. pleading. An affirmative allegation, 
firmatioo, or to testify under an af. implying some J1egaliflfl, in favourof 
Jirmation. the adverse party: for example, if to 

AFFIRMANCE-DAY, GENE- an action of88Sumpsit, which is bar· 
RAL, ill the English Court of Ex. red by the ~ of limitations in nz 
chequer, is 8 day appoillted by the yeal'll, the defendant pleads that he 
judges of the c:oriunon pleas, and did not undertake, &c. within tera 
t-rons of the exchequer, to be held a years, a replication that he did un· 

8· 
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dertake, &C. within ten yeal'l, would be introduced; no other words or 
be an affirmative p~~; since it phrase will sufficiently charge the 
would impliedly adnut that the de- offence. 1 Chit. Cr. "244. 
fendant had not promised within six AGE, the time when the lawai. 
years. As no proper issue could be lows persons to do acts, which, for 
tendered upon such plea, the plaintiff' want of years, they were probibited 
should, for that reason, demur to it. from doing before. For males, be
Gould, Pl. c. 6, ~ 29, 37; t3teph. Pl. fore they arrive at fourteen years 
381; Lawes, Civ. Pl. 113; &C. Ab. they are said not to be of discretion; 
Pleas, N 6. at that age they may consent to mar· 

AFFRAY, criminal laID, is the riage and choose a guardian; and 
fighting of two or more persons in twenty-one years is full age for aU 
some public place to the terror of the private purposes, and they may then 
people. To constitute this offence exercise their rights as citizens by 
there must be, lst, a fighting; 2d, voting for public officers i and are 
the fighting must be between two or eligible to all offices, unless other
more persons; 3d, it must be in some wise provided for in the constitution. 
public place; 4th, it must be to the At 25 a man may be elected a re
terror of the people. It differs from presentative in Congress; at 30, a 
a riot in not being premeditated; for senator; and at 35 he may be chosen 
if any persons meet together upon president of the United States. He 
any lawful or innocent occasion, and is liable to serve in the militia from 
happen on a sudden to engage in 18 till 45 inclusive, unless exempted 
fighting, they a~ not guilty of a riot for some particular reason.-As to 
but an atliay only; and in that esse females, at 12 they arrive at years 
none are guilty except those actually of· discretion and may consent to 
engaged in it. Hawk. b. 1, c. 66, s. marriage; at 14 may choose a guar. 
S; 4 Bl. Com. 146; 1 Russell,271. dian; and 21, as in males, is full 

AFORETHOUGHT, cri,.. laID, age, when they may exercise all the 
premeditated, prepense; the length rights which are inherent to their 
of time during which the accused has sex. This is the law of England a8 
entertained the thought of committing far as applicable. There no one can 
the offence is not very material, pro- be chosen member of parliament till 
vided in fact he has entertained such he has attained 21 years; ordained a 
thought i he is thereby rendered cri. priest till he is 24; nor made a bishop 
minal in a greater degree than if he till he haa completed his 30th year. 
had committed the offence without The age of serving in the militia is 
premeditation. Vide Malice Afore. from 16 to 45 years. By the laws 
,,",,,glal; 2 Chit. Cr. 785;.4BI. Com. of France many provisions are made 
199 i Fost.132, 291,292; Cro. Car. in respect to age. among which are 
131; Palm. 545; W. Jones, 198; the following. To be a member of 
4 DaU. R. 146; 1 P. A. Bro. App. the legislative body thE! person must 
xviii.; Addis. R. 148; 1 Ashm. R. have attained 40 years; 25 to be a 
289. judge of a tribunal de premitlre 'in. 

AGAINST THE FORM OF stance; 27 to be its president, or to 
THE STA TUTE.--See CMllrafl1l" be judge or clerk of a cour royale; 
ma,. Itlfltuti. 30 to be its president or procureur 

AGAINST THE WILL, plead. general; 25 to be a justice of the 
ittgl. In indictments for robbery peace; 30 to be judge of a tribunal 
from the person, the words ." fela- of commerce, and 36 to be its presi. 
niousl,. rmd against the will,'" must dent; 25 to be a notary public; 11 
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'10 be a testamentary witness; 30 to Eq. Pl. 67; .1mb. R. 65; 18 Ves. 
be a juror; at 16 a minor may de. 56, 261. 
viae one halfof his property as if he AGENCY, colltracl.t,is an agree
were a major; the male cannot con· ment, express or implied, by which 
tract marriage till after the 18th year, one of the parties, called the princi. 
nor the female before full 15 years. pal, confides to the other denominated 
At 21 both males and females are the agent, the management of some 
capable to perform all the acts of business, to be transacted in his 
civil life. Toull. Dr. Civ. Fr. Liv. name, or on his account, and by 
1, Intr. n. 188. In the civil law, the which the agent assumes to do the 
age of man was divided as follows; business and to render an account of 
namely, infimcy as it regards males it. When the agency is express, it 
extended till the full accomplishment is created either by deed, or in writ· 
of the 14th year; at 14 he entered ing not by deed, or verbally without 
the age of puberty, and was said to writing.' 3 Chit. Com. Law, 104; 
have acquired full puberty at 18 9 Ves. 250; 11 Mass. Rep. 27; lb. 
years accomplished, and was major 97, 288; 1 Binn. R. 450. When 
on completing his 25th year. The the agency is not expJ'e88, it may be 
female was an infant until 7 years, inferred from the relation of the 
at 12 she entered puberty, and ae- parties and the nature oftheempJoy. 
quired full puberty at 14; she be- ment, without any proof of any ex· 
came of full age on completing her press appointment. 1 Wash. R.19; 
25th year. Lecrons Elem. du Dr. 15 East, R. 400; I) Day's R. 656. 
Civ. Rom. 22. See Com. Dig. Ba· . The agency must be antecedently 
ron and Feme, (B 5.) Dower, (A 3.) given, or subsequently adopted; and 
Enfimt, (C 9, 10, 11, D 3.) Pleader, in the latter case there must be an act 
(2 G 3.-2 W 22.-2 Y 8.) Sac. of recognition, or an acquiescence in 
Ab. Infancy and Age; 2 Vine Ab. the act of the agent, from which a 
131; Constitution of the United recognition may be fairly implie!l. 
States; Domat, Lois Civ. tom, 1, p. 2 Kent, Com. 478; Paley on AgencYi 
10; Merlin, R6pert. de Jurisp. mot Livermore on Agency. 
Age; Ayl. Pand. 62; 1 Coke Inst. An agency may be dissolved in 
'78; 1 BI. Com. 468. See Wit- two ways: I, by the act of the prine lit... cipal or the agent; 2, by operation 

AGE-PRA VER, in tle ~l"l oflaw. 
law, ill prvu:ItCfl. When an action 1. The agency may be dissolved 
is brought against an infilnt for lands by the act of one of the parties. 1st. 
which he had by descent, he may As a general rule it may be laid down 
show this to the court, and pray that the principal has a right to revoke. 
pod loqwla remaraeal until he shall the powers which he has given; but 
become of age; which is called his this is subject to some exceptions, of 
age-prayer. Upon this being ascer- which the following are examples. 
tained the proceedings are stayed ac. Wben the principal has expressly 
oordingly. When the Jands did not stipulated that the authority shall be 
deecend. he is not allowed this privi. irrevocable, and the agent has an in· 
lege. 1 Lilly's Reg. M. terest in its execution: it is to be obo 

AGED WITNESS. When a de- served, however, that although there 
position is wanted to be taken on &Co may be an express agreement Dot to 
count of the age of a witness, he must revoke, yet if the agent has no iDte
be at least seventy years old to be rest in its ~ution, and there is no 
toDIidered aD aged witness. Coop.' consideration for the agreement, it 
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will be considered a nude pact, and i,. fo.cto revoked. 8 WheaL R· 
the authority may be revoked. But 174, 201 to 204; Story on Aa. § 
when an authority or power is coupled 481; Story on Bailm. § 206; 2 Liv. 
with an interest, or when it, is given on Ag. 307. The incapacity of the 
for a valuable consideration, or when agent also amounts to a revocation in 
it is a part ofa security, then, unless law, as in case of insanity, and the' 
there is an express stipulation that it like, which render an agent altogether 
shall be revocable, it cannot be reo incompetent, but the rule does not re~ 
voked, whether it be expressed on the ciprocally apply in its full extent. 
face of the instrument giving the For instance, an infant or a married 
authority, that it be 80, or not. Story woman may in some cases be agents, 
on Ag. 477; Smith on Merc. L. 71; although they cannot act for them. 
2 Liv. on Ag. :i08; Paley on Ag. by selves.-3dly. The death of either 
Lloyd, 184 i 3 Chit. Com. L. 223; principal or agent revokes the agency, 
2 Mason's R. 244; Id. 342 i 8 unless in cases where the agent has 
Wheat. R. 170; 1 Pet. R. 1 i 2 Kent, an interest in the thing actually vested 
Com. 643, 3d edit.; Story on Bailm. in the agent. 8 Wheat. R. 174 i 
§ 209; 2 Esp. R. 565; 3 Barnw. & Story on Ag. § 486 to 499.--4thly. 
Cressw. 842; 10 Barnw. & Cressw. The agency is revoked in law, by 
731 i 2 Story, Eq. Jur. § 1041,1042, the extinction of the subject.matterot' 
1043.-2dly. The agency may be the agency, or of the principal's 
determined by the renunciation of the power over it, or by the complete 
agent. If the renunciation be made execution of the trust. Story on 
when it has been partly executed~ the Bailm. § 207. 
agent by renouncing it, becomes liable AGENT, practice; an agent is 
for the damages, which may thereby an attorney who transacts the busi· 
be sustained by his principal. Story ness of another attorney. The agent 
on Ag. § 478 i Story on &ilm. § owes to his principal the unremitted 
436 i Jones on Bailm. 101 i 4 John. exertions of his skill and ability, and 
R. 84. that all his transactions in that chao 

2. The agency is revoked by ope. racter, shall be distinguished by 
ration of fa w in the following cases: punctuality, honour and integrity. 
lst. When the agency terminates by Lee's Diet. of Practice. - The rules 
the expiration of the period, during of the supreme court of the state of 
which it was to exist, and to have New York require that every attor· 
effect; as, if an agency be created by ney shall have an, agent in such 
the principal to endure a year, or till place where there is a clerk's office, 
the happening of a contingency, it except in the city or town where such 
becomes extinct at the end of the attorney keeps his office; such agent 
year, or on the happening of the con· must be an attorney of the court, or 
tingency.-2dly. When a change of deputy clerk in the clerk's office. 
condition, or of state, produces an in. Rule 7; Graham's Pro 34. 
capacity in either party; as, if the AGENT, COIItrGcI'. 9ne who 
,principal, being a woman, marry, undertakes to manage some affilir to 
this would be a revocation, because be transacted for another, by his au· 
the power of creating an ~nt is thority, on account of the latter, who 
founded on the right of the principal is called the ",-inei""" and to render 
to do the business himself, and a an account of it. There are various 
married woman has no such power. descriptiOIll' of agent., to whom c;lif. 
For the same reason, when the prin. ferent appellations are given accord· 
cipal becomes insane, the agency is iog to the I18ture of their employ., 
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ments; as brokers, factors, super- either of them, an execution by two 
cargoes, attorneys and the like j they will be valid. Co. Litt. 49 b j Dy. 
are all included in this general term. R. 62; IS Barn. & Ald. 628. This 
The authority is created either by rule applies to private agencies, for 
deed, by simple writing, by parol, or in public agencies an authority exe
by mere employment, according to cuted by a majority would be suffi· 
the capacity of the parties, or the cient. 1 Co. Litt. 181 b; Com. Dig. 
Dature of the aet to be done. Vide Attorney, C 15; Bac. Ab. Authority, 
AtIIloriI,. It is said to be,.meml C; 1 T. R. 592. The rule in com· 
or ~ with reference to its oh- mercial transactions is, however, very 
ject, i. e. according as it is confined different; and generally when there 
to a single act, or is extended to all are several agents each possesses the 
acts connected with a particular em· whole power. For example, on a 
ployment. With reference to the consignment of goods for sale to two 
manner of its execution, it is either ilctors, (whether they are partners 
li..ued or alillriltd, i. e. the agent or not,) each of them is understood to 
is bound by precise instructions (q. v.), possess the whole power over the 
or left to pursue his own discretion. goods for the purposes of the consign. 
It is the duty ofan agent, 1, ~o per· ment. 3 Wils. R. 94, 114; Story 
fonn what he has undertaken in rela. on Ag. ~ 43. 
bon to his agency. 2, To use all As to the persons who are capable 
JJeCeIIIJary care. 3, To render an of becoming agents, it may be oh
ac:count. Pothier, Tr. du Contrat de served, that but few persons are ex· 
Kandat, pulifll; Paley, Agency, 1 cluded from acting as agents, or from 
and 2; 1 Liverm. Agency, 2; 1 exercising authority delegated to them 
Sappl. to Ves. Jr. 67, 97, 409; 2 Id. by others. It is not, therefore, Ie-

153, 165, 240; Bac. Abr. Master quisite that a person be lUi juri., or 
and Servant, I; 1 Ves. Jr. R. 317. capable of acting in his own right, in 
Vide Smith on Merc. Law, ch. 3, p. order to be qualified to act for others. 
43, et seq.; and the articles Agency, InfautS, femes covert, persons attaint. 
AIIIlorit" and Principal. ed or outlawed, aliens and other dis-

Agents are either joint or several. abled persons for many other pur. 
It is a general rule oCthe common law, poses, may act as agents for others. 
that when an authority is given to Co. Lilt. 52; Bac. Ab. Authority, 
two or more persons to do an act, B; Com. Dig. Attorney, C 4; Id. 
and there is no several authority Baron and ferne, P 3. But in the 
given, all the agents must coneur in ease of a married woman, it is to be 
doing it, in order to bind the principal. observed, that she cannot be an agent 
3 Pick. R. 232; 2 Pick. R. 345; 12 for another when her husband ex· 
Mus. R. 185; Co. Litt. 49 b, 112 b, pressly dissents, particularly when 
113, and Harg. n. 2; Id. 181 b; 6 he may be rendered liable for her 
Pick. R. 198; 6 John. R. 39; I) Bam. acts. Persons who have clearly no 
& Ald. 628. This rule has been so understanding, as idiots and lunatics, 
coostmed that when the authority is cannot be agents for others. Story 
giTen jointly and severally to three on Ag. ~ 7. There is another class 
penons, two cannot properly execute who, though possessing understand. 
it; it must be done by all or by one iog, are incapable of acting as agents 
only. Co. Litt.181 b; Com. Dig. for others; there are persons whose 
Attorney, C 11; but if the authority duties and characters are incompati. 
is 80 worded as to be apparent the ble with their obligations to the prin. 
principal intended to give power to cipal. For example, a person can-
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not act as agent in buying for an- AGISTMENT, cORtract., is the 
other goods belonging to himself. taking of another person's cattle into 
Paley on Ag. by Lloyd, 33 to 38; 2 one's own ground to be fed for a 
Ves. Jr. 317. consideration to be paid by the 

AGENT AND PATIENT. This owner. The person who receives 
phrase is used to indicate the state of the ca.ttIe is called an agister. As 
a person who is required to do a this is an interested bailment, the 
thillg, and is at the same time the agister is bound to ordinary dili
person to whom it is done; as, when gence, and of course responsible for 
a man is indebted to another and he 108SC8 by ordinary negligence; but 
appoints him his executor, the latter he does not insure the safety of the 
is required to pay the debt in his cattle agisted. Jones, Bailm. 91; 
capacity of executor, and entitled to 1 BeU's Com. 458; Holt's N. P. 
receive it in his own right, he is then Rep. 547; Story, Bailm. ~ 443. 
agent and pati~"', AGNATES, in the sense of the 

AGIO. This term is used to de- Roman law, were those whose pro
note the difference of price between pinquity was connected by males 

. the value of bank notes and the coin only; in the relation of cognates, 
of the country. one or more females were inter. 

AGGRA V A TION, in pleading, posed. By the Scotch law, agnatee 
is the introduction of matter in the are all those who are related by the 
decJaraticn which only tends to in- father, even though females inter. 
crease the amount of damages, and vene; cognates are those who are 
does not concern the right of action related by the mother. Enk. L. 
itself. Steph. Pl. 257; 12 Mod. Scot. B. 1, t. 7, s. 4. 
597. An example of which is found AGNATI,inu6C~.. Relations 
in the case where a plaintiff declares on the father's side; they are differ. 
in trespass for entering his house, ent from the cognati, they being re
and breaking his close, and tossing lations on the mother's side a,#M8, 
his goods about; the entry of tile who are allied by marriage, and the 
house is the principal ground and propinqui, Qr relations in general. 
foundation of the action, and the 2 BI. Com. 235; Toull. Dr. Civ. Fr. 
rest is only stated by way of aggra. tome 1, p. 139; Poth. Pand. tom. 22, 
vation, 3 Wils. R. 294; and this p. 27. 
matter need not be proved by the AGNATION, in U8CefIU. The 
plaintiff or answered by the defendant. relation by blood which exists be-

AGGRESSOR, cnm. 10.",. He tween such males as are descended 
who has begun a quarrel or dispute, from the same father; in distinction 
either by. threatening or striking from cognation or consanguinity, 
another. No man is justified to which includes the descendants from 
strike another because he has females. This term is principally 
threatened, or in consequence of the used in the civil law. 
use of any words. He is to seek AGREEMENT, contract, is the 
his redress for such abuse by an consent of two or more persons oem
appeal to the law, and not by a via- curting, respecting the trananUaaion 
lation of it. of some property, right or benefit, 

AGISTATE, in conlract., 1. with a view of contracting an obliga. 
The taking of other men's cattle on tion. Bac. Ab. h. t.; Com. Dig. h. t.; 
one's own ground at a certain rate. Vin. Ab. h. t.; Plowd. 17; 1 Com. 
2 lost. 643.-2. The profit from Contr. 2; 5 East's R. 16. To 
such feeding or pasturage. render an agreement complete, six 
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things must concur; there must be, a petition to the court calling in help 
1, a pe1'9On able to contract ~ 2, a from another person who has an in. 
person tbIe to be contracted with; terest in the matter in dispute. ,For 
3, a thing to be contracted for; 4, example, a tenant for life, by the 
a lawful consideration, or qrlid pro courtesy or for years, being implead. 
quo; 5, clear and explicit words to ed, may pray aid of him in rever· 
express the agreement; 6, the assent sion; that is, desire the court that he 
of the contracting parties. Plowd. may be called by writ to allege what 
un; Co. Litt. 35, b. As to their he thinks proper for the maintenance 
fonn, agreements are of two kinds, of the right of the person calling him, 
1, by parol, or in writing, as contra· and of his own. F. N. B. 50. 
di~auished from specialties; 2, by AlDERS, crim.lalD. Those who 
specialty or under seal. In relation assist, aid or abet the principal, and 
to their performance, agreements are who are principals in the second de. 
utcuttd orezt!cutory. An agreement grec. 1 Russell, 21. 
is executed, when one party has given AIDS, Engl. IUID. Formerly they 
the other the consideration for it; were certain sums of money granted 
as if the buyer pay the price of the bv the tenant to his lord in times of 
thing purchased. It is also executed difficulty and distress; but, as usual 
when he performs the act required, in such cases, what was received as 
and the party afterwards agrec.'l to it. a gratuity by the rich and powerful 
An agreement is executory when it from the weak and poor, was 80011 

is to be performed in future. Agree. claimed as a matter of right; and 
ments are also conditional and uncon· aids becnme a species of taxc.'! to be 
dilional. They are conditional whcn paid by the tenant to his lord, in theso 
sorne condition must be fulfilled be- cases: 1. To ransom the lord's pcr. 
(Off' they can have any efiCct; as if son, when tal(('n prisoner; 2. To 
A B agrees to buy the house of C make the lord's eldest son a knight; 
D at such a price as shall be fixed 3. To marry the lord's eldest daugther, 
on it by E F, there is no agreement by giving her a suitable portion. The 
until E F shall fix the price; they first of the.8C rcmained uncertain; thn 
are unconditional when there is no other two were fixed hy act of par. 
condition attachcd. liament at twenty shillings each, be. 

The writing or instrument con· ing the supposed twentieth part of a 
taining an agreement is also called knight's fee. 2 Bl. Com. 64. 
an agreement, and sometimes articles AILE or A YLE, domeBtic reTa. 
oflloareement. Vide Contract; Dud; tionB. This is a cornlption of tho 
Gwtrantg; Partie8 to Contral'tB. . French word aieul, grandfather, a"UB, 

AGRI. Arable land in the com· 3 Bl. Com. 186. 
moo fields. Cunn. Diet. h. t. AIR, is that fluid transparent sub. 

AGRICULTURE. The art of stance which surrounds our globe. 
cultivating the earth in order to obo No propp-rty can be had in the air, 
tain all the divers things which it can it belongs equally to all men, being 
produce; and particularly what is indispensable to their existence. To 
useful to man for his food, as grain, poison or materially to change the 
fruits and the like; or to his clothing. air, to the annoyance of the public, 
88 cotton, flax, and all other things is a nuisance. Cro. Car. 510; 2 Ld. 
which are produced by the labour of Raym. 1163; 1 Burr. 333; 1 Str. 
man. Domat, Dr. Pub. !iv. tit. 14, 686; Hawk. B.I,c. 75,s. 10; Dane's 
s. 1, D. 1. Ab. Index, h. t. Vide Nui8ance. 

AID PRAYER, &gli.l law, is AJUTAGE. A conical tube used 
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in drawing water through an aper. of representatives; one·third of the 
ture, by the use of which the quantity whole number of senators are elected 
of water drawn is much increased. every year. Art. 3, s •• 12.-2. 
When a privilege to draw water from The AOIIae of repreaentati,," is to 
a canal, through the forebay or tun· consist of not less than forty.four, 
nel, by means of an aperture has been nor more than sixty members, until 
granted, it is not lawful to add an the number of white inhabitants 
Gjutage, unless such was the inten. shall be one hundred thousand; and 
tion of the parties. 2 Whart. R. 477. after that event, the whole number of 

ALABAMA. The name of one of representatives shall never be less 
the new states of the United States of than sixty, nor more than one hun .. 
America. This state was admitted dred. Art. 3, s. 9. The members 
into the Union by the resolution of of the house of representatives are 
congress, approved December 14th, chosen by the qualified electors for 
1819, 3 Sto. L. U. S.1804, by which 'the term of one year, from the com
it is resolved that the state of Alaba· mencement of the general election, 
rna shall be one, and is hereby de. and no longer. 2. The supreme 

. clared to be one of the United States e:recutilHl power is vested in a chief 
of America, and admitted into the magistrate, styled the governor of the 
Union on an equal footing with the state of Alabama. He is elected by 
original states, in all respects what. the qualified electors, at the time and 
ever. The conventien which framed places when they respectively vote 
the constitution in this state, assembled for representatives; he holds his 
at the town of Huntsville, on Monday office for the term of two years from 
the fifth day of July, 1819, and con· the time of his installation, and until 
tinued in session by adjournment, a successor is duly qualified; and is 
until the second day of August, 1819, not eligible more than four years in 
when the constitution was adopted. any term of six years. Art. 4. He 
The powers of the government are is invested, among other things, with 
divided by the constitution into three the veto power. lb. s. 16. In cases 
distinct ~epartments; and each of of vacancies, the president of the 
them confided to a separate body of senate acts as governor, Art. 4, s. 
magistracy, to wit: those which are 18.-3d. The judicial -power is 
legislative, to one; those which are vested in one supreme court, circuit 
executive, to another; and those courts to be held in each county in 
which are judicial, to another. Art. the state, and such inferior courts of 
2, s. I.-1st. The legi,laliDe power law and equity, to consist of not 
of the state is vested in two distinct more than five members, as the gen· 
branches; the one styled the senate, eralllssembly may, from time to time 
the other the house of representa. direct, ordain and establish. Art. 6,_ 
tives, and both together, the general s. 1. 
assembly of the state of Alabama. ALBA FIRMA, E1IIl.law. When 
1. The ae"ate is never to be less quit rents were reserved payable in 
than one-fourth, nor more than one· silver or white money, they were 
third of the number, of the whole called wAite rent" or blancA fa,.,." 
nnmber of representatives. Sena. reditu, alhi. When they were ra
tors are chosen by the qualified served payable in work, grain, or the 
electors for the term of three years, like, they were called reditru nigri, 
at the same time, in the same man· or black mail. 2 In8t. 19. 
ner, and at the same place, where ALBINATUS JUS. In the an· 
they vote for members of the house dent French law, the right of the 
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croWD to all the peraonal property of himself to lose something which will 
which an alien died possessed in be a profit to the other, in considera
FI'IUlCeW8S 90 called, droit d'aubaine. tion of a sum of money which the 
This unjust law was swep~ away latter pays for the risk. Such is the 
with multitudes of others of a similar contract of insurance; the insurer 
character, during the French revolu- takes aU the risk of the sea, and the 
lion. assured pays a premium to the for-

AWADE, Spa". "'lII, the name mer for the risk which he 1'Wl8.-2. 
of a judicial officer in Spain, and in In the second kind. each runs a risk 
tboae countries which have received which is the consideration of the 
the body of their laws from those of engagement of the other; for exam· 
Spain. pie. when a person buys an annuity, 

ALDERMAN, is an officer, ge- he 1'Wl8 the risk Ofl08ing the consid
oerally appointed OJ' elected in eration, in case of his death soon 
toWDS corporate or cities, possessing after, but he may live 80 as to receive 
various powers in different places. three times the amount of the price 
The aldermen of the cities of Penn- he paid for it. Merlin Repert. mot 
sylvania, possess all the powers and Aleatoire. 
jurisdictions, civil and criminal, of ALER SANS JOUR or aUer.wu 
justices of the peace. They are be- jour, in practice. A French phrase 
sides, in conjunction with the respec- which means go Ulitlaout day,' and is 
bYe mayors o~ recorders, judges of used to signify that the case has been 
tbe mayor's courts. Among the finally dismissed the court, because 
Saxons there was an officer called there is no further day assigned for 
the WtUnnfUl, ealdorman, or alder- appearance. Kitch. 146 • 
..... which appellation signified liter- ALFET, obioZete. A vessel in 
ally elderman. Like the Roman which hot water was put for the pur
senator he was so called, not on ac- pose of dipping a criminal's arms in 
count of his age, but because of his it up to the elbow. 
wisdom and dignity, nOI& propter ALIA ENORMIA,pleading. And 
.tGtu1l&.Kd pr'opter ",pie",iam et dig- other wrongs. In trespass the decla
_te.. He presided with the bishop ration ought to conclude" and other 
at the lICyregemote, and was, ex offi- wrongs to the said 'plaintiff then and 
clo, a member of the witenagemote. there did, against the peace." &c. 
At one time he was a military officer, Under this allegation of alia eno,.· 
but afterwards his office was purely mia, some matters may be given in 
judicial. There -were several kinds evidence in aggravation of damages, 
of aldermen, as king's alderman, though not specified in other parts of 
aldenoan of aU England, alderman the declaration. Bull. N. P. 89; 
of the county, aldennan of the hun- Holt, R. 699, 700. For example, a 
dred, &c., to denote difference of trespass for breaking and entering a 
rank and jurisdiction. house, the plaintiff may in aggrava-

ALEATORY CONTRACTS, tion of damages give in evidence the 
eirJilla",. A mutual agreement of debauching of his daugher, or the 
which the effucts, with respect both beating of his servants under the ga
to the advantages and losses, whether neml allegation alia enormia, &C. 
to all the parties, or to some of them, 6 Mod. 127. But under the alia 
depend on an uncertain event. Civ. enornUa no evidence of the loss of 
Code of Louis. art. 2951. These service, 1>r any other matter which 
contracts are of two kinds; namely, would of itself bear an action; for if 
1. When one of the parties exposes it would, it should be stated specially. 

VOL. I.-D. 
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In trespass 'l"are eM"""" fregit, 
therefore, the plaintiff would not, un
der the above general allegation be 
permitted to give evidence of the de
fendant's taking away a hone, &c. 
Bull. N. P. 89; Holt, R. 700; 1 Sid. 
225; 2 Salk. 643; 1 Stl'. 61; 1 
Chit. Pl. 388. 

ALIAS, practice. This word is 
prefixed to the name of a IIOOOnd 
writ of the same kind issued in the 
&ame cause; as, when a summons 
has been i88Ued and it is returned by 
the sheriff, nihil, and another is 
issued, this is called an alias sum
mons. The term is used tel all kinds 
of writs, as alias fi. m., alias vend. 
expo and the like. Alia. dim., 
otherwise called, a description of the 
defendant by an addition to his real 
name of that by which he is bound 
in the writing; or when a man is 
indicted and his name is uncertain 
he may be indicted as A B, alias die
tus C D. See 4 John. 118. 

ALIBI, in erndtnee. This is a 
Latin word which signifies elmDAere. 
It is that proof which a party who is 
accused of having committed a crime 
or other offence, or done any act at a 
particular place, produces to show 
that when the crime or offence was 
committed or act done, be was at 
anol.Af'r place. This proofis usually 
made out by the testimony of wit
nesses, but it is presumed it might be 
made out in writing, as if the party 
could prove by a record, properly 
authenticated, that on the day or at 
the time in question, he was in another 
place. If the proof is made out, it is 
clear he did not commit the crime or 
offence or do the act. It must be 
admitted that mere alibi evidence 
lies under a great and general preju. 
dice, and ought to be heard with 
uncommon caution; but if it appears 
to be founded in truth, it is the best 
negative evidence tliat can'be offered; 
it is really positive evidence, which 
in the nature of things necessarily 

ALI 

implies a DegIltive; and in many 
eases, it is the only evidence which 
an innocent man can ofter. 

ALIEN, peraonI, is one born oat 
of the jurisdiction of the United 
Stares, who has not since been- natu
ralized under their constitution alMl 
laws. To this there are some ex
ceptions, as the children of the min. 
isters of the United States at foreigB 
courts. Aliens are subject to Iii •• 
hilitie., have riglU, and are bouJMl 
to perform dvne., which will be 
briefly considered. 1 Di.lriline •• 
An alien cannot in general acquire 
title to real estate by the descent or 
by other mere operation of law; and 
if he purchase land, he may be di. 
vested of the fee, upon an inquest of 
office found. To this general rule 
there ,re statutory exceptio.. itt 
some of the states; in Pennsylvania, 
Ohio, Louisiana, New Jersey, Rev. 
Laws, 604, and Michigan, Rev. St. 
266, s. 26, the disability has been 
removed; in North Carolina, (but 
see Mart. R. 48; 8 Dev. R. 138; 2 
Hayw. 164, 188; 8 Murph. 194; .. 
Dev. 247,) Vermont and Virginia, 
by constitutional provision; and in 
Alabama, 3 Stew. R. 60; Connecti
cut, act or 1824, Stat. tit. Foreigners, 
251; Indiana, Rev. Code, c. 3; aet 
of January 25, 1842; Illinois, Ken. 
tucky, 1 Litt. 899; 6 Monr. 266; 
Maine, Rev. St. tit. 7, c. 93, s. ,;; 
Maryland, act of 1825, ch. 66; 2 
Wheat. 259; and Missouri, Rev. 
Code, 1825, p. 66, by statutory pro
vision, it is partly so. An alien even 
after being naturalized cannot at any 
time be president of the United States, 
or in some states, as in New York. 
governor; he cannot be a member 
of congress, till the expiration of 
seven years after that event. An 
alien can exercise no political rights 
whatever; he cannot therefore vote 
at any political election, fill any of. 
fice, or serve as a juror, 6 John. R. 
382. 2. An alien baa a riclt·k> 
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~ penooal eatate, make and 
eruorce coatracta in relatioo to the 
arne, be is protected from injuries 
aod Wl"OIlp, to his penon and prop
erty, his relative rights and charac
teI'; he may sue and be sued. 3. He 
owes a temporary local allegiance, 
and his property is liable to taxation. 
Alieoa are eilher alien fiiends or 
alieo enemies. Il is only alien friends 
who have the rights above enUlJ180 
rated, alien enemies are incapable 
dariag the existence of war to sue, 
aDd ma. y be ordered out of the 
COUIltry. See generally 2 Kent, 
Com. 43 to 63; 1 Vin. Ab. 157; 
13 Via. Ab. 414; Dac. Ab. h. to; 1 
&und. 8 Do 2; Wheat. Dig. h. t. 

TO ALIENATE, uIGU., titk •• 
This is a geJl8ric term applicable to 
all thoae modes of parting with pro
perty of which the direc& object is 
to deprive the heirs of tbe substantial 
iaaereat in the estate; modes, which 
it w impoesible to enumerate, and 
which must vary and multiply with 
the ingenuity of practitioners, and the 
progress of seciety. It was, there-

, itre, held, that under a prohibition to 
alienate, long leasea were compre
hended. ~ Dow's Rep. 210. 

ALIENATION, ill COIIInU:U, is 
the act whereby an estate is volun. 
Iarily ftl8igued by 0Jl8 pel'llOn, and 
accepted by another. Co. Litt. 118 
b; Cruise Real Prop. tit. 32, Co 1, 8. 

1. AJieoatK)na may be made by deed; 
by matter of record; and by devise. 
AlienatiOll8 by deed may be made by 
~ or pri..." conveyances, 
which are thoee by means of which 
the bebeftt or estate is created or first 
.... ; by tlmeatilHl or .CfIItIlarr 

. ClODveyaocea. by which the beIl8fit or :,::!toaUy created, is enlarged, 
. tl'8ll8ferred, or extioguiah-

ed. Theae are conveyances by the 
common la.. To these may be added 
some ClODveyancea which derive their 
rome and operation from the statute 
or UIe8. The .... p.az conveyances 

ALI a8 

are the following: 1. Feoffinent; 2. 
Gift; 8. Grant; 4. Lease; 5. Ex
change; 6. Partition: the derit:GtiH 
are, 7. Release; 8. Confirmation; 
9, Surrender; 10. ABSigmnent; 11. 
Deftl8lllUlce: th088 deriving their force 
from the statute of WJe8, are, 12. 
Covenants to stand seised to WJe8; 
18. Bargains and sale; 14. Lease 
and release; 15. Deeds to lead or 
declare the uses of other more direct 
conveyances; 16. Deeds of revoca
tion of uses. 2 BI. Com. ch. 20. 
Vide COlI"lGRCe " Deed. Aliena
tiona by fIIIJIler of record may be, 
1. By private actS of the legislature; 
2. By grants, as by patents of lands j 
8. By fines; 4. By common recovery. 
Alienations may also be made by de. 
Ne, (q. v.) 

ALIENATION OFFICE, in tle 
E",litlt laID, is an office to which 
all writs of covenants and entries 
are carried for the recovery of fines 
levied thereon. 

TO ALlENE, in contract.. To 
convey the property of a thing 10 
another. To "lieu in fe" is to 
convey the fee simple. Tu alia. ira 
IRDf'Itnaift, is to make over lands or 
tenements to a religious house or 
body politic. 

AIAMENTS. In the Roman and 
French law, this word signifies the 
food, and other things necessary to 
the support of lire, as a dwelling, 
clothing, and the like. The same 
name is given to the money allowed 
for aliments. Dig. 60, 16, 43. By 
the common law parents and children 
reciprocally owe each other aliments 
or maioleDanoe, (e. v.) Vide 1 ID • 
Com. 447; Merl. Rep. h. t.; Dig. 
~5, 3, o. In the common law the 
word alimony (q. v.) is used. Vide 
AU".".ru:e 10" PriMltwr. 

ALIMONY, is the maintenance or 
support which a husband is bound to 
give to his wife upon a separation 
from her; or the support which 
either father or mother is bound to 
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give to his or her children, through it. If the opposition goes to the sub
this is more usually called mainte- stance of the allegation, and is held to 
nance. The causes for granting ali. be well founded, the court rejects it ; 
mony to the wife are, I, desertion, by which mode of proceeding the suit 
(q. v.) 2, cruelty, (q. v.) 4 Desaus. is terminated without going into any 
R. 79; 1 M'Cord's Ch. R. 205; 4 proof of the facts. 1 Phill. I, n. ; 
Rand. R. 662; 2 J. J. Marsh. R. 1 Ecd. Rep. 11, n. S. C. See 1 
324; 1 Edw. R. 62; and 3, divorce, Brown's Civ. Law, 472,3, n. 
4 Litt. R. 252; 1 Edw. R. 382; 2 ALLEGATION, in the comlrlora 
Paige, R. 62; 2 Binn. R. 202; 3 la1D, is the declaration or statement 
Yeates, R. 56; 3 S. & R. 248; 9 of a party of what he can prove. 
S. & R. 191; 3 John. Ch. R. 519; ALLEGATION, in tke citJilla"" ' 
6 John. Ch. R. 91. In Louisiana is the citation or reference to a vouch. 
by alimony is meant the nourishment, er to support a proposition. Diet. de. 
lodging and support of the person J.urisp.; Ency~lo~ie, mot, Allega
who claims it. It includes education tion; 1 Brown s, Civ. Law, 473, n. 
when the person to whom alimony is ALLEGATION OF F ACUL
due is a minor. Civil Code of L. TIES. When a suit is instituted 
246. Alimony is granted in propor. in the English ecclesiastical courts, 
tion to the wants of the pelllOn leo in order to obtain alimony, before it 
quiring it, and the circumstances of is allowed an allegation must be made 
those who are to pay it. By the com. on the part of the wife, stating the 
mon law parents and children owe property of the husband. This alle
each other alimony. 1 Black. Comm. gation is called an allegation of ffl.-
447; 2 Com. Dig. 498; 3 Ves •. 3581; cultie.. Shelf. on Mar. & Div. 687. 
4 Vine Ab. 175; Ayl. Parerg. 58; ALLEGIANCE, is the tie or 
Dane's Ab. Index, h. t.; Dig. 34, I, ligament which binds., the citizen to 
6. Alimony is allowed to the wife, the government, in return for the 
penderaU lite, almost as a matter of protection which the government 
course, whether she be plaintiff or affords him. It is natural, acquired, 
defendant, for the obvious reason that or local. N atuml allegiance is such 
she has generally no other means of as is due from all men born within 
living. 1 Clarke's R. 151; but there the United States; acquired aIle
are special cases where it will not be giance is that which is due by a 
allowed, as when the wife, pending naturalized citizen: it has never 
the progress of the suit, went to her been decided whether a citizen can, 
father's who agreed with the husband by expatriation, divest himself abo 
to support her for services. 1 Clarke's 80lutely of that character, 2 Cranch, 
R.460. See Shelf. on Mar. & Div. 64; 1 Peters's C. C. Rep. 159; 7 
686. Wheat. R. 283; 9 Mass. R. 461. 

ALLEGATION, in 'ke Engli.l It seems, however, that he cannot 
e('cluiuicalla1D; according to the renounce his allegiance to the United 
practice of the prerogative court, States without the permission of the 
the facts intended to be relied on in ~vernment to be declared by law. 
support of the contested suit are set But for commercial purposes he 
forth in the plea, which is termed may acquire the rights of a citizen 
an allegation; this is submitted to of another country, and the place of 
the inspection of the counsel of the his domicil determines the character 
adverse party, and, if it appear to ofa party as to trade. 1 Kent, Com. 
them o~iectionable in form or sub- 71; Com. Rep. 677; 2 Kent, Com. 
etance, they oppose the admission of 42. Local allegiance is that which 
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is due from an alien, while resident abeolute estate of inheritance in 
in the U oited States, for the protec- contradistinction to a feud. In this 
lion which the government affords country the title to land is essentially 
him. 1 BI. Com. 366, 372; Com. allodial, and every tenant in fee sim. 
Dig. h. L; Dane's Ab. Index, h. t.; pie has an absolute and perfect title, 
1 Bast, P. C. 49 to 57. yet in technical language bis estate 

ALLIANCE, relGliouAip, is the is called an estate in fee simple, and 
unioD or connemn of two persons the tenure free and common aocage. 
or l8mifies by marriage, which is 3 Kent. Com. 390. Vide Cruiae, 
aJ.eo called affinity. TlIis word is Pre1. Dis. c. 1, § 13; 2 BI. Com. 40. 
derived &om the Latin preposition ad For the etymology of this word vide 
and lipre, to bind. Vide Inst. 1, 3 Kent, Com. 398, note. _ 
10, 6; Dig. 38. 10,4,3; and A~. ALLOTMENT. Distribution by 
it,. lot; partition; Merl. Rep. h. t. 

ALLIANCE, Wcrlltltional 14., ALLOWANCE TO A PRISON. 
ill a contract, treaty, or league, be. ER. By the insolvent laWi of, it is 
tween two sovereigns or states, made believed, all the states, when a poor 
to inswe their safety and common debtor is in arrest in a civil suit, the 
defence. -Alliances made for war· plaiotifl"is compelled to pay an allow
like purposes are divided in general anee regulated by law, for his main
iDto defensive and offensive; in the tenance and support, and in default 
fonner the nation only engagee to de- of such payment, at a time required, 
Mod ber ally in caae he be attacked; the prisoner is discharged. It is. 
in the latter, she unites with him for scarcely possible to ascertain what 
the purpose of makiDg an attack, or BUm is allowed in each state, and it 
jointly waging the war against another will not, therefore, be attempted to 
Dalioo. Some alliances are both of. state it; in the city and county of 
ilasive and defensive; and there sel. Philadelphia, the plaintift' is bound 
dom is an oftensive alliance which is to pay to the gaoler one dollar. and 
DOt aJao a defensive ODe. Vattel, B. twenty.six cents on the Monday of 
3, e. 6, § 79. every week. . ~~tip;) mllllt.be «i\18Q 

ALLOCATION& -FA.CIENf)A .. ~he p14it).ti1f befQre the ~fan~haa 
~. le.. A writ~..oDlmllJldiDg ~hat ~ililltlbarlJMl.~ ; •• : •• .•.. 
an allowance be made'tO an'a.coount. ALLOY, is an inferior metal used 
aat, for such mooeys as he has law. with g9ld and silver in making coin 
fuUy upended in his office. It is or public money. The act of con
directed to the lord treasurer and gress of 2d of April, 1792, sect. 12, 
1Juou of the exchequer. directs that the standard for all gold 

ALLOCATUR, pr'GCIice, is the eoiDs of the United States, shall be 
allowaooe of a writ; e. g. when a eleven parts fine to one part of alloy; 
writ of ~ eorpv. is prayed for, and sect. 13, that the standard for all 
the judge directs it to be done, by silver coins of the United States, 
writing the word allowed, and sign. shall be one thousand four hundred 
iDg his name, thi. is called the allo- and eighty.five parts fine, to one hun. 
c:atur. In the ~lish courts this dred and sevenly-nIne parts alloy. 
word is ueed to indicate the master 1 Story'S L. U. S. 230. 
or prothoootaly'. allowance of a ALLUVIAL, belonging to a del
sam referred for his oonsideration, uge or alluvion; as allt/rnal .oil, i. e. 
wbelher touohing costs, damages, or soil that has been brought to other 
IIIItt8r or account. Lee's Diet. h. t. lands by means of ftoods. 
, ALLODIUM, aItW., aignifie. an ALLUVION is the additions made 

g.-
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lo land by the washing of the sea or dence (A b, 4.) In dating instru. 
rivers. The eharacteristie of alluvion ments some sects, the Quakers, for 
is its imperceptible increase, so that example, instead of writing January, 
it cannot be perceived how much is February, March, &c., use the 
added in each moment of time. What terms, First month, Second month, 
is taken from one side is usually car- Third month, &c., and these are 
ried on the opposite bank; in cases equally valid in such writings. Vide 
where the change is so gradual as 1 Smith's Laws ofPennsylvania,217. 
not to be perceived in anyone mo- ALMS. In its most extensive 
ment of time, the proprietor whose sense this term comprehends every 
bank on the river is increased is en- species of relief bestowed upon the 
titled to the addition. Alluvion differs poor, and, therefore, including all 
from avulsion, (q. v.) in the latter charities. In a more limited sense 
the change is sudden and perceptible. it signifies what is given by public 
See 2 BI. Corn. 262, and note by authority for the relief of the poor. 
Chitty; 1 Swift's Dig. 111; Coop. Shelford on Mortmain, 80'2, note 
Just. lib. 2, t. 1; Angell on Water (:r:); 1 Dougl. Election Cas. 370; 
Courses, 219; 3 Mass. R. 3:S2; 1 2 Id. 107; Heywood on Elections, 
Gill & Johna. R. 249; Schultes on 263. 
Aq. Rights, 116; 2 Amer. Law TO ALTER. To ehange. AI
Joum. 282, 393; Angell on Tide terations are made either in the con
Waters, 213; lost. 2, 1, 20; Dig. tract itself, or the instrument whieh 
41, 1,7; Dig. 39, 2, 9; Dig. 6, 1, is evidence ofit. The contract may 
13; 41, 1,6. at any time be altered with the con-

ALLY, inlenttltiortGl law, is a sent of the parties, and the alteration 
power which has entered into an may be either in writing or not in 
alliance with another power. A writing. It is a general rule that the 
citizen or subject of one of the powers terms of a contract under seal, can· 
in alliance is sometimes called an not be ehanged by a parol agreement. 
ally; for example, the rule whieh Cooke, 500; 3 Blackf. R. 863; 4 
re1\~' it pnle.wful. W a. eiti~. of Bibb, 1. But it has been decided 
the·.UDlrM- Ataie; .~o: iracJb or ~. diri' an: a~rMio!t cof a contract by 
on f.oinmerce· 'wtt1i'ld 'eBerrly, liDo epeeiift1,:~ .t)~ parol, makes It 
precll{des ·an ally from l!Iimilar inter- all parol. 2 Waits, 451 ; 1 Wash. 
course. 4 Rob. Rep. 251; 8 Rob. R. 170; 4 Cowen, 564; 3 Harr. ~ 
Rep. 405; Dane's Ab. Index, h. t. John. 438; 9 Pick. 298;· 1 East, I. 

ALMANAC. A table or calen- 619; but see 3 S. & R. 679. When 
dar, in which are set down the revo- the contract is in writing, but not 
lutions of the seasons, the rising and under seal, it may be varied by parol, 
setting of the sun, the phases of the and the whole will make but one' 
moon, the most remarkable con- agreement. 9 Cowen, 116; 6 N. 
junctions, positions and phenomena H. Rep. 99; 6 Harr. & John. 38; 
of the heavenly bodies, the month 18 John. 420; 1 John. Cas. 22; 6 
of the year, the days of the month Cowen, 608; Pet. C. C. R. 2~1; 1 
and week, and a variety of other Fairf. 414. For alteration ofinstru
mairer. The courts will take judi- meots see ~; InterliMtl.liOfl. 
eial notice of the almanac, for ex- See, generally, 7 Greenl. 78, 121. 
ample, whether a certain day of the 394; 1:l John. 200; 2 Penna. R. 464. 
month was on a Sunday or not. ALTERNAT,thenameofausage 
Vin. Ab. h. t.; 6 Mod. 41; Cro. among diplomatists by which the 
HliL ft'7, pl. 12; 12 Vin. Ab. Evi. rank and plaee8 of _rent powers, 
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who have the same righhl and preten. as such, are exempted absolutely 
tions to precedence, are changed, from all allegiance, and from all re
from time to time, either in a certain sponsibility to the laws. If, however, 
regular order, or one determined by they should be 80 regardless of their 
lot. In drawing up treaties and con· duty, and of the object of their pri.· 
ventions, for example, it is the usage vilege, as to insult or opeDly to attack 
of certain powers to a1temate, both the laws of the government, their 
in the preamble and the signatures, functions may be suspended by a re-
80 that each power occupies, in the fusal to treat with tbem, or applica
copy intended to.be delivered to it, tion can be made to their own sove-· 
the first place. Wheat. Intern. Law, reign for their recall, or they may be 
pt. 2, c. 3, § 4. dismi88ed, and required to depart 

ALTERNATIVE. Vide Elet:- within a reasonable time. By fiction 
lima; Obligation; A1UmatiH. of law;, an ambassador is conaidered 

ALTIUS NON TOLLENDI, as if he were out of the territory of 
allilla"" is the name of a servitude the foreign power; and it is an Un
due by the owner of a house, by plied agreement among natioll8, that 
which he is restrained from building the ambassador, while he resides in 
beyond a certain height. Dig. 8, 2, the foreign state, shall be considered 
4, and l. 12, 17, 25. as a member of his own country, aad 

ALTIUS TOLLENDI, cillilla",. the government he represents has 
The name of a servitude which con· exclusive cognizance of his conduct 
aists in the right, to him who is en· and control of his penon. The at· 
tided to it, to build his house as high tendants of the ambassador are at· 
as he may think proper. In general, tached to his pel'801l, and the effilcts 
however, every one enjoys this privi. in his use are under his protection 
lege, unless he is restrained by some and privilege;and, generally, equally 
contrary tide. exempt &om foreign jurisdiction. 

ALTO ET BASSO, high and low. Ambassadors are ordinary or ex-
This phrase is applied to an agree- traordinary. The former designa. 
ment made between two contending tion is exclusively applied to those 
parties to submit all matters in dis· sent on pennanent missions, the latter 
pute, alto et basso, to arbitration. to those employed on particular or 

ALUMNUS, cillil la",. A child extraordinary occasions, or residing 
which one has nursed; a foster child. at a foreign court for an indetermi· 
Dig. 40, 2, 14. nate period. Vattel, Droit des Gena, 

AMBASSADOR, internalioul I. 4, c. 6, §§ 70-79. 
lea." is a public minister sent abroad The act of Congress of April 30th, 
by some sovereign state or prince, 1790, s. :l5, makes void any writ or 
with a legal commission and autho- process sued forth or proaecated 
rity to transact business on behalf of against any ambassador authorised 
his country with the government to and received by the president of the 
which he is sent. He is a minister United States, or any domestic ser· 
of the highest rank, and represents vant of such ambassador; and the 
the person of his sovereign. The 25th section of the same act punishes 
Uoited ~ have always been re- any person who shall sue forth or 
preeented by ministers plenipoten. prosecute such writ or process, and 
tiary, never haYing sent a person of all ~ttorneys and solicitors proeecut
the rank of an ambassador in the di· ing or soliciting in such case, and all 
plomatic sease, 1 Kent's Com. 39, n. officers executing such writ or pro
Amllllaadon, when acknowledged 00II8 with aD imprisonment DOt _~ 
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ceeding three years, and a fine at the has to put a CODStrIlCUon OD the iD
c1iacretion of the court. The act pro- strumeDt, is unable to collect the 
vides that citizeDa or inhabitanta of intention of the party. In such eaae 
the United States who were indebted evidence of the declaration of the 
when they went into the service of an party cannot be admitted to explain 
ambassador, shall not be protected 88 his intention, and the clause will be 
to such debt; and it requires also void for its uncertainty. In Penn
that the names of such servants shall sylvania this rule is somewhat quali
lie registered in the office of the aeere- fied. 3 Binn. 587; 4 Binn. 48~. 
tary of state. The 16th section im· Vide generally, Bac;. Max. Reg. 23 i 
poaea the like punishment on any 1 Phil. Ev. 410 to· 420;.3 Stark. 
penon otrering violence to the person Ev. 1021; 1 Com. Dig. 575 i SugJI. 
of an ambassador or other minister. Vend. 113. The civil law on this 
Vide 1 Kent, Com. 14, 38, 18t; subject will be found in Dig. lib. 50, 
Ruthert: Inat. b. 2, c. 9; VaU. b. 4, t. 17, I. 67; lib. 46, t. 1, L 8; and 
Co 8, s. 113; 2 Wash. C. C. R. 435; lib. 22, t. 1,1.4. 
Arl. Pand. 245 i 1 Bl. Com. 253; AMBULA TORIA VOLUNT AS, 
Bae. Ab. h. t.; 2 Vin. Ab. 286; a phrase used to deaiguate that a IIlIlD 
Grot. lib. :2, c. 8, 1,3; 1 Whart. haa the power to alter his will or tea. 
Dig. 882; 2 Id. 314; Dig. 1. 50, t. tament as long as he lives •. 
7; Code, l. 10, t. 63, I. 4. A.l\IENABLE. Responsible; sub-

AMBIDEXTER. It is intended jeet to answer in a court of justice i 
by this Latin word to designate one liable to punishment. 
who plays on both sides; in a legal AMENDE HONOURABLE, ita 
sense it is taken for a juror or em· t1e old Eng-lUi law. A penalty 
braeeor who takes money from the imposed upon a person by way of 
putiea for giving his verdict. This disgrace or infamy, as a punishment 
is seldom or never done in the United for any offence, or for the purpose of 
States. making reparation for any injury 

AMBIGUITY, contmct., con· done to another, as the walking into 
"ruction. When an expression has church in a white sheet, with a rope 
been uaed in an instrument of writing about the neck, and a torch in the 
which may be understood in more hand, and begging the pardon of 
than one sense, it is said there is an God or the king, or any private indio 
ambiguity. There are two sorta of vidual for some delinquency. A pun
ambiguities of words, ambiplu ishment somewhat similar to this, 
lama. and ambiguitu pa.ttfll. The and which bore the same name, was 
first oecun where the deed or instru. eommon in France; it was abolished 
ment is dciently certain and free by the law oftbe 25th ofSepte~ber. 
hom ambiguity, but the ambiguity 1791. Merlin, Rep. de Jur. h. t • 
• produced by something extrinsic, AMENDMENT, lepltUion, is an 
or some collateral matter out of the alteration or change of something 
instrument; for example, if a man proposed in a bill. Either house of 
deYise property to hie COUIIin A B, the legislature has a right to make 
and he has two cousins of that name, amendments; but, when so made, 
in such case parol evidence will be they must be sanctioned by the other 
received to explain the ambiguity. house before they can become a law. 
The second or palent ambiguity 00· The senate has DO power to originate 
eon when a clause in a deed, win, or any tIIOIIq hiaa, (q. v.) but may 
other instrument, is L!IO deteetively propoee and make amendments to 
ezpreaaed, that. court of law, which neb .. have paIMId the house of J'Oo 
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PJe8eDtatives. Vide Congre .. ; Se- cases, allowable at the discretion of 
.te. the court, under certain statutes pass. 

The constitution of the United ed for allowing amendments of the 
States, art.· 5, and the constitutions of record; and in late times the judges 
some of the states, provide for their have been much more liberal than 
amendment. The provisions con· formerly, in the exercise of this dis
tained in the constitution of the United cretion. Amendments are, however, 
-States are as follows :-" Congress, always limited by due consideration 
whenever two-thirds of both houses of the rights of the opposite party; 
shall deem it necessary, shall propose and, when by the amendment he 
amendments to this constitution, or, would be prejudiced or exposed to 
on the application of the legislatures un,reasonable delay, it is not allowed. 
of two-thirds of the several states, Vide Bac. Ab. h. 1.; Com. Dig. h. t.; 
shall call a Convention for proposing Viner's. Ab. h. t.; 2 Arch. Pr. 230; 
amendments, which, in either case, Grah. Pro 524; Steph. Pl. 97; 2 
shall be valid, to all intents and pur- Sell. Pro 453; 3 Bl. Com. 406. 
poses, as part of this constitution, AMENDS is a satisfaction given 
when ratified by the legislatures of by a wrong doer to the party injured 
three-fourths of the several states, for a wrong committed. 1 Lilly's 
or by conventions in three-fourths Reg; 81. Upon being notified of an 
thereof, as the one or the other mode intended suit against them, justices 
of ratification may be proposed by of the peace, and some other officers, 
Congress: Provided, that no amend. may make a tender of amends, and 
ment, which may be made prior to if the plaintiff recover no more than 
the year one thousand eight hundred the amount tendered, he shall pay the 
and eight, shall, in any manner affect costs. 
the first and fourth clauses in the AMERCEMENT, in prarlice. A 
ninth section of the first article; and pecuniary penalty imposed upon a 
that no state, without its consent, person who is in misericordia; as, for 
_II be deprived of its equal sufJiage example, when the demandant or 
in the Senate." plaintiff, tenant ot defendant .e re· 

AMENDMENT, practice, is the trazit, or receuit in cont~ CUe 

oorrection by the court of an error rit& 8 Co. 58; Bar. Ab. Fines and 
committed in the progress of a cause. Amercements. Fonnerlyif the sherift' 
Amendments at common law, inde- failed in obeying the writs, rules, or 
pendently of any statutory provision orders of the court, he might be 
on the subject, are in all cases in the amerced; that is, a penalty mmht be 
discretion of the court, for the fur. imposed upon him; but this practice 
therance of justice; they may be has been superseded by attachment. 
made while the proceedings are in In New Jersey and Ohio, the sherifi' 
paper, that is, until judgment is sign. may, by statutory provision. beamerc
ed, and during the term in which it ed for making a retum contrary to 
is signed; for until at the end of the the provision of the statute. Coxe, 
term the proceedings are considered 136, 169; 6 Haist. 334; 3 HaIst. 
only in .fieri. and consequently sub- 270, 271; 5 Haist. 319; 1 Green, 
ject to the control of the court; 2 159,341; 2 Green, 350; 2 South. 
Burr. 756; 3 Bl. Com. 407; 1 Salk. 433; 1 Ham. 275; 2 Ham. 503; 6 
47; 2 Salk. 566; 3 Salk. 31; Co. Ham. 452; Wright, 720. 
Liu. 260; and even after judgment AMERCIAMENT, or AMERCE
is signed, and up to the latest period MENT, in the Englu" lalt1. Ape
of the action. amendment is, in most euniary punishment arbitrarily ~ 
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po.d by __ lord or c:ouot, ia.. dialiuc:bieement wbieh ...... hie 
&incti.oo ~ a fiDe, which ia a- to member. aa such. Willc. on Corp. 
pIeII8ed IICCOntiag to the lllatute. n. 708. The power of Iimotion is in
Kitch. '78.-AMa'Cia__ POJfIl, cident to a corporation, 2 Str.81'9; 
when the amerciameDl is made by 1 Burr. 539. In Rex. v. Richardeoo. 
the sheriff, or any other officer of the Lord MauatieId apec:ified thJee aorta 
king. 'Bl. Com. 372. of o8ences fur which IUl officer might 

AMI. Vide ProeAria .. ,. be dischargecl; tint, web as have no 
AMICABLE ACTION, in pMfI· illllDfllliate relation to the office, but 

.,11lllRia JINICIicc, is an action ell- are in themsei'Yea of 80 infalbOUa a 
terecl by agreement of partiea on the nature, as to render the offender unfit 
dockets of the courts; when entered, to execute any public franchise; 18-
8UCh action. OODSidered 88 if it had condly, auch 88 are only agaiJlllt hi8 
been ad'Yenely commenced, and the oath, and the duty of Iria office .. a 
dekndaDt had heeD regularly 1UJIl- corporator, and amount to breeches 
mooed. An amicable action may be of the tacjt COIIdition aDDexed to hia 
entered. by attorney, iodepelldently of office; thirdly, the third offence. of 
the proviaiona of the act of 1806. 8 a mixed Dature; 88 being an oflimce 
8. & R. 56'7. not only against the duty of his 

AMICUS CURLE, CI Jrimtl cf office. but also a matter indictable a& 
1M eoarC, ia prracIi«. One who as common law. 2 Bin&. R. «8. And 
a alaDder by, when a judge is doub&- Lord Mansfield considered the Jaw as 
ful or mistak811. in a matter of law, 1Jettled, that though a corporation bas 
may infima the court. 2 Inat. 1'78; express power of amotion, yet for tM 
a Via. Abr. '75; aDd any OIIe, as first sort of offimoea, there muat be a 
alllir.u curice, may make an applica- pnmoua indictment and ClOIlviction; 
aion to th~ court in m.your of an inimt, and that there waa DO authority BiBee 

thoup he be DO relation, 1 Vee.. Sea. &gg'1 Cue, 11 Rep. 99, which "18 
813. that the power of trial as well .. or 

AMNESTY, ~,iaan act amoticm, fOr the second ofl"ellce i. not 
or oWivioD of past oftimca, granted incident to every corporation. He 
by tile goyernment to thoee who have also oblened: "We think that from 
been guilty of any neglect or crime, the reason of the thing, from the .. 
usually upon CODdition that they reo ture of the corporation, and for the 
tuna to their duty within a certain sake of order and good goyel1UDellt, 
period. An amnesty is either expl'ell8 this power is incident as much as the 
or implied; it ia expreea when 80 de- power of makiag by ..... " Doug. 
clared in direct tel'lm; and it is im- 1<&9. 
plied when a tJeaty of peace is made See generally, Willcock on Mun. 
between contendiDf pa.rtiee. Vide Corp. 268; 6 COlIn. Rep. 582; 6 
Vattel, u. .• , Co ~, ,20,21,22; ED- Mus. R. 462; Ang. & Am. on 
cyclop. Amer. h. t. Corpor.286. 

AMORTIZATION, eonIruII, ita AMOTION, IorI., An amotion of 
de Erwlid low. An alienalion of poaeaaion fiom an estate ia an ouater 
lands or teIlement.8 in morcmain, 2 which happens by a species of m.. 
stat. Ed. 1. seisin or turning out of the legal pro-

AMORTISE, i" ~: to prietor before his estate is deteimined. 
alien lands in mortmain. 3 BI. Com. 198, 199. Amotion ia 

AMOTION, in corporations and also applied to personal chattels where 
aompaniea, is the act of removing an they are taken unlawfully out of 
c6:er ~ hla 08ice; it dit1era from the poIIBIioa of the owner, or of 
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one w80 bas & special property ill wry commonly a ,rwad of .. 
tbern. jucigmeDte.. 7 Bam. & Cree. 168; a 

AMPLlATIONLcieiZ lc&.,. A de- Bing. R. 966; 8 Biag. R. 667,688; 
iIrring of judgment util the eauae 3 Atk, 818; I EdeA'. R. 2.12; 1 W. 
is fiIrtlIer examined. In this cue tIae 81. 161; 6 Ves. jr. 676, 676; 8 
jadppronouneed the word UIpliu, Swaoat. R. 661; 1 Tum. &R.IOS. 
01' by writing the letters N. L. for 388; 1 R. & 1\(. 862,416.477; 4 
--lit-, .tying that tile cause Burr. R •. 1962, 2022,2088 ; 6 T. It. 
wu DOt clear. In practice it is u.ual 691; 4 Bam. " Cr. 866 ; 7 Dowl." 
in dae courts, wbeD time is talum to Ry. 261 ; Cu. T. Taib. 140; a. P .. 
ron. a judgment to enter a curia ad- WIllS. 891 ; a Bro. C. C. 889, a. 
IIi..-e _; cur. ad •• 8"lt, (q. y.) ANATOCISM, ill ,4s civi' lae, ia 

AMPLIATION, Fmaclle... It usury, which COD8iMa ill takiag in. 
IIignifiea the giYiDg a duplicate of IUl terest on interest, or receiving com. 
acquittance or other ioatrument, in pound interest. This is forbiddea.. 
order tIaat it may be produced in dif. Code, lib. 4, t. 82, 1. 80. 
&eat places. The copies which no- CoUN of equity have censidered 
Iaries make out of acts passed before contracts &>r compounliiag interest 
them, and which are delivered to the illegal and within the statute of usury. 
JIIl.fties. are aI.o called ."'&"0"" Cu. T. Talbot, 40; et vide Cam. Rep. 
Diet. de Jur. h. L 849; Mass. 947; 1 Ch. Cu. 128 i 

AMY or a., a French word mg. 2 Ch. Cu. 36. ADd coatra 1 Vern.. 
Difying Jrieflll. ProcAei" .... ,. (q. 190. But when the interest hu once 
v.) the nezt friend. Alim a"", a accrued, and a balance hu heeD __ 
foreigner, citizen or subject to £OIIle tled between the parties, they may 
frieoaIy power or prince. lawfully agree to tum such iaterest 

AN, JOUR, ET WASTE. See into principal, 10 as to oarry interest 
y ... , da" alld tDCUIe. i"ju"'ro. Com. on Usury, ch. 2, s. 

ANALOGY, cotUtructiora, is the 14, p. 146 et seq. 
IIimilitudeofrelations which ezmt be- ANCESTOR,~, one wlao 
tween things compared; it is the in· has preceded another in a direct line 
duetion made from a known met. To of descent; an ascendant. It cllifel'8 
reuoo analogically is to draw con. from the word predecessor, for anC88-
elusions based on this similitude ~f tor is applied to natural peJ'llODS, wbile 
relations, on the resemblance, on the predecessor refers to a body corpo
COIUleDon which is perceived between rate. Vide 2 Black. Com. 209; Hac. 
!he o~ compared. "It is this Ab. h. t.; 1 Ayl. Paftd. 58. 
pde says Toullier, "which leads ANCESTREL. What relates to 
!he lawgiver like other men, without or bas been done by one's ancestors, 
his obeerving it. It is analogy which as homage ancestrel, and the like. 
induces us with reason to suppose ANCHORAGE, mer. Ie.. A toO 
that following the example of the paid for every anchor cast from a 
Creator of the universe, the lawgiver ship into a river, and sometimes a toll 
has established general and uniform bearing this name is paid although 
Jaws, which it is unneceaary to re- there be no anchor cast. This toll 
peat in all anaiagous cases." Dr. is said to be incident in allJlO8t every 
av. Fr. liv. 3, t. 1, C. 1. Vide Ang. port. 1 Wm. BI. 413; 2 Chit. Com. 
on Adv. Enjoym. 80, 31; Hale's Law,16. 
Com. Law, 141. Analogy hu been ANCIENT DEMESNE. E'WI. 
declared to be an &rJPIment or guide laro, are those lands which either 
ill .iumiog legal judgbleota, and is were reserved to the crown at the 
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original distribution of landed pro
perty, or such as came to it after
wards, by forfeiture or other means. 
1 Salk. 67; Hob. 88; 4 Inst. 264 ; 
1 BI. Com. 286; &C. Ab. h. t.; F. 
N.B.14. 

ANCIENT LIGHTS, utaU., are 
windows which have been opened 
for twenty years and enjoyed without 
molestation by the owner of the 
house. 6 Har. & John. 477; 12 
Mass. R. 157, 220. It is proposed to 
consider, 1, How the right of ancient 
light is gained. 2, What amounts 
to interruption of an ancient light. 3, 
The remedy for obstructing an an
cient light. 
. ~ 1. How the right of opening 
or keeping a window open is rined. 
1. By grant. 2. By lapse 0 time. 
Formerly it was holden that a party 
could not maintain an action for a 
nuisance to an ancient light, unless 
he had gained a right to the window 
by prescription. 1 Leon. 188 ; Cro. 
Eliz. 118. But the modem doctrine 
is, that upon proof of an adverse 
enjoyment of lights for twenty years 
or upwards, unexplained, a jury may 
be directed to presume a right by 
grant, or otherwise, 2 Saund. 175, 
a; 12 Mass. 159; 1 Esp. R. 148. 
See also 1 Boa. & Pull. 400; 3 East, 
299; Phil. Ev. 126; 11 East, 372; 
Esp. Dig. 636. But if the window 
was opened during the seisin of a 
mere tenant for life, or a tenancy for 
years, and the owner in fee did not 
acquiesce in, or know of the use of 
the light, he would not be bound. 
11 F.ast, 372; 3 Camp. 444; 4 
Campb. 616. If the owner of a 
close builds a house upon one half of 
it, with a window lighted from the 
other half, he cannot obstnlct lights 
on the premises granted by him; 
and in such case no lapse of time is 
necessary to confirm the grantee's 
right to enjoy them. 1 Vent. 237, 
289; 1 Lev. 122; 1 Keb. 563; Sid. 
167, 227; L. Raym. 87; 6 Mod. 
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116,; 1 Price, 27; 12 Mass. 159; 
Rep. 24; 2 Saund. 114, n. 4; 
Hamm. N. P. 202; Selw. N. P. 
1090; Com. Dig. Action on the case 
for a Nuisance, A. Where a build
ing has been used twenty years to 
one purpose, (as a malt house,) and 
it is converted to another (as a dwel
ling-house,) it is entitled lD its new 
state only to the same degree of light 
which was necessary in its former 
state. 1 Campb. 322; and see 3 
Campb. 80. It has been justly 
remarked, that the English doctrine 
as to ancient lights can hardly be 
regarded as applicable to narrow lots 
in the new and growing cities of this 
oountry; for the effuct of the rule 
would be greatly to impair the value 
of vacant lots, or those having low 
buildings upon them, in the neigh
bourhood of other buildings more 
than twenty years old. 3 Kent, Com. 
446, n. 

~ 2. What amounts to an interrup
tion of an ancient light. Where a 
window has been completely blocked 
up for twenty years, it loses its pri
vilege. 3 Camp. 514. An abandon
ment of the right by express agree
ment, or by acts from which an 
abandonment may be inferred, will 
deprive the party having such ancient 
light of his right to it. The building 
of a blank wall where the lights for
merly existed, would have that effect. 
3 B. & Cr. 332. See Ad. & Ell. 325. 

~ 3. Of the remedy for interrupt
ing an ancient light. 1. An a~tion 
on the case will lie against a person 
who obstnlcts an ancient light. 9 
Co. 58; 2 Rolle's Abr. 140, I. Nu
sans, G. 10. And see Bac. Ab. 
Actions on the Case, (D); Carth. 
454; Comb, 481 ; 6 Mod. 116.-2. 
Total deprivation oflight is not neces
sary to sustain this action, and if the 
party cannot enjoy the light in 80 free 
and ample a manner as he did before, 
he may sustain the action, but there 
should be some sensible diminutioD 
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of the light and air, 4 Esp. R. 69.-
3. The building a wall which merely 
obstructs the sight is not actionable, 
9 Co. 58, b; I Mod. 55.-4. Nor is 
the opening windows and destroying 
the privacy of the adjoining property; 
but such new window may be imme
diately obstructed to prevent a right 
10 it heing acquired by twenty years' 
use. 3 Gampb. 82. 

See generally on this subject, I 
Nels. Abr. 56,7; 16 Vine Abr. 26; 
I Leigh's N. P. Co 6, s. ~, p. 558; 
U E.C.L. R.218; 24Id.4UI; 21 
Id •• i73; lid. un ; 10 Id. 99; 28 
Ide 143; 23 Am. Jur. 46 to 64; 3 
Kent, Com. 446, 2nd ed.; 7 Wheat. 
R. 109; 19 Wend. R. 309; Math. 
on Pres. 318 to 323. 

ANCIENT WRITINGS, ern. 
dmce. Deeds, wills, and other writ. 
ings more than thirty years old, are 
considered ancient writings. They 
may in general be read in evidence, 
without any other proof of their exe· 
cution than that they have been in 
the possession of those claiming rights 
under them. Tr. per Pais, 370; 7 
East,R.279; 4Esp.R.l; 9Ves.Jr. 
6; 3 John. R. 292; 1 Esp. R. 275 ; 
5 T. R. 259; 2 T. R. 466; 2 Day's 
R.280. But in the case of deeds 
possession must have accompanied 
them. Plowd. 6, 7. See Math. Pres. 
271, n. (2). 

ANCIENTLY, in IAe EnK'i,A 
lalli, a term for eldership or seniority 
used in the statute of Ireland, 14 
Hen. 8. . 

. ANCIENTS, in tAe E~lilA law. 
A term for gentlemen in the Inns of 
Courts who are of a certain standing. 
In the middle temple all who have 
pasaed their readings are termed 
ancients. In Gray's Inn, the ancients 
are tbe oldest barristers; besides 
which the society consists of bene hers, 
barristers and students. In the Inns 
of Chancery, it consists of ancients, 
and students or clerks. 

ANIENS. In sorne of our law 
VOL. 1.-10. 
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books signifies void, of no force. F. 
N. B. 214. 

ANIMAL, property. A name 
given to every animated being pro
vided with digestive organs. In law 
it signifies all animals except those of 
the human species. Animals have 
the power of locomotion, or they 
are deprived of that faculty. Those 
which possess the locomotive power, 
are distinguished into such as are 
domita, and such as arefera naturdl. 
It is laid down, that in tame or do
mestic animals, such as horses, kine, 
sheep, poultry, and the like, a man 
may have an absolute property, 
because they continue perpetually 
in his possession, and occupation, 
and will not stray from his house 
and person unless by accident or 
fraudulent enticement, in either of • 
which cases the owner does not lose 
his property. 2 BI. Com. 390; 2 
Mod. 319. But in animals Jere na
tura, a man can have no absolute 
property; his property in them is 
qualified; they belong to him only 
while they continue in his keeping 
or actual possession; for if at any 
time they regain their natural liberty , 
his property instantly ceases, unless 
they have Qnimllm reurlendi, which 
is only to be known by their usual 
habit of returning. 2 BI. Com. 396 ; 
3 Binn. 546; Bro. Ab. Propertie, 
37 ; Com. Dig. Biens, (F); 7 Co. 
17 b; 1 Ch. Pro 87; Inst. 2, 1, 15. 

The owner of a mischievous ani. 
mal, known to him to have this vice, 
is responsible, when he permits him 
to go at large and do mischief, for 
the damages he may occasion, 2 
Esp. Cas. 492; 4 Campb. 198; 1 
Starkie's Cas. 285; 1 Holt, 617; 
2 Str. 1264; Lord Raym. 110; B. 
N. P. 77; 1 B. & A. 620; 2 C. M. 
& R. 496; 5 C. & P. I ; S. C. 24 
E. C. L. R. 187. This principle 
agrees with the civil law. Domat, 
Lois Civ. liv. 2, t. fI, S. 2. And any 
person may justify the killingofsuili 
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ferocious animal, 9 Johns. 233; 10 I ANIMUS FURANDI, en,,,. lalit, 
Johns. 365; 13 Johns. 312. The an intention to steal. In order to 
owner of such an animal may be: constitute larceny, (q. v.) the thief 
indicted for a common nuisance, 1 must take the property anin,o Juratl. 
Russ. Cr. 30a; Ch. Cr. Law, 643; di, but this is expressed in the defini. 
Bum's Just., Nuisance, 1. III Louis. tion of larceny by the word felonious, 
iana, the owner of an animal is 3 Inst. 107; Hale, 503; 4 BI. Com. 
answerable for the damage he has 229. Vide 2 Russ. on Cr. 96; 2 
caused; but if the animal had been Tyler's R. 272. When the taking 
lost, or had strayed more than a day, of property is lawful, although it may 
he may discharge himself from this I afterwards be converted, animo ft· 
responsibi.lity, by abandoning him to randi, to the taker's use, it is not 

. the person who has sustained the larceny, 3 Inst. 108; Bac. Ab. Fel. 
injury i except where the master has • ony, (C); 14 Johns. R. 294 i Ry. & 
turned loose a dangerous or noxious Mood. C. C. 160; lb. 137; Prio. of 
animal i for then he must pay. all the Pen. Law, ch. :.12, ~ 3, p. 279, 281. 
harm done, without being allowed to ANIMUS REVERTENDI, an 
make the abandonment. Civ. Code, intention of returning. A man 
art. 230 I. retains his domicil, if he leaves it 

ANIMALS OF A BASE NA· animo revertendi, 3 Rawle R. 312; 
. TURE, are such animals, which 1 Ashm. R. 126 i Fost. 97; 4 BI. 
though they may be reclaimed, are Com. 225; 2 Russ. on Cr. 18 ; Pop. 
not such that at common law alar. 42, 52; 4 Co. 40. 
ceny may be committed of them, by ANN, or more properly An. This 
reason of the baseness of their na· is a French word used by some of 
ture. Some animals which are now our old law writers. It signifies year. 
usually tamed come within this class, Vide Com. Dig. h. t. 
as dogs and cats; and others which, ANNATES, teel. lallt. First 
though wild by nature, and oftener fruits paid out of spiritual benefices 
reclaimed by art and industry, clearly to the pope, being the value of one 
fall within the same rule; as, bears, year's profit. 
foxes, apes, monkeys, polecats, fer. ANNEXATION, proptrty, is the 
rets, and the like, 3 Inst. 109; 1 union of one thing to another. In 
Hale, P. C. 511,512; 1 Hawk. P. the law relating to fixtures, (q. v.) 
C. c. 33, s. 36; 4 Bl. Com. 236; 2 annexation is actual or constructive. 
East, P. C.614. By actual annexation is understood 

ANIMUS, the intent, the mind every mode by which a chattel can 
with which a thing is done, as ani- be joined or united to the freehold. 
mUs cancellandi, the intention of By constructive annexation is under. 
cancelling; animus furandi, the in. stood the union of such things as have 
~ntion of stealing; animus manendi, been holden parcel of the realty, but 
the intention of remaining; animus which are not actually annexed, fix. 
morsndi, the intention or purpose of ed, or fastened to the freehold; for 
delaying. Contracts are valid, when example, deeds, or chattels, which 
legal in other respects, when the par. relate to the title of the "inherit. 
ties intended to bind themselves, but ance." Shep. Touch. 469. Vide 
when such an intention was absent, Amos & Fer. on Fixtures, 2. 
they are not binding. Whether the ANNI NUBILES, the age a girl 
act of a man, when in appearance becomes by law fit for marriage, 

. criminal, is so or not, depends upon which is twelve. 
the intention with which it was done. ANNIENTED, from the French 
'Vide Intention. 
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aneanlir; abrogated or made null. 
Litt. sect. 741. 

ANNO DOMINI, in tAe yea,. of 
our Lord, abbreviated A. D. i the 
computation of time from the incar
nation of our Saviour, which is used 
88 the date of all public deeds in the 
United States and Christian coun
tries, on which account it is called 
the" Vulgar rera." 

ANNON..E CIVILES, cinllaw. 
A species of rent issuing out of cer
tain lands, which were paid to some 
monastaries. 

ANNUAL PENSION. Annual 
reJtt, in the Scotch law, a yearly 
profit due to a creditor by way of 
interest for a given sum of money. 
RigAl of annual rent, the original 
right of burdening land with yearly 
payment for the payment of money. 

ANNUI'l'Y, ira contract,. An 
annuity is a yearly sum of money 
granted by one party to another in 
fee for life or years, charging the 
person of the grantor only. Co. 
Litt. 144 i 1 Lilly's Reg. 89 i 2 Bl. 
Com. 40 i 5 M. R. 312. An annu
ity is an incorporeal hereditament. 
It is difierent from a rent charge, 
with which it is frequently confound
ed, in this i a rent charge is a burden 
imposed upon and issuing out of 
landi, whereas an annuity is charge
able only upon the perlO1&, of the 
grantee. Hac. Abr. Annuitv, A. See 
for many regulations in England re
lating to annuities, the stat. 17 Geo. 
8, Co 26. 

An annuity may be created by 
contract, or by will. 

The first payment of an annuity 
is to be made at the time appointed 
in the instrument creating it. In 
cases where a testator directs the 
annuity to be paid at the end of the 
first quarter, or other period before 
the expiration of the first year after 
his death, it is then due; but in fact 
it is not payable by the executor 
till the end of the year; 3 Mad. Ch. 
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R. 167. When the time is not ap
pointed, as frequently happens in 
wills, the following distinction is 
presumed to exist. If the bequest be 
merely in the form of an annuity, as 
a gift to a man of "an annuity of 
one hundred dollars for life," the 
first payment will be due at the end 
of the year after the testator's death. 
But if the disposition be of a sum of 
money, and the interest to be given 
as an annuity to the same man for 
life, the first payment will not accrue 
before the expiration of the second 
year after the testator's death. This 
distinction, though stated from the 
bench, does not appear to have been 
sanctioned by express decision. 7 
Ves. 96,97. 

The Civil Code of Louisiana 
makes the following provisions in 
relation to annuities; namely. The 
contract of annuity is that by which 
one party delivers to another a sum 
of money, and agrees not to reclaim 
it, so long as the receiver pays the 
rent agreed upon, art. 2764. This 
annuity may be perpetual or for 
life, art. 2765. The amount of the 
annuity for life can in no case exceed 
the double of the conventional interest. 
The amount of the perpetual annuity 
cannot exceed the double of the con
ventional interest, art. 2766. Con
stituted annuity is essentially re
deemable, art. 2767. The debtor 
of a constituted annuity may be 
compelled to redeem the same: 1 t 
If he ceases fulfilling his obligation 
during three years: 2, If he does 
not give the lender the securities 
promised by the contract, art. 2768. 
If the debtor should fail, or be in a 
state of insolvency, the capital of 
the constituted annuity becomes 
exigible, but only up to the amount 
at which it. is rated, -according to 
the order of contribution amongst 
the creditors, art. 2769. A similar 
rule to that contained in the last 
article has been adopted in England. 
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See stat. 6 Goo. 4, c. 16, s. 54 and 
108; note to Ex parte James, 5 
Ves. 70~, 1 Sup. to Ves. Jr. 431 ; 
note to Franks v. Cooper, 4 Ves. 
763; 1 Supp. to Ves. Jr. 308. The 
debtor, continues the code, may be 
compelled by his security to redeem 
the annuity within the time which 
has been fixed in the contract, if 
any time has been fixed, or after 
ten yoors if no mention be made of 
the time in the act, art. 2770. The 
interest of the sums lent, and the 
arrears of constituted and life annui. 
ty, cannot bear interest but from the 
day a judicial demand of the sume 
has been made by the creditor, and 
when the interest is due for at loost 
one whole year. The parties may 
only agree that the same shall not 
be redeemed prior to a time which 
cannot exceed ten yoors, or without 
having warned the creditor a time 
before, which they shall limit. Art. 
2771. 

See generally, Vine Abr. Annuity; 
Bac. Abr. Annuity and Rent; Com. 
Dig. Annuity; 8 Com. Dig. 909; 
Doct. Plac. 84; 1 Rop. on Leg. 
588; Dict. de Jurisp. aux mots 
Rentes viageres, Tontine. 1 Harr. 
Dig. h. t. 

ANONYMOUS. Without name. 
This word is applied to such books, 
letters or papers, which are published 
without the author's name. No man 
is bound to publish his name in con· 
nexion with a book or paper he has 
published; but if the pUblication is 
libellous, he is equally responsible 
as if his name were published. 

ANSWER, pleading in equity, is 
a defence in writing made by a de. 
fendant, to the charges contained in 
a bill or information, filed in a court 
of equity by the plaintiff against him. 
The word answer involves an ambi· 
guity; it is one thing when it simply 
replies to a question, another when it 
meets a charge; the answer in equity 
includes both senses, and may be 

ANS 

divided into an examination and a 
defence. In that part which consists 
of an examination, a direct and full 
answer, or reply, must in gE'neral be 
given to every question asked. In 
that part which consists of a defence. 
the defcndant must slate his case dis. 
tinctly; but is not required to give 
information respecting the proofs that 
are to maintain it. Gresl. Eq. Ev. 
16. As a defendant is called by a 
bill or information to make a disc0-
very of the several charges it con· 
tains, he must do so, unless he is 
protected either by a delIUJrrer, a 
plea or disclaimer. It may be laid 
down as an invariable rule, that what· 
ever part of a bill or information is 
not covered by one of these must be 
defended by answer. Redesd. Tr. 
Ch. PI. 244. In form it usually be. 
gins, 1st, with its title, specifying 
which of the defendants it is the an· 
swer of, and the names of the plain. 
tiffs in the cause in which it is filed 
as answer; 2d, it reserves to the da
fendant all advantages which might 
be taken by exception to the bill; 
3d, the substance of the answer, ac· 
cording to the defendant's knowledge, 
remembrance, information and belief. 
then follows, in which the matter of 
the bill, with the "interrogatories 
founded thereon, are answered, one 
after the other, together with such 
additional matter as the defendant 
thinks necessary to bring forward in 
his defence, either for the purpose of 
qualifying, or adding to, the case 
made by the bill, or to state a new 
case on his own behalf; 4th, this is 
followed by a general traverse or 
denial of all unlawful combinations 
charged in the bill, and of all other 
matters therein contained; 5th, the 
answer is always upon oath or affirm· 
ation, except in the case of a corpo
ration, in which case it is under the 
corporate seal. In Bflbsfance the an· 
swer ought to contain, 1st, a state. 
ment of facts and not arguments; 2d. 
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a confession and avoidance, or tra· this, that the latter does not charge 
yerae and denial of the material parts the accuser but others. 
of the bill; 3d, its languuge ought to APOSTACY, Eng. laUl, is a total 
be direct and without evasion. Vide renunciation ofthe Christian religion, 
generally as to answers, Redes. Tr. and differs from heresy, (q. v.) This 
Ch. Pl. 244 to 254; Coop. Pl. Eq. offence is punished by the statute of 
312 to 327; &ames Pl. Eq. 34 et 9 & 10 W. 3, c. 32. Vide Christi· 
seq. For an hbttorical account of anit,. 
this instrument, see 2 Bro. Civ. Law, APOSTLES. In the British COUN 
371, n. of admiralty when a party appeals 

ANTEDATE. To put a date to from a decision made against him, he 
an instrument of a time before the prays apostles from the Judge, which 
time it was written. Vide Dale. are brief letters of dismission, stating 

ANTENATI. Bom before. This the case, and declaring that the record 
term is applied to those who were will be transmitted. 2 Brown's Civ. 
born or resided within the United and Adm. Law, 438. 
States before or at the time of the APPARATOR or APPARITOR, 
declaration of iD~ndence. These eeele,. law. An officer or messen· 
had all the rights of citizens. 2 ger employed to serve the process of 
Kent, Com. 61, et seq. the spiritual courts in England. 

ANTHETARIUS, oblOlete.- APPARLEMENT. Resemblance. 
When a man wu accused of an of. It is said to be derived from pareille
fence, and he endeavoured to dis· ment, French, in like manner. Cunn. 
charge himself of the fact by recri. Dict. h. t. 
minating and charging the accuser APPEAL, Eng. crim. laUl. Is the 
with the same' fact, he was' called accusation, in a legal form, of a per· 
antbetarius. Jacob, h. t. son for a crime by him committed'; 

ANTICHRESIS, ill contract.. A 'or, it is the lawful declaration of an· 
word used in the civil law to denote other man's' crime, before a compe. 
the contract by which a creditor ae- tent judge, by one who sets his name 
quires the right of reaping the fruit to the declaration, and undertakes to 
or other revenues of the immovables prove it, upon the penalty which may 
given to him in pledge, on condition ensue thereon, Vide Co. Litt. 123 
of deducting annually their proceeds b, 287 b; 5 Burr. R. 2643, 2793 f 
{rom the interest, if any is due to him, 2 W. Bl. R. 713; 1 B. & A. 405. 
and afterwards from the principal of Appeals pf murder, as well u of trea· 
his debt. Louis. Code, art. 3143; son, felony or other offences, together 
Diet. de Juris. Antichrese, Mortgage; with wager of battle, are abolished by 
Code Civ. 2085. Dig. 13, 7, 7; stat. 69 Geo. 3, c. 46. ' 
4, 24, 1 ; Code, 8, 28, 1. APPEAL, practice, is the act by 

ANTINOMY. A term used in which a party submits to the decision 
the civil law to signity the MIl or or a superior court, a cause which 
apparent contradiction between two has been tried in an inferior tribunal. 
laws or two decisions. Merl. Repert. The appeal generally annuls the judg. 
h. 1. Vide CorYlicl f!f Law.. ment of the inferior court, so far that 

ANTITHET ARIUS, old Eragli,A DO action can be taken upon it until 
,.",. The Dame given to a man who after the fipal decision of the cause. 
endeavours to discharge himself of Its object is to review the whole case, 
the crime of which he is accused by and to secure a just judgment upon .. 
retorting the charge on the accUller. the merits. An appeal differs from 
Be di1Iimt fiom an approver (q. v.) in proceedings in error, under which the 

10· 
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errors committed in the proceedings 
arc examined, and if any have been 
committed the first judgment is re
versed; because in the appeal the 
whole case is examined and tried as 
if it had not been tried before. Vide 
Dane's Ab. h. t.; Serg. Const. Law, 
Index, h. t.; and article Court. of 
'Ae Unitf'd State,. 

APPEARANCE, in practice, sig
nifies the filing common or special 
bail to an action. The appearance 
of the parties is no longer (as for
merly) by the actual presence in 
court, either of themselves or their 
attorneys. It is to be observed, how
ever, that an appearance of this kind 
is still supposed; and exists in fiction 
or contemplation of law. But in fact 
the appearance is effected on the part 
of the defendant (where he is not 
arrested) by making certain formal 
entries in the proper office of the 
court, expressing his appearance, or, 
in case of arrest, it may be consider
ed as effected by giving bail to the 
action. On the part of the plaintiff, 
no formality expressive of appearance 
is observed, but upon the appearance 
of the defendant, effected in the man
ner above described, both parties are 
considered as in court. Impey's Pro 
216. The appearance of either party 
may in general purport to be either 
in his own person or by attorney, 
but when he appears by attorney, 
there ought regularly, and there is 
always supposed to be, a warrant in 
writing executed by him for that pur
pose. There are certain persons, 
namely, infant., married lL'omm 
(when sued without their husbands,) 
and idiot" who are incapable of ap
pointing an attorney, to appear for 
them in court. The appearance and 
pleadillJ(8 of such persons must con
sequently not purport to be by attor
ney, nor be 80 entered on record, 
.. bether an attorney in fact be em
ployed or not. See 1 Tidd, Pro 68, 
75; 1 Arch. Pro 22; 2 John. 192; 
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8 John. 418; 14 John. 417; 6 Pick. 
413. The appearance, in common 
with all other subsequent proceedings 
supposed to take place in court, should 
(in accordance with the ancient prac
tice) purport to be in term time. It 
is to be observed, however, that 
though the proceedings are expressed 
as if occurring in term time, yet much 
business is now, in fact, done during 
the periods of vacation. 

In most suits and prosecutions the 
proceedings are maM,(ed by attor
neys, and parties in general may pro
secute or appear and defend either by 
person or by attorney, yet there are 
many cases in which it must purport 
othertDi,e on tAe pleading,. For 
example, infants cannot appoint an 
attorney, they must therefore prose
cute or appear by guardian or pro
chein amy. An idiot can appear only 
in person; as plaintiff he may sue in 
person or by next friend; but a 
lunatic may, if of full age, appear by 
attorney, if under age, by guardian. 
2 W ms. Saund. 335; lb. 332 (a) n. 
(4). A feme covert, when sued alone, 
should defend in person. 3 W ms. 
Saund. 209 b; and when the cause 
of action accrued, and she afterwards 
marries, and she is sued as a feme 
sole, she must plead her coverture in 
person, and not by attorney. Co. 
Litt. 125. When the party pleads 
to the jurisdiction, he must plead in 
person. Summary on Pleading, 51 ; 
Merrif. Law of Att. 58. A plea of 
misnomer must always be in person 
unless it be by special warrant of at
torney. 1 Chit. on PI. :-198; Sum
mary on Pleading, 50; 8 Wms. 
Saund. 209 b. 

APPELLANT, practice, he who 
makes an appeal from one jurisdic
tion to another. 

APPELLEE, practice. The par. 
ty in a cause on which an appeal has 
been made, who is not the appel. 
lant. 

APPENDANT, is an inheritance 
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belonging to another inheritance. 
Land cannot be appendant to land; 
Co. Lin. 121; 4 Co. 86; an incor. 
poreal hereditament may be append. 
ant to land as a right of way. Ap. 
pendant di1rers from appurtenance in 
this, that the fonner always arise 
from prescription, whereas an appur. 
tenance may be created at any time. 
1 Tho. Co. Lin. 206; Wood's Inst. 
121 ; Dane's Ab. Index, h. t; 2 Vin. 
Ab. 594; Com. h. t. 

APPENDITIA, from appendo, to 
hang at or on; the appendages or 
pertinencies of an estate; the appur. 
tenances to a dwelling, &c.; thus 
peret.Aoll.u are the appenditia do. 
au, &C. 

APPOINTMENT, in claQncery 
pracht¥, is the act of a person au· 
thorised by a will or other instrument 
to direct how trust property shall be 
dispoeed of, directing such disposition 
agreeably to the general directions of 
the trust. The appointment must be 
made in such a manner as to come 
within the spirit of the power. And 
although at law the rule only requires 
that some allotment, however small, 
ahall be given to each person, when 
the power is to appoint to and among 
severaI persons; the rule in equity 
diBers, and requires a real and sub
lllantial portion to each, and a mere 
nominal allotment to one is deemed 
illusory and fraudulent. When the 
distribution is left to discretion, with· 
out any prescribed rule, as to lUCia 
of the children as the trustee shall 
think proper, he may appoint to one 
ooIy, 5 Ves. 857; but if the words 
be, tlfllong_ the children as he should 
think proper, each must have a share, 
and the doctrine of illusory appoint. 
ment applies, 4 Ves. 771; Prec. Ch. 
258; 2 Vern. 513. Vide, generally, 
ISupp. to Ves. Jr. 40,95,201, 285, 
237; 2 Id. 127; 1 Vern. 67, n.; 1 
Ves. Jr. 310, n. ; 4 Kent, Com. 337 ; 
Sngd. on Pow. Index, h. 1.; 2 Hill. 
Abo Index, h. t. 
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APPOINTMENT, gOfJernmmt, 
mill,. The act by which a person 
is selected and invested with an office; 
as the appointment of a judge, of 
which the making out of his commis
sion is conclusive evidence, 1 Cranch, 
137, 155 ; 10 Pet. 343. The appoint
ment of an executor, which is done 
by nominating him as such in a will 
or testament. By appointment is also 
understood a public employment, 
nearly synonymous with office. The 
distinction is this, that the term ap
pointment is of a more extensive sig
nification, than office; for example, 
the act of authorising a man to print 
the laws of the United States by au
thority, and the right conveyed by 
such act, is an appointment, but the 
right thus conveyed is not an office. 
17 S. & R. 219, 233. 

APPORTIONMENT, contract,. 
Lord Coke defines it to be a division 
or partition of a rent, common, or 
the like, or the making it into parts. 
Co. Litt. 147. This definition seems 
incomplete. Apportionment frequent. 
Iy denotes, not division but distribu. 
tion; and in its ordinary technical 
sense, the distribution of one subject 
in proportion to another previously 
distributed. 1 Swanst. C. 338, n. 
Apportionment may be considered in 
two points of view; 1, when it can 
take place in relation to the su~iect
matter of the contract; 2, when there 
are two or more persons claiming the 
performance of the contract, and each 
of whom is entitled to a proportion; 
and, 3, when rents can be apportioned 
as to time. 

1. When there is a special con· 
tract between the parties, generally 
speaking according to the rules of 
the common law, no compensation 
can be recovered, unless the contract 
bas been entirely fulfilled; 4 Greenl. 
R. 454; 2 Pick. R. 267; 10 Pick. 
R. 209; 4 Pick. R. 103; 4 McCord, 
R. 26, 246; 6 Verm. R. 35; the 
subject of the contract being a com· 
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plex event, constituted by' the per. 
formance of various acts, the imper. 
fect completion of the event, by the 
performance of some only of those 
acts, cannot by virtue of that contract 
of which it is not the su~iect, afford a 
title to the whole, or any part of the 
stipulated benefit. See in support of 
this principle, 1 Swanst. c. 338, n. 
and the cases there cited; Story, 
Bailm. § 441; Chitty, Contr. 168; 
3 Watts, R. 331; 2 Ma88. R. 147 ; 
2 Id. 436; 3 Hen. & Munf. R. 407 ; 
2 John. Cas. 17; 13 John. R. 365; 
14 Wend. R. 257; 5 N. H. Rep. 
343; 8 Cowen, R. 84; 7 Cowen, R. 
184; 2 Pick. R. 332. 

2. When there is but one debtor 
and one creditor, neither can appor. 
tion the obligation without the con· 
sent of the other. In such case the 
creditor cannot force his debtor to 
pay him a part of the debt only, and 
leave the other unpaid, nor can the 
debtor compel his creditor to receive 
a part only of what is due him, on 
account of his claim. But when 
there is a subsisting obligation to pay 
a rent, the reversioner may sell his 
estate in difterent parts, to as many 
persons as he may deem proper, and 
the lessee or tenant will be bound to 
pa Y to each a proportion of the rent, 
3 Watts, R. 404. By stat. 11 Goo. 
2, Co 19, s. 15, the rent due by a 
tenant for life, who dies during the 
currency of a quarter of a year, or 
other division of time at which the 
rent was made payable, shall be ape 
portioned to the day of his death. 
In Delaware, Missouri, New Jersey, 
and New York, it is provided by 
statutes, that if the tenant for life, les
sor, die on the rent day, his executors 
may recover the whole rent; if before, 
a proportional part. In Delaware, 
Miaaouri and New York, where one 
is entitled to rents depending on the 
life of another, he may recover them 
notwithstanding the death of the lat. 
ter. In Kentucky, the rent is to be 
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apportioned when the lease is deter
mined upon any contingency. When 
the wife dies, the husband may, after 
her death, recover the rents of her 
lands, in Delaware, Kentucky, Mis· 
souri and Virginia. The stat. 11 Geo. 
2, c. 19, s. 15, is in force in Pennsyl. 
vania. Rob. Dig. 236. See Hill Ab. 
c. 16. s. 50. Vide 2 Bro. C. C. 662; 
8 Ves. 311. See generally, 3 Watts, 
R. 394; 17 Serg. & Rawle, 171; 3 
Vine Ab. 4; 1 Chitty, HI. 324; 2 
Supp. to Ves. Jun. :.137; Bac. Ab. 
Rent, M ; 1 Am. Dig. 267; for the d0c
trine of the civil law on this subject, 
see Dumoulin, de dividuo et individuo, 
2e part, n. 6 & 7; Toull. Dr. Civ. 
Fr. live 3, t. 3, C. 4, n. 750 et seq. 
Vide, generally, Stark. Ev. part 4, p. 
1622; 1 Taunt. R. 430; 3 Chitty's 
Comm. Law, 129; Com. Dig. Chan. 
cery,2 E and 4N 5; 6 T. R. 320; 
Chitty on Contr. 273; Newl. Contra 
159; Hall's Dig. 63; Long on Sales, 
108; 16, Vine Ab. 138; 22 Vine 
Ab. 13, pl. 21; 8 Serg. & Rawle, 
299. 

3. At common law, there could be 
no apportionment of rent as to time, 
either in law or equity. Hence when 
a lessor, tenant for life, died before 
the rent day, the rent was lost; the 
statute 11 Geo. 2, c. 19, was passed 
to remedy this defect. The states of 
New York, New Jersey, Missouri, 
and Delaware, have enacted, that if a 
tenant for life, lessor, die on the rent 
day, his executors may recover the 
whole rent; if before, a proportional 
part of it. In Missouri, DelaWAre, 
Kentucky, and New York, when one 
is entitled to rents depending on the 
life of another, he may recover them 
notwithstanding the death of the lat
ter. In Delaware, Virginia, Missouri 
and Kentucky, it is specially pro
vided, that a husband, after the death 
of his wife, may recover the rents of 
her lands, J Hill. A b. C. 16, § 50. 
When the tenant is deprived of the 
land, as by eviction by title para-

Digitized by Google 



APP 

mount, or by his quitting the premises, 
with the landlord's consent, in the 
absence of an agreement to the con
trary, his obligation to pay rent 
ceases, as regards the current quar
ter or half year, or other day of 
payment, as the case may be. But 
rent which is due may be recovered. 
Gilb. on Rents, 145; 1 Har. & Gill, 
308; 11 Mass. R. 493 ; 3 Kent, Com. 
376; 8 Cowen, R. 7"J7 ; 4 Wend. R. 
4t3. See 4 McCord's R. 447; a 
Call's R. 268; 4 Cruise, Dig. 206; 
1 Bailey's R. 469. See Emction. 

APPOSAL OF SHERIFFS, in 
tAe Engli.A laID. The charging 
them with money received upon ac
count of the Exchequer, 22 Car. 2. 

APPOSER, ill tAe ElIgli.A laID. 
An officer of the Court of Exche
quer, called the foreign apposer. 

APPOSTILLE, irencA laID. In 
general this means an addition or 
annotation made in the margin of 
an act, [contract in writing,] or of 
lOme writing. Merlin, Repertoire. 

,APPRAISEMENT is a just valua
tion of property. A ppraisements are 
required to be made of the property 
of decedents, insolvents and others; 
an inventory (q. v.) and description 
(q. v.) of the article ought to be 
made, and a just valuation put upon 
them. When property real or per
sonal is taken for public use, an ap
praisement of it must be made so 
that the owner may be paid its value. 

APPRAISER, practice. A per· 
son appointed by competent authority 
to appraise or value goods; as in 
cue of the death of a person an 
appraisement and inventory,must be 
made of the goods of which he died 
possessed, or was entitled to. Ap
praisers are sometimes appointed to 
.alue damages done to property, as 
when such property is taken for pub
lic use, it must be paid for at the ap
praisement made of it. 

APPREHENSION, practice.
The capture or arrest of a person. 
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APPRENTICE, ptr.on, COli

tract., is a minor who is bound in 
due form of law to a master, and 
who is to learn from him his art, 
trade or business, and to serve him 
during the time of his apprenticeship, 
(q. v.) 1 BI. Com. 426; 2 Kent, 
COm. 211; 3 Rawle, Rep. 307; 
Chit. on Apprentices. Formerly the 
name of apprentice en la ley was 
given indiscriminately to all students 
oflaw. In the reign of Edward IV. 
they were sometimes called appren
tici ad barra.. And in some of the 
ancient law writers, the term appren
tice and barrister are synonymous. 
2 Inst. 214; Eunom. Dial. 2, ~ 53, 
p.155. 

APPRENTICESHIP, contract., 
is a contract entered into between a 
person who understands some art, 
trade or business, and called the 
master, and another person during 
his or her minority, who is called 
the apprentice, with the consent of 
his or her parent or next friend; by 
which tbe former undertakes to 
teach such minor his art, trade or 
business, and to fulfil such other 
covenants as may be agreed upon; 
and the latter agrees. to serve the 
master during a definite period of 
time, in such art, trade or business. 
The term during which the appren
tice is to serve is also called his 
apprenticeship. Pardessus Dr. Com. 
n. 34. This contract is generally 
entered into by indenture or deed, 
and is to continue no longer than 
the minority of the apprentice. The 
English statute law as to binding out 
minors as apprentices to learn some 
useful art, trade or business, has 
been generally adopted in the United 
States, with some variations which 
cannot be noticed here. 2 Kent, 
Com. 212. The principal duties of 
the parties are as follows: 1 st, Dtttiea 
of tAe malter. He is bound to 
instruct the apprentice by teaching 
him, bona fide, the knowledge of the 
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art of which he has undertaken to estates of his debtor in payment of 
teach him the elements. He ought debts due to him; in lieu of which 
to watch over the conduct of the adjudications are now resorted to. 
apprentice, giving him prudent advice APPROPRIATION, contract., is 
and showing him a good example, the application of the payment of a 
and fulfilling towards him the duties sum of money, made by a debtor to 
of a father, as, in his character of his creditor, to one of several debts 
master, he stands in loco parentis. which are due by the former to the 
He is also required to fulfil all the latter. The debtor has a right to 
covenants he has entered into by the appropriate the payment to which 
indenture. He cannot abuse his au- debt he pleases; but if, at the time of 
thority, either by bad treatment, or by making such payment, he neglects to 
employing his apprentice in menial make such appropriation, the credi
~mployments, wholly unconnected tor has a right to make it, unless the 
with the business he has to learn. circumstances show, or raise an infer
He cannot dismiss his apprentice ence that the debtor had, at the time 
except by appli'cation to a competent of making payment, an intention to 
tribunal, upon whose decree the make such an appropriation. The 
indenture may be cancelled. After nature of the debts or claims makes 
the apprenticeship is at an end, he no difference. Chitty, Contr. 277; 
cannot retain the apprentice on the :i Stark. Ev. 1093, n. (1); Pet. Dig • 

. ground that he has not fulfilled his Payment, 2, for the American cases 
contract, unless specially authorised on this subject; 1 Vern. R. by 
by the statute. :ld. Dutie. of the Raithby, 23, 24; 3 Vin. Ab. 33; 
apprentice. On his side, the appren- Wheat. Dig. tit. Payment. When 
tice is bound to obey his master in neither party avails himself of his 
all his lawful commands, take care of power to make the appropriation, in 
his property, and promote his interest, consequence of which it devolves on 
endeavour to learn his trade or busi- the court, Buch an equitable appro
ness, and perform all the covenants priation will be made as will extin
in his indenture not contrary to law. quish those debts first for which the 
He cannot leave his master's service security is most precarious. 6Cranch, 
during the term of the apprentice- R. 8, 28. See 6 Cranch, R. 253, 
ship. The apprentice is entitled to 264; 7 Cranch, 572, 575. In Loui
payment for extraordinary services, siana by statutory enactment, Civ. 
when promised by the master, 1 Penn. Code, art. 1159, et seq., it is provided 
Law. JOllr. 368; and even when no that" the debtor of several debts has 
express promise has been made, under a right to declare, when he makes a 
peculiar circumstances. 2 Cranch, payment, what debt he means to dis-
240, 270; 3 Rob. Ad. Rep. 237; charge. The debtor of a debt which 
but see 1 Whart. 113. See, gene- bears interest or produces rents, can
rally, 2 Kent, Com. 211-214; Bac. not without the consent of the creditor, 
Ab. Master and Servant; 1 Saund. impute to the reduction of the capital, 
R. 313, n. 1,2,3, and 4; 3 Rawle, any payment he may make, when 
R. 307; 3 Vin. Ab. 19. The law there is interest or rent due. When 
of France on this su~iect is strikingly the debtor of several debts has accept
similar to ours. Pardessus, Droit ed a receipt, by which the creditor 
Commerc. n. 1>18-.',22. has imputed what he has received 

APPRIZING, a name for an to one of the debts especially, the 
action in the Scotch law, by which debtor can no longer require the 
a creditor formerly carried off the imputation to be made to a different 
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debt, unless there have been fraud B. 72; Crompt. Just. 250; 1 Lilly's 
or surprise on the part of the credi. Reg. 110. 
tor. When the receipt bears no APPROVER, in the EngUh 
imputation, the payment must be criminal laID. One confessing him. 
imputed to the debt which the deb. self guilty of felony, and approving 
tor had at the time most interest in others of the same crime to save him. 
discharging of those that are equally self. Crompt. Inst. :.!50; 3 Inst. 129. 
due, otherwise to the debt which has APPURTENANCES, in common 
fallen due, though less burdensome parlance and legal acceptation, is 
than those which are not yet payable. used to signify something belonging 
If the debts be of a like nature, the to another thing as principal, and 
imputation is made to the less burden. 'which passes as incident to the prine 
some; if all things are equal, it is cipal thing. 10 Peters, R. 25; 
made proportionally." This is a Angell, Wat. C. 43; I Serg. & 
traDslation of the Code Napoleon, Rawle, 169; Cro. Jac. 1:.!1; 3 
art. 125:J-1256, slightly altered. See Saund. 401, n. 2; Wood's Inst. 121 ; 
Poth. Obi. n. 528, translated by 4 Rawle, R. 342; 1 P. Wms. 603; 
Evans, and the notes. Hac. Ab. l'ro. Jac. 526; 2 Co. 32; Co. Lilt. 
Obligations, F. 5 b, 56 a, b; 1 Plowd. 171; 2 

TO APPROVE, approbure; to Saund. 401, n. (2); 1 Lev. 131; 1 
increase the profits upon a thing; Sid. 211. 
as to approve land by increasing the AQUJE DUCTUS, ciflil la",. 
rent. 2 Inst. 784. The name of a servitude which con. 

APPROVEMENT, Engl •. crim. sists in the right to carry water by 
laID, is the act by which a person means of pipes or conduits over or 
indicted of treason or felony, and through the estate of another. Dig. 
arraigned for the same confesses the 8, 3, I; Inst. 2, 3; Lalaure, Des 
same before any plea pleaded, and Servo ch. 5, p. 23. 
accuses others, his accomplices, of AQUJE HAUSTUS, cillil laID. 
the same crime, in order to obtain The name of a servitude which coo· 
his pardon. This practice is disused. sists in the right to draw water from 
4 BI. Com. 3:JO; 1 Phil. Ev. 37. In the fountain, the pool, or spring of 
modem practice an accomplice is another. Inst.~, 3, 2; Dig. 8, 3, 
permitted to give evidence against his 1, 1. 
associates. 9 Cowen, R. 707; 2 AQUlE IMMITTENDlE, ciflil 
Virgo Cas. 490; 4 Mass. R. 156; laID. The name ofa servitude, which 
12 Mass R. 20; 4 Wash. C. C. R. frequently occurs among neighbours, 
428; 1 Dev. R. 363; 1 City Han when a house is built in such a man. 
Rce. 8. In Vermont, on a trial for ner as to be surrounded by other 
adultery it was held that a particep, buildings, so that it has no outlet for 
crimini, was not a competent wit. its waters. It is in the obligation on 
ness, because no person can be allow. the part of him who owes it, to permit 
ed to testify his own guilt or turpitude the owner of the dominant building to 
10 convict another. N. Chap. R. 9. cast water out of his windows on h'. 

APPROVEMENT, in the Eng. own or on his soil. Lalaure, Des 
IUIt 141D. 1. The enclosing the com· Sarv. 23. 
mon land within the lord's waste, so AQUAGIUM, i. e. aqUIll agium; 
88 to leave egress and regress to the 1. A water course ;-2. A toll for 
tenant who is a commoner.-2. The water. 
augmentation of the profits of land. ARBITRARY PUNISHMENTS, 
Stat. of Merton, 20 Hen. 8; F. N. practice. Those punishments which 
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are left to the decision of the judge, 
in distinction from those which are 
«efined by statute. 

ARBITRATION, practice, is a 
reference and submission of a matter 
in dispute concerning property, or 
of a personal wrong, to the decision 
of one or more persons as arbitrators. 
They are voluntary or compulsory. 
The twluratary are, 1st. Those made 
by mutual consent, in which the 
parties select the arbitrators, and 
bind themselves by bond to abide by 
their decision; these are made with
out any rule of court; 3 Bl. Com. 
16.-td. Those which are made in a 
cause depending in court, by a rule 
of court, before trial; these are ar
bitrators at common law, and the 
award is enforced by attachment, 
Kyd on Awards, 21.-3d. Those 
which are made by virtue of the 
statute, 9 & 10 Will. 3, c. 15, by 
which it is agreed to refer a matter 
in dispute not then in court, to arbi
trators, and agree that the submission 
be made a rule of court, which is 
enforced as if it had been made a 
rule of court; Kyd on Aw. 22; 
there are two other voluntary arbi
trations which are peculiar to Penn. 
sylvania,-4th. The first of these is 
the arbitration under the act of June 
16,1836, which provides that the par
ties to any suit may consent to a rule 
of court for referring all matters of 
fact in controversy to referees, rt>.serv
ing all matters of law for the decision 
of the court, and the report of the re
ferees shall have the effect of a spe
cial verdict, which is to be proceed
ed upon by the court as a special 
verdict, and either party may have 
a writ of error to the judgment en
tered thereupon.-5th. Those by vir
tue of the act of 1806, which autho
rises "any person or persons desirous 
of settling any dispute or controversy, 
by themselves, their agents or attor
neys to enter into an agreement in 
writing, or refer such dispute or 
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controversy to certain persons to be 
by them mutually chosen; and it 
shall be the duty of the referees to 
make out an award and deliver it to 
the party in whose favour it shall be 
made, together with the written 
agreement entered into by the par
ties; and it shall be the duty of the 
prothonotary on the affidavit of a 
subscribing witness to the agreement, 
that it was duly executed by the 
parties, to file the same in his office; 
and on the agreement being so filed 
as aforesaid, he shall enter the award 
on record, which shall be as available 
in law as an award made under a 
reference issued by the court, or 
entered on the docket by the parties." 
Cornpllz,ory arbitrations are perhaps 
confined to Pennsylvania. Either 
party in a civil suit or action, or his 
attorney, may enter at the prothono
tary's office a rule of reference where
in he shall declare his determination 
to have arbitrators chosen, on a day 
certain to be mentioned therein, not 
exceeding thirty days, for the trial 
of all matters in variance in the suit 
between the parties. A copy of this 
rule is served on the opposite party. 
On the day appointed they meet at 
the prothonotary's, and endeavour to 
agree upon arbitrators; if they can
not, the prothonotary makes out a 
list on which are inscribed the names 
of a number of citizens, and the 
parties alternately strike e.ach one 
of them from the list, beginning with 
the plaintiff, until there are but the 
number agreed upon or fixed by the 
prothonotary left, who are to be the 
arbitrators; a time of meeting is 
then agreed upon-or appointed by 
the prothonotary, when the parties 
cannot &gree,-at which time the 
arbitrators, after being sworn or 
affirmed justly and equitably to try 
all matters in variance submitted to 
them, proceed to hear and decide the 
('.ase; their award is filed in the 
office of the prothonotary and baa 
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the effect of a judgment, subject, of the inferior clergy, and may de
however, to appeal, which may be prive them on notorious cause. The 
entered at any time within twenty archbishop has also his own diocese,. 
days after the filing of such award, in which he exercises episcopal juris
Act of 16th June, 1836, Pamphl. p. diction, as in his province he exer-
715. This is somewhat similar to cises archiepiscopal authority. 1 Bl. 
the arbitrations of the Romans; there Com. 380; L.Raym. 541; Code,I,2. 
the pnetor selected from a list of ARCHES' COURT. Vide Court 
citizens made for the purpose, one or of ArcAe,. 
more persons, who were authorised ARCHIVES. Ancient charters 
to decide all suits submitted to them, or titles, which concern a nation, 
and which had been brought before state, or community, in their rights 
him; the authority which the pnetor or privileges. The place where the 
gave them conferred on them a pub- archives are kept bears the same 
lic charaCter, and their judgments name. Jacob, L. D. b. t; Merl. Rep. 
were without appeal. Toul\. Dr. h.1. 
Civ. Fr. liv. 3, t. 3, ch. 4, n. 820. ARE. A French measure of sur· 
See generally, Kyd on Awards: face. This is a square, the sides of 
Caldwell on Arbitrations; &C. Ab. which are of the length of ten metres, 
h. t.; 1 Salk. R. 69, 70-75; 2 or what is equal to one hundred 
Saund. R. 133, n. 7; 2 Sell. Pro square metres. The are is equal to 
241; Doet. PI. 96; 3 Vin. Ab. 40. 1076.441 square feet. VideMea,ure. 

ARBITRATOR. A private ex· ARGENTUM ALBUM. White 
traordinary judge chosen by the money; silver coin. See Alba Firma. 
parties who have a matter in dispute, ARGUMENT, practice. Cicero 
invested with power to decide the defines it a probable reason proposed 
same. Arbitrators are so called be· in order to induce belief. Ratio 
cause they have generally an arbi· probabilis et idonea ad faciendam 
trary power, there being in common fidek. The logicians define it more 
DO appeal from their sentences, which scientifically to be a means, which 
are called awards. Vide Caldw. on by its connexi09 between two ex· 
Arb. Index, h. 1.; Kyd on Awards, tremes, establishes a relation be. 
Index, h. t. tween them. This subject' belongs 

ARCHAIONOMIA. The name rather to rhetoric and logic than to 
of a collection of Saxon laws. pub. law. 
lisberl during the reign of the English ARGUMENTUM AD INCON· 
Queen Elizabeth, in the Saxon Ian. VENIENTI. An argument arising 
guage. with a Latin version by Mr. from the inconvenience which the 
Lambard. Dr. Wilkins enla~ this construction of the law would create, 
collection in his work, entitled, Leges is to have etrect only in a case where 
Anglo Saxonicre. containing all the the law is doubtful; where the law is 
Saxon laws extant, together with certain, such an argument is of no 
those ascribed to Edward the Confes· force. Bac. Ab. Baron & Feme, H. 
sor, in Latin i those of William the ARISTOCRACY, is that form of 
Conqueror, in Norman and Latin; government in which the sovereign 
a~d of Henry I., Stephen, and Henry power is exercjsed by a small num· 
n., in Latin. ber of persons to the exclusion of the 

ARCHBISHOP, eccl. TallJ. The remainder of the people. 
chief of the clergy of a whole provo ARKANSAS. The Qame of 006 

~ He has the i~pecvon of the of the new states of the United 
bishops of that provmce, as well as States. It was admitted into ~ 

VOL. I.-H. 
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Union by the act of Congress of June ish its own members "for disorderly 
15th, ISa6,4 Sharsw. cont. of Story's behaviour, and with the concurrence 
L. U. S. 2444, by which it is de- of two thirds of the members elected, 
clared that the state of Arkansas expel a member; but no member 
shall be one, and, is hereby declared shall be expelled a second time for 
to be one of the United States of the same otrence. They shall each 
America, 'and admitted into the from time to time publish a journal 
Union on an equal footing with the of their proceedings, except such 
original states in all respects what- parts as, in their opinion, require see 
ever. crecy; and the yeas and nays shall 

A convention assembled at Little be entered on the journal, at the de. 
Rock, on Monday the 4th day of sire of any five members. Sect. 16. 
January 1836, for the purpose of The doors of each house while in 
forming a constitution, by which it is session or in a committee of the 
declared that "We, the people of whole, shall be kept open, except in 
the Territory of Arkansas, by our cases which may require secrecy; 
representatives in convention assem- and each house may punish by fine 
,bled," "in order to secure to our- and imprisonment, any person, not a 
selves and our posterity the enjoy. member, who shall be guilty of dis. 
ments of all the rights of life, liberty respect to the house, by any disor. 
and property, and the free pursuit of derlyor contemptuous behaviour in 
happiness, do mutually agree with their presence, during their session; 
each other to form ourselves into a but such imprisonment shall not ex· 
free and independent state, by the tend beyond the final adjournment of 
name and style of 'The State of that session. Sect. 17. Bills may 
Arkansas.'" The constitution was originate in either house, and be 
finally adopted on the 30th day of amended or rejected in the other; and 
January IS36. every bill shall be read on three dif. 

The powers of the government are ferent days in each house, unless two 
divided into three departments, each thirds of the house where the same is 

,of them is confided to a separate pending shall dispense with the rules: 
body of magistry, to wit: those and every bill having passed both 
which are legislative, to one; those houses shall be signed by the presi. 
which are executive, to another i and dent of the senate, and the speaker of 
those which are judicial, to another. the house of representatives. Sect. 

~ I. The legislative authority of 18. Whenever an officer, civil or 
the state is vested in a general assem- military, shall be appointed by the 
bly, which consists of a senate and joint concurrent vote of both houses, 
house of representatives. or by the separate vote of either house 

Each house shall appoint its own of the general assembly, the vote 
officers, and shall judge of the quali. shall be taken mlJ(l tloce, and entered 
fications, returns and elections of its on the journal. Sect. 19. The sena
own members. Two thirds of each tors and representatives shall, in all 
shall constitute a quorum to do busi· cases execept treason, felony, or 
ness, but a smaller number may ad. breach of the peace, be privileged 
journ from day to day, and compel from arrest, during the session oftbe 
the attendance of absent members, general assembly, and for fifteen 
in such manner, and under such days before the commencement and 
penalties as each house shall provide. after the termination of each session; 
Sect. 15. Each house may determine and for nay speech or debate in either 
the rules of its own proceedings, pun. house, they shall not be questioned 
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in any other place. Sect. 20. The shall, althottgh its population may not 
members of the general assembly give the existing ratio, always be en· _ 
shall severally receive, from the pub- titled to one representative. The 
lie treasury, compensation for their members are chosen every second 
services, which may be increased or year, by the qualified electors of the 
diminished; but no alteration of such several counties. Art. 4, Sect. 2. 
compensation of members, shall take The qualification of an elector is as 
eflect during the session at which it follows: he must 1, be a free white 
is made. Sect. 21. male citizen of the United States; 2, 

1st. The aenate shall never con· have attained the age of twenty-one 
sist of less than seventeen nor more years, 3; have been a citizen of this 
than thirty.three members. Art. 4. state six months; 4, he must actually 
Sect. 31. The members. shall be reside in the county or district where 
chosen for four years, by the quali. he votes for an office made elective 

, fied electors of the several districts. under this state or the United States • 
.Art. 4, Sect. 5. No person shall be But no soldier, seaman,or marine, in 
a senator who shall not have attained the army of the United States, shall be 
the age of thirty years; who shall entitled to vote at any election within 
not be a free white male citizen of this state. Art. 4, Sect. 2. 
the United States; who shall not No person shall be a member of 
have been an inhabitant of this state the house of representatives, who 
for one year; and who shall not, at shall not have attained the age of 
the time of his election, have an twenty-five years; who shall not be 
actual residence in the district he may a free white male citizen of the United 
be chosen to represent. Art. 4, Sect. 6. States; who shall not have been an 

All impeachments shall be tried by inhabitant of this state one year; and 
the senate; and when sitting for that who shall not at the time of his elec
purpose, the senators shall be on tion, have an actual residence in the 
oath or affirmation to do justice ac. county he may be chosen to repra. 
cording to law and evidence. When sent. Art. 4, Sect. 4. 
the governor shall be tried, the chief The house of representatives shall 
justice of the supreme court shall pre- have the sole power of impeachment. 
side; and no person shall be con- Art. 4, Sect. 27. 
victed without the concurrence of § 2. The.upreme ezecutitH! power 
two-thirds of the senators elected. of this state is vested in a chief mao 
Art. 4, Sect. 27. gistrate, who is styled "The Go-. 

2dly. The Aoun of repreHnta- vernor of the State of Arkansas_" 
litH!. shall consist of not less than Art. 5. Sect. 1.-1. He is elected by 
fifty-four, nor more than one hundred the electors of the representatives.
representatives, to be apportioned- 2. He must be thirty years of age, a 
among the several counties in this native born citizen of Arkansas, or 
state, according to the Dumber of a native born citizen of the United 
free white male inhabitants therein, States, or a resident of Arkansas ten 
taking five hundred as the ratio, until years previous to the adoption of this 
the number of representatives amounts constitution, if not a native of the 
to I16Venty-five; and when they United States; and shall have been a 
amount to seventy-five, they shall resident of the same at least four 
not be further increased until the years next before his election. Art. 4, 
population of the state amounts to s. 4.-3. The governor holds his 
five hundred thousand so.Is. Pro- office for the term of four years from 
vided that each county now organized the time of his installation, and until 
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his successor shall be duly qualified; shall have passed both houses, shan 
• but he is not eligible for more than be presented to the governor. If he 

eight years in any term of twelve approve, he shall sign it; but if he 
years. Art. 5, s. 4.-4. His principal shall not approve it, he shall return 
duties are enumerated in the fifth arti. it, with his objections, to the house in 
cle of the constititution, and are as which it shall have originated, who 
follows: He shall be commander·in. shall enter his objections at large upon 
chief of the army of this state, and their journals, and proceed to reconsid. 
of the militia thereof, except when er it. If, after such reconsideration, a 
they shall be called into the service majorityofthewhole number elected to 
of the United States; s. 6. He may that house shall agree to pass the bill, 
require information, in writing, from it shall be sent with the objections to 
the officers of the executive depart. the other house, by which, likewise, 
ment, on any subject relating to the it shall be reconsidered; and if ap
duties of their respective offices; s. 7. proved by a majority of the 'whole 
He may by proclamation, on extra· number elected to that house, it shall 
ordinary occasions,convene the gene· be a law; but in such cases, the votes 
ral assembly, at the seat of govern· of both houses shall be determined 
ment, or at a different place, if that by yeas and nays; and the names of 
shall have become, since their last persons vot~ for or against the bill, 
adjournment, dangerous from an ene· shall be enteted on the journals of 
my or from contagious diseases. In each hQuse respectively. If the bill 
case of disagreement between the shall not be returned by the governor 
two houses, with respect to the time within three days, Sundays excepted, 
of adjournment, he may adjourn them after it shall-have been presented to 
to such time as he shall think proper, him, the same shall be a law, in,. like 
not beyond the day of the next meet· manner as if he had signed it, unless 
ing of the general assembly; s.8. the general assembly, by their ad
He shall from time to time, give to journment, prevent its return; in such 
the general assembly information of case it shall not be a law; s. 16.-5. 
the state of the government, and re- In case of the impeachment of the 
commend to their consideration such governor, his removal from office, 
measures as he may deem expedient; death, refusal to qualify, or absence 
s. 9. He shall take care that the from the state, the president of the 
laws be faithfully executed; s. 10. In senate shall exercise all the authority 
all criminal and penal C8..'le&, except appertaining to the office of governor, 
those of treason and impeachment, until another governor shall have 
he shall have power to grant par. been elected and qualified, or until 
dons, after conviction, and remit fines the governor absent or impeached, 
and forfeitures, under such rules and shall return or be acquitted; s. 18. 
regulations as shall be prescribed by If, during the vacancy of the office 
law. In cases of treason, he shall of goveraor, the president of the 
have power, by and with the advice senate shall be impeached, removed 
and consent of the senate, to grant from office, refuse to qualifY, resign, 
reprieves and pardons; and be may, die, or be absent flom the state, the 
in the recess of the senate, respite speaker of the house of representa
the sentence until the end of the next tives shall, in like manner, adminis
session of the general assembly; s.l1. ter the government; s.19. 
He is the keeper of the seal of the § 3. The jl/dicial power of this 
state, which is to be used by him state is vested by the sixth article of 
officially; s. 12. Every bill which the constitution, as follows: 
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§ 1. The judicial power of this into convenient circuits, each to con· 
state shall be vested in one supreme siat of not less than five nor more 
court, in circuit courts, in county than seven counties contiguous to 
courts, and in justices of the peace. each other, for each of which a judge 
The General Assembly may also shall be elected, who, during his con. 
vest such jurisdiction as may be tinuance in office, shall reside and be 
deemed necessary, in corporation a conservator of the peace within the 
courts; and, when they deem it ex- circuit for which he shall have been 
pedieat, may eaaablish courts of chan- elected. 
eery. § 5. The circuit courts shall exer· 

~ 2. The aupreme court shall be ciae a superintending control over the 
COID~ of three judges, one of county courts, and over justices of 
whom shan be styled chief justice, the peace, in each county in their 
any two of whom shall constitute 8 respective circuits; and shall have 
quorum; and the concurrence of any power to issue all the necessary writs 
two of the said judges shall, in every to carry into efIect their general and 
cue, be necessary to a decision. specific powers. 
The supreme court, except in cases § 6. Until the General Assembly. 
otberwiaedirected bythia constitution, shall deem it expedient to establish 
shall have appellate jurisdiction only, courts of chancery, the circuit courts 
which shan be co-extenaive with the shall have jurisdiction in matters of 
state,undersuchrulesandregulations equity, subject to appeal to the au· 
.. may, from time to time, be pre- preme court, in such manner as may 
ecribed by law; it shall have a gene- be "Preecribed by law. 
ral auperintending control over all ~ 7. The General Assembly shall, 
infinior and other courts of law and by joint vote of both houses, elect the 
equity; it shall have power to ~e judges of the supreme and circuit 
writs of error and supersedeas, certio- courts, a majority of the whole num· 
rari and AcaIJm. corpua, tll4ndamu, her in joint vote being necessary to 
and f1IO 1/HU'rtIIIto, and other reme- a choice. The judges of the supreme 
dial writs, and to hear and determine court shall be at least thirty years of 
the same; said judges shall be con- age; they shall hold their offices for 
.,rvators of the peace throughout the eight years from the date of their 
state; and shall severally have power commissions. The ju~ of the eir. 
10 issue any of the aforesaid writs. cuit courts shall be at least twenty-

§ 8. The circuit court shall have five years of age, and shan be elected 
jurisdiction over all criminal cases for the term of four years &om the 
which ahall not be otherwise provided date of their commissions. 
fOr by law; and excluaiye original ju- § 9. There shall be established ill 
riadiction of all crimea amoun~ to each county, a court to be holden by 
"OIly at common law; and original the justices of the peace, and called 
juriadiction of all civil cases which the county court, which shall have 
.haIl bot be cognizable before justices jurisdiction in all matters relating to 
of the peace, until otherwise directed county taxes, disbursements of money 
hr the General Assembly; and ori· for county purpoees, and in every 
sinal jurisdiction in all matters of other case that may be neceaaary 10· 
CODtract, when the sum in controversy the intemal improvement and local 
is over one hundred dollars. It shall concerns of the respective counties. 
hold its terms at such place in each § 10. There shall be elected by 
county; .. may be by law directed. the justices of the peace of the respec-

t.. The Itaee Ihall be divided tive COUDties, a presiding judp of &he 
11-
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county court, to be commissioned by all necessary process; they shall also 
the governor, and hold his office for have power to bind to keep the peace, 
the term of two years, and until his or for good behaviour. 
successor is elected or qualified. He ARM OF THE SEA. Lord Coke 
shall, in addition to the duties that defines an ann of the sea to be where 
may be required of him by law, as the sea or tide flows or reflows. Con
presiding judge of the county court, stable's Case, 5 Co. 107. This term 
be a judge of the court of probate, includes bays, roads, creeks, coves, 
and have such jurisdiction in mat- ports, and rivers where the water 
ters relative to the estate of deceased flows and reflows, whether it be salt 
persons, executors, administrators or flesh. Ang. Tide Wat. 61. Vide 
and guardians, as may be prescribed Creek; Ha'Hn; Namgable; Port ; 
by law, until otherwise directed by Reliction; Road,· Riy,er. 
the General Assembly. ARMS. Any thing that a man 

§ 12. No judge shall preside in wears for his defence, or takes in hiS' 
the trial of any cause, in the event of hands, or uses in his anger, to cast 
which he may be interested, or where at or strike at another. Co. Litt. 
either of the parties shall be connect- 161 b, ) 62 a; Crompt. Just. P. 85 ; 
ed with him by affinity or consan- Cunn. Diet. h. L The Constitution 
guiBity, wiUUn such degrees as may of the United States, Amendm. art. 
be prescribed by law, or in which he 2, declares, that "a well regulated 
shall have been of counsel, or have militia being necessary to the security 
presided in any inferior court, except of a free state, the right of the people 
by consent of all the parties. to keep and hear arms shall not be 

§ 15. The qualified voters in each intiinged." In Kentucky a statute 
township shall elect the justices of the "to prevent persons from wearing 
peace for their respective townships. COIIcealed anns," has been declared 
For every fifty voters there may be to be unconstitutional. 2 Litt. R. 
elected one justice of the peace, pro- 90; while in Indiana a similar sta. 
Tided, that each township, however tute has been holden valid and consti. 
small, shall have two justices of the tutional. 3 Blackf. R. 229. Vide 
peace. Justices of the peace shall be Story, Const. § 1889, IS90; Amer. 
elected for two years, and shall be Citizen, 176; 1 Tuck. Black, App. 
commissioned by the governor, and 300: Rawle on Const. 125. 
reside in the townships for which they ARMS, in Iterald,.,. Vide Seal 
shall have been elected, during their of tAe United Statu. 
continuance in office. They shall ARMISTICE. Vide ~ce. 
have individually, or two or more of ARPENT. A quantity of land 
them jointly, exclusive original juris- containing a French acre. 4 Hall's 
diction in all matters of contract, ex- Law Journal, Ins. 
cept in -actions of covenant, where ARPENTATOR, from arpmt, • 
the sum in controversy is of one measurer or surveyor of land. 

I hundred dollars and under. Justices ARRAIGNMENT, en".. la ... 
of the peace shall in no case have prat:tice, signifies the calling of the 
jurisdiction to try and detennine any defendant to the bar of the court, to 
criminal case or penal ofience against answer the accusation contained in 
the state; but may sit as examining the indietmenL It consists of three 
courts, and commit, discharge, or re- parts. 
cognize to the court having jurisdic- 1. Calling the defendant to th6 
tion, for further trial,ofRmdersagainst bar by his narne"and commanding 
the JIe&C'8o For the fOregoing pur- him to hold up his hand; this ia 
poaea they shall have power to ilsue done for the purpose of completely 
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ideotifying the prisoner 88 the per. 
aon named in the indictment; the 
holding up his hand is not, however, 
iodispeDSllble, for if the prisoner 
should· refuse to do so, he may be 
inentified by any admission, that he 
is the person intended. 

2. The reading of the indictment 
to enable him fully to understand 
the charge to be produced against 
him. The mode in which it is read 
is, after saying, "A B, hold up 
your hand, "to proceed, "you stand 
indicted by the name of A B, late 
of, &CO, for that you, on, &CO," and 
then go through the whole of the 
indictment. ' 

3. After this is concluded, the 
elerk proceeds to the third part by 
adding, "How _y you, A B, are 
you guilty or not guilty 1" Upon 
this, if the prisoner confesses the 
charge, the confession is recorded, 
and nothing further is done till 
judgment; if on the contrary he 
answers "not guilty," that plea is 
entered for him, and the clerk or 
attorney general replies that he is 
pty; when an issue is formed. 

Vide generally, Dalt. J. h. t.; 
Burn's J. h. t.; Williams's J. h. 1.; 
" BL Com. 822; ~. St. Tr. 
" Tol. 777, 661; 2 IWe, 219; 
Cro. C. C. 7; 1 Chit. Cr. Law, 414. 

ARRAMEUR, tIII.U'iti..e la.. The 
IllUDe of an ancient officer of a port, 
whoee businesswas to load and unload 
yeasels. In the Laws of Oleron, 
art. 11, (published in English in· the 
App. to 1 Pet. Adm. R. UT.) some 
8CCOUDt of arrameDl'B will be tOund 
in these words: "There were for. 
merly, in several ports of GuJftM, 
certain oflicera called arra..,.,.; or 
1Iowers, who were master-carpenters 
by profession, and were paid by the 
merchants, who loaded the ship. 
Their busi.neM was to dispose right, 
and IItow cloeely all goods in casks, 
bales, boxes, bundles or otherwise; 
to baIaDce both 8idea, to 611 up the 
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vacant spaces, and manage every 
thing to the best advantage. It W88 

not but that the greatest part of the 
ship's crew understood this 88 well 
as these stowers; but they would not 
meddle with it, nor undertake it, to 
avoid falIing under the merchant's 
displeasure, or being accountable for 
any ill accident that might happen by 
that means. There were also MlC· 

quiera, who were very ancient of. 
ficers, 88 may be seen in the 14th 
book of the Th~osian code, UrncG 
de Saccariia Por1?u Rome, lib. U. 
Their business was to load and un· 
load vessels loaded with salt, corn, 
or fish, to prevent the ship's crew 
defrauding the merchant by false tale, 
or chea~ him of his merchandise 
otherwise. See . 8acquier ; SIne· 
dore. J 

ARRAS, Spa". laID. The pro
perty contributed by the husband, 
ad 8Ustinencia onera matrimooii, is 
called GN"fU. The husband is under 
no obligation to give arras, but it 
is a donation purely voluntary. He 
is not permitted to give in srra 
more than a tenth of his property. 
The SN"fU is the exclusive property 
of the wife, subject to the husband'. 
usufruct during his life. Burge on 
the (',onfl. of Laws, 417. By arras 
is also understood the donation which 
the husband makes to his wife, by 
reason or on account of marriage, 
and, in consideration of the dole, 
or portion, which he receives from 
her. Aso & Man. ID8t. B. 1, t. 7, 
~ 3. . 

ARRAY, prtJeIice, is the wbole 
body of jurors summoned to attend 
a court, 88 they are Gf'ftIy«l or ar
ranged on the panel. Vide CW. 
krwu, and Dane's Ab. Inde.J:, h. t.; 
1 Chit. Cr. Law, 686; Corn. Dig. 
ChalIenge, B. 

ARREARAGE, money remaining 
unpaid after it becomes due; as rent 
unpaid; interest remaining due; Pow. 
MoJ.1gap, Index, h. t.; a 8UDI of 
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money remaining in the hands of an istrators, when sued in their repre· 
accountant. Merl. Rep. h. t.; Dane's sentative characters, generally enjoy 
Ab. Index, h. t. the same privilege. The privilege 

ARREST IN CIVIL CASES, in favour of members of congress, 
practice. An arrest is the apprehen. or of the state legislatures, of elect· 
sion of a person by virtue of a law- ors, and of parties and witnesses in 
ful authority, to answer the demand a cause extends to the time of going 
against him in a civil action. To to, remaining at, and returning from 
constitute an arrest, no actual force the places to which they are thus 
or manual touching of the body is legally called. . 
requisite; it is sufficient if the party The code of civil Pl'Rctice of Lou. 
be within the power of the officer, and isiana enacts 88 follows, namely: 
submit to the arrest. 2 N. H. Rep. Art. 210. The arrest is one of 
318; 1 Baldw. 239; Harper, 463; the means which the law gives the 
8 Greenl. 127; 1 Wend. 215; 2 creditor to secure the person of his 
Black£ 294. Arrests are made either debtor while the suit is pending, or 
on mesne or final process. 1. An to compel him to give security for 
arrest on mesne process is made in his appearance after judgment.-Art. 
order that the defendant shall answer 211. Minors of both sexes, whether. 
after judgment, to satisfy the claim emancipated or not, interdicted per. 
of the plaintiff; on being arrested, sons, and women married or single, 
the delendant is entitled to be liberated cannot be arrested.-Art. 212. Any 
on giving sufficient bail, which the creditor, whose debtor is about to 
officer is bound to take. 2. When leave the state, even for a limited 
the arrest is on final process,88 a ca. time, without leaving in it sufficient. 
sa., the delendant cannot generally property to satisfy the judgment 
be discharged on bail; and his dis. which he expects to obtain in the 
charge is considered 88 an escape. suit he intends to bring against him, 
Vide, generally, Yel •• 29, a, note; may have the person of such debtor 
8 Bl. Com. 288, n.; 1 Sup. to Ves. arrested and confined until he shall 
Jr. 374; Wats. on Sher. 87; 11 give sufficient security that he shall 
East, 440; 18 E. C. L. R. 169, not depart from the state without the 
DOte. leave of the court.-Art. 213. Such 

In all governments there are per- arrest may be ordered in all demands 
sons who are privileged from arrest brought for a debt, whether liquidated 
in civil cases. In the United States or not, when the term of payment 
this privilege continues generally has expired, and even for ~ 
while the delendant remains invested for any injury sustained by the plain. 
with a particular character. Mem. tiff in either his person or property. 
bers of congress and of the state -Art. 214. Previous to obtaining aD 
legislatures are exempted while at· order of arrest against his debtor, 
tending the respective 88IeDlblies to to compel him to give sufficient &eo 
which they belong; parties and wit. curity that he shall not depart from 
nesses, while lawfully attending court; the state, the credi10r must swear in 
electors, while attending a public the petition which he presents to that 
election; ambassadors and other effect to any competent judge, that 
foreign ministers; insolvent debtors, the debt, or the damages which he 
when they have been lawfully dis- claims, and the amount of which he 
charged; married women, when sued specifies, is really due to him, and 
upon their contracts, are generally that ~ verily believes that the de
priviJesed; and executors and admin· fendant is about to remove from tile 
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IItaIe without leaving in. it sufficient peace, on Sunday as well as on 
property to satisfy his demand; and other days. It may be made before 
lastly, that he does not take this oath as well as after indictment found. 
with the intention of vexing the de- Wallace's R. 23.-4.1n what place •• 
fendant, but only in order to secure No place afibrds protection to offend. 
his demand.-Art.215. The oath ers against the criminal law i a man 
prescribedin the preceding article may may therefore be arrested in his own 
be taken either by the creditor him. house (q. v.) which may be broken 
self, or, in his absence, by his attor· for the purpose of making the arrest. 
ney in fact or his agent, provided -5. Who may arrellt and by what 
either the one or the other can swear authority. An offender may be are 
to the debt from his personal and die rested either without a warrant or 
reel knowledge of its being due, and with a warrant. First, An arrest 
not by what he may know or have may be made without a warrant by a 
learned from the creditor he repre. private individual or by a peace offi· 
sents.-Art. 216. The oath which cere PrifJ4te individuals are enjoined 
the creditor is required to take of the by law to arrest an offender when 
existence and nature of the debt of present at the time a felony is com· 
which h~ claims payment, in the mitted, or a dangerous wound given, 
cases provided in the two preceding 11 Johns. R. 486; and Vide Hawk. 
articles, may be taken either before B. 1, c. 12, s. 1 ; c, 13, s. 7, 8; 4. 
any judge or justice of the peace of BI. Com. 292; 1 Hale, 587; Com. 
the place where the court is held, Dig. Imprisonment, (H 4); Rac. 
before which he sues, or before the Ab. Trespass, (D 3.) Peace oJ'
judge of any other place, provided cer. may, a fortiOri, make an arrest 
the signature of such judge be proved for a crime or misdemeanor commit. 
or duly authenticated. Vide Auter ted in their view, without any war· 
action pendant,· 1M penderu; PM. rant; 8 Serg. & R. 47. An arrest 
eikge; Ril(ht.. may therefore be made by a consta· 

ARREST, in criminal c~., is ble, (q. v.) a justice of the peace (q. 
the apprehending or detaining of the v.), sherifF, (q. v.) and coroner, (q. 
pe1'llOll, in order to be forthcoming v.) Secondy, an arrest may be made 
to answer an alleged or suspected by virtue of a warrant (q. v.) which 
crime. It will be convenient to is the proper course when the cir. 
consider, 1, who may be arrested; cumstances of the case will permit 
2, for what crimes; 3, at what time; it. V,ide, generally, 1 Chit. Cr. 
4, in what places; 6, by whom and Law,11 to 71; Russ. on Cr. Index, 
by what &uthority.-l. Who may h. t. 
ie arre*tl. Generally all persons ARREST OF JUDGMENT, see 
properly accused of & crime or mise Judf4ment, Arre. of. 
demeanor, may be arrested; by the ARREST ANDI~ boni. lie dim
laws of the United States, ambassa· JJentur, in the English law, a writ for 
dora (q. v.) and other public minis. himwhosecattleorgoods,beingtaken 
ters 'are exempt from arrest.-2. For during a controversy, are likely to be 
.. lot aJlencu an arre. may he wasted and consumed. 
auk. It may be made for treason, ARRESTEE, in tAe law rif Scot. 
felony, breach of the peace or other land, is he in whose hands a debt, or 
misderneanor.-3. At what time. An property in his possession, has been 
arrest may be made in the night as arrested by a regular arrestment. 
well as in the day time; and for trea· If, in contempt of the arrestment, 
BODB, felonies, and breaches of the he shall make payment of the sum, 
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or deliver the goods arrested to the 
common debtor, he is not only liable 
criminally for breach of the arrest· 
ment, but he must pay the debt 
again to the arrester. Ersk. Pro L. 
Scot. 8, 6, 6. 

ARRESTER, in the law of Scot· 
land, is one who sues out and ob· 
tains an arrestment of his debtor's 
aoods or movable obligations. Ersk. 
Pr. L. Scot., 8, 6, 1. 

ARRESTMENT, in the Scotch 
law,· by this term is sometimes 
meant the securing of a criminal's 
person till trial, or that of a debtor 
till he give security judicio sisti, 
Ersk. Pro L. Scot. 1, 2, 12. It 
is also the order of a judge, by 
which he who is debtor in a moVe 

able obligation to the arrester's debt. 
or, is prohibited to make payment or 
delivery till the debt due to the arrest. 
er be paid or secured, Ersk. Pro 
L. Scot. 8, 6, 1. See Attachment, 
foreign. Where arrestment proceeds 
on, a depending action, it may be 
loosed by the common debtor's giving 
security to the arrester for his debt, 
in the event it sball be found due. lb. 
3,6,7. 

ARRETTED, arrectahu, i. e. ad 
rectum "oeal.,.; convened before a 
judge and charged with a crime.
Ad rectum maleJectorem, is, accord. 
ing to Bracton, to have a malefactor 
forthcoming to be put on his trial. 
Sometimes it is used for imputed or 
laid to his charge; as, no folly may 
be arretted to anyone under age, 
Bract. I. 8, tr. 2, C. 10 j Cunn. Dict. 
h. t. 

ARRHlE, contract., in tke cioil 
laU', are money or other valuable 
things given by the buyer to the 
seller for the purpose of evidencing 
the contract; earnest. There are 
two kiDds of arrhre; one kind given 
when a contract has only been pro
posed; the o~her when a sale bas 
actually taken place. Those wbich 
are given when a bargain has been 
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merely proposed, before it has been 
concluded, form the matter of the 
contract, by which he who gives the 
arrhre consents and agrees to lose 
them, and to transfer the title to 
them in the opposite party. in case 
he should refuse to complete the pro
posed' bargain; and the receiver of 
the arrhm is obliged on his part. to 
return double the amount to the giver 
of them in case he should fail to com
plete his part of the contract. Poth. 
Contr. de Vente, n. 498. After the 
contract of sale has been completed, 
the purchaser usually gives arrble as . 
evidence that the contract has been 
perfected; arrhm are therefore define 
ed quod ante pretium datur, et fidem 
fecit contractus, facti totiusque pe
cunim solvendm, lb. n. 506; Code, 
4,45,2. 

ARROGATION, cioil law, sig. 
nifies nearly the same as adoption j 
the only diJrerence between them is 
this, that adoption was of a person 
under full age, but as arrogation re
quired the person arrogated, ~i juris, 
no one could be arrogated till he was 
of full age. Di~. 1.' 7.5; Inst. 1, 
11, 8; 1 Brown s CIV. Law, 119. 

ARSER IN LE MAIN. Bum
ing in the hand. This punishment 
was inflicted on those who received 
the benefit of clergy. Terms de la 
Ley. 

ARSON, criminal law, is at 
common law an offence of the degree 
of felony; and is defined by Lord 
Coke to be the malicious and volun
tary buming the house of another, 
by night or day; 8 Inst. 66. In 
order to make this crime complete 
there must be, 1st. a buming of the 
house. or some part of it; it is suffi
cient if any part be consumed. how
ever small it may be. 9 C. & P. 45; 
38 E. C. L. R. 29; 16 Mass. 105. 
2nd. The house bumt must belong to 
another; but if a man set fire to his 
own house with a view to bum his 
neighbour's, and does so, it is at least 
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a great misdemeanor, if not a felony, 
1 Hale P. C. 568; 2 East P. C~ 
1027; 2 Russ. 487. 3d. The burn
ing must have been both malicious 
and wilful. 

The otrence of arson at common 
law does not extend further than the 
burning of the Acnue of another. By 
statute this crime is greatly enlarged 
in some of the states, as in Penn
sylvania, where it is extended to the 
buming of any bam, or out-house 
having hay or grain therein; any 
barrack, rick or stack of hay, grain 
or bark; any public buildings, church 
or meeting-house, college, school or 
library. Act 23 April, 1829; 2 
Russell on Crimes, 486 ; 1 Hawk. 
P. C. c. 39; 4 HI. Com. 220; 2 
East, P. C. c. 21, s. 1, p. 1015; 16 
John. R. 203; 16 Mass. 105; as to 
the extension of the offence by the 
laws of the United States, see stat. 
1825, c. 276, 3 Story's L. U. S. 
1999. 

ARSURA. The trial of money 
by fire after it was coined. This 
word is obsolete. 

ART. The power of doing some
thing not taught by nature or instinct; 
Johnson. Eunomus defines art to 
be, a collection of certain rules for 
doing any thing in a set form. Dial. 
2, p. 74. The arts are divided into 
mechanical and liberal arts. The 
mechanical arts are those which re
quire more bodil y than mental labour ; 
they are usually called trades, and 
those who pursue them are called 
artisans or mechanics. The liberal 
are those which have for the sole or 
principal object, works of the mind, 
and those who are enga~ in them 
are called artists; Pard. Dr. Com. n. 
35. The act of congress of July, 4, 
1836 s. 6, in describing the subjects 
of patents, uses the term art. The 
sense of this word in its usual 
acceptation is perhaps tOo compre
hensive. The thing to be patented 
is not a mere elementary principle, 
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or intellectual discovery, but a prine 
ciple pllt in practice, and applied to 
some art, machine, manufacture or 
composition of matter. 4 Mason, 1. 

ART AND PART, in tAe Semel 
la"" is where one is accessary to a 
crime committed by another; a per. 
son may be guilty, art and part, 
either by giving advice or counsel 
to commit the crime; or, 2, by giVe 
ing warrant or mandate to commit it ; 
or, 3, by actually assisting the crimi. 
nal in the execution. 

In the more atrocious crimes, it 
seems agreed, that the adviser is 
equally punishable with the criminal; 
and that in the slighter offences, the 
circumstances arising from the advi
ser's lesser age, the jocular or care
less manner of giving the advice, &C. 
may be received as pleas for soften
ing the punishment. 

One who gives a mandate to corn
mit a crime, as he is the first spring 
of the action, seems more guilty than 
the person employed as the instru. 
ment in executing it. 

Assistance may be given to the 
committer of a crime, not only in the 
actual execution, but previous to it, 
by furnishing him, with a criminal 
intent, with poison, arms, or other 
means of perpetrating it. That sort 
of assistance which is not given till 
after the criminal act, and which is 
commonly callec:l abetting, though it 
be itself criminal, does not infer art 
and part of the principal crime. Ersk. 
Pro L. Scot. 4, 4, 4; Mack. Cr. Treat. 
tit. Art and Part. 

ARTICLES, cMn. practice. An 
instrument in writing, filed by a party 
to a proceeding in chancery, contain
ing reasons why a witness in the 
cause should be discredited. As to 
the matter which ought to be contain
ed in these articles Lord Eldon gave 
some general directions in the case of 
Carlos V. Brook, 10 Ves. 49. .. The 
court," lIIlys he, .. attending with great 
caution to an application to permit 
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any witness to be examined after pub
lication, has held, where the proposi
tion was to examine a witness to 
credit, that the examination is either 
to be confined to general credit; that 
is, by producing witnesses to swear, 
that the person is not to be believed 
upon his oath; or, if you find him 
swearing to a matter, not to issue in 
the cause, (and therefore not thought 
material to the merits,) in that ease, 
as the witness is not produced to vary 
the ease in evidence by testimony 
that relates to matters in issue, but is 
to speak only to the truth or want of 
veracity, with which a witness had 
spoken to a fact, not in issue, there is 
no danger in permitting him to state 
that such fact, not put in issue, is 
false; and, for the purpose of discre
diting a witness, the court has not 
considered itself at liberty to sanction 
such a proceeding as an examination, 
to destroy the credit of another wit
ness, who had deposed only to points 
put in issue. In Purcell v. M'Namara 
it was agreed that after publication it 
was competent to examine any wit
ness to the point, whether he would 
believe that man upon his oath. It is 
not competent even at law to ask the 
ground of that opinion; but the gene
ral question only is permitted. In 
Purcell v. M'Namara the witness 
went into the history of his whole 
life; and as to his solvency, &C. It 
was not at all put in issue whether he 
had been insolvent, or had compound
ed with his creditors; but, having 
sworn the contrary, they proved by 
witnesses. that he, who had sworn to 
a matter not in issue, had sworn 
falsely in that fact; and that he had 
been insolvent and had compounded 
wit~ his creditors; and it would be 
lamentable, if the court could not find 
means of getting at it; for he could 
not be indicted for perjury, though 
swearing falsely; the fact not being 
material. The rule is, in general 
eases the cause is heard upon evi-
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dence given before publication; but 
that you may examine after publica
tion, provided you examine to credit 
only, and do not go to matters in 
issue in the cause, or in contradiction 
of them, under pretence of examinin§ 
to credit only. Those depositions,' 
he continued, " appear to me material 
to what is in issue in the cause; and 
therefore must be suppressed." See 
a form of articles in GresI. Eq. Ev. 
140, 1'1; and also 8 Ves. 327; 9 
Ves. 145; 1 S. & S. 469. 

ARTICLES OF AGREEMENT, 
in cont,.act" relate either to real or 
personal estate, or to both. An article 
is a memorandum or minute of an 
agreement, reduced to writing to make 
some future disposition or modifica
tion of property; and such an instru
ment will create a trust or equitable 
estate, of which a specific perform
ance will be decreed in chancery. 
Cruise on Real Pro tit. 32, c. I, s. 
31. And see lb. tit. 12, c. 1. 

ARTICLES OF CONFEDERA. 
TION:. The compact which was 
made by the original thirteen states 
of'the United States of America, bore 
the name of the " Articles of Confe
deration and perpetual union between 
the states of New Hampshire, Mas
sachusetts Bay, Rhode Island and 
Providence Plantations, Connecticut, 
New York, New Jersey, Pennsylva. 
nia, Delaware, Maryland, Virginia, 
North Carolina, South Carolina, and 
Georgia." It was adopted and went 
into force on the first day of March, 
1781, and remaiDl~d as the supreme 
law until the firs~_IWednesday of 
March, 1789; 6· Wheat. R. 420. 
The following analysis of this cele. 
brated instrument is copied from 
Judge Story's Commentaries on the 
constitution of the United States, 
Book 2, c. 3. 

"In pursuance of the design already 
announced, it is now proposed to 
give an analysis of the articles of 
confederation, or, as they ore deno-
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miDated in the io~ment itself, the 
" Articles of Confederation and Per· 
petual Union between the States," 88 
they were fiualIy adopted by the 
thirteen states in 1781. 

"The style of the confederacy 
was, by the first article, declared to 
be, • The United States of America.' 
The second article declared, that 
each state retained its sovereignty, 
Jieedom, and independence, and 
ellery power, jurisdiction and right, 
which was not by this confederation 
upreuly delegated to the United 
States, in Congress assembled. The 
third article declared, that the states 
eeverally entered into a firm league 
of friendship with each other, for 
their common defence, the security 
of their liberties, and their mutual 
aod general welfare; binding them· 
selves to assist each ether against all 
fOrce otrered to, or attacks made upon 
them, on any or them, on account of 
religion, sovereignty, trade, or any 
other pretence whatever. The fourth 
article declared, that the free inhabit· 
ants of.:h of the states (vagabonds 
and fugitives from justice excepted) 
should be entitled to all the privileges 
.,r free citizens in the several states; 
that the people of each state should 
.... free ingress and regress to and 
... any other state, and should en· 
joY' all the privileges of trade and 
emmerce, subject to the same duties 
~ restrictions, 88 the inhabitants; 
that fugitives from justice should, 
upon demand of tbe executive of the 
state, from which they fled, be deli. 
vered up; and that full faith and cre
dit should be given, in each of the 
_tes, to the recollis, acts, and judi. 
cial proceedings of the courts and 
magistrates .. every other state. 

" Having Ihus provided for the se· 
curity and intercourse of the states, 
the next article (5th) provided for the 
organization of a general Congress, 

• declaring that delegates should be 
c.boaen in sneb manner, 88 the legis. 

Vor..I.-12. 
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lature of each state should direct; to 
meet in Congress on the first Monday 
in every year, with a power, reserved 
to each state, to recall any or all of 
the delegates, and to send others in 
their stead. No state W88 to be re
presented i,n Congress by less than 
two, nor more than seven members. 
No delegate W88 eligible for more 
than three, in any term of six years; 
and no delegate W88 capable of hold. 
ing any office of emolument under 
the, United States. Each state W88 
to maintain its own delegates; and, 
in determining questions in Congress, 
W88 to have one vote. Freedom of 
speech and debate in Congress W88 
not to be impeached or questioned in 
any other place; and the members 
were to be protected from arrest and 
imprisonment, during the time of their 
going to and from, and attendance on 
Congress, except for treason, felony, 
or breach of the peace • 

.. By subsequent articles, Congress 
W88 invested with the sole and exclu. 
sive right and power of determining 
on peace and war, unless in case of 
an invasion of a state by enemies, or 
an imminent danger of an invasion 
by Indians; of sending and receiving 
ambassadors; entering into treaties 
and alliances, under certain limita
tions, 88 to treaties of commerce; of 
establishing rules for deciding all 
cases of capture on land and water, 
and for the division and appropria. 
tion of prizes taken by the land or 
naval f9rce8, in the service of the 
United States; of granting letters of 
marque and reprisal in times of 
peace; of appointing courts for the 
trial of piracies and felonies commit. 
ted on the high seas; and of establish
ing courts for receiving and finally 
determining appeals in all cases of 
captures. 

" Congress W88 also invested with 
power to decide in the 188t resort, on 
appeal, all disputes and ditrerences 
between two or more states concern-
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ing boundary, jurisdiction, or any the public service, and to appropriate 
other cause whatl!OCver; and the the same for defraying the public 
mode of exercising that authority expenses; to borrow money, and 
was specially prescribed. And all emit bills on credit of the United 
controversies concerning the private States; to build and equip a navy; 
right Of soil, claimed under di1Ierent to agree upon the number of land 
grants of two or more states before forces, and make requisitions upon 
the settlement of their jurisdiction, each state for its quota, in proportion 
were to be finally determined in the to the number of white inhabitants in 
same manner, upon the petition of such state. The legislature of each 
either of the grantees. But no state state were to appoint the regimental 
was to be deprived of territory for officers, raise the men, and clothe, 
the benefit of the United States. arm, and equip them at the expense 

"Congress was also invested with of the United States. 
the sole and exclusive right and " Congress was also invested with 
power of regulating the alloy and power to adjourn for any time not 
value of coin struck by their own exceeding six months, and to any 
authority, or that of the United States; place within the United States; and 
of fixing the standard of weights provision was made for the publica· 
and measures throughout the United tion of its journal, and for entering 
States; of regulating the trade and the yeas and nays thereon, when 
managing all affilirs with the Indians, desired by any delegate. 
not members of any of the states, "Such were the powers confided 
provided, that the legislative right of in congress. But even these were 
nny state within its own limits should greatly restricted in their exercise; 
not be infringed or violated; of esta· for it was expressly provided, that 
blishing and regulating post.offices congress should never engage in a 
from one state to another, and exact· war; nor grant letters of ntIlrque or 
ing postage to defray the expenses; reprisal in time of peace; nor enter 
of appointing all officers of the land into any treaties or alliances; nor 
forces in the service of the United coin money, or regulate the value 
States, except regimental officers; of thereof; nor ascertain the sums or 
appointing all officers of 1he naval expenses necessary for the defence 
forces, and commissioning all officers and welfare of the United States; 
whatsoever in the service of the nor emit bills; nor borrow money on 
United States; and of making rules the credit of the United States; nor 
for the government and regulation of appropriate money; nor agree upon 
the land and naval forces, and direct· the number of vessele of war to be 
ing their operations. built, or purchased; or the number 

" Congress was also invested with of land or sea forces to be raised; 
authority to appoint a committee of nor appoint a commander in chief of 
the states to sit in the recess of con· the army or navy; unless nine states 
-weas, and to consist of one delegate should assent to the same. And no 
from each state, and other commit· question on any other point, except 
tees and civil officers, to manage the for adjourning from day to day, was 
general affilirs under their direction; to be determined, except by a vote of 
to appoint one of their number to the majority of the states. 
preside, but no person was to serve "The committee of the states or 
in the offi~ of president more than any nine of them, were authorized 
one year in the term of three years; in the recess of congress to exercise 
to ascertain the necessary sums for such powers, as congress, with the 
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alllJllDt of nine states, should think it of congress. No state could lay any 
expedient to vest them with, except imposts or duties, which might inter. 
such powers, for the exercise of fere with any proposed treaties. No 
which, bv the articles of confedera. vessels of war were to be kept up 
tion, the" 8.Sgent of nine states was by any state in time of peace, except 
required, which could not be thus deemed necessary by congress for its 
delegated. defence, or trade, nor any body of 

" It was further provided, that all forces, except such, as should be 
biDs of credit, moneys borrowed, deemed requisite by congress to gar· 
and debts contracted by or under the rison its forts, and necessary for its 
authority of congress before the con· defence. But every state was re
federation, should bea charge against quired always to keep up a well 
the United States; that when land regulated and disciplined militia, sum. 
forces were raised by any state for ciently armed and accoutred, and to 
the common defence, all officers of be provided with suitable field'pieces, 
or under the rank of colonel should and tents, and arms, and ammuni. 
be appointed by the legislature of the tion, and camp equipage. No state 
state, or in such manner as the state could engage in war without the con· 
should direct; and all vacancies sent of congress, unless actually in. 
should be filled up in the same man· vaded by enemies, or in danger of 
ner; that all charges of war, and all invasion by the Indians. Nor could 
other expenses for the common de. any state grant commissions to any 
renee or general. welfare, should be ships of war, nor letters of marque 
defrayed out of a common treasury, and reprisal, except after a declara· 
which should be supplied by the seve- ration of war by congress, unless 
ral states, in proportion to the value such state were infested by pirates, 
of the land within each state granted and then subject to the determination 
or surveyed, and the buildings and 'of congress. No state could prevent 
improvements thereon to be estimated the removal of any property imported 
according to the mode prescribed by into any state to any other state, of 
congress; and the taxes for that pro- which the owner was an inhabitant. 
portion were to be laid and levied And no imposition, duties, or restric
by the legislatures of the states tion, could be laid by ·any state on 
within the time agreed upon by con· the property of the United States or 
gress. of either of them. 

" Certain prohibitions \fel'e laid "There was also provision made 
upon the exercise of powers by the for the admission of Canada into the 
respective states. No state, without union, and of other colonies with the 
the consent of the United States, assent of nine states. And it was 
could send an embassy to, or receive finally declared, that every state 
an embassy from, or enter into, any should abide by the determinations 
treaty with any king, prince or state; of congress on all questions submit· 
nor could any person holding any ted to it by the confederation; that 
office under the United States, or any the articles should be inviolably ob
of them, accept any present, emolu. served by every state; that t1ae "Rima 
ment, office or title, from any foreign ,kould be perpmml j and that no 
king, prince or state; nor could con. alterations should be made in any of 
gress itself grant any title of nobility. the articles, unless agreed to by con· 
No two states could enter into any gress, and confirmed by the legisla. 
treaty, confederation, or alliance tures of every state. 
with each other, without the consent "Such is the substance of this 
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celebrated instrument, under which partnerships, but agreements to enter 
the treaty of peace, acknowledging into partnership at a future time. 
our independence, W88 negotiated, Wheq such an agreement has been 
the war of the revolution concluded, broken, the parties may apply for 
and the union of the stateamaintained redress to a court of law, where 
until the adoption of the present con- damages will be given, as a compen· 
stitution." sation. Application is sometimes 

ARTICLES OF IMPEACH- made to courts of equity for their 
MENT. An instrument, which in more efficient aid to compel a specific 

· cases of impeachment, (q. v.) is used, performance. In general these courts 
and performs the same office which will not entertsin bills for specific per
an indictment does in a common cri- formance of such preliminary con· 
minal case, is known by this name. tracts; but in order to suppress 
Theae articles do not usually pursue frauds, or manifestly mischievous 
the strict form and accuracy of an consequences, they will compel such 
indictment. Woodd. Loot. 40, p. performance. 3 Atk. 383; Colly. 
605; Foster, 389, 890; Com. Dig. Partn. B. 2,c. 2, § 2; Wats. Partn. 
Parliament, L 21. They are some- 60; Gow, Partn. 109; Story, Eq. 
times quite general in the form of the Jur. § 666, note; Story, Partn. § 189; 
allegations, but always contain, or 1 Swanst. R. 513, note. When, how
ought to contain, so much certainty, ever, the partnership may be imme· 
88 to enable the party to put himself diately dissolved, it seems the con· 
on the proper defence, and in case of tract cannot be specifically enforced. 
an acquittal, to avail himself of it, as 9 Vee. 360. 
a bar to another impeachment. Ad. It is proper to premise that under 
ditional articles may, perhaps, be ex· each particular head, it is intended 
hibited at any stage of the prosecu- brieRy to examine the decisions which 
tion. Story on the Const. § 806; have been made in relation to it. 
Rawle on the Const. 216. The an· The principal parts of articles of 
swer to articles of impeachment is partnership are here enumerated. 
elrell1pted from observing great strict. 1. The names of the contracting 
ness of form; and it may contain parties. These should all be severally 
arguments as well as facts. It is set out. 
usual to give a full and particular 2. The agreement that the parties 
auswer to each article of the accusa· actually by the instrument enter into 

· tion. Story, ~ 808. partnership, and care must be taken 
ARTICLEs OF PARTNER- to distinguish this agreement from a 

SIDP. The name given to an instru- covenant to enter into partnership at 
ment of writing by which the parties a future time. 
enter into a partnership, upon the 8. The commencement of the part. 

· conditions therein mentioned. This nership. This ought always to be 
instrument generally contains cere expressly provided for. When no 
tain provisions which it is the object other time is fixed by it, the com
here to point out. But before pro- mencement will take place from the 
ceeding more particularly to the con· date of the instrument. Colly. Partn. 
sideration of the subject, it will be 140; 5 Bam. & Cree. 108. 
proper to observe that sometimes pre- 4. The duration of the partnership. 
liminary agreements to enter into a This may be for life, or for a sped
partnership are formed, and that fie period of time; partnerships may 
questions, not unfrequently, arise be conditional or indefinite in their 
as to their efl'ects. These are Dot duration, or for a single adventure or 
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dealing; this period of duration is of equity will grant an injunction 
either express or implied, but it will when one or more of the partners 
not be presumed to be beyond life. attempt, against the wishes of one or 
1 Swanst. R.621. WheD a tenn is more of them, to extend such busi. 
fixed, it is presumed to endure until ness beyond the provision contained 
that period has elapsed; and, when in the articles. , Story, Partn. ~ 193; 
DO tenD is fixed, for the life of the Gow, Partn. 398. 
parties, unless sooner dissolved by 6. The name of the finn, as for 
the acts of one of them, by mutual example John Doe and Company, 
c:onaent, or operation of law. Story, ought to be ascertained. The memo 
PartD. ~ 84. bers of the partnership are required 

A stipulation may lawfully be in. to use the Dame thus agreed upon, 
troduced for the continuance of the and a departure from it will inake 
partnership after the death of one of them individually liable to third per
the parties, either by his executors or sons or to their partners, in particular 
administrators, or for the admission cases. Colly. Partn. 141; 2 Jac. & 
of one or more of his children into Walk. 266; 9 Adol. & Ellis, 314; 
the concern. Colly. Partn. 147; 9 11 Adol. & Ellis, 339; Story, Partn. 
Ves. 600. Sometimes this clause § 102, 136, 1'2, 202. 
provides that the interest of the part. 7. A provision is not unfrequently 
ner shall go to such persons, as he inserted that the business shall be 
shall by his last will name and ape managed and administered by a par
point, and for want of appointment ticular partner, or that one of its de-
00 such persons as are there named. partments shall be under his special 
In these cases it seems that the exe- care. In this case, courts of equity 
cutors or administrators have an op- will protect such partner in his rights. 
tioo to continue the partnership or Story, Partn. § 172, 182, 193, 202, 
not. Colly. Partn. 1'9; 1 Mcel. & 204; Colly. Partn. 763. In Louis. 
Yo. 569; Colles, ParI. Rep. 157. iana, this provision is incorporated in 

When the duration of the partner. its civil code, art. 2838 to art. 2840. 
ship bas been fixed by the articles, The French and civil law also agree 
and the partnership expires by mere as to this prov~n. Poth. de Societe, 
eftlwrion of time, and, after such de. n. 71; Dig. 14, 1, 1, 13; Poth. 
termination it is carried on by the Pando 14, 1, 4. 
partners without any new agreement, Sometimes a provision is intra. 
in the abeence of all circumstances duced that a majority of the partners 
which may lead as to the true intent shall have the management of the 
of the partners, the partnership afthlrs of the partnership. This is 
will not, in general, be deemed one requisite, particularly when the asso
for a definite period, 17 Vas. 298; but dates are numerous. As to the righta 
in other respecta the old articles of of the majority see Parmer •• 
the expired partnership' are to be 8. A provision should be inserted 
deemed adopted by implication as the as to the manner of fiunishing the 
basis of the new partnership during capital or stock of the partnership. 
its continuance. 5 Mason, R. 176, When a partner is required to furnish 
186; 15 Ves. 218; 1 Molloy, R. his proportion of the stock at stated 
468. periods, or pay by instalments, he 

5. The business to be carried on, will, where there are no stipUlations 
and the place where it is to be con· to the contrary, be considered a debt. 
ducted. This clause ought to be or to the finn. Colly. Partn. 141; 
very particularly written, as courts Story, PartD. ~ 203 i 1 Swanst. R. 

. 12· 
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89. Sometimes a provision is insert- vided for in one of three modes: firat, 
ed that real estate and fixtures be- by turning all the Il88et8 into cash, 
longing to the firm shall be consider- and, after paying all the liabilities of 
ed, as between the partners, not as the partnership, dividing such money 
partnership but as several property. in proportion to the several· interests 
In cases of bankruptcy this property of the parties; secondly, by providing 
will be treated as the separate pro- that one or more of the partners 
perty of the partners. Colly. Partn. shall be entitled to purchase the 
141, 6U6, 600; 5 Ves. 189; 3 Madd. shares of the others at a valuation; 
R. 63. . thirdly, that all the property of the 

9. A provision for the apportionment partnership shall be appraised, and 
of the profits and losses among the that after paying the partnership 
partners should be introduced. In the debts, it shall be divided in the pro
absence pf all proof, and controlling per proportions. The first of these 
circumstances, the partners are to modes is adopted by courts of equity 
share in both equally, although one in the absence of express stipulations. 
may have furnished all the capital, Colly. Partn. 146; Story, Partn. 
and the other only his skill. Wats. § 207; 8 Sim. R. 529. 
Partn. 59; Colly. Partn.105; Story, 14. It is not unusual to iDsert in 
Partn. ~ 24; 3 Kent, Com. 28; 4th these articles a provision that in case 
ed.; .. Wend. R. 263; but see 7 of disputes the matter shall be sub
Bligh, R. 432; 6 Wils. & Shaw 16. mitted to arbitration. This clause 

10. Sometimes a stipulation for an seems nugatory, as no action will lie 
annual account of the property of for a breach of it, as that would de
the partnership whether in possession prive the courts of their jurisdiction, 
or in action, and of the debts due by which the parties cannot do. Story, 
partnership is inserted. These Be- Partn. § 215; Gow, Partn. 72; 
counts when settled are at least prima Colly. Partn. 165; Wats. Partn. 388. 
facie evidence of the filets they con- 15. The articles should be dated, 
tBin. Colly. Partn.146; Story,Partn. and executed by the parties. It is 
§ 206; 7 Sim. R. 239. not requisite that the instrument 

11. A provision is frequently in- should be under seal. 
troduced forbidding anyone partner Vide Partie, to contract,; Part-
to carry on any other business. This fler,,. Partner,,"p. 
should be provided for, though there ARTICLES OF WAR. The 
is an implied provision in every part- name commonly given to a code 
nership that no partner shall carry made for the government of the 
on any separate business inconsistent army. The act of April 10, 1806,2 
or contrary to the true interest of the Story's Laws U. S. 992, contains the 
partnership. Story, Partn. § 178, rules and articles by which the armies 
179,209. of .the United States shall be govern--

12. When the partners are numer- ed. The act of April 23, 1800, 1 
ous a provision is often made for the Story's L. U. S. 761, contains the 
expulsion of a partner for gross rules and rogulations for the govern. 
misconduct, for insolvency, bank- ment of the navy of the United 
rupley, or other cases particularly States. 
enumerated. This provision will ARTICLES, eccl. laID, a com-
govern when the case occurs. plaint in the form of a libel, exhibited 

13. This instrument should always to an ecclesiastical court. 
contain a provision for winding up ARTICULATE ADJUDICA. 
the. busioess. This is generally pro- TION, a term used in the Scotch 
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law in C88e8 where there is more 
.than the debt due to the adjudging 
creditor, when it is usual to accumu
late each debt by itself, 80 that any 
error which may arise in ascertain
ing one of the debts need not reach 
to all the rest. 

ARTIFICERS. Persons whose 
employment or business consists 
chieJly of bodily labour. Those who 
are masters of their arts. Cunn. 
Diet. h. t. Vide Arl. 

AS. ~n~ofakindof~ 
1IDlOng the Romans. They divided 
it into twelve parts or twelve ounces, 
which made a Rpman pound. The 
Romans also divided an inheritance 
intotwelve parts, the whole inheritance 
was therefore called IU, whence this 
expression, meres ex asse, or, legeta
riusex asse,the heir of the whole estate. 

ASCENDANTS, are those from 
whom a person is descended, or from 
whom he derives his birth, however 
remote they may be. Every one has 
two ascendants at the first degree, 
his father and mother; four at the 
second degree, his paternal grandfa
ther and grandmother, and his ma
ternal grandfather and grandmother; 
eight at the third. Thus in going up we 
ascend by various lines which fork at 
every generation. By this progress 
sixteen ascendants are found at the 
fourth degree; thirty.two,at the fifth; 
sixty-four, at the sixth; one hundred 
and twenty-eight at the seventh, and 
80 on; by this progressive increase, 
a person has at the twenty-fifth gene
ration, thirty-three millions five hun. 
ched and fifty-four thousand, four 
hundred and thirty-two ascendants. 
'But as many of the ascendants of a 
person have descended flom the 
same ancestor, the lines which were 
forked, reunite to the first common 
ancestor, from whom the other, de
IIOODd; and this multiplication thus 
frequently interrupted by the common 
ancestors, may be reduced to a few 
persons. Vide LiM. 
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ASCRIPTITIUS, ciftl lCUD.

Among the Romans ascriptitii were 
foreigners who had been-naturalized, 
who had in general the same rights 
as natives. Nov.1l2, 00. 17; Code, 
11,47. 

ASPORTATION. Vide Cat'f'J" 
ing Q.UJay. 

ASSASSIN, enm. la1l'. An as-
8Il88in is one who -attacks another 
either traitorously, or with the ad
vantage of arms or place, or of a 
number of persons who support him, 
and kills his victim. This being done 
with malice aforethought is murder. 
The term assassin is but little used 
in the common law, it is borrowed 
from the civil law. 

ASSASSINATION, enm.law, is 
a murder committed by an assassin. 

ASSAULT, enm. law. An as
sault is any attempt or offer with 
force or violence to do a corporal 
hurt to another, whether from malice 
or wantonness; for example, by 
striking at him or even holding up 
the fist at him in a threatening or 
msulting manner, or with other cir
cumstances as denote at the time an 
intention, coupled with a present abi
lity, of actual violence against his 
person, as by pointing a weapon at 
him when he is within reach of it. 
o Rogers's Rec. 9. When the injury 
is actually inflicted, it amounts to a 
battery, (q. v.) Assaults are either 
simple or aggravated. 1. A simple 
assault is one where there is no in
tention to do any other injury. This 
is punished at common law by fine 
and impri80nment. 2. An aggra
vated assault is one that has in addi
tion to the bare intention to commit 
it, another object which is al80 cri
minal; for example if a man should 
fire a pistol at another and miss him, 
the former would be guilty of an as
sault with intent to murder; 80 an 
assault with intent to rob a man, or 
with intent to spoil his clothes, and 
the like, are aggravated BSIIIlults, and 
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they are more severely pWlished than 
simple 888&ults. General references, 
1 East, P. C. 406; Bull. N. P. 15; 
Hawk. P. C. b, I, c. 62, s. 12; 1 
Ruaa. Cr. 604; 2 Camp. Rep. 650; 
1 Wheeler's Cr. C. 364; 6 Rogers'a 
Rec.9; 1 Serg. & Rawle, 347; Bac. 
Ab. h. 1.; Roscoe, Cr. Ev. 210. 

ASSAY. A chemical examina
tion of metals by which the quantity 
of valuable or precious metal con
tained in any mineral or metallic 
mixture is ascertained. By the acts 
of Congress of March 3, 1823, 3 
Story's L. U. S. 1924; of June 25, 
1834, " Sharaw. cont. of Story's L. 
U. S. 2373; and of June 28, 1834, 
Ibid. 2377, it is made the duty of the 
secretary of the treasury to cause 
assays to be made at the mint of the 
United States, of certain coins made 
current by the said acts, and to make 
report of the result thereof to con-

~SSEMBLY, is a reunion of a 
number of persons in the same place. 
There are &everal kinds of assemblies. 
Political, authorised by the constitu
tion and laws; for example, the ge
neral assembly which includes, the 
senate and house of representatives; 
the meeting of the electors of presi
dent and vice-president of the United 
States, may.also be called an auem
bly. Popular assemblies are those 
where the people meet to deliberate 
upon their rights; these are guaran
teed by the constitution. Const. U. S. 
Amendm. art. 1; Const. of Penn. 
art. 9, S. 20. 

ASSEMBLY, tmlamfvl, in crimi
Milam, the meeting of three or more 
persons to do an unlawful act, al
though they may not carry their 
purpose into execution. It differs 
from a riot or rout (q. v.) because in 
each of the latter cases there is some 
act done besides the simple meeting. 

ASSENT, contracU, is an agree
ment to something that has been 
done before. It is either express, 

ASS 

where it is openly declared; or im. 
plied, where it is presumed by law. 
For instance, when a conveyance is 
made to a man, his assent to it is 
presumed, for the following reasons; 
1. Because there is a strong intend .. 
ment of law, that it is for a person's 
benefit to take, and no man can be 
supposed to be unwilling to do that 
which is for his advantage.-2. Be. 
cause it would seem incongruous and 
absurd, that when a conveyance is 
completely executea on the part of 
the grantor, the estate should con· 
tinue in him.-3. Because it is con· 
trary to the policy of law to permit 
the freehold to remain in suspense 
and uncertainty. 2 Ventr. 201; 3 
Mod. 296; 3 Lev. 284; Show. P. 
C. 150; 3 Barn. & Alders. 31; 1 
Binn. R. 502; 2 Hayw. 234; 12 
Mass. R. 461 ; 5 S. & R. 523; 20 
John. R. 184; 14 S. & R. 296; 15 
Wend. R. 666; 4 Haist. R. 161; 8 
Yermo R. 411. When a devise 
draws after it no charge or risk of 
loss, and is, therefore, a mere bounty, 
the assent of the devisee to take it 
will be presumed. 17, Mass. 73, 4. 
A dissent properly expressed would 
prevent the title from passing from 
the grantor unto the grantee. 12 
Ma88. R. 461. ~ 3 Munf. R. 345; 
4 Munf. R. 332, pl. 9; I) Serg. & 
Rawle, 523; 8 Watts, R. 9, 11 ; 20 
Johns. R. 184. The rule requiring 
an express dilJ8ent does not apply 
however when the grantee is bound 
to pay a consideration for the thing 
granted. 1 Wash. C. C. Rep. 70. 
When an offer to do a thing has been 
made, it is not binding on the party 
making it until the assent of the other 
party has been given; and such as
sent must be to the same subject. 
matter in the same sense. 1 SUmD. 
218. When such assent is given, 
before the offer is withdrawn, the con. 
tract is complete. 6 Wend. 103. 
See 5 Wend. 523; 5 Greenl.R.419; 
3 Mass. 1; 8 S. & R. 243; 12 Joho. 
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190; 19 John. 200; 4 CalJ, R. 879; IOlIletimes divided by all the old 
1 Fairf. 185; and Ofer. writers, into assets enter mains and 

TO ASSESS, 1. To rate or to assets per descent; considered as to 
fix the proportion which f!lVery per· their mode of distribution, they are 
IIOB bas to pay of any particular tax. legal or equitable; as to the property 
2. To assess damages is to ascertain from which they arise, they are real 
what damages are due to the plain- or peJ'80nal. 
tiIf; in actions fOunded on writings Ageta mkf' lIIGina, or ueets ill 
in many cases after interlocutory hand, is such property as at once 
judgment, the prothonotary is direct- comes to the executor or other trus
eli to _ the damages; in cases tee for the purpoee of satisfYing 
IIOUDding in tort the damages are claims against him as such. Termea 
asaessed on a writ of inquiry by the de la Ley. 
sberifJ' and a jury. Autta per tUlCtnt, is that portion 

ASSESSMENT, is the making of the ancestor's estate which de
out a list of property and fixing its sceods to the heir, and which is 
wIuation or appraisement; it is also sufficient to charge him, as far as it 
applied to making out a list of per- goes, with the specialty debts of hi. 
aoos, and appraising their 8f!IVerai ancestor. 2 Wil1iams on Ex. 1011~ 
occupations, ' chiefly with a view of Legal tUleta, are such as coosti
taxing the said persons and their tute the fund for the payment of debts 
property. according to their legal priority. 

ASSESSORS, ill lAc cillil laUt, Equitable autta, are such as can 
were 80 called from the word adA- be reached only by the aid of a 
dere, which signifies to be seated court of equity, and are to be divided, 
with the judge. They were lawyers pari ptIMU, among all the creditors; 
who were appointed to assist by their as when a debtor has made his pro
advice the Roman magistrates, who perty subject to his debts generally, 
were generally ignorant of law, being which, without his act, would not 
mere military men. Dig. lib. 1, t. have been 80 subject. 1 Madd. Cb. 
:12; Code, lib. 1, t. 51. In our law, 586; 2 Fonbl. 401, et seq.; Willis 
.an II88eI8Ol' is one who has been on Trust. 118. 
legally appointed to wIue and apo Real a.ct_, are such as descend 
praise property, generally with a to tbe heir, as an estate in fee simple. 
view of laying a tax on it. Per_OMI a.a., are suc~ gooda 

ASSETS. The property in the and chattels to which the executor or 
bands of an heir, executor, adminis- administrator is entitled. 
trator or trustee, which is legally or Vide, generally, Williams on Exec. 
equitably liable to discharge the obe Index, h. t.; TolL on Exec. Index, 
ligations, which such heir, executor, h. t.; 2 BL Com. 610, 611; 3 Vin. 
.administrator or other trustee, is, as Ab. 141; 11 Vine Ab. 239; 1 Vern. 
1IUch, required to discharge, is called 94; 3 Ves. Jr. 117; Gordon's Law 
.assets. The term is derived from the of Decedents, Index, b. to; Ram on 
French word aue., enollgh, that is, Assets. 
the heir or trustee has enough pro- TO ASSIGN, ~,pradiee. 
perty. But the property is still called 1. To make a right over to another; 
assets although there may not be as to assign an estate, an annuity, a 
enough to discharge all the obliga- bond, &c., over to another. 5 John. 
tions; and the heir, executor, &c. is Rep. 391. 2. To appoint; as to 
chargeable in distribution as far as appoint a deputy, &C. Justices are 
.auch property extends. Assets are also said to be assigned to keep the 
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peace. 8. To set forth or point out, 
88 to " assign errors," to show where 
the error is committed; or to assign 
false judgment, to show wherein it 
was unjust. F. N. B. 19. 

ASSIGNATION, in tAe Scotch 
laID, the cedin~ or yielding a thing to 
another of which intimation must be 
made. 

ASSIGNEE. One to whom an 
assignment has been made. Assignees 
are either assignees in fact or as
signees in law. An assignee in fact 
is one to whom an assignment is 
made in fact by the party having the 
right. An assignee in taw is one on 
whom the law vests the right, as an 
executor or administrator. Co. Litt. 
210 a note (1); Hob. 9. Vide .A,
AP, and 1 Vern. 425; 1 Salk. 81 ; 
7 East, 337 ; Hac. Ab. Covenant, E; 
8 Saund. 182, note 1; Arch. Civ. 
PI. 50, 58, 70; 1 Supp. to Ves. Jr. 
72; 2 Phil. Ev. Index, h. t. 

ASSIGNMENT. conlractl. In 
common parlanoo this word signifies 
'the transfer of all kinds of property, 
real, persoDaI and mixed, and whether 
the same be in possession or in action; 
as, a general assignment. In a more 
mchnical sense it is usually applied 
to the transfer of a term for years; 
but it is more properly used to sig
nity a transfer of some particular 
estate or interest in lands. The 
proper technical words of an assign
ment are assign, transfer and set 
over; but the words grant, bargain 
and sell, or any other words which 
will show the intent of the parties to 
make a complete transfer, will amount 
to an assignment. A chose in action 
cannot be assigned at law, though it 
may be done in equity; but the 
assignee takes it subject to all the 
equity to which it was liable in the 
hands of the original party. 2 John. 
Ch. Rep. 448, and the cases there 
cited. 2 Wash. Rep. 238. The 
deed in which all" assignment is writ
ten is also called an assignment. 

ASS 

Vide, generally. Com. Dig. h. t.; 
Hac. Ab. h. 1.; Vin. Ab. h. t.; Nel. 
8On's Ab. h. t.; Civ. Code of Louis. 
art. 2612. In relation to general 
assignments, see Angell on Assign. 
ments, passim. 

ASSIGNS, corllract" means those 
to whom rights have been trans
mitted by particular title, such, 88 

sale, gift, legacy, transfer or cession. 
Vide Ham. Parties, 230; Lofft. 316. 

ASSISES OF JERUSALEM. 
The name of a code of feudlll law, 
made at a general assembly of lords, 
after the conquest of Jerusalem. It was 
compiled principally from the lawl 
and customs of Frapoo. 2 Profession 
d' A vocat, par Dupin, 674 to 680. , 

ASSIZE, Eng. laID. A particu. 
lar court where writs of assize and 
other causes were decided. Vide 
Dane's Ab. Index, h. t.; Bract. lib. 
3; Merl. Repert. h. t. By assize is 
also understood a remedy for the res· 
titution of a freehold, of which the 
complainant has been disseised. Hac. 
Ab. h. t. 

ASSIZE, remedie" is an old reme-
dy which was used for the restitution • 
of a freehold, of which the complain. 
ant had been disseised. This remedy 
has given way to others less perplex. 
ed, and which are more expeditious. 
Bac. Ab. h. t.; Co. Litt. 153, 154, 
155. 

ASSOCIATE. This term is ap
plied to a judge who is not the presi. 
dent of a court, as associate judge. 

ASSUMPSIT, in contracu, is an 
undertaking, either express or im
plied, to perform a parol agreement. 
1 Lilly's Reg. 132. 

ASSUMPSIT, remediel, prtICfice, 
is a form of action which may be de
fined to be an action for the recovery 
of damages for the non.performance 
of a parol or simple contract; or, in 
other words, a contract not under 
seal, nor of record; circumstances 
which distinguish this remedy from 
others. 7 T. R. 351 ; 3 Johns. Cas. 
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80. This action differs from the ac- In England it does not lie against a 
lion of de",; for, in legal considera. corporation, unlea by expreas author. 
tion, that is for the recovery of a ity of some legislative act, 1 Chit. Pl. 
debt eo 110 __ , and ill llUlllt:rO, and 98; but in this country it lies against 
may be upon a deed as well as upon a corporation aggregate, on an ex· 
any other contract. 1 H. Bl. 5M; preas or implied promise, in the same 
B. N. P. 167. It dift"ers from CODe· manner as against an individual. 1 
1ItIIIt, which, though brought for the Cranch, 297; 9 Pet. 541; 3 S. & 
recovery of damages, can only be R. 117; 4 S. & R. 16; 12 Johns. 
supported upon a contract under «al. 231; 14 Jobns. 118; 2 Bay, 109; 
See CoMItUII. It will be proper to 1 Chipm. 371,456; 1 Aik. 180; 10 
consider this subject with reference, Mass. 397. But see 3 Marsh. 1; 3 
1, to the contract upon which this Dall.496. 
action may be sustained; • 2, ~e de- 2. The declaration must invariably 
claration; 3, the plea; 4,. the jUdge disclose the col1sideration of the con. 
ment. tract, the contract itself, and the 

1. Assumpsit lies to recover dam. breach of it. Bae. Ab. h. t. F; 6 
ages for the breach of all parol or Mass. 9S; but in a declaration on a 
simple contracts, whether written or negociable instrument under the sta. 
not written; express or implied; for tute of Anne, it is not requisite to ale 
the payment of money, or for the lege any consideration, 2 Leigh, R. 
perfonnance or omission of any other 198; and on a note expressed to 
act. For example, to recover money have been given for value received, it 
lent, paid, or had and received, to the is not necessary to aver a special 
use of the plaintiff; and in some eases, consideration. 7 Johns. 321. See 
where money has been received by 5 Mass. 97. The gist of this action 
the defendant, in consequence of is the promise, and it must be aver· 
aome tortious act to the plaintiff's red. 2 Wash. 187; 2 N. H. Rep. 
property, the plaintiff may waive the 289; Hardin, 226. Damagesshould 
tort, and sue the defendant in assump- be laid in a sufficient amount to cover 
sit. 5 Pick. 285; 1 J. J. Marsh. the real amount of the claim. See 4 
543; 3 Watts, R. 277; 4 Binn. Pick. 497; 2 Rep. Const. Ct. 339; 
374; 3 Dana, R. 552; 1 N. H. Rep. 4 Munf. 95; 5 Munf. 23; 2 N. H. 
151; 12 Pick. 120; 4 Call. R. Rep. 289; 1 Breese, 286; 1 Hall, 
451; 4 Pick. 452. Assumpsit lies 201; 4 Johns. 280; 11 S. & R. 27; 
to recover the purchase money for 5 S. & R. 519; 6 Conn. 176; 9 
land sold, 14 Johns. R. 210; 14 Conn. 508; IN.&M.342;6Cowen, 
Jotm.. R. 162; 20 Johns. R. 338; 151; 2 Bibb, 429; 3 Caines, 286. 
3 M'Cord, R. 421 ; and it lies, spe- 3. The usual plea is non-auu",,.. 
clally, upon wagers, 2 Chit. Pl. 114; &it, (q. v.) under which the defendant 
feigned issues, 2 Chit. Pl. 116; upon may give in evidence most matters of 
foreign judgments, 8 Mass. 273; defence. Com. Dig. Pleader, 2 G 1. 
Dougl. 1; 3 East, 221; 11 East, When there are several defendants 
124; 4 T. R. 493; 5 Johns. N. 132. they cannot plead the general issue 
But it will not lie on a judgment obo severally, 6 Mass. 444; nor the same 
tained in a sister state. 1 Bibb, 361; plea in bar, severally. 13 Mass. 152. 
19 Johns. 162 ; 3 Fairf. 94; 2 Rawle, The plea of not pilt" in an action 
431. Assumpsit is the proper reme- of assumpsit, is cured by verdict. 8 
dy upon an account stated. Hac. Ab. S. & R. 541; 4 Call, 451. See 1 
Assumpsit, A. It will lie for a cor· Marsh. 602; 17 Maaa.623; 2Greenl. 
poratioo, 2 Lev. 262; 1 Camp. 466; 362; Minor, 2M. 
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4. Ju~t. Vide JuilgrnnI in A.,.,..,.,. 
Viele Bac. Ab. h. t.; Com. Dig. 

Action upon the cue upon 8IJ8UIIlpsit; 
Dane's Ab. Index, h. t.: Viner's Ab. 
h. 1.; 1 Chit. Pl. h. t.; Petersd. b. t; 
Lawa's Pl. in Auumpsit; the various 
digests, h. t. Actiona; CmJenant " 
Debt I' Indcbilal .. ClUUlRpftt; Pac
"'. Con8eituttIJ ~cunUe. 

ASSURANCE, t"OfttlR. lo.VJ. In
auraace, (q. v.) 

ASSURANCE, confJeYfllflcing.
The deed by which Iuds and tene
ments are conveyed. Vide Touchat. 
on Com. Assurances. 

ASYLUM. A place of refuge 
where debtors and criminals Bed 
for safety. At one time in Europe, 
ehurehes aocl other consecrated 
places served as asylums, to the 
liisgrace of the law. These never 
protected criminals in the United 
States. It may be questioned. whether 
the house of an ambassador (q. v.) 
would not afford protection, tempora
!'ily, to a person who should take re
fi.Jge there. 

ASSYTHMENT, in tire Scold 
law, is an indemnification which a 
criminal is bound to make to the 
party injured or his executors, though 
the crime itself should be extin
guished by pardon. Ersk. Pro L. 
Scot. 4, 3, 13. 

ATHEIST, one who denies the 
existence of God. As atheists have 
not any religion that can bind their 
eonsciences to speak the truth, they 
are excluded from being witnesses. 
Bull. N. P. 292; 1 Atk. 40; Gilb. 
Ev. 129; 1 Phil. Ev. 19. See also, 
Co. Litt. 6 b.; 2 Inst. 606; 3 Inst. 
165; Willes R. 451 ; Hawk. P. C., 
B. 2, c. 46, s. 148; ~ Hale's P. C. 
279. 

TO ATTACH, cri .. lalO, prac
tice, to take or apprehend by virtue 
of the order of a writ or precept, 
commonly called an attachment. 
It differs from arrest iD this, that 

ATT 

lte who arrests a man, takes him to 
a person of higher power, to he 
disposed of; but he who attacites, 
keepa the party attached,. aecordiDB 
to the exigency of his writ, and 
brings him into court on the day 
assigned. Kitch. 279; Bract. lib. 
4; }<'leta, lib. 6, e. 24. 

ATTACHE', connected with, at
tached to. This word is used to sig. 
nify those persons who are attached 
to a foreign legation. An attache is 
a public minister within the meaning 
of the act of April 30, 1790, s. 37, 1 
Story's L. U. S. 89, which protects 
from violence " the person of aD am. . 
bassador or other public minister." 
1 Bald. 240. Vide 2 W. C. C. R. 
205; 4 W. C. C. R. 581; 1 Dall.n7; 
1 W. C. C. R. 232; 4 Dall. 821. 
Vide Ambauador; Coruul; En"",; 
MiniBter. 

ATTACHMENT, crim. III., 
practice, is a writ requiring a 
sheriff to arrest a particular person, 
who has been guilty of a contempt 
of court, and to bring the ofrender 
before the court. Tidd's Pro Index, 
h. t.; Grah. Pro 555. It may be 
awarded by the court upon a bare 
suggestion, though generally an oath 
stating what contempt has been com· 
mitted. is required, or on their own 
knowledge without indictment or in. 
formation. An attachmen~ may be 
issued against officers of the court for 
disobedience or contempt of their 
rules and orders, for disobedience of 
their process, and for disturbing them 
in their lawful proceedings. Bac. Ab. 
h. t. A. An attachment for contempt 
for the non-performance of au 
award is considered in the nature of 
a civil execution, and, it was there
fore held it could not be executed on 
Sunday, 1 T. R. 266; Cowper, 
394; Willes, R. 292, note (b); yet, 
in one case, it was decided, that it 
was so far criminal, that it could not 
be granted in England on the affirma. 
marion of a Quaker.- Stra. 441. 
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See 6 HaIst. 63; 1 Cowen, 121, one year after public notice of the 
DOte; Bac. Ab. h. t. proceeding. Persons imprisoned in 

ATTACHMENT, r~., is the state prison for a less period than 
a writ issued by a court of compe- life, are liable to be proceeded against 
1IeDt jurisdiction, commanding the 88 absconding debtors. 2 Kent, Com •• 
8beri.lf or other proper officer to seize 327. 
any property, credit, or right belong- [3] There are two kinds of 
iog to the defendant, in whatever attachment in Pennsylvania, the for. 
hands the same may be found, to eign attachment, and the domestic 
atisfy the demand which the plaintiff attachment. 1. Theforeip attach. 
has against him. . This writ always ment is a mode of proceeding by a 
iIsues before judgment and is intend. creditor against the property of his 
ed to compel an appearance; in this debtor, when the debtor is out.of the 
JeSP8Cl it differs from an execution. jurisdiction of the state, and is not an 
In lOme of the states this process can inhabitant of the same. The object 
~ issued onlYarinst absconding of this process is in the first instance 
debtors, or those who conceal them- to compel an appearance by the deb
selves; in others it' is issued in the tor, although his property may even
first instance, so that the property tually be made liable to the amount 
attached may respond to the exi- of the plaintiff's claim. It will be 
"ncy of the writ, and satisfy the proper to consider, 1, by whom it be. 
Judgment. issued; 2, against what property; 8, 

[ 2 J In New York, when a per. mode of proceeding. 1. The plain. 
IOn who is indebted within tbe state, tiff must be a creditor of the defen
absconds, or is concealed, a creditor dant: the claim of the plaintiff need 
to whom he owes one hundred dol- not, however, be technically a debt, 
lars, or any two creditors to whom but it may be such on which an action 
he owes one hundred and fifty dollars, of assumpsit would lie, but an attach
or any three to whom he owes two ment will not lie for a demand which 
hundred dollars may, on application arises ez delicto; or when special 
to a judge or commissioner, on legal bail would not be regularly required. 
proof of the departure or conceal- Serg. on Att. 51. 2. The writ of 
ment, procure his real or personal attachment may be issued against the 
estate to be attached; and on due real and personal estate of any per
public notice of the proceedings, if, son not residing within the common· 
within three months, the debtor does wealth, and not being within the 
not return and satisfy the creditor, county in which such writ may issue, 
or appear and contest the validity of at the time of the issuing thereof. And 
the demand, and give the requisite proceedings may be had against per
aecurity, then trustees are to be sons convicted of crime, and sen· 
appointed, in whom the debtor's tenced to imprisonment. 3. The 
.estate becomes vested; and they are writ of attachment is in geneml terms 
to collect and sell it, settle contra- not specifying in the body of it, the 
versies, and m~ke dividends among name of the garnishee, or the pro
all his creditors in the mode pre- perty to be attached, but command
scribed. From the time of the notice, jog the officer to attach the defen
all sales and assignments are declared dant, by all and singular his goods 
void. The property of a debtor who and chattels, in whose hands or pos
resides out of the state may be attach. session sot!ver the same may be found 
ed and sold in like manner, but the in his bailiwick, so that he be and 
trustees are not to be appointed until appear before the court at a certain 
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time to answer, &C. The foreign to bring against him. A creditor may 
attachment is issued solely for the obtain such attachment of the pro
benefit of the plaintiff. 2. The do- perty of his debtor, in the following 
fflUtic attachment ilJ issued by the cases. 1. When such debtor is about 

.,:ourt of common pleas of the county leaving perlJUUleutly the state, with. 
,in which any debtor, being an inha. out there being a possibility, in the 
bitant of the commonwealth may ordinary course of judicial proceed. 
reside; if such debtor shall have iogs, of obtaining or executing judg. 
absconded from the place of his usual ment against him previous to his 
abode within the same, or shall have departure; or when such debtor has 
remained absent from the common- already left the state never again to 
wealth, or shall have confined himself return: 2. When such debtor resides 
to his own house, or concealed him. out of the state: 3. W.hen he con· 
self elsewhere, with a design, in either ceals himself to avoid being cited or 
case, to defraud his creditors. It is forced to answer to the suit intended 
issued on an oath or affirmation, pre- to be brought ag.unst him. Articles 
'riously made lIy a creditor of such 239, 240. • 
person, or by some one on his behalf, [5] By the local laws of some 
of the truth of his debt, and of the of the New England states, and parti. 
facts upon which the attachment may cularly oftbe states of Massachusetts, 
be founded. Any other creditor of New Hampshire and Maine, personal 
such person, upon affidavit of his debt property and real estate may be at. 
as aforesaid, may suggest his name tached upon mesne process to respond 
upon the record, and thereupon such the exigency of the writ, and satisfy 
creditor may proceed to prosecute his the judgment. In such cases it is the • 
said writ, if the person suing the same common practice for the officer to 
shall refuse or neglect to proceed bail the goods attached to some per. 
thereon, or if he fail to establish his son, who is usually a frieud of the 
right to prosecute the same, as a cre· debtor, upon an express or implied 
ditor of tbe defendant. The property agreement on his part, to have them 
attached is vested in trustees to be forthcoming on demand, or in time to 
appointed by the court, who are, after respond the judgment, when the exe
giving six months' public notice of cution thereon shall be issued. Story 
their appointment, to distribute the on Bailm. ~ 124. As to the rights 
assets attached among the creditors and duties of the officer or bailor in 
under certain regulations prescribed such cases, and as to the rights and 
by the act of assembly. Perishable duties of the bailee, who is commonly 
goods may be sold under an order of called the receiptor, see 2 Mass. 514 ; 
the court, both under a foreign and 9 Mass. 112; 11 Mass. 211 ; 6 Johns. 
domestic attachment. Vide Serg. on R. 195; 9 Mass. 104, 265; 10 Mass. 
Attachments; Whart. Dig. title At. 125; 15 MasS. 310; 1 Pick. R. 232, 
tacbment. 389. See Mete. & Perk. Dig. tit. 

[ 4] By the code of practice of Absent and Absconding Debtors. 
Louisiana, an attachment in the hands , 
of third persons is declared to be a TAIILL 
mandate which a creditor obtaina Attachment,]. 
r'. 1. Defined, t. 
,rom a competent officer, command. 2. In New York, 2. 
ing the seizure of any property, credit 1. Again.t rr.ident .. 2. 
or right, belonging to his debtor, in 2. Again., a'-nte~ 2. 
whJltever hands they may. be found, 3. In PennRylvonia, 3. 

1. Foreign, 3. 
to satisfy the demand which he inteuds 1. By whom it may be ianed, 3. 

Digitized by Google 



ATT ATT 141 

!I. Apioet wbom. 3. short of execution of the ultimate 
So Mode or proceecbng. 3. design, in any part of it. Between 

2. DoIDealic, 3. preparations and attempts to commit 
4. In Loai.iana, •• 

1. W. &be debtor ia Uoat to _ft a crime, the distinction is in many 
the ute, •• cases very indeterminate. A man 

It. WIleD be reaid .. out of the Ita",., who buys poison for the purpose of 
3. When he conceal. him.1f, t. committing a murder, and mixes it 

S. In the New Eagland 8lat..,s. in the food intended for his victim, 
ATTACHMENT OF PRIVI· and places it on a table where he may 

LEGE, Eng. laID, a process by take it, will or will not be guilty of 
which a man by virtue of his privi. an attempt to poison from the simple 
lege calls another to litigate in that circumstance of his taking back the 
court to which he himself belongs; poisoned food before or after the 
and who bas the privilege to answer victim has had an opportunity to take 
there. it; for if immediately on putting it 

ATTAINDER, Englul criftlinal down, he should take it up, and, 
La.,; attinctura, the stain or corrup- awakened to a just consideration of 
tion of blood which arises from being the enormity of the crime, destroy 
condemned for any crime.-Attain. it, this would amount only to pre
tkr ", cm(u,ion, is either by plead. parations; and certainly if before he 
ing guilty at the bar before the judges, placed it on the table, or before he 
and not putting oneself on one's trial mixed the poison with the food, he 
by a jury; or before the coroner in had repented of his intention, there 
sanctuary, when, in ancient times, would have been no attempt to com. 
the oRender was obliaed to abjure mit a crime,; the law gives this as a 
the realm.-Attainder 1, eerdict, is locUl penitentie. An attempt to 
when the prisoner at the bar pleads commit a crime is a misdemeanor; 
not guilty to the indictment, and is an4 an attempt to commit a misde
pronounced guilty by the verdict of meanor, is itself a misdemeanor. 1 
the jury.-Attaintkr by procell or RU88. on Cr. 44; 2 East, R. 8; 8 
OllIla.",." is when the party flies, and Pick. R. 26; 3 Benth. Ev. 69; 6 C. 
is subsequently outlawed. Co. Litt. & P. 368. 
391. Bill of attaintkr is a bill ATTENDANT. One who owes 
brought into parliament for attainting a duty or service to ano.ther, or in 
persons condemned for high treason. some sort depends upon him. Terrnes 
By the constitution of the 'United de la Ley, h. t. As to attendant 
States, art. 1, sect. 9, ~ 3, it is pro- terms, see Powell on Mortg. Index, 
vided that no bill of attainder or ex tiD. Attendant terms; Park on Dower, 
post facto law shall be passed. ch. 17. 

ATTAINT, Engli,la La." 1. At· ATTENTAT. In the language 
liractll', attainted, stained or black. of the civil and canon laws, is any 
ened. 2. A writ which lies to inquire thing whatsoever wrongfully inno
whether a jury of twelve men gave vated or attempted in the suit by the 
a falae verdict. A verdict cannot be judae a qvo pending an appeal. 1 
attainted by less than twelve men. Addams, R. 22, n.; Ayl. Par. 100. 
Bract. lib. 4, tr. l,c.134; Fleta, li~ ATTERMINING. The granting 
5, c. 22, ~ 2. a time or term for the payment of a 

ATTEMPT, criminal 14.,. An debt. This word is not used. See 
attempt to commit a crime, is an Deloy. 
endeavour to accomplish it, carried ATTESTATION, in conlrac", 
beyond mere preparation but falling and erndence, is the act of witnessing 
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an instrument of writing, at the reo 
quest of the party making the same, 
and subscribing it as a witness. It 
will be proper to consider, lst, how it 
is to be made; 2dly, how it is proved; 
3dly, its efrects upon the witness; 
4thly, its efrects upon the parties. 

1. The attestation should be made, 
in the case of wills, agreeably to die 
rection of the ststute of frauds, Com. 
Dig. Estates, E 1 ; and in the case 
of deeds or other writings at the re
quest of the party executing the same. 
A person who sees an inst1'llDlE'llt 
executed, but is not desired by the 
parties to attest it, is not therefore an 
attesting witness, although he after. 
wards subscribes it as such. 3 Camp. 
282. See as to the form of attesta· 
tion, 2 South. R. 449. 

2. The genetal rule is that an 
attested instrument must be proved 
by the attesting witness. But to this 
rule there are various exceptions, 
namely; 1. If he reside out of the 
'jurisdiction of the court, 22 Pick. R. 
85; 2, or is dead; 3, or becomes 
insane, 3 Camp. 283; 4, or- has an 
interest, 5 T. R. 371; 5, or has 
married the party who offers the in. 
strument, 2 Esp. C. 698; 6, or re
fuses to testify, 4 M. & S. 353; 7, 
or where the witness swears he did 
not see the writing executed; 8, or 
be<-.ornes infiunous, Str. 838; 9, or 
blind, 1 Ld. Raym. 734. From these 
numerous cases, and those to be found 
in the books, it would seem that 
whenever from any cause the attest. 
ing witness cannot be had, secondary 
evidE'nce may be given. But this 
inability of procuring the witness 
must be abaolute, and, therefore, 
where he is unable to attend from 
sickness only, his evidence cannot 
be dispensed with. 4 Taunt. 46. 
See 4 Haist. R. 822; Andr. 236; 2 
Str.1096; lOVes. 174; 4M.&S. 
353; 7 Taunt. 251; 6 Sergo & 
Rawle, 310; 1 Rep. Const. Co. So. 
Ca. 310; 5 Crancb, 13; Com. Dig. 

ATT 

tit. Testrnoigne, Evidence, Addenda; 
5 Com. Dig. 441; 4 Yeates, 79. 

3 •. When the witness attests an 
instrument which conveys away, or 
disposes of his property or rights, he 
is estopped from denying the efrects 
of such instrument, but in such case 
he must have been aware of its con· 
tents, and this must be proved. 1 
Esp. C. 58. 

4. Proof of the attestatic>n is evi
dence of the sealing and delivery. 
6 Serg. & Rawle, 311; 2 East, R. 
250; 1 Boa. & Pull. 360; 7 T. R. 
266. 

See, in general, Starkie's Ev. part 
2, 3:i2; 1 Phil: Ev. 419 to 421; 12 
Wheat. 91; 2 Dall. 96; 3 Rawle'. 
Rep. 312; 1 Ves. Jr. 12; 2 Bool. 
Rep. 60; 214, 289, 367; 1 Bro. 
Civ. Law, 279, 286; Gresl. Eq. Ev. 
119. 

ATTESTATION CLAUSE, i. 
will. and contract., is that clause 
wherein the witnesses certify that 
the instrument has been executed be
fore them, and the manner of the ex. 
ecution of the same. The usual at· 
testation clause to a will is in the 
following formula, to wit: "Signed, 
sealed, published and declared by the 
above named A B, as and for his last 
will and testament, in the presence 
of us, who have hereunto subscribed 
our names as witnesses thereto, in 
the presence of the said testator, and 
of each other." That of contracts is 
generally in these words: " Sealed 
and delivered in the presence of us." 

When there is an attestation clause 
to a will, unsubscribed by witnesses, 
the presumption, though alight, is that 
the will is in an unfinished state; and 
it must be removed by some extrinsic 
circumstances, 2 Eccl. Rep. 60. 
This presumption is infinitely slighter, 
where the writer's intention to have 
it regularly attested, is to be collected 
only from the single word "wit. 
nesses." lb. 214. See 3 Phillim. 
R. 323; S. C. 1 Eng. Eccl. R. 407. 
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ATTORNEY IN FACT, COIl· 14 S. & R. 307; 7 Cranch, 452; 1 
trcu:u, is a person to whom the au· Penna. R. 264. 
thority of another, who is called the The name of attorner is given to 
constituent, is by him lawfully dele- those officers who practtce in courts 
gated. This term is employed to of common law; solicitors, in courts 
designate persons who act under a of equity; and proctors, in courts of 
special agency, or a special letter of admiralty and in the English eccle. 
attorney, so that they are 'Ilppointed siastical oourts. 
i. factum, for the deed, or special The prinoipal duties of an attorney 
act to be performed; but i.n a more are, 1. To be true to the court and 
extended sense it includes all other to his client i 2. To manage the busi. 
agents employed in any business, or ness of his client with care. skill and 
to do any act or acts in pau for an· integrity. 4 Burr. 2061; 1 B. & 
other. &C. Ab. Attorney; Story, A. ~02; 2 Wils. 3ll5; 1 Bing. R. 
Ag. ~ 25. All persons who are ca· 347; 3. To keep his client informed 
pable of acting for themselves, and a8 to the state of his business; 4. To 
even those who are disqualified from keep his secrets confided to him as 
acting in their own capacity, if they such. See Client; COIljidmtial 
have sufficient undel'8tan~, as in· ComllUlfticatiOll. For a violation of 
fimts of a proper age and femes his duties, an action will in general 
coverts, may act as attorneys of lie; and, in some cases, he may be 
others. Co. Litt. 52 a; 1 Esp. Cas. punished by an attachment. His 
142; 2 Esp. Cas. 511 ; 2 Stark. Cas. rights are, to be justly compensated 
N. P. 204. The form of his ap- for his services. Vide 1 Keen's R. 
pointment is by letter of attorney, 668; Climt; COfJ1Wllor GI laID. 
(q. v.) The object of his appoint. ATTORNEY GENERAL OF 
ment is the transaction of some busi· THE UNITED STATES, is an 
ness of the constituent by the attor· officer appointed by the president. 
ney. The attorney is bound to act He must be leamedin the law, and 
with due diligence after having be sworn or affirmed to a faithful ex. 
accepted the employment, and in ecution of his office. His duties are 
the end to render an account to to prosecute and conduct all suits in 
his principal of the acts which the Supreme Court, in which the 
be has performed for him. Vide United States shall beconcemed; and 
Agency; Agent; Authority; and give his advice upon questions oflaw, 
Principol. when required by the president, or 

ATTORNEY AT LAW, o.#rera, when requested by the heads of any 
aD officer in a court of justice, who of the departments, touching mattei'll 
is employed by a party in a cause to that may concern their departments ; 
manage the same for him, as his Act of 24 Sept. 1789; his I18lary is 
advocate. In some courts, all in the three thousand five hundred dollal'll 
Supreme Court of the United States, per annum, and he is allowed one 
advocates are divided into counsel· clerk, whOile compensation shall not 
lors at law, (q. v.) and attorneys. exceed one thousand per annum j Act 
The business of attorneys is to carry 20 Feb. 1819, 3 Story's Laws, 1720, 
on the practical and more mechani. and Act 20 April, 1818. s. 6, 8 
cal parts of the suit. 1 KE'nt. Com. I Story's Laws, 1693. By the act of 
307,; see as to their po~ers! 2 SuPP.' May 29, ] 830. 4 Sharsw. CO?t. or 
to '\ es. Jr. 241. 454; .Ii Chit. BI. 23, . Story, L. U. S. 220~, ~ 10. hIS sa· 
3:i8; Bac. Ab. h. t.;' 8 Penna. R •. lary is increased five hund~ dollal'll 
74; 3 Wila. 374; 16 S. & R. 868; (per annum. 

13· 
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ATl'ORNMENT, elttJ.tu, was 18 Price, R. 76; M'Clel. R. 26; 6 
the agreerrn;nt of the tenant to the East, R. 392; 5 B. & A. 257; S. C. 
grant of the seignory, or of a rent, 2 Stark. R. 295; 1 Esp. R. 340; :; 
or the agreement of the donee in tail, Esp. R. 103; 4 Taunt. R. 209; 1 
or tenant for life, or years, to a grant H. Bl. R. 81; 2 Chit. R. 253 ; Cowp. 
of a reversion or of a remainder made R. 395. . 
to another, Co. Litt. 309; Touchs. AUCTIONEER, contract" COllI· 

253; attornments are rendered un· mert'e, is a person authorised by law 
necessary, even in England, by virtue to keep an action, and sell the goods 
of sundry statutes, and they are abo- of others at public sale. He is the 
lished in the United States,4 Kent, agent of both parties, the seller and 
Com. 479; 1 Hill. Ab. 128, 9. Vide the buyer, 2 Taunt. 38, 209; 4: 
3 Vine Ab. 317; 1 Vern. 330, n.; Greenl. R. 1; Chit. Contr. 208. 
Saund.234, n. 4; Roll. Ab. h. t.; His rights are, 1st, to charge a com· 
Nelson's Ab. h. t.; Com. Dig. h. t. mission for his services; 2ndly, he 

AUBAINE. Vide Albinatu, JUl. has an interest in the goods sold 
AUCTION, commerce, contract, coupled with the possession; 3dly, 

is a place, authorised by law, where he has a lien for his commissions; 
property is publicly sold to the high. 4thly, he may sue the buyer for the 
est bidder. Auctions are generally purchase-money. He is liable, 1st, 
held by express authority, and the to the owner for a faithful discharge 
persons who keep them are licensed of his duties in the sale, and if he 
to do so under various regulations. gives credit without authority, for the 
The sale of the property is also called value of the goods; 2dl y, he is res· 
an auction. The manner of conduct. ponsible for the duties due to the 
ing an auction is immaterial; whether government; 3dly, he is answerable 
it be by public outcry or by any other to the purchaser when he does not 
manner. The essential part is the disclose the name of the principal; 
selection ofa purchaser from anum· 4thly, he may be sued whcn he sells 
ber of bidders. In a case where a the goods of a third person, after 
woman continued silent during the notice not to sell them. Peake's Rep. 
whole time of the sale, but whenever 120; 2 Kent, Com. 423, 4; 4: John. 
anyone bid she gave him a glass of Ch. R. 659; ;) Burr. R. 1921; 2 
brandy, and when the sale broke up Taunt. R. 38; 1 Jac. & Walk. R. 
the person who received the last glass 350; 3 V. & B. 57; 1.3 Ves. R. 
of brandy W8ll taken into a private 472; 1 Y. & J. R. :~89; 5 Bam. & 
room, and he was declared to be the Ald. 33:1; 1 H. Bl. 81; 7 East, R. 
purchaser; this was adjudged to be 558; 4: B. & Adolp. R. 44:3; 7 
an auction. 1 Dow. 115. The law reo Taunt. 209; 3 Chit. Com. L. 210 ; 
quires fairness in auction sales, and Story on Ag. ~ 27 ; 2 Liv. Ag. 335 ; 
when a puller is employed to raise Cowp. 395; 6 T. R. 642; 6 John. 
the property ollered for sale on bona 194. 
fide bidders, or a combination is enter· AUDIENCE COURT, Eng. eccl. 
ed into between two or more persons laIn. A court belonging to the arch. 
not to overbid each other, the contract bishop of Canterbury, having the 
may in general be avoided. Vide same authority with the court of 
Pujffr, and 6 John. R.194; 8John. arches, 4 Inllt. 337. 
R. 4-14; 3 John. Cas. 29; Cowp. AUDIENDO ET TERMINAN· 
395; 6 T. R. 642; Harr. Dig. Sale, 00, Engli,l crim. lal". A writ or 
IV.; and the article Contlilion8 of r(lther a commission directed to eer· 
Sale. Vidc Harr. Dig. Sale, IV.; tain persons for the trial and punish. 
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1neIl1 of such persoDS as have been AUDITOR. An officer whose 
ooneemed in a riotous assembly, duty is to examine the accounts of 
insurrection or other heinous misde- officers who have received and dis
meanor. bursed public moneys by lawful au· 

AUDITA QUERELA. A writ thority. See Acts of Congress, April 
the object of which is to be relieved 3,1817,3 StolY'S Laws U. S.1630; 
from a judgment or execution for and the Act of February 24, 1819, 
some injustice of the party who ob- 3 Story's L. U. S. 1722. 
tained it, which could not be pleaded AUDITORS, practicr, are per. 
in bar to the action. 13 Mass.453; SODS lawfully appointed to examine 
12 Mass. 270; 6 Verm., 243; Hac. and digest accounts referred to them, 
Ab. h. t.; 2 Saund. 148, n. 1; 2 take down the evidence in writing, 
Sell. Pro 252. It is a remedial pro. which may be lawfully offered in rela. 
cess which bears solely oli the wrong. tion to such accounts, and prepare 
fuI acts of the opposite party, and not materials on which a decree or judge 
upon the erroneous judgments or acts ment may be made; and to report the 
of the court. 10 Mass. 103; 17 wliole, together with their opinion, to 
Mass. 159; 1 Aik. 363. It will not the court in which such accounts 
lie, therefore, where the cause of originated. 6 Cranch, 8; 1 Aik. 145 ; 
complaint is a proper subject for a 12 Mass. 412. Their report is not, 
writ of error. 1 Venn. 4:i3, 491; per ~, binding and conclusive, but 
Brayt. 27. An audita querela is in will become so, unless excepted to. 
the nature of an equitable smt, in 5 Rawle, R. 323. It may be set 
which the equitable rights of the par. aside, either with or without excep. 
ties will be considered. 10 Mass. tions to it being filed. In the first 
101; 14 Mass. 448; 2 John. Cas. case, when errors are apparent on its 
227. An audita querela is a regular face, it may be set aside or corrected. 
suit, in which the parties may plead, 2 Cranch, 124; 5 Crallch, 313. In 
take issue, &c.. 17 John. 484. But the second case, it may be set aside 
the writ must be allowed in open for any fraud, corruption, gross mise 
court, and is not of itself, a lIfIfJer8e. conduct, or error. 6 Cranch, 8; 4 
dealf, which mayor may not be Cranch, 308; 1 Aik. 145. The au· 
granted, in the discretion 'of the court, ditors ought to be sworn, but this will 
according to circumstances. 2 John. be presumed. 8 Verm. 396. Audi. 
227. In modem practice, it is usual tors are also persons appointed to 
to grant the same relief on motion, examine the accolwts subsisting be. 
which might be obtained by alJdita tween the parties in an action of 
qlJerela. 4 John. 191; 11 S. & R. account render after a judgment qvod 
274; and in Virginia, 5 Rand. 639, romputel. Bac. Ab. Accompt, F. 
and South Carolina, 2 Hill, 298, the The auditors are required to state a 
summary remedy by motion, has special account, 4 Yeates, 514, and 
superseded this ancient remedy. In the whole is to be brought down to 
PeollBylvania, this writ, it seems, may the time when they make an end of 
still be maintained, though relief is their account. 2 Burr. 1086, and 
more generally obtained on motion. auditors are to make proper charges 
11 S. & R. 274. Vide, generally, and credits without regard to time, or 
Pet. C. C. R. 269 j Bravt. 27. 28; the verdict. 2' S. & R. :117. When 
WRlker, 66; 1 Chipm. 3th; 3 Conn. the facts or matters of law are dis· 
260; 10 Pick. 4:i9; 1 Aik. 107; 1 puted before them, they are to report 
Overt. 425 j 2 John. Cas. 227; 1 them to the court, when the former 
Root, 151; 2 Root, 178; 9 John. will be decided by a jury, and the 
221. 
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latter by' the court. and the result A man may sue or be sued in ~ 
sent to the auditors for their guidance. ther's right; this is the case with 
6 Binn. 433. executors and administrators. 

AUGMENTATION, old Englilk AUTHENTIC. This tenn sig. 
laID. The name of a court erected nifies an original of which there is no 
by Henry VIII., which was invested doubt. 
with the power of determining suits AUTHENTIC ACT, ciflil la." 
and controversies relating to monas- contract6, ef1idence. The authentic 
teries and abbey lands. act is that which has been executed 

AULA REGIS. Vide Cut"" before a notary or other public officer 
lUgi.. authorised to execute such functions, 

AUNT, domutic relatiou, is the or which is testified by a public seal, 
sister of one's father or mother; she or has been rendered public by the 
is a relation in the third degree. Vide authority of a competent magistrate, 
2 Com. Dig. 474; Dane's Ab. c.126, or which is certified as being a copy 
a.3, § 4. of a public register. Nov. 73, c. 2; 

AUTER ACTION PENDENT, Code, 7, 52, 6; lb. 4, 21 ; Dig. 22, 
pleading, another action depending. 4. In Louisiana, the authentic act, 
In cases where the plaintiff has com. as it relates to contracts, is that 
menced two actions for the same which has been executed before a 
cause, the defendant may plead that notary public or other officer autho
there is another action depending for rised to execute such functions, in 
the same cause, in the same or any presence of two witnesses, free, male, 
other court of competent jurisdiction. and aged at least fourteen years; or 
In general, the pendency of another of three witnesses if the party be 
action must be pleaded in abatement, blind. If the party does not know 
3 Rawle, R. 320; 1 Mass. 495; 5 how to sign, the notary must cauae 
Mass. 174, 179; 2 N. H. Rep. 36; him to affix his mark to the instru~ 
7 Venn. 124; 3 Dana, 157; 1 Ashm. ment. Civil Code of Lo., art. 2231. 
R, 4; 2 Browne, 175; 4 H. & M. The authentic act is full proof of the 
487; but in a penal action at the suit agreement contained in it, against the 
of a common informer, the priority of contracting parties and their heirs or 
a former suit for the same penalty in assigns, unless it be declared and 
the name of a third person may be proved to be a forgery. lb. art. 
pleaded in bar, because the party who 22:i3. Vide Merl. Rep. h. t. 
first sued is entitled to the penalty. 1 AUTHENTICATION, practit"f, 
Ch. Plead. 443. Having once arrest· is an attestation made by a proper 
ed a defendant, the plaintiff cannot, in officer, by which he certifies that a 
general, arrest him again for the same record is in due fonn of law, and 
cause of action. Tidd, 184. But under that the person who certifies it is the 
special circumstances, of which the officer appointed by law to do so. 
,court will judge, a defendant may be The constitution of the U. S., art. 4, 
arrested a second time. 2 Miles, R. s. 1, declares, " Full faith and credit 
99, 100,141, 142. Vide Bac. Ab. shall be given in each state to the 
Bail in Civ. Cas. B 3; Grab. Pro 98; public acts, records and judicial pro
Troub. & Hal. Pro 44; 4 Yeates, R. ceedings of every other state. And 
206; 1 John. Cas. 397; 7 Taunt. R. congress may by general laws pre-
151 ; 1 Marsh. R. 395 ; 1 Mete. & P. scribe the manDer in which sueh acts, 
Dig. 6, and article I.i. pmden.. records and proceedings, shall be 

AUTER DROIT, or more pro- proved, and the efIect thereaf." The 
perly, Autre Droit, another's right. object of the authentication is to 
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fupply all other proof of the record. attestation is in due form, and by the 
The laws of the United States have proper officer; and the said certificate, 
provided a mode of authentication of if given by the presiding justice of a 
public records and office papers; court, shall be further authenticated 
these acts are here transcribed. by the clerk or prothonotary of the 

By the act of May 26,1790, it is said court, who shall certify, under 
provided, " That the act of the legis. his hand and the seal of his office, 
latures of the several states shall be that the said presiding justice is duly 
authenticated by having the seal of commissioned and qualified; or if the 
their reapective atates affiIed thereto: said certificate be given by the go
That the records and judicial pro- vernor, the secretary of state, the 
ceedings of the courts of any state chancellor or keeper of the gn-.at seal, 
IIhaIl be proved or admitted, in any it shall be under the great seal of the 
other court within the United States, state in which the said certificate is 
by the attestation of the clerk, and made. And the said records and 
the seal of the court annexed, if there exemplifications, authenticated as 
be a seal, together with a certificate aforesaid, shall have such faith and 
of the judge, chief justice or presiding credit given to them in every court 
magistrate, as the case may be, that and office within the United States, 
the said attestation is in due form. as they have by law or usage in the 
And tbe said records and judicial pro- courts or offices of the state from 
ceedings, authenticated as aforesaid, whence the same are or shall be 
shall have such faith and credit given taken." 
to them, in every court within the ~ 2. "That all the provisions of 
United States, as they have, by law this act, and the aet to which this is 
or usage, in the courts of the state a supplement, shall apply, as well to 
&om whence the said records are, or the public acts, records, office books, 
shall be takeD." judicial proceedings, courts, and 

The above act having provided offices of the respective territories of 
only for one species of record, it was the United States, and countries sub
Dece888l'y to pass the act of March ject to the jurisdiction of the United 
27, 1804, to provide fot other eases. States, as to the public acts, records, 
By this act it is enacted, office books, judicial proceedings, 

§ 1. "That, from and after the courts and offices of the several states:" 
passage of this act, all records and The act of May 8, 1792, s. 12, 
exemplifications of office books, which provides, .. That all the records aDd 
are or may be kept in any public of. proeeedings of the court of appeals, 

. fice of any state, not appertaining to heretofore appointed, previous to the 
a court, shall be proved or admitted adoption of the present constitution, 
in any other court or office in any shall be deposited in the office of the 
other state, by the atteatation of the clerk of the slJpreme court of the 
keeper of the said records or books, United States, who is herebyaulho
and the seal of his office thereto an· rized and directed to give copies of 
~, if there be a seal, together all such records and proceedings, to 
with a certificate of the presiding jus- any person requiring and paying for 
lice of the court of the county or dis- the same, in like manner as copies 
triet, as the case may be, in which of the records and other proceedings 
such office is or may be kept; or of of the said court are by law directed 
the governor, the secretary of state, to be given: which copies shall have 
the chancellor or the keeper of the like faith and credit as all other pro
great seal of the state, that the said ceedings of the said court." 
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By authentication is also under. 
stood whatever act is done either 
by the party or some other person 
with a view of caus~ an instrument 
to be known and identified; as for ex
ample the acknowledgment of a deed 
by the grantor; the attesting a deed 
by witnesses. 2 Benth. on Bv. 449. 

AUTHENTICS, citl.larD. This is 
the name given to a collection of the 
Novels of Justinian, made by an 
anonymous author. It is called au
thentic on account of its authority. 
There is also another collection 
which bears the name of QlltAmtiC.. 
It is composed of extracts made &om 
the Novels, by a lawyer named Imier, 
and which he inserted in the code at 
such places as they refer; these ex
tracts have the reputation of not be
ing correct. Merlin, Repertoire, mot 
Authentique. 

AUTHORITIES, practice. By 
this word is understood the citations 
which are made of laws, acts of the 
legislature, and decided cases, and 
opinions of elementary writers. In 
its more confined sense, this word 
means, cases decided upon solemn 
argument which are said to be au-

• thorities for similar judgments in like 
, ,cases. 1 Lilly's Reg. 219. These 

'latter are sometimes called precedents, 
~ •• v.) Merlin, Repertoire, mot Auto
des. 

It has been remarked that when 
we find an opinion in a text writer 
upon any particular point, we must 
consider it not merely as the opinion 
of the author, but as the supposed 
result of the authorities to which he 
refers, 8 Bos. & Pull. 301; but this 
is not always the case, and,frequently 
the opinion is advanced with the rea
sons which support it, and it must 
stand or fall as these are or are not 
well founded. A distinction has been 
made between writers who have, and 
those who have not holden a judicial 
station; the former are considered au
thority, and the latter are not 80 consi-

AUT 

dered unless their works have been 
judicially approved as such. Ram on 
Judgments, 93. But this distinction 
appears not to be well founded: some 
writers who have occupied a judicial 
station do not possess the talents or 
the learning of others who have not 
been so elevated, and the works .or 
writ~ of the latter are much more 
deserving the character of an autho
rity than those of the former. 

AUTHORITY, contra.;,., is the 
lawful delegation of power by one 
person to another. We will consider, 
1. The delegation. 2. The nature of 
the authority. 3. The manner it is 
to be executed. 4. The effects of the 
authority. 

1. The authority may be delegated 
by deed, or by parol. 1. It may be 
delegated by deed for any purpose 
whatever, for whenever an authority 
by parol would be sufficient, one by 
deed will be equally 80. When the 
authority is to do something which 
must be performed through the me
dium of a deed, then the authority 
must also be by deed, and executed 
with all the forms to render that in. 
strument perfect; unless, indeed, the 
principal be present, and verbally 01 
impliedly autho~ the agent to fix 
his name to the deed, 4 T. R.813; 
W.Jones R.268; as,ifa man be 
authQrised to convey a tract of land, 
the letter of attorney must be by 
deed. &C. Ab. h. t.; 7 T. R. 209; 
2 Boa. & Pull. 338; 5 Binn. 613; 
14 S. & R. 331; 6 S. & R. 90. 2 
Pick. R. 345; 5 Mass. R. 11; 1 
Wend. 424; 9 Wend. R. 64, 68; 
12 Wend. R. 525; Story, Ag. § 49; 
3 Kent, Com. 613, 3d edit.; '3 Chit. 
Com. Law, 195. But it does no} re
quire a written authority to sign an 
unsealed paper, or a contract in writ. 
ing not under seal. Paley on Ag. by 
Lloyd, 161; Story, Ag. § 50. 2. 
For many purposes however, the au· 
thority may be by parol, either in 
writing not under seal, or verbally, 
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or by the mere employment of the 
agent. Pal. on Agen. 2. The exi. 
gencies of commercial affirirs render 
such an appointment indispensable: 
business would be greatly embar· 
rassed, if a regular letter of attorney 
were required to sign or negotiate a 
promissory note or bill of exchange, 
or seU or buy goods, or write a letter, 
or procure a policy for another. This 
rule of the common law has been 
adopted and followed from the civil 
law. Story, Ag. § 47; Dig. 3,3, I, 
1; Poth. Pando 3, 3, 3; Domat, Iiv. 
1, tit. 15, § 1, art. 5; see also 3 
Chit. Com. Law, 5, 195,7 T. R. ~50. 

2. The authority given must have 
been poseessed by the person who 
delegates it, or it will be void; and it 
must be ofa thing lawful, or it will not 
justify the person to whom it is given. 
Dyer, 102; Kielw. 83. Authorities 
are divided into general or special. 
A general authority is one which ex· 
tends to all acts connected with a 
particular employment; a apecial au· 
thority is one confined to "an indio 
vidual instance." 15 East, 408; Id. 
Stt. Thev are also divided into limit· 
ed and uOlimited. When the agent is 
bound by precise instructions, it is 
li",ited, and unlimited when he is 
left to pursue his own discretion. An 
authority is either express or implied. 
An ezprua authority must be by 
deed or by parol, that is in writing 
not under eeaI, or verbally. The au· 
thority must have been actoolly 
given. An implied authority is one 
which, although no proof exists of its 
having been actually given, it may 
be inferred from the conduct of the 
principal, that it w~s given; for ex· 
ample, when a man leaves his wife 
without support, the law presumes he 
authorizes ber to buy necessaries for 
her maintenance; or if a master, 
usually send his servant to buy goods 
for him upon credit, and thl} servant 
buy some things without the master's 
orders, yet the latter will be liable 

AUT 1M 

upon the implied authority. Show. 
95; Pal. on Ag. 137 to 146. 

3. In considering in what manner 
the authority is to be executed, it 
will be necessary to examine, 1. By -
whom (he authority must be execut
ed; 2. In what manner; 3. In what 
time.-l. A delegated authority can 
~ executed only by the person to 
whom it is given, for the confidence 
being personal, cannot be BSBigned to 
a stranger. 1 Roll. Ab. 330; 2 Roll. 
Ab. 9; 9 Co. 77 b.; 9 Ves. 236, 
:.l5I; 3 Mer. R. 237; 2 M. & S. 
299,301. An authority given to two 
cannot be executed by one. Co. Litt. 
112, b, 181, b. And an authority 
given to threejointl, and aeparatel" 
is n91, in general, well executed by 
two. Co. Litt. 181, b, sed vide 1 
Roll. Abr. 3:.19, 1. 6; Com. Dig. At
tomey, C 8. 3 Pick. R. 232; 2 Pick. 
R. 345; 12 Mass. R. 185; 6 Pic~. 
R. 198; 6 John. R. 39; Story, Ag. 
§ 42. These rules apply to an autho
rity of a private nature, which must 
be executed by all to whom it is 
given; and not to a power of a pub
lic nature, which may be executed 
by a majority. 9 Watts, R. 466. 2. 
When the authority is particular, it 
lJlust in general be strictly pursued, 
or it wiD be void, unless the variance 
be merely circumstantial. Co. Lilt. 
49, b, 303, bi 6 T. R. 591; 2 H. 
BI. 623. As to the form to be ob
served in the execution of an autho
rity, it is a general rule that an act 
done under a power of attorney must 
be done in the name of the person 
Who gives the power, and not in the 
attorney's name. 9 Co. 76, 77; 
It has been holden that the name 
of the attorney is not requisite. 1 W. 
& S. 328, 332. Moor, pI. 1106 i Str. 
705; 2 East, R. 142; Moor, 818. 
Paley on Ag. by Lloyd, 175; Story 
on A. ~ 146 i 9 Ves. 2:i6; 1 Y. & 
J. 387; 2 M. & S. 299 i 4 Campb. 
R. 11'14; 2 Cox R. 84; 9 Co. R. 75; 
6 John. R. 94;·9 John. R. 33t; 10 
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Wend. R. 87; 4 Mass. R. 595; 2 
Kent, Com. 6:n, 3d ed. But it mat· 
ters not in what words this is done, 
if it sufficiently appear to be in the 
name of the principal, as, for A B, 
(the principal,) C D, (the attorney,) 
which has been held to be sufficient. 
See 15 Serg. & R., 55; 2 East, R. 
142; 7 Watts's R. 121; 6 John. R. 
94. But see contra, Bac. Ab. Leases, 
S. 10; 9 Co. 77.--3. The execution 
must take place during the continuo 
ance of the authority; this is deter· 
mined either by revocation, or per. 
formance of the commission. In 
general, an authority is revocable, 
unless it be given as a security, or it 
be coupled with an interest. 2 Esp. 
Cas. 365; Bac. Ab. h. t. The revo· 
cation (q. v.) is either express or im. 
plied; when it is express and made 
known to the person authorized, the 
authority is at an end; the revocation 
is implied when the principal dies, or, 
if a female marries; or the subject 
of the authority is slestroyed, as if a 
man have authority to sell my house, 
and it is destroyed by fire; or to buy 
for me a horse, and before the execu· 
tion of the authority, the horse dies. 
When once the agent has exercised 
all the authority given to him, the 
authority is at an end. 

4. An authority is to be so con· 
strued as to include all necessary or 
usual means of executing it with 
effect. 2 H. BI. 618; 1 Roll. R. :i90; 
Palm. 394; to Ves. 441; 6 Serg. 
& . R. 149; Com. Dig. Attorney, C 
15; 4 Campb. R. 163; Story on 
Ag. § 58 to 142; 1 J. J. Marsh. R. 
293 j 5 Johns. R. 58; 1 Liv. on 
Ag. 103, 4; and when the agent 
acts, as such, within his authority, 
he is not personally responsible. P~l. 
on Ag. 4,5. 

Vide, generally, 3 Vin. Ab. 416; 
Bac. Ab. h. t.; 1 Salk. 95; Com. 
Dig. h. t., and the titles there referred 
to. 1 Roll. Ab. 3311; 2 Roll. Ab. 9; 
and the articles, Attorney; Agency,' 
Agent; Principal. 

AUT 

AUTHORITY,goemamtnl, is the 
right and power which an officer has 
in the exercise of a public function to 
compel obedience to his lawful com· 
mands. A judge, for example, has 
authority to enforce obedience to his 
lawful orders. Domat, Dr. Pub. lib. 
1, tit. 9, s. 1, n. 13. 

AUTRE VIE. Another's life. 
Vide, Pur aufre "ie. 

AUTREFOIS, is a French word, 
signifying, formerly, at another time j 
and is usually applied to signifY that 
something was done formerly, as 
autrefois acquit, autrefois convict, 
&c. 

AUTREFOIS ACQUIT, cnm. 
lall', pleading, is a plea made by a 
defendant indicted for a crime or 
misdemeanor, that he has formerly 
been tried and acquitted of the same 
offence. See a form of this plea in 
Arch. Cr. Pl. 90. To be a bar, the 
acquittal must have been by trial, and 
by the verdict of a jury on a valid 
indictment. Hawk. B. 2, c. 25, s. 1 ; 
4 BI. Com. 335. There must be an 
acquittal of the offence charged in 
law and in fact. Stark. Cr. Pl. 355; 
~ Swift's Dig. 400; 1 Chit. Cr. Law, 
452; 2 Russ. on Cr. 41. The Con. 
stitution of the U. S., Amendm. Art. 
5, provides that no person shall be 
subject for the same offence to be 
twice put in jeopardy of life or limb. 
Vide, generally, 12 Sergo & Rawle, 
389; Yelv. 205, a, note. 

AUTREF0I8 CONVICT, crim. 
laft', "Ieadin/!, is a plea made by a 
defendant indicted for a crime or 
misdemeanor that he has formerly 
been tried and convicted of the same. 
As a man once tried and acquitted of 
an offence is not again to be placed 
in jeopardy for the same cause, so " 
fortiori, if he has suffered the pen. 
alty due to his offence, his conviction 
ought to be a bar to a second indict· 
ment for the same cause, least he 
should be punished twice for the 
same crime. 2 Hale, 251; 4 Co. 
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394; 2 Leon. 83. The form of this Such as pilotage, towage, light. 
plea is like that of autrefois acquit, money, beacooage, anchorage, bridge 
(q. v.) it muat set out the former toU, qlJ8.l'lUltine, river charges, sig
record, aDd show the identity of the nals, instructions, castle money, pier. 
ofteoce and of the person by proper money, digging the ship out of the 
averments. Hawk. B. 2, Co 36; ice, and the like. 
Stark. Cr. PI. 363; Arch. Cr. Pl. A contribution upon general aver-
112; 1 Chit. Cr. Law, 46~; 4 Bl. age CaD only be claimed in cases 
Com. 335; 11 Verm. R. 616. where, upon as much deliberation • 

AUTREFOIS ATTAINT, cri",. aDd consultation between the captain 
la"" formerly attainted. This is a aDd his officers as the occasion will 
good plea in bar where a second admit of, it appears that the sacrifice 
trial would be quite superflUOUs. Co. at the time it was made, was abso
Litt. 390 b, note 2; 4 Bl. Com. lutely and indispensably necessary 
336. Where, therefore, aDy adVaD- for the preservation of the ship aDd 
tage either to public justice, or cargo. To entitle the owner of the 
private individuals would arise from goods to aD average contribution, the 
a second prosecution, the plea will 1088 must evidently conduce to the 
DOt prevent it; as where the crimi· preservation of the ship and the rest 
nal is indicted for treason after an of the cargo; and it must appear 
attainder of felony, in which case that the ship and the rest of the 
the punishment will be more severe cargo were in fact saved. Show. Ca. 
and more extensive. 3 Chit. Cr. ParI. 20. 
Law, 46t. See generally Code de Com. tit. 

A VERAGE is a term used in 11 aDd 12; Park, Ins. c. 6; Marsh. 
commerce to signify a contribution Ins. B. 1, c. 12, s. 7; 4 Mass. 548; 
made by the owners of the ship, 6 Mass. 125; 8 Mass. 461'; 1 
freight and goods, on board, in pro- Caines's R. 196; .. Dall. 459; 2 
portion to their respective interests, Binn. 547; 4 Binn. 5Ia; 2 Serg. 
towards any particular 1088 or ex· & Rawle, 237, in note; 2 Serg. & 
pense sustained for the general safety Rawle, 229; 3 Johns. Cas. 178; 1 
of the ship aDd cargo; to the end Caines's R. 43; 2 Caines's R. :l63; 
that the particular loser may not be lb. 274; 8 Johns. R. 237, 2d edit. ; 
a greater suft'erer than the owner 9 Johns. R. 9; 11 Johns. R. 315. 
of the ship aDd t~e other owners of 1 Caines's R. 573; 7 Johns. R. 412; 
goods on board. Marsh. Ins. B. 1, lb. 412; Wesk~ Ins. tit. Average; 
Co 12,8. 7; Code de Com. art. 397; 2 Bam. & Cress. 811; 1 Rob. 
2 Hov. Supp. to Ves. jr. 407; Poth. Adm. Rep. 29:l; 2 New Rep. 378; 
AYeI'. art. Prel. 18 Ves. 187; Lex. Mer. Amer. ch. 

Average is called general or gross 9; Bac. Abr. Merchant, F; Vin. 
average, because it faUs generally Abr. Contribution aDd Aver:age; 
upon the whole or gross amount of Stev. on Av.; Ben. on Av. 
the ship, freight nnd cargo; and also A VERlA, cattle. This word in 
to distinguish it from what is often its most enlarged signification i~ 
though improperly termed particular used to include horses of the plough •. 
average, but which in truth means oxen and cattle. Cunn. Diet. h. t. 
a particular or partial and not a AVEV,MENT,ill pleading, comes 
general loss, and has no affinity to from the Latin Tll'rificare. or the 
average properly so called. Besides French a~rrer, and signifies a posi
these there are other small charges tive statement of facts in opposition to 
called petty or accustomed averages. argument or inference. Cowp. 683, 

VOL. 1.-14. 
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684; Lord Coke says avennents are have weight." This kind of weight 
twofold, namely, general and parti. is so named in distinction from the 
cular. A general averment is that Troy weight. One pound avoir du 
which is at the conclusion of an offer pois contains 7liOO grains Troy; 
to make good or prove whole pleas that is, fourteen ounces, eleven penny
containing new affirmative matter, weights and sixteen grains Troy; a 
(but this sort of averment only apo pound avoir du pois contains sixteen 
plies to pleas, replications, or subee. ounces, and an ounce sixteen drams. 
sequent pleadings; for counts and Thirty.two cubic feet of pure spring
avowries which are in the nature of water at the temperature of filly.six 
counts, need not be averred,) the degrees of Fahrenheit's thermometer 
form of such averment being et Aoe make a ton of 2000 pounds avoir du 
paratfU e,t fJerijieare. PartiC1llar pois, or two thousand two hundred 
avennents are assurances of the and forty-pounds net weight. Dane'. 
truth of particular facts, as the life Abr. ch. 211, art. 12, ~. 6. The 
of tenant or of tenant in tail is aver· avoir du pois ounce is less than the 
red: and, in these, says Lord Coke, troy ounce in the proportion of 72 to 
eo,oc, &c., are not used. Co. Litt. 79; though the pound is greater. 
362 b. Again, in a particular aver· Encyc. Amer. art. Avoir du pois. 
ment the party merely protests and For tbe derivation of this phraae, see 
avows the truth of the fact or facts Barr. on the Stat. 2(16. 
averred; but in general averments AVOW or ADVOW, prtletice, 
he makes an offer to prove and make signifies to justify or maintain an act 
good by evidence what he 1LtI8erts. fonnerly done. For example, wben 
A vennents must contain not only replevin is brought for a thing dis· 
matter but form. General averments trained, and the distrainer justifies 
are always in the same form. The the taking, he is said to avow. 
most common form of making parti. Terrnes de la Ley. This word also 
cular averments is in express and signifies to bring forth any thing: 
direct words, for example, And the fonnerly when a stolen thing was 
P.'\rtyaller, or in fuet .aitll, or al. found in the ~ion of anyone, 
thug", or beeauu, or ll'itA thi, he was bound adfJocare, i. e. to pro
tA"" or 6ein{l, &C. But they need duce the seller from whom he alleged 
not be in such words, for any words he had bought it, to justify the sale, 
which necessarily imply the matter and so on till they found the thief. 
intended to be averred are sufficient. Afterwards the word was taken to 
. See, in general, 3 Vin. Abr. 357; mean any thing which a man admit

Hac. Abr. Pleas, B 4; Com. Dig. ted to be his own or d,one by him, 
Pleader, C 50, C 67, 68, 69,70; 1 and in this sense it is mentioned in 
Baund.235 a, n. 8; 3 Saund. 352, Fleta, lib. 1, c. 5, par. 4. Cunn. 
n. 3: 1 Chit. Pl. 308; Arch. Civ. Diet. h. t. 
PI. 163; Doct. PI. 120; 1 Lilly's AVOWANT, ",.aetier, pleadift{f. 
Reg. 209. One who makes an avowry. 

AVOIDANCE, eccl. lall'. It is A VOWEE, teel. lulD. An advo-
when a benefice becomes vacant for cate of R church benefice. 
want of an incumbent; and, in this AVOWRY, pl,.adin{l. An avow· 
sense, it is opposed to plenarty., A void· ry is w hl'fC the defendant in an action 
ances are in fact, as by the death of of replevin, avows the taking of the 
the incumbent; or in law. distn'ss in his own right, or in right 

A VOIR DU POlS, comm. laID, a of his wife, and sets forth the cause 
French phrase which signifiea "to of it, as for arrears of rent, damage 
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dooe, or the like. Lawes on Pl. 35. Greenl.247; 8 Mass. 399; 13 Mass. 
Hamm. N. P. 464. 244; 14 Mass. 43; 6 Harr. & John. 

AVULSION is where by the 10; Hardin, 326.-2. The award 
immediate and manifest power of a ought to be certain and so expressed 
river or stream, the soil is taken sud. that no reasonable doubt can arise 
denly from one man's estate and car· on the face of it, as to the arbitrator's 
ried to another. In such case the meaning, or as to the nature and ex· 
property belongs to the first owner. tent of the duties imposed by it on the 
An acquiescence on his part however, parties: an example of such unce ... 
will in time entitle the owner of the tainty may be found in the following 
land to which it is attached to claim cases; an award directing one party 
it 8S his own. Bract. 221; Harg. to bind himself in an obligation for 
Tracts, De jure maris, &c. Toull. the quiet enjoyment of lands, without 
Dr. Civ. Fr. tom. 3, p. 106; 2 BI. expressing in what sum the obligor 
Com. 262; Schultes on Aq. Rights, should be bound, I) Co. 77; Roll. 
116 to 138. Avulsion differs from Arbit. Q 4; again, an award that 
alluvion (q. v.) in this, that in the one should give security to the other, 
IaUer case the change of the soil is for the payment of a sum of money, 
gradual. or the performance of any particular 

A WAIT, crim. laID. Seems to act, when the kind of security is not 
signify what is now understood by specified. Vin. Ab. Arbitr. Q 12; 
lying in wait, or way.laying. Com. Dig. Arbitrament, E 11; Kyd 

AWARD. It is the judgment of on Aw .194; 3 S. & R. 340; 9 John. 
an arbitrator or arbitrators on a mat· 43; 2 Haist. 90; 2 Caines, 235; 3 
ter submitted to him or them. The Harr. & John. 383; 3 Ham. 266.
writing which contains such judge 3. It must be possible to be perform
ment is also called an award. The ed, be lawful and reasonable. An 
qualifications requisite to the validity award that could not by any possi. 
of an award are, that it be consonant bility be performed, as if it directed 
to the submission i that it be certain; that the party should deliver a deed 
be of things possible to be performed, not in his possession, or pay a sum 
and not contrary to law or reason; of money at a day past, it would or 
and IastIy that it be final. 1. It is course be void. But the award that 
manifest that the award must be con- the party should pay a sum of money, 
fiDed within the powers given to the although he might not then be able 
arbitrators, becaUll6 if their decision to do so, would be binding. The 
eztends beyond that authority, this is award must not direct any thing to 
an assumption of power not delegated, be done contrary to law, such as the 
which cannot legally affect the par- performance of an act which would 
ties. K yd on A w. 140; 1 Binn. render the party a trespasser or a 
109; 13 Johns. 187; lb. 271; 6 felon, or would subject him to an 
Johns. 18, 89; 11 Johns. 133; 2 action. It must also be reasonable, 
Mass. 164; 8 Mass. 399; 10 Mass. for if it be of things nugatory in 
442; Caldw. on Arb. 98. If the themselves and offering no advantage 
arbitrators, therefore, transcend their to either of the parties, it cannot 
authority, their award pro tanto will be enforced. Kirby, 353.-4. The 
be void; but if ~ void part affect award must be final; that is, it must 
not the merits of the submission, the conclusively adjudicate of the mat
residue will be valid. 1 Wend. 326; ters submitted, 1 Dall. 173; 2 Yeates, 
13 John. 264; 1 Cowen, 117; 2 539; 4 Rawle, 304; 1 CainE'S, 304; 
Cowen, 638; 1 Groonl. 300 i 6 2 Harr. & Gill, 67; Charlt. 289; 
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11 Wheat. 446; but if the award is 
as final as, under the circumstances 
of the case it might be expected, it 
will be considered as valid. Com. 
Dig. Arbitrament, E 15. As to the 
furtn, the award may be by parol or 
by deed, but in general it must be 
made in accordance with the provi· 
&ions and requirements of the sub
mission, (q. v.) Vide, generally, 
K ydon Awards, Index, h. 1.; Caldwell 

B. 

BAG 

on Arbitrations, Index, h. t.; Dane's 
Ab. ch. 13; Com. Dig. Arbitrament, 
E; lb. Chancery, 2 K I, &co 3 Vin. 
Ab. 52,372; 1 Vern. 158; 15 East, 
R. 215; 1 Yes. jr. 364; 1 Saund. 
326, notes I, 2, and 3; Wats. on 
Arbitrations and Awards. 

A WM, or AUME. An ancient 
measure, used in measuring Rhenish 
wines; it contained forty gallons. 

BACHELOR. The first in the When a warrant baa been isaued for 
arts and sciences, as bachelor of arts, the apprehension of a person accused 
&C. It is called in Latin Bo.ccaltsu· of some crime in one county, and be 
rea, from bacaluI, a staff, because is not found there, the constable must 
it was supposed that a staff was given make his return without arresting the 
by way of distinction, into the hands accused, unless he can follow him into 
of those who had completed their another county; but as the justice's 
studies; some, however, have derived warrant does not run into such coon· 
the word from the French, b(J.f ckt. ty, he must procure some justice of 
tHJlitr, i. e. knights of a lower order. the peace to endorae the same with 

BACK WATER. It is that water his name, which is called bo.clri"6 • 
in a stream, which, in consequence fDarrant; the constable may then 
of some obstruction below, flows back execute it in such county. 
up the stream. Every riparian owner BACKSIDE, wate.. In England 
is entitled to the benefit of the water, this term was formerly used in con· 
as it lIubsists in its natural state. veyances and even in pleadings, and 
Whenever, therefore, the owner of an is still adhered to with reference to 
inferior property dams or impedes ancient descriptions in deeds, in con· 
the water in such a manner as to tinuing the transfer of the same pro
back it on his superior neighbour, perty; it imports a yard at the back 
and thereby causes him an injury, he part of, or behind a house, and be
is liable to an action; for no one baa longing thereto; but although for. 
a right to alter the level of the water, merly used in pleadings, it is now 
either where it enters, or where it unusual to adopt it, and the word 
leaves his property. 9 Co. 59; 1 B. yard is preferred. 1 Chitty's Pro 
& Ald. 258; 1 Wits. R. 178; 6 177; 2 Ld. Raym. 1399. 
East, R. 203; 1 S. & Stu. 190; 4 BADGER, obHktt, from iJaK6"P 
Day, R. 244; 7 Cowen, R. 266; 1 and balfOllUr, a carrier of bundler; 
Rawle, R. 218; 5 N. H. Rep. 2lt2; one who buys com and victuals in 
9 Mass. R. 316; 7 Pick. R. 198; one place and sells them in another. 
" Mason, R. 400; 1 Rawle, R. 27; Stat. 5 & 6 Edw. 6; 3 Eliz. c. 12. 
2 John. Ch. R. 162,463; 1 Coxe's BAGGAGE. Such articles as are 
R. 460. Vide Dam; Inundation; carried by a traveller; luggage. 
Water cour.,.; and 5 Ohio R. 322. Every thing which a passenger car· 
. BACKING, cnm. laID, proctice.ries with him, however, is not bag. 
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gage. Large suma of money, for it is necessary in such case to pel'
example,carried in a travelling trunk, feet the appearance of the defend
will not be considered baggage, so as ant. Steph. Pl. 56, 7 j Grab. Pro 
to render the carrier responsible. 9 155 j Highm. on Bail, 13. Special 
Wend. R. 85. In general a common bail is an undertaking by one or 

'carrier of passengers is responsible more persons for another, before some 
for the baggage, if lost, though no officer or court properly authorised 
distinct price be paid for transporting for that purpose, that he shall appear 
it, it being included in the passenger's at a certain time and place to answer 
fare. lb. 'rhe carrier's responsi. a certain charge to be exhibited 
lity for the baggage begios IlS soon against him. The person who en
IlS it has been delivered to him, or to ters into this undertaking is also 
his servants, or to some other person called the bail. The essential quali
authorised by him to receive it. Then fications to enable a person to become 
the deliyery is complete. The risk bail, are that he must be, 1, a free
aDd responsibility of the carrier is at holder or housekeeper; 2, liable to 
aD end IlS soon IlS he has delivered the ordinary process of the court j 
the baggage to the owner or his ;~, capable of entering into a con. 
agent ; aDd, if an offer to deliver it be tract; and 4, able to pay the amount 
made, at a proper time, the carrier for which hEll becomes responsible.
will be discharged from responsibility, 1. He must be a freeholder or house
B8 such; aDd, if the baggage remain keeper, (q. v.); 2 Chit. R. 00; £; 
in his custody afterwards, 'he will Taunt. 174; Lom, 148; 3 Petered. 
hold IlS bailee, and be responsible for Ab. 104. 2. He must be subject to 
it according to the terms of such bail· the ordinary process of the court, 
ment. 3 Dana, R. 92. Vide Common and a person privileged from arrest, 
CGrrifll". By the act of congress of either permanently or temporarily 
March 2, 1799, sect. 46, 1 Story's L. will not be taken, 4 Taunt. 249; 1 
U. S. 812, it is declared that all wear· D. & R. 127 ; 2 Marsh. 232. 3. He 
ing apparel and other personal bag. must be competent to enter into ~ 
gage, &CO, of persons who shall are eontract; a feme covert, an infant, 
rive in the United States, shall be or a person non compos mentis, can· 

.nee and exempted from duty. not therefore become bail. 4. He 
BAIL, practicr, contract,. Bail must be able to pay the amount for 

is civil or criminal; these will be which he becomes responsible. But 
separately considered. 1. Ci",l bail it is immaterial whether his prop. 
is that whicb is entered in civil erty oonsists of real or personal 
eues, and is common or special bail. estate, provided it be hi, own, in bis 
COIIIMII bail is a formal entry of own rigbt, 3 Peterd. Ab. 196; 9 
fictitious sureties in the proper office (;hit. Rep. 97; 11 Price, 11S8; and 
of the court, which is called filing it be liable to the ordinary process 
common bail to the action. It is in of the law, 4 Burr. 25t6; though 
the same form IlS special bail, but this rule is not invarinbly adhered 
differs from it in this, tbat the sure· to, for when part of the property 
ties are merely fictitious, as John consisted of a ship. shortly expected, 
Doe and Richard Roe: it has, con· bail Wlls permitted to justi(v in reo 
aequently, none of the incidents of spect of luch property. 1 Chit. R. 
apecial bail. It is only allowed to :l86, n. As to the persons who oan. 
the defimdant when he has been dis. not be received because they are not 
cha,ged from arrest without ba I, responsible, see 1 Chit. R. 9,116; 
after the return day of lhe writ, and 2 Chit. R. 77, 8; Lom, 7:l, 18t; 

14-
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3 Petend. Ab. 1] 2; 1 Chit. R. procure bail, any judge of the suo 
309, n. The tenn bail is sometimes preme or superior court of law, of 
applied, with a want of exactness, to any state, (there being no judge of 
the security given by a defendant in the United States in the district to 
order to obtain a stay of execution, take such bail,) may admit such per. 
after judgment. It is a general rule son to bail. Justices of the peace 
that a defendant having once been have in general power to take bail 
held to bail, cannot be held a second of persons accused; and, when they 
time for the same cause of action. have such authority, they are reo 
Tidd, Pro 184; Grah. Pro 98 ; Troub. quired to take such bail. There are 
& Hal. 44; 1 Yeates,R.206; 8 Ves. many cases, however, under the 
Jr. 594. See articles Auter action laws of the several states, as well as 
pendent; Li. PendeM.-2. Bail in under the laws of the United States, 
criminal cases is defined to be a de- as above mentioned, where justices of 
livery or bailment of a person to his the peace cannot take bail, but must 
sureties, upon their giving, together commit; and, if the accused otJers 
with himself, sufficient security for bail, it must be taken by a judge or 
his appearance, he being supposed to other officer lawfully authorised. In 
be in their friendly custody, instead Pennsylvania, for example, in cases 
of going to prison. The constitution of murder, or when, the defendant is 
of the United States directs that" ex· charged with stealing of any ho1'8C. 
cessive bail shall not be required." mare, or gelding, on the direct tes· 
Amendm. art. 8. By the acts of timny of one witness; or shall be 
congress of September, 24,1789, s. taken having possession of such 
33, and March 2, 1793, s. 4, autho- horae, mare or gelding, the justice 
rity is given to take bail for any of the peace cannot admit the party 
crime or offence against the United to bail. 1 Smith's L. of Pa.681. 
States, except where the punish. In all cases where the party is ad. 
ment is death, to any justice or mitted to bail, the recognizance is 
judge of the United States, or to any to be returned to the court having 
chancellor, judge of the supreme or jurisdiction of the offence charged. 
superior court, or first judge of any Vide Act l!f God; Arrelt; Atll" 
.court of common pleas, or mayor of action pendent; Death; Li. pm. 
any city of any state, or to any jus. den •• 
tice of the peace or other magistrate BAIL ABOVE, praettce, is put. 
of any state, where the offender may ting in bail to the action, which is 
be found; the recognizance taken by an appearance. Bail above are 
any of the persons authorised, is to bound either to satisfy the plaintiff 
be returned to the court of the his debt and costs, or to surrender 
United States having cognizance of the defendant in custody, provided 
the otJence. When the punishment judgment should be against him and 
bv the laws of the United States is he should fail to do so. Sell. Pr.I37. 
death, bail ca,n be taken only by the BAIL BELOW, ",.actict', is bail 
8upreme or circuit court, or by a given to the sheriff in civil cases, 
judge of the supreme court, or a when the defendant is arrested on 
judge of the district court of the bailable process; which is done by 
United States. If the person com· giving him a bail bond; it is 80 

mitled by a justice of the supreme called to distinp:uish it from boil 
court, or by a judge of the district aboaHo, (q. v.) The sheriff is bound 
court, for an offence not punishable to admit a man to bail, provided good 
with death, shall, after commitment and sufficient sureties be tendered, 
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but not otherwise. The sheriff is record, in which it is certified that A 
not however bound to demand bail, B, the bail, became bail for C D, the 
and rna y, at his risk, permit the de. defendant, in a certain sum, and in 
fendont to be at liberty, provided he a particular case. As the bail is sup
will appear, that is, enter bail above posed to have the custody of the de· 
or surrender himself in proper time. Jimdont, when he is armed with this 
1 Sell. Pro 126, et seq. The under. process, he may arrest the latter, 
taking of bail below is that the de- though he is out of the jurisdiction of 
{endant will appear or put in bail to the court in which he became bail, 
the action on the return day of the and even in a difJerent state. 1 Baldw. 
writ. ;')78; 3 Conn. ~4, 421; 2 Yeates, 263 ; 

BAIL BOND, practice, contract,. 8 Pick. 138; 7 John. 145; 3 Day 
A specialty by which the defendant 41;5; the bail may take him even 
and other persons, usually not less while attending court as a suitor, or 
than two, though the sheriff may any time even on Sunday, 4 Yeates, 
take only one, become bound to the 123; 4 Conn. 170. He may break 
sheriff in a penalty equal to that for even an outer door, to seize him, 
which bail is demanded, conditioned command the assistance of the sher. 
fur the due appearance of such de. iff or other officers. 8 Pick. 138; 
iendant to the legal process therein and depute his 'power to others. 1 
described, and by which the sheriff John. Cas. 413; 8 Pick. 140. See 1 
has been commanded to arrest him. Serg. & R. 311. 
It is only where the defendant is ar· BAILEE, contract" .is one to 
MIfed or in the custody of the sheriff, whom goods are bailed. His duties 
under other than final process, that are to act in good faith; he is bound 
the sheriff can take such bond. On to use extraordinary diligence in , 
this bood being tendered to him, which those contracts or bailments, where 
he is compelled to take if the sureties he alone receives the benefit, as in 
are good, he must discharge the de- loans; he must observe ordinary 
fendaot. With some exceptions, as diligence in those bailments, which 
for example, where the defendant sur· are beneficial to both parties, as 
renders, 6 T. R. 754; 7 T. R. 123; hiring; and he will be responsible 
1 East, 387; 1 Bos. & Pull. 326, for gross negligence in those bail. 
nothing can be a performance of the ments which are only for the benefit 
condition of tl:le bail bond, but putting of the bailor, as, deposit and man· 
in bail to the action. 5 Burr. 2683. date. Story's Bailm. § 17,18,19. 
The plaintiff has a right to demand He is bound to return the property 
from the sheriff an assignment of as soon as the purpose for which it 
such bond, so that he may sue it for was bailed shall have been accom· 
his own benefit. Wats. on Sheriff, plished. And he has generally a 
09; 1 Sell. Pro 126, 174. For the right to retain and use the thing 
general requisites of a bail bond, see bailed, according to the contract, un· 
1 T. R. 422; 2 T. R. 569; 15 East, til the object of the bailment shall 
320; 2 Wils. 69; 6 T. R. 702; 9 have been accomplished. 
East, 55; 5 D. & R. 215; 4 M. & BAILIFF, ojice. Magistrates who 
8. 3.')8; 1 Moore, R. 514; 6 Moore, formerly administered justice in the 
R. 264; 4 East, 568; Hurls. on parliaments or courts of France, an· 
Bonds, 56; U. S. Dig. Bail V. swering to the English sheriffS as 

BAIL PIECE, is a certificate mentioned by Bracton. There are 
~ven by the clerk of the court, or still bailiffs of particular towns in 
person lawful authorised to keep the England; as the bailiff of Dover 
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Castle, &c., otherwise bailiffs are now 
only officers or stewards, &c.; as 
Bailiff. of libertie., appointed by 
every lora within his liberty, to serve 
writs, &c. Bailiff errant or itenerant, 
appointed to go about the country for 
the same purpose. Sl&eriJl'. bailiff', 
sheriff's officers to execute writs; 
these are also called bound bailiff', 
because they are usually bound in a 
bond to the sheriff for the due execu· 
tion of their office. Bailiff' of court 
baron, to summon the court, &c. 
l1aliff. of Au.band,." appointed by 
private persons to collect their rents 
and manage their estates. Water 
bailiff., officers in port towns for 
searching ships, gathering tolls, &c. 
Bac. Ab. h. t. 

BAILMENT, contract.. This 
word is derived from the French, 
killer, to deliver. 2 Bl. Com. 451 ; 
Jones's Ilailm. 90; Story on Bailm. 
Co 1, ~ 2. It is a compendious ex
pression to signify a contract result
ing from delivery. It has been de
fined to be a delivery of goods, on a 
condition express or implied, that 
they shall be restored by the bailee to 
the bailor, or according to his direc
tions, . as soon as the purpose for 
which they are bailed, shall be an
swered. Jones's Bailm. 1. Or it is 
a delivery of goods in trust, on a 
contract either expressed or implied, 
that the trust shall be duly executed, 
and the goods redelivered, as soon as 
the time or use for which they were 
bailed, shall have elapsed or be per
formed. Jones's Bailm. 117. Each 
of these definitions, says Judge Story, 
seems redundant and inaccurate, if it 
be the proper office of a definition to 
include those things only which be
long to the genus or class. Both 
these definitions suppose that the 

. goods are to be restored or n.-deliver
ed; but in a bailment for sale, as 
upon a consignment to a factor, no 
redelivery is contemplated between 
the parties. In ~ cpses no use is 

• 
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contemplated by the bailee; in others, 
it is of the essence of the contract; 
in some cases time is material to ter
minate the contract; in others, time 
is necessary to give a new accessorial 
right. Story on Bailm. c. 1, ~ 2. 
Mr. Justice Blackstone has defined a 
bailment to be a delivery of goods 
in trust, upon a contract either ex
press or implied, that the trust shaU 
be faithfully executed on the part of 
the bailee. 2 Bl. Com. 451. And 
in another place as the delivery of 
goods to another person for a particu
lar use. 2 BI. Com. 395. Vide 
Kent's Comm. Leet. 4.0, 437. Mr. 
Justice Story says, that a bailment is 
a delivery of a thing in trust for some 
special object or purpose, and upon a 
contract, express or implied, to con
form to the object or purpose of the 
trust. Story on Bailm. Co' 1, ~ 2. 
This corresponds very nearly with 
the definition of Merlin. Vide Reper
toire, mot Bail. 

Bailments are divisible into three 
kinds; 1, Those in which the trust is 
for the benefit of the bailor, as depo
sits and mandates. 2, Those in which 
the trust is for the benefit of the bai
lee, as gratuitous loans for use. 3, 
Those in which the trust is for the 
benefit of both parties, as pledges or 
pawns, and hiring and letting to hire. 
See Depont; Hire " LOflPl.; Man
date,; and Pledge,. Sir Wm. Jones 
has divided bailments into five sorts, 
namely, 1, Depositum, or deposit; 2, 
Mandatum, or commission without 
recompense; 3, Commodatum, or 
loan for use, without pay ; 4, Pignori 
acceptum, or pawn; 5, Locatum, or 
hiring, which is always with reward. 
This last is subdivided into, 1, Loca
tio rei, or hiring, by which the hirer 
gains a temporary use of the thing; 
:.t. Locatio operis faciendi, when 
something is to be done to the thing 
delivered; 3, Locatio operis mer
cium vehendarum when the thing 
is merely to be carried from one 

'" 
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place to another. ~ these several amount which remains due by one of 
words. two persons, who have been dealing 

As to the obligations and duties of together, to the other, after the settle. 
bailees in general, see Diligence, and ment of their accounts. In the case 
Story on Bailm. c. 1 ; Chit. on Cont. of mutual debts the balance only can 
141; 3 John. R. 170; 17 Mass. R. be recovered by the assignee of an 
479; 5 Day, 415; 1 Conn. Rep. insolvent,. or the executor of a de-
487; 10 Johns. R. 1,471; 12 Johns. ceased person. But this mutuality 
R. 144, 232; II Johns. R. 107; 13 must have existed at the time of the 
Johns. R. 39; 2 John. C. R. 100; 2 assignment by the insolvent, or at 
Caines's Cas. 189; 19 Johns. R. 44; the death of the testator. The term 
14 John. R. 175; 2 HaIst. 101;; 2 p'e-Mral balance is sometimes used to 
South. 738; 2 Barr. & M'Hen. 453; signify the difference which is due to 
1 Rand. 3; 2 Hawks, 145; 1 Mur· a party claiming a lien on goods in 
phy,417; 1 Hayw.14; 1 Rep. Con. his hands, for work or labour done, 
Ct. 121, 186; 2 Rep. Con. Ct. 239; or money expended in relation to 
1 Bay, 101; 2 Noll & M'Cord, 88, those and other goods of theo debtor. 
489; 1 Browne, 43, 176; 2 Binn. 3 B. & P. 485; 3 Esp. R. 268. 
72; 4 Binn. 127; :; Binn. 457; 6 BALANCE, eoidence. When a 
BinD. 129; 6 Serg. & Rawle, 439; witness has an interest in the cause 
8 Serg. & Rawle, 500, 5:i3; 14 which renders him incompetent, and 
Berg. & R. 275. Bac. Ab. h. t. there is a countervailing interest on 

BAILOR, contract" he who bails the other side which reduces him to 
a thing to another. The bailor must a state of neutrality, his interest is 
act with good faith towards the bailee. said to be balanced; as, when a per. 
Story's Bailm. § 75, 76, 77 ; permit son acknowledges he has received 
him to enjoy the thing bailed accord. money as an agent, he may prove 
iog to contract; and, in some bail. whether he received it for the plaintift' 
ments, as hiring, warrant the title and or the defendant. 7 T. R. 481, note; 
possession of a thing hired, and pro- 2 East, R. 458; but the least interest, 
bably, to keep it in suitable order and as where in the one case the witness 
repair for the purpose of the bailmeat. would be liable for costs, and in the 
Ib § 388-392. Vide Inst. lib. 3, other he would not, the equilibrium 
tit. 25. is destroyed. 4 Taunt. 464. 

BAILIWICK, is the district over BALANCE OF TRADE, co .... 
which a sheriff has jurisdiction; it latD, is the difference between the ex· 
8ignifies also the same as county, the ports and importations between two 
sheriff"s bailiwick extending over the countries. The balance of trsde is 
county. In England, it signifies gene- against that country which has im
rally that liberty which is exempted ported more than it has exported, for 
&om the sheriff of the county over which it is debtor to the other country. 
which the lord of the liberty ape BALIV A, a bailiwick or jurisdic
points a bailiff. Vide Wood's lost. 206. tion. 

BAIR.MAN, Scoen.llatD. A poor BALIVO AMOVENOO, Engli.r. 
insolvent debtor left bare. practice. A writ to remove a bailiff' 

BAIRN'S PART, ScotW1& latD. out of his office. 
Children's part; a third part of the BALLAST AGE, mar. latD, a toU 
defunct's free movables, debts deduct- paid for the privilege of taking up 
ed, if the wife survive, and a half if ballast from the bottom of the port. 
there be no relict. This arises from the property in the 

BALANCE, Comnl. latD, is the soil. 2 Chit. Com. Law, 16. 
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BALLOT, gOKf'flrMflt, a diminu. bank note resembles a common pro
tive ball, i. e. a liuIe ball WIEld in giVe missory note, (q. v.) issued by a 
ing votes; the act itself of giving bank or corporation authorised to act 
votes. A liuIe bailor ticket used in as a bank. It is in fact a promi880ry 
voting privately, and, for that pur. note, but such notes are not, for many 
pose, put into a box, commonly call. purposes, to be considered as mere 
ed a ballot.box, or in some other securities for money, but are treated 
contrivance. as money or cash, (q. v.) 1 Sch. & 

BAN. A proclamation, or public Lef. 318, 319; 11 Ves. 662; 1 Ro
notice; any summons or edict by per, Leg. 3; 1 Ham.R.189,524; 15 
which a thing is forbidden or com· Pick. 177; 5 G. & John. 58; 3 
manded. Vide Baruof MatrifllOflY j Hawks, 828; :; 1.. J. Marsh. 643. 
ProclamaliOR. These notes are not like bills of ex· 

BANC or BANK. The first of change, mere securities, or documents 
these is a French word signifying for debts, nor are they so esteemed; 
bench, pronounced improperly bank. but are treated as money, in theordi-
1. The seat of judgment as bane Ie nary course and transactions of bus i
rog, the king's bench; bone Ie co"", ness, by the general consent of man
.OR plefU, the bench of common kind; and, on payment of them, 
pleas. 2. The meeting of all the when a receipt is required, the receipts 
Judges or such as may form a quorum, are always ~ven as for money, not 
as, the court sit in bane. as for secunties or notes. 1 Burr. Ro· 

BANE, .this word was formerly 457; 12 John. R. 200; 1 John. Ch. 
used to signifY a malefactor. Bract. R. 231 ; 9 John. R. 120; 19 John. 
L 2, t. 8, c. 1. 144. Bank notes are assignable by 

BANISHMENT, crim. law. A delivery, Rep. Temp. Hard. 53; 9 
punishment inflicted upon criminals, East, R. 48; 4 East, R. 510; Dougl. 
by compelling them to quit a city, 236. The holder of a bank note is 
place or country, for a specified primafacie entitled to prompt pay
period of time, or for life;- Vide ment of it, and cannot be affected by 
DeportatiOR j Rele&anOR. the fraud of any former holder in 

BANK, com. law. 1. A place for obtaining it, unless evidence be given 
the deposit of money. 2. An insti· to bring it home to his privity. 13 
tution, generally incorporated, autho- East, R. 135; Dane's Ab. Index, h. 
riaed to receive deposits of money, to 1.; Pow. on Mortg. Index, h. t.; U. 
lend money, and to issue promissory S. Dig. h. 1. Vide Noli; PrOfl&U. 
notes, usually known by the name IM'Y note,' Rrinuable noIe. 
of bank notes. 3. Banks are said to BANK STOCK is the capital ot 
be of three kinds, viz. of depMt, of a bank. It is usually divided in 
dUcount, and of circulation; they shares of a certain amount, as five 
generally perform all these operations. hundred dollars, one hundred dollars, 
Vide Mete. & Perk. Dig. Banks and and the like. This stock is generally 
Banking. transferable on the books of the bank, 

BANK BOOK, commerce, is a and considered as personal property. 
book which persons dealing with a Vide Stor.1t. 
bank keep, in which the officers of BANKER, com ... law. A banker 
the bank enter the amount of money is one engaged in the business of 
deposited by him, and of all notes or receiving other persons' money ~n 
bills deposited by him, or discounted deposit, to be returned on demand, 
for his use. discounting other persons' notes, and 

BANK NOTE, ctmtract8. A issuing his own for circulation; one 
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who performs the business usually of the law; whereas the insolvent 
transacted by a bank. Private baD- laws ooly relieve a mao from impri. 
kers are generally not permitted. sonment for debt after he has assign. 
The business of bankers is generally ed his property for the benefit of hia 
performed through the medium of creditors. It is true in the bankrupt 
incorporated banks. A banker may law of the United States, to be noticed 
be declared a bankrupt by adverse presently. an unusual clause has been 
proceedings against him. Act of added, which enables a person to be
congress of 1" Aug. 1841. See 1 come a Doluntary bankrupt; in which 
Atk. 21 tj; 2 H. B1. 235; 1 Mont. case the object seems to be to relieve 
B. L. 12. Among the ancient Ro- the bankrupt regardless of the benefits 
DIIID8 there were bankers called of creditors. l:Joth under bankrupt 
CU'geRtarii, whose office was to keep and insolvent laws the debtor is re
registers of contracts between indivi- quired to surrender his property for 
duals, either to loan money, or in the benefit of his creditors. Bank. 
relation to sales and stipulations. rupt laws discharge the person from 
These bankers frequ8lltlyagreed with imprisonment, '8.Dd his property, ac
the creditor to pay him the debt due quired after his discharge, from all 
to him by the debtor. liabilities for his debts; insolvent 

BANKERS' NOTE, conlracu. laws simply discharge the debtor from 
In &gland a distinction is made imprisonment, or liability to be impri. 
between bank notes, (q. v. ) and soned, but his afler-acquired property 
haakers' DOtes. The latter are pro- may be taken in satisfaction of his 
miasory DOtes, and resemble bank former debts. 2 Bell, Com. B. 8. 
DOtes in every respect, except that part 1, c. 1, p. 162. 
they are given by persons acting as This subject will be considered by 
private bankers. 6 Mod. 29. 3 Chit. taking a view of, I, the courts and 
Com. Law, 6"0; 1 Leigh's N. P. officers; :l, the bankrupt; 3, the 
338. bankrupt's property; 4, the proceed. 

BANKRUPT. A person who has ings in bankruptcy before a decree ; 
done, 01' ... 8ered IIOIDe act to be done, 5, the hearing and decree; 6, the 
which is by law declared an act of proof of debts; 7, the dividends; 8, 
bankruptcy; in such case he may be bankrupt partners; 9, the crimea 
declared a baakrupt. This definiti.on committed in bankrupt proceedings. 
does Dot iaclude voluntary bankrupts Chap. 1. Of cot/rU, and o,#cera. 
who may be declared to be so under Sect. 1. Of the di.rict co.".,.. 
their own petitions. It is proper to [2] The sixth section of the act 
DOtioe that there is much difterence of congress directs that for the pur. 
between a bankrupt and an insolvent. pose of exercising its jurisdiction in 
A man may be a bankrupt and yet bankrupt cases, the district court .hall 
be perfectly 101vent, that is, even· be deemed always open. Jurisdiction 
tually able to pay all his debts; or, is given to this court in all matters and 
he may be iDsolvent, and, in conse. proceedings in bankruptcy arising 
quence of not having done, or sufrer- under this act,and any other act which 
ed, an act of bankruptcy, he may not may hereafter be pasaed on the sub
be a bankrupt. Again, the bankrupt ject of bankruptcy. In considering 
laws are intended mainly to secure its jurisdiction, it will be convenient 
creditors from the waste, extrava- to take a view of its judicial, legisla
gance and mi8management, by seizing tive, and executive capacities. 
the property out of the hands of the 1. Of it. jlJdicial juriltiiction. 
debtors, and placing it in the custody [3 ] The subjects of its judicial 
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jurisdiction will be first examined, and, charge, shall, at such hearing, file 
aecondly, the manner of exercising it. their written dissent to the allowance 

lst. The jurisdiction conferred on of a discharge and certificate to such 
this court by the sixth section of the bankrupt, or if, upon auch hearing, a 
act extends: discharge shall not be decreed for him, 

To all cases and controversies in the bankrupt may demand a trial by 
bankruptcy arising between the bank. jury, upon a proper issue to be die 
rupt and any creditor or creditors, reeled by the court, at such time and 
'Who shall claim any debt or demand place, and in such manner as the 
under the bankruptcy. court may order. Sect.4. 

To all cases and controversies be- By the eighth section it is enacted 
, tween such creditor or creditors, and that all proofs of debts and other 

the assignee of the estate, whether in claims shall be open to contestation 
office or removed. in the proper court, having juriadic. 

To all cases and controversies be- tion over the proceedings in the par. 
tween such assignee and the bank· ticular case in bankruptcy, and as 
rupt, and to all acts, matters and well the assignee as the creditor shaD 
things to be done under and in virtue have the right to a trial by jury, upon 
of the bankruptcy, until the final an iuue to be directed by such court, 
distribution, and settlements of the to ascertain the validity and amount 
estate of the bankrupt and the close of such debts or claims; and the re
of the proceedings in bankruptcy. suit therein unless a new trial shall 

2dly. This jurisdiction is to be ex· -be granted, if in favour of the claims, 
ercised summarily, in the nature of shall be evidence of the validity and 
summary proceedings in equity. And amollnt of such debts or claims. 
the district judge may adjourn any 2. Of the legUlaliDe C4pacit, oj 
point or question arising in any case the ii_ticl cOfirt. 
m bankruptcy, into the circuit court [ " ] In its legislative capacity the 
for the district, in his discretion to be court has power: 
there heard and determined. Sect. 6. To prescribe, from time to time, 

By the first sp.ction of the act, it is suitable rules, regulations, and forms 
provided, however, that any person of proceedings in all matters of bank· 
80 declared a bankrupt at the instance ruptcy; which rules, regulations, and 
of a creditor, may, at his election, by forms, shall be subject to be altered, 
petition to such court within ten days added to, revised, or annulled, by the 
after its decree, be entitled to a trial circuit court of the same district, and 
by jury before such court, to ascertain other regulations and forms, substi. 
the facts of such bankruptcy; or if tuted therefor; and in all such rules, 
such persort---ahall reside at a great regulations, and forms, it shall be the 
distance 'from &he place of holding duty of the said courts to make them 
such court, the judge in his discretion as simple and brief as practicable, to 
may direct such trial by jury to be the end to avoid all unnecessary ex· 
had in the county of such person's penses, and facilitate the use thereof 
residence, in such manner and under by the public at large. 
such directions lUI the said court may' To Pl'ellCribe, from time to time, a 
prescribe and give. tariff or table of fees and charges, to 

And again, when a majority in be taxed by the officers of the court, 
number and value of the creditors of or other persons, for Services under 
the bankrupt, who shall have proved this act, or any other on the subject 
theirdebtsatthetimeofthehearin~of of bankruptcy; which fees shall be 
the petition of the bankrupt fOf a dill- as low lUI practicable with reference 

Digitized by Google 



BAN 

to the nature and character of such 
aervic&l. Sect. 6. 

3. Of tile ezecuti"e capa.citg of 
Ile di"rice court. 

[ :; ] In its executive capacity the 
district court has authority 

To appoint commissioners. Sect. 
5, 7. And doubtless for gross mis
conduct or negligence may remove 
them •. 14 Ves. 204; Viner's Ab. 
Creditor and Bankrupt, 0, pl. 3. 
, To appoint or remove assignees at 
its discretion, totiu quotie.. Sect. 3. 

Sect. 2. Of the ci,.cuit ('ourt. 
[ 6 ] For the purpose of hearing 

and determining any point or ques
tion arising in any case of bankruptcy 
which may have been adjourned by 
the district judge into the circuit court, 
this latter shall be deemed always 
open. Sect. 6. 

[ 7 ] By the eighth section of the 
act of congress, it is enacted that the 
circuit court within and for the dis
trict where the decree of bankruptcy 
is psssed, shall have concurrent ju
risdiction with the district court of 
the same district of all suits at law or 
in equity which may and shall be 
brought by any assignee of the bank
rupt against any person or persons 
claiming an adverse interest, or by 
such person against such assignee, 
touching any property or rights of 
property of said bankrupt, transfera
ble to, or vested in, such assignee. 

[ 8] Jurisdiction is given to the 
circuit court to entertain appeals .from 
the district court; which appeal is to 
be tried at the first term of the circuit 
court after it has been taken, unless, 
for a sufficient reason a continuance 
ahan be granted. It may. be heard 
and determined by the said court 
summarily, or by a jury, at the op
tion of the bankrupt. This court has 
power to di!charge the bankrupt and 
grant him a certificate, as provided 
in the act. Sect. 4. 

Sect. 3. Or the court. of the Di,. 
VOL, 1.-15. 
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trid of Columbia, and (If the terri
toriell of the Unittd Statell. 

[ 9] The sixteenth section of the 
act confers and vests all jurisdiction, 
power, and authority conferred upon 
and vested in the district courts of 
the United States by the act of con
gress of the 19th of Auguat, 1841, in 
cases of bankruptcy, upon and in the 
circuit court of the United States for 
the District of Columbia, and in and 
upon the supreme or superior courts 
of any of the territories of the United 
States, in cases of bankruptcy, when 
the bankrupt resides in the said Dis
trict of Columbia, or in either of the 
said territories. 

Sect. 4. Of commiaaoner. of 
bankruptcy. 

[ 10] These are officers appointed 
by the court. Sec. 4, and sections 
5 and 7, of the act of Congress. They 
must reside in ·the county where the 
bankrupt lives, when appointed to re
ceive proof of debts, and perform 
other duties under the provisions of 
this act. Sect. 5. They are re-. 
quired to perform many important 
duties, the principal of which are 

To take proof of debts and other 
claims. Sect. 5. 

To report to the court. 
To examine the bankrupt and reo 

port the result to the court. 
To examine witnesses in cases of 

exceptions and to report the evidence 
to the court. Sect. 4. 

Sect. 6. Of a.rill""" of ba"krupt. 
[ 11 ] The assignees ore appoint

ed by the court, and may be removed 
at its discretion. 

Sect. 3. They have powers, duties, 
and are subject to liabilities, which 
will be separately considered. 

1. Of the pOID"r of ".IIi!(n,e., 
[ 1 ~] Among their powers the 

,following may be enumerated: 
Generally to Ildminister the pro

perty or the bankrupt. Sect. 3,9. 
. To allow bankrupt property not 

exceeding in value three hundred dol-
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lars, subject to the supervision of the 
court. Sect. 3. 

To compound debts under the die 
rection of the court. Sect. 11 •. 

By and under the direction of the 
court, to redeem or discharge any 
mortgage or other pledge, or deposit, 
or lien upon any property, real or 
personal, whether payable ill pnltllti 
or at a future day, and to tender a 
due performance of the condition 
thereof. Sect. 11. 

2. Of the dune. of a.aipee •• 
[ 13 ) Their duties are : 
To glVe a bond, when required by 

the court, with at least two sureties, 
in such sum 118 it may deem proper, 
conditioned for the due and faithful 
discharge of all their duties, and their 
compliance with the orders and die 
rections of the court; which bond 
shall be taken in the name of the 
United States; and shall, if there be 
any breach thereof, be sued and sua· 
ble, under the order of such court, 
for the benefit of the creditors and 
other persons in interest. Sect. 9. 

To J1r08eCllte or defend all suits in 
law or in equity, then pending, in 
which the bankrupt is a party, to 
their final conclusion. Sect. 3. 

To pay aU assets received by him 
in money, within sixty days aller. 
wards, into court, subject to its order 
respecting ita future safe. keeping and 
disposition. Sect. 9 •• 

To seU and convey the property 
of the bankrupt under the orders of 
the court. Sect. 9. 

3. Of tlr.liabiUtiell C!f allaignf'es. 
[ 14 ] For any act committed by 

him inconsistent with the power dele. 
gated to him by law, he is personally 
responsible; if, for example, he seize 
or retain the possession of property 
which is not vested in him, he may 
be sued by the owner. 2 Stork. R. 
354. And he will be liable, in gene
ral, for the acts of his agents, 1 Atk. 
86; but when he uses sufficient and 
proper precaution, he will not be held 
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responsible; as, when he employs a 
broker to sell goods, who immediately. 
fails; if, at the time he was employ. 
ed, he enjoyed a good reputation, and 
the assignee exercised a due degree 
of circumspection, he will not be lia· 
ble. 1 Keny. R. 38; Amb. 218; 1 
Atk.90. 

The llSSignee of a bankrupt, like 
any other llSSignee, is liable to the 
performance of the covenants of a 
lease of premises of which the bank· 
rupt was lessee, or assignee, while he. 
occupies such premises; but, by as
signing the same over, he will be 
discharged from all future liability. 
Dougl. R. J 83. But he is not bound 
to toke possession, unless the lease 
will yield some profit to the estate. 

Sect. 6. Of tl&e clf'rlt of the court. 
[ 15] The clerk is l'f'quired by 

the thirteenth section to keep the re
cords of the court. See § 81. 

He is allowed for affixing his name 
and seal to any form, or certifying a 
copy thereof, when required thereto, 
as a compensation, the sum of twenty. 
five cents, and no more. Sect. 13. 
And to such fees as are prescribed by 
the fee bill established by the judge. 

Chap. 2. OJ the bankrupt. 
[ 16] The act of congress classi. 

fies bankrupts into two kinds, namely 
into "ollmtary and illllolflntllry bank. 
rupts; and they will be here 80 000· 

sidered. 
Sect. 1. Of uoluntary banlrMJpt •• 
[ 17 ] It is enacted by the first 

section of the act of congress, that 
there be, and hereby is, established 
throughout the United States, a uni· 
form system of bankruptcy, as fol. 
lows: AU persons whatsoever resi. 
ding in any state, district, or territory 
of the United States, owing debts, 
which shall not have been created in 
c.onsequence of a defalcation as a 
public officer, or as executor, admi· 
nistrator, guardian or trustre, or 
while actin~ in any other fiduciary 
capacity, who shall by petition sup· 
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ported by oath or affirmation, apply 1. All persons being merchants or 
to the proper court, and therein de- using the trade of merchandise. Sect. 
clare themselves to be unable to meet 1. 
their debts and engagements, shall be In England, a commission of bank
deemed bankrupts within the purview ruptcy cannot, in general, be support
of this act, and may be so declared ed against a person under age. 3 C. 
accordingly by a decree of such & P. 283; 1 Yes. & B. 494; 4 
court. Campb. R. 164; 14 Yes. R. 603; 

,The terms of the act are very full, 6 Taunt. R. 106; 1 Marsh. R. 469; 
&4 all persons whatsoever;" these in- 2 Rose, 269; 9 Bing. R. 365; but 
elude not only all persons who may where the infant had represented him
be made bankrupts by adverse pro- self to be an adult, the court refused 
ceedings, but also all other persons to supersede the commission. 16 
who" declare themselves to be una- Yes. R. 265. 
b[e to meet their debts and engage- A married woman cannot, in gen
ments." The exceptions in the act eral, be made a bankrupt, but when 
are the cases of a person, some of she carries on business as a feme 
whose debts have been created in con- sole, and is responsible as such, she 
sequence of a defalcation, either may be so declared. See 1 W. Bl. 

As a public officer; or R. 570; 3 Burr. 1776; 1 Desaus. 
As executor, administrator, guar- R. 445; 18 John. R. 141; 8 John. 

dian or trustee; or R. 72; 8 T. R. 546; 7 Bing. R. 
While acting under any other fidu- 762; S. C. 20 Eng. Com. Law R. 

ciary capacity. 323; 2 Bell's Com. 166, 5th ed. 
This just provision excludes from A lunatic who has contracted a 

the benefit of this law, on their own debt and committed an act of bank
petitions, all persons who have been ruptcy, during a lucid interval, 13 
guilty of a breach of trust; that is, Ves. R. 590; 9 Bingh. R. 365; 4 
when they received money or pro- Cowen, R. 207; an alien who com· 
party belonging to others for a specific mits an act of bankruptcy in the 
purpose, or in a confidential charac- United States, 5 T. R. 530; an exe. 
ter, and subsequently converted this cutor who trades for the benefit of 
property or money to their own use. testator's family, 3 Esp. 8S; 10 Yes. 

·1 Atk. 146; 1 V. & B. 494; 14 R. 110; may be declared bankrupts. 
Vea. 603; 3 C. & P. 283; 4 Campb. The party must be a trader; as to 
R.164. See BreQcA of Trull. who is one, see Bac. Ab. (Bouv. ed.) 

Sect. 2. Of involuntary knlt- Bankrupt, Q 1 ; 1 Leigh, N. P. 205, 
rvpU. note (a); and article Trader. 

[ 18] This section will be divided A corporation is not a person with-
by considering, first, the persons who in the meaning of the act of congress. 
may be declared bankrupts; second- 2. All retailers of merchandise. 
ly, the acts for which such person Sect. 1 •. Vide Rdailerof Merclul1&
may be so declared; thirdly, the diM. 
manner in which a person may be 3. All bankers. A banker may 
declared a bankrupt. be made a bankrupt if he act as such, 

1. Of 'he peraoM who may In although he may not actually keep 
tkclared in"oluntary bankrupt,. an open banking house. 1 Atk.218. 

[ 19 1 The persons who may be Vide 2 H. Bl. 235; 1 Mont. B. L. 
declared bankrupts are such as owe t:d; and the article Banker. 
debts to the amount of not less than 4. All factors. Vide Factor. 
two thousand dollars; namely, 5. All brokers. A pawnbroker is 
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a broker within the English statute, of bankruptcy. and the imprisonment 
5 Geo. 2, c. 30, ~ 39; 5 B. & A. must have been for two months or 
124. And under this term, it is said, more. Coop. B. L. U3; 1 Murph. 
all kinds of brokers will be included. R. 149; the arrest muat be a legal 
Cullen, B. L. 48. Vide Broker. one. 3 Lev. 57; 1 Vent. 370; T. 

6. All underwriters or marine in· Raym. 479; 1 Har. & John. )427. 
Burers. Sect. 1. Vide 4 Ves. Jr. 4. Whenever he shall willingly or 
168; vide Undn'tDriler.. fraudulently remove his goods, chat-

2. Of tAe act. of bankruptcy. tela or effects, or conceal them to 
[ 20 1 Whenever a person being prevent their being levied upon, or 

a merchant, or actually using the taken in execution, or by other pro. 
trade of merchandise, or being a cess. Sect. 1. Under the act of 
banker, factor, broker, underwriter, 1800, the concealment orgoods must 
or marine insurer, shall commit any have been actual and not merely con· 
of the following acts, he may be de. structive. 3 Mass. R. 486. 
clared a bankrupt j namely; 5. Whenever he shall make any 

1. Whenever he shall depart from fraudulent conveyance, assignment, 
the state, district or territory of which sale, gift, or other transfer of hi. 
he is an inhabitant, with intent to de •. lands, tenements, goods or chattels, 
fraud his creditors. Sect.!. Under credits, or evidences of debt. Sect. 
the former bankrupt law of the United 1. The term "conveyance" in the 
States, it was considered doubtful bankrupt law of 1800, meant an in. 
whether the flight of a person to his strument under seal. 3 Mass. 487 ; 
own house in another state, was an see 1 Adol. & Ell. 456; S. C. 28 
act of bankruptcy. 1 Dall. 390; 2 F.ng. C. L. R. 124. A conveyance 
Dall. 126; 1 Yeates,50. When at in contemplation of an act of bank. 
the moment of departure the party ruptcy to secure a bOlld jde creditor, 
intends to delay his creditors by that made before the bankrupt law went 
act, the bankruptcy is complete j but into operation, was holden to be valid. 
if that intention do not exist, although 3 John. R. 446; 1 Crauch, 239; 
the creditors may be delayed, it has Owen, B. L. 22. 
not been considered a departure. 1 3. Of tAe fIUl"ftrr of dHla""1 • 
Atk. 193; 7 T. R. 509; 5 Ves. 576; per.em an in""lflnta,., bo.nltrflpt. 
1 Rose, 3A7; 1 Ves. & Bea. 177; 1 [ 21 ] The pemns who are subject 
Holt, N. P. C. 175. See B. N. P. toadverseproceedingsunderthebank. 
39; Co. B. L. 111. rupt law, and who have committed 

2. Whenever he shall conceal him. an act of bankruptcy, when they are 
sel f to avoid being arrested. Sect. 1. owing debts to the amount of not less 
Vide 1 Wash. C. C. R. 29; 4 Day, than two thousand dollars, shall be 
81, note; 5 T. R. 575; 5 Moore, liable to become bankrupts, within 
129; Selw.N.P.180j IB.&C.55; the true intent and meaning of the 
Holt, 159 j 3 Campb. 349 j Bac. Ab. act; and may, upon the petition of 
(Bouv. cd.) Bankrupt, Q 2, note (i). one or more of their creditors, to 

3. Whenever he shall willingly or whom they owe debts amounting in 
fraudulently procure himself to be the whole to not less than five hun. 
arrested, or his goods or chattels, dred dollars, to the appropriate C')urt, 
lands or tenements, to be attached, be 80 declared accordingly. Sect. 1. 
distrained, sequestered or taken in Sfct. 3. Of lite baa1trllpt'. di •• 
('xccution. Sect. 1. Under the claa,.~. 
bankrupt law of 1800, the imprison. [ 22 ] Under this section will be 
ment and arrest of the debtor were considered, first, when his discharge 
both necessary to constitute an act will be granted; secondly, when it 
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will be refused; and thirdly, the ef. have proved their debts at the time of 
fect of the discharge. hearing of the petition of the bank. 

1. WAm dgc,",rge will be grant- rupt for a discharge as hereinbefore 
ed. provided, shall at such hearing file 

[ 23 ] It is provided by section 4, their written dissent to the allowance 
that every bankrupt who shall bOlla of a discharge and certificate to such 
fok surrender all his property and bankrupt, or if, upon such hearing, a 
rights of property, with the exceptions discharge shall not be decreed to him, 
before mentioned, (see § 12 and 26,) the bankrupt may demand a trial by 
for the benefit of his creditors, and shall jury upon a proper issue to be direct
fully comply with and obey all the or- ed by the court, at such time and 
ders and directions which may from place and in such manner as the 
time to time be passed by the proper court may order; or he may appeal 
court; and shall otherwise conform to from that decision, at any time with. 
all the requisitions of this act; shall, in ten days thereafter, to the circuit 
(unless a majority in number and court next to be held for the same 
value of his creditors, who have district, by simply entering in the 
proved their debts, shall file their district court, or with the clerk there
written dissent thereto,) be entitled to of, upon record, his prayer for an 
a full discharge from all his debts, to appeal. The appeal shall be tried at 
be decreed and allowed by the court the first term of the circuit court after it 
which has declared him a bankrupt, shall betaken,uniess,forsufficientrea. 
andacertificatethereofgranted to him son a continuance be granted; and it 
by such court accordingly, upon his may be heard and determined by said 
petition filed for that purpose; such court summarily, or by a jury, at tho 
discharge and certificate not, how. option of the bankrupt; and the c"¥i
ever, to be granted until after ninety itors may ap~r and object against 
days from the decree of bankruptcy, a decree of dISCharge and the allow. 
nor until seventy days' notice in some ance of the certificate, as hereinbe
public newspaper, designated by such fore provided. And if upon a full 
court, to all creditors who have bearing of the parties it shall appear 
proved their debts, and other persons to the satisfaction of the court, or the 
m interest, to appear at a particular jury shall find, that the bankrupt has 
time and place, to show cause why made a full disclosure and surrender 
such discharge and certificate shall of all his estate, as by this act re
DOt be granted; at which time and quired, and has in all things conform
place such creditors, or other per- ed to the directions thereof, the court 
SODS in interest, may appear and con- shall make a decree of discharge. and 
test the right of the bankrupt thereto. grant a certificate, as provided in this 
Provided, that in all cases where the act." 
residence of the creditor is known, a 2. WAen hg diM:harge will nol 
aervire on him personally, or by let. be granted. 
ter addressed to him at his known [ 24] But the certificate shall not 
usual place of residence, shall be pre- be granted in the following cases: 
scribed by the court, as in their dis- 1. If any such bankrupt 
CretiOD they shall deem proper, having Shall be guilty of any fraud or 
regard to the distance at which the wilful concealment of his property, or 
creditor resides from such court. rights of property; or 
Sect. 4. "And if, in any case of Shall have preferred any of his 
bankruptcy, a majority, in number creditors contrary to the provisions of 
and value, of the creditors, who shall this act; sect. 2, 4; or 
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Shall wilfully omit or refU18 to act, on prior reucmable notice speci
comply with any orders or directions fying in writing of such fraud or con
of such courts; or to conform to any cealment." 
other requisites of this act; or By the second section of the act it 

Shall in the proceeding under this is provided, that nothing in this act 
act, admit a false or fictitious debt contained shall be construed to annul, 
against his estate. Sect. 4. destroy or impair, any lawful rights 

2. If any person who, after the of married women or minors, or any. 
passing of this act shall apply trust liens, mortgages or other securities 
funds to his own use. Sect. 4. on property, real or personal, which 

3. If any person being a mer- may be valid by the laws of the states 
chant, banker, factor, broker, under- respectively, and which are not in
writer or marine insurer, who shall consistent with the second and fifth 
have become a bankrupt, and who sections of this act. 
shall not have kept proper books of By section 4, it is provided, that no 
account, after the passing of this act. discharge of any bankrupt under this 
Sect. 4. act shall release or discharge any 

4. If the bankrupt, his application person who may be liable for the 
being voluntary, has, subsequent to same debt as a partner, joint-con
the first day of January last, (1841); tractor, endorser, surety or other
or at any other time, in contempla. wise, for or with the bankrupt. 
tion of the passage of a bankrupt law, The discharge and certificate under 
by assignments or otherwise, given a joint decree, has the efiect to extin
or secured any preference to one guish both joint and separate debts. 
creditor over another, unless his dis· 2 Su. 965, 1157; and a discharge 
charge be assented to by a majority and certificate under a separate de
in interest of those of his creditors cree has the same efiect. 3 P. W rna. 
who have not been 80 -preferred. 24 note. 
Sect. 2. There are three classes of debra 

3. Effect of Ai. di.elaarge. which are not discharged by the 
[ 25 ] It is enacted by the 4th sec- certificate, namely; 1. Contingent 

tion of the act of congress of August debts; 2. Debts contracted in a 
19, 1841, that the bankrupt's dis. foreign country; and, 3. Debra which 
charge shall be " from all his debts;" the bankrupt has made a new pro
Rnd afterwards in the same section mise to pay. See Bac. Ab. (Bouv. 
that "such certificate, when duly ed.) Bankrupt, Q 4, note (n.) 
granted, shall in all courts of justice, Beet. 4. OJ lAe allowtUlCf: to cl.' 
be deemed a full and complete dis- 6a~. 
charge of all debts, contracts and [.26 ] The bankrupt is entitled to 
other engagements of slJch bankrupt, "the necessary household and kitchen 
which are provable under this act, furniture, and such other articles and 
and shall be and may be pleaded 88 necessaries of such bankrupt as the 
a full and complete bar to all suits assignee shall designate and set apart, 
brought in any court of judicature having reference in the amount to the 
whatever, and the same shall be con· family, condition and circumstances 
elusive evidence of itself in favour of of the bankrupt; but altogether not to 
such bankrupt, unless the lIame shall exCE'ed in value, in any case, the RUm 
be impeached for some fraud or wile of throo hundred dollars; and also, 
ful concealment by him of his prop· the wearing apparel of such bank
erty, or rights of property, as afore- rupt, 8nd that of bis wife and chil. 
llUid, contrary to the provisions of this dren; and the determination of the 
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lLISignee in the matter shall, on ex- ments, securities, conveyances, or 
ception taken, be subject to tbe final transfers of property or agreements 
decision of tbe said court." Sect. 3. made or given by such bankrupt, in 

Sect. 5. Of a lIe~tmd bankruptcy. contemplation of bankruptcy, to any 
[ 27 ] "If any person who shall person or persons whatever, not being 

have been discharged under this act a bona fide creditor or purchaser 
shall afterwards become bankrupt, he for a valuable consideration, without 
shall not again be entitled to a dis- notice, shall be deemed utterly void, 
charge under this act, unless his and a fraud upon this act; and the 
estate shall produce (after all charges) assignee under the bankruptcy shall 
sufficient to pay every creditor seven- be entitled to claim, sue for, recover 
ty-five per cent. on the amount of the and receive the same as part of the 
debt whicb shall have been allowed assets of the bankruptcy. 
to each creditor." Sect. 12. Wben the creditor receives pay-

Chap. 3. Of the bankrupt'. pro- ment or security from his debtor,'the 
pe"'II' transaction, as between them, is fair 

[ 28] In the first section will be and lawful; it is when a third party 
considered what property passes to intervenes, that transactions assume 
the assignee; in the second, what a difiCrent character; for then the 
does not pass; and, in tbe third, bow creditor, if be is participant in the 
the property is to be distributed. design of the debtor to give an unjust 

Sect. 1. Of the properlll tdicTa preference, at the expense of the other 
paue, to the a,agllee. creditors, will be in pari delicto, and 

[ 29] By the third section it is the transaction will be deemed fraudu
enacted, that all the property, and lent. Each case must depend upon 
rights of property, of every name its own circumstances; but still, some 
and nature, and whether real, per- rules may be laid down to arrive at 
sonal, or mixed, of every bankrupt a just determination; of which the 
except as hereinafter provided, (see following are the principal. 
26) who shall by a decree of the 1. When the conveyance is of all 
proper court be declared to be a the goods of the debtor, to the exclu
bankrupt within this act, shall, by sion of some creditors, it is fraudu
the mere operation of law, iplo facto, lent. 1 Burr. 467 ; 2 Burr. 827; Dig_ 
from the time of such decree, be 42, 8. 
deemed to be divested out of such 2. Payment of a debt before it is 
bankrupt without any other act, as- due, and immediate failure, is also 
aignment or other conveyance what- fraudulent. 
soever, and the same shall be vested 3. Giving security immediately be
in such assignee as from time to time fore bankruptcy, particularly when 
flball be appointed by the proper court unasked, is evidence of embarrass-
for this purpose. ment. See Cowp. 629. 

It is enacted by the second section 4. When the debtor, with the par-
that all future paymen~ securities, ticipation of the creditor, makes such 
conveyances, or transfers of proper- arrangments a& to enable the latter to 
ty, or agreements made or given by obtain a preference, such preference 
any bankrupt in contemplation of wiJl not be sustained. 
bankruptcy, and for the purpose of 5. When a circuitous course is 
giving any creditor,endorser, surety, taken to accomplish the object of 
or other person any preference or giving a preference, and the creditor 
priority over the general creditors of participates in the arrangement, the 
such bankrupts; and all other pay- transaction will Dot be sustained. 
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6. Concealment of a security of another of which a bankrupt is in 
granted for a prior debt is a fraud. possession with the consent of the 

7. But advancing money to a per. owner, at the time of the bankruptcy. 
son who may become a bankrupt, for a specific purpose, beyond which 
and may then be insolvent, and he has not the right of disposition or 
taking a security for its repayment, alteration. 3 T. R. 316 i 7 T. R. 
is not fraudulent, unless it be done 237 i 1 T. R. 370 i Doug!. 317 i 1 
collusively, for tbe purpose of bestow. B. & C. 5; 2 Madd. R. 192; DB. 
ing a preference. 2 Burr. 931. & Cr. 749. 

And by the Rth section it is pro. When goods have been purchased 
vided that no suit at Iftw or in equity by the bankrupt on credit and have 
shall, in any case, be maintainable not been delivered to him, but have 
by or against such assignee, or by been sent on, the seller may at any 
or against any person claiming an time before they have been delivered, 
adverse interest touching the property stop them in trcuuitu, and prevent 
and rights of property aforesaid, in such delivery; in this case the pro
any court whatsoever, unless the perty will not pass to the assignee. 
same shall be brought within two :l Vern. 203; 3 ERst, R. 397; 3 T. 
years alter the declaration Ilnd decree R. 466; Cooke, B. L. 418-442. 
of bankruptcy, or after the cause of Vide 8toppage in traruiw. 
Buit shall first have accrued. The third section of the act, lUI 

See for the details of the subject of already noticed, (~26,) provides for 
this section, Owen, B. L. c. 7. certain goods for the benefit of the 

Sect. 2. Of tlte propert, 1DAicA bankrupt, which, if they pass to the 
doe. nol fXU' to tAe omgnee. assignee, do not vest in him for the 

[ 30] It will be proper to subdi· benefit of the creditors of the bank. 
vide this section by considering, first, rupt. 
the property which will not pass to Rights of action arising ez delicto, 
the assignee, although it may be in do not pass to the assignee. 1 Yeates, 
the hands or possession of the bank. 245 i 2 Dall. 213. 
rupt; and secondly, the property or 2. Of protected tranMU"tiou. 
which he has parted with the posses. [ 32 ] By section 2, it is provided, 
sion within a limited time, or pro. that all dealings and transactions by 
tected transactions. and with any bankrupt, bona fide 

1. Of propert, 1DAicA doe. nOl made and entered into more than two 
w81 in 'Ae uripee. months before the petition made and 

[ 31 ] Property which a bankrupt filed ~inst him, or by him, shall 
holds as trustee, or in autre droit. not be lDvaiidated or affected by this 
1 P. W ms. 314 i 1 Sch. & Let: 328; act: provided" that the other party to 
19 Ves. 491; 1 John. Ch. R. 450; any such dealings or transactions 
2 S. & S. 346; 3 Mad. R. 28 i had no notice of a prior act of bank
Owen, B. L. 125; 1 Leigh, N. P. rupley, or of the intention of the 
259; 4 B. & Ad. 393; 1 Mont. & bankrupt to take the benefit of this 
Ayr. 689 i 2 Mont. & Ayr. 349; 4 act. As to the manner of computing 
Dca. & Ch. 47 ; as executor, 4 T. the two months, see 2 Bell's Com. 
R. 629 i 'I Burr. 1369 i 1 Atk.l01, 178, 5th ed. 
158 i as factor, Cowp. 233 i Willes, By the 8Ilrne section it is provided 
400 i 1 Salk. 160 i :i P. Wms. 187, that any liens, mortgages, or other 
note i Bull. N. P. 132 i 8S broker, 1 securities on property, real or per
Leigh, N. P. 261, does not pass to sona) , which may be valid by the 
his assignee. Nor does the property laws of the Btates respectively, and 
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which are not inconsistent with the form of the petition; thirdly, of the 
provisions of the aecond and fifth notice. 
aections of this act, shall not be con· Sect. 1. When the petition fAil" 

atrued to be annulled, destroyed, or be pre.ellted. 
impaired by this acL [ 35] The seventh section reo 

Sect. 3. Of ,/ae di,po8ition of the quires that all petitions by any bank. 
6anilrvp'" properly. rupt for the benefit of this act, and 

[ 33 ] By section 9, it is enacted, all petitions by a creditor against any 
that all sales, transfers, or other con· bankrupt under this act, and all pro
veyances of the assignee, of the ceedings in the case to the close 
bankrupt's property or rights of pro· thereof~ shall be had in the district 
perty, shall be made at such times court within and for the district in 
and in such manner as shall be or· which the person supposed to be a 
dered and appointed by the court in bankrupt shall reside, or have hiB 
bankruptcy. place of business, at the time when 

Sect. 15, enacts, that a copy of the petition is filed; except where 
any decree of bankruptcy and the otherwise provided in this act. 
appoinbnent of assignees, as directed Sect. 2. OJ tAe JOMII of the petie 
by the third section of this act, shall tion. 
be recited in every deed of lands, be- [ 36] The form of the petition 
longing to the bankrupt, sold and con· will be considered in a four· fold 
veyed by any assignees under and by view; first, the requisites of the petie 
virtue of this act; and that Buch reo tion itself; secondly, of the form of 
cital, together with a certified copy of the schedule of the bankrupt's credi. 
such order, shall be a full ond com· tors; thirdly, of the schedule of the 
plete evidence both of the bankruptcy bankrupt's property; and, fourthly, 
and assignment therein recited, and of the affidavit. 
supercede the necessity of any other 1. Of the reqllilite, of the petitima 
proof of such bankruptcy and assign. itlt~f. 
ment to validate the said deed; and [ 37] The principal requisites are 
all deeds containing such recital, and the folIowmg. 
supported by such proof, shall be as 1. That it be addres.CJed to the pro
effectual to pass the title of the bank. per court having jurisdiction over the 
rupt of, in, and to the lands therein baukrupt. 
mentioned and dCIICribed to the pur. 2. That it contain a full descrip
chaser, as fully to all intents and tion of the petitioner, hiB name, place 
pUrpoMll, as if made by such bank· of residence, profession or occupation. 
rupt himself immediately before such A mistake, in this letIpect, will great. 
order. Iy embarrass, if not defeat the appli. 

Chap. 4. Of the proeeeding. i1l cant. See Cress. Ins. R. 167, 178, 
6a1l1trvptcy bifore a decree. 254; 2 Glyn & J. 225, 243. 

[ 34·] This chapter will be divide 3. That the applicant is indebted 
ed into two parts; in the first wil.l be in his private capacity, or otherwise, 
considered the proceedings in case of to sundry creditors, a list of whose 
voluntary bankruptcy; and, in the names is contained, to the best of his 
ICCOnd, those in adverse proceedings. knowledge, in a schedule thereunto 

Part 1. qr proceedi1lg. in "0'1111. annexed. 
141-., lHualtrllpCcy. 4. That another schedule, properly 

This part wiU be examined by marked, contains an accurate inven. 
considering, first, when the petition tory of his property, rights ond cree 
is to be presented; secondly, the dits, of every name, kind and descrip-
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tion, and of the location and situation 
of each and every parcel and portion 
thereof. 

5. That he prays to be decreed a 
bankrupt. 

6. That he may be decreed to 
have a certificate of discharge from 
all his debts provable under the act, 
and be otherwise entitled to aU the 
benefits thereof. 

2. Of tAe .cAedule of banlmtpl'. 
creditor •• 

[ 38 ] The act requires that the 
voluntary bankrupt shall, by petition, 
set forth to the best of his knowledge 
and belief, a list of his creditors, 
their respective places of residence, 
and the amount due to each. Sect. 1. 
It is well to distinguish between od
mitted and di.puted debts or claims. 

3. Of lAe .claedule of tlae bank
rupt'. propertll' 

[ 39] The act requires that the 
petition shall contain an accurate in
ventory of the bankrupt's property, 
rights and credits of every name," 
kind and description, and the location 
and situation of each and every par
cel and portion thereof. Sect. 1. 
When property is encumbered, a par
ticular account of each encumbrance, 
showing the name of the encum
brancer and the nature of the encum
brance, the date when it was created, 
and other particulars which mayen
lighten the assignees, shoDid be given. 

This schedule should also contain 
a list of the persons against whom 
the bankrupt has claims which would 
pass to the assignee; and it would be 
proper to distinguish those which are 
admitted, from those which are dis
puted, and the good from the bad. 
This schedule should also exhibif 
upon what evidence these claims are 
founded, whether upon judgment, 
mortgage, bond, bill of exchange, 
promissory notice, book account, or 
otherwise. 

4. Of tAe oatla or affirmation. 
[ 40] The last requisite of the act 

BAN 

in relation to a voluntary petition is 
that it be verified by the bankrupt'. 
oath, or, if conscienciously scrupu
lous of taking an oath, by solemn 
affirmation. Sect. 1. 

Sect. 3. Of tAe notice c1 petition. 
[ 41 ] The act, section 7, directs 

that upon every such petition, notice 
thereof shall be published in one or 
more public newspapers, printed in 
such district, to be designated by the 
court, at least twenty days before the 
hearing thereof. 

Part 2. Of ad'«f'M or inlK1lunta,., 
batalcruptcg bifore a decree. 

[42] We have already seen, [191 
that to entitle a creditor to proCeed 
against a debtor in order to procure 
a decree of bankruptcy against him, 
it is requisite that the debtor should 

1. Be a merchant, or using the 
trade of merchandise; a retailer of 
merchandise; a banker, factor, bro
ker, underwriter, or marine insurer. 

2. Be owing debts to the amount 
of not less than two thousand dollars. 

3. Have committed one of the acta 
of bankruptcy enumerated in [18]. 

This part will be divided by con
sidering by whom the petition is to be 
presented; the form of the petition; 
and the notice to be given. 

Sect. 1. B,I tDlaom lAe petition .. 
to be pre.ented. 

[ 43] The petition is to be pre
sented by one or more of the bank· 
rupt's creditors, to whom he· owes 
debts amounting in the whole to not 
less than five hundred dollars. Sect.l. 
It is proper to consider separately 
who is a petitioning creditor within 
the meaning of the act, and the na
ture of the debt. 

1. Wlao mal bea petitioning cre-" 
ditor. 

1. [44 J The creditors are either 
several or Joint. 

1. Se'«t'al creditor.. In general 
any person who has a legal debt 
against a person subject to the bank
mpt laws may be a petitioning credi-
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tor. A factor who haa sold goOds to 
the debtor in his own name, may be a 
petitioning creditor, unless prevented 
by the interference of his principal. 
4 Campb. R. 195; 6 Esp. R. 191. 
One of several executors of a credi
tor may alone petition. 1 Se1w. N. 
P.255. 

2. Joim creditors. When there is 
more than one joint obligee all must 
join; one of several partners cannot, 
therefore, be a petitioning creditor in 
respect of a partnership debt. 1 
Taunt. R. 477; 1 Campb. R. 474. 
But a petition signed by one partner 
in the name of himself and partner, 
was holden to be sufficient legal 
ground for issuing a commission. 1 
Dall.399. 

2. Of the ,""ure of pdiliolling 
creditor's debt. 

[ 400; ] It will be proper to coll8ider 
the amount of the debt; its legality; 
when it was created; when it is pay
able. 

1st. The amount of 'he debt. 
[ 46] By the act of congress, on 

the petition of one or more of the 
bankrupts" creditors, to whom they 
owe debts amounting in the whole to 
not leas than five hundred dollars, they 
may be declared bankrupts. Sect. 1. 

In England the following cases 
have occurred in relation to the 
amount of the petitioning creditor's 
debt. A debt of a creditor amounting 
to a hundred pounds in notes, which 
he had bought at 10 •• in the pound, 
was held a sufficient debt of 1001. 1 
P. W. 782. A petitioning creditor's 
debt which did not amount to 100l. 
at the time of bankruptcy, but was 
increased to more than 1001. by a 
promissory note of the bankrupt, due 
at the time, being endorsed to him 
before he petitioned for the commis
sion, it was holden that this debt was 
sufficient to support the commission. 
7 T. R. 498. Interest 3.CCruing before 
an act of bankruptcy, cannot be add
ed to the principal sum due on a bill 
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of exchange, in order to make up the 
amount required by the act, unless 
interest be specially made payable on 
the face of the bill. Buck, Cas. 412; 
8 Taunt. R. 660; 2 B. & A. 305 ; 2 
Moore, R. 745. 

2dly. It mu.t be a legal debt. 
[ 47 ] The debt must be a legal 

debt; no equitable debt will support 
the commission. 1 A tk. 147; 2 Vea. 
407; 1 P. Wms. 7t!2; Stra. 899. 
See 3 B. & A. 52; 16 Ves. 256. 

3dly. Wlen it m. ha" beefl 
creat~d. 
I [48] The petitioning creditor's 
debt should be created before the 
bankrupt ceaaea to be a trader, broker, 
factor, &c.; but if a debt be contract
ed while he is acting in one of these 
capacities, and a bond given for it 
afterward8, it will be sufficient. Peake, 
64; The taking a security of a 
higher nature aiter the bankruptcy, 
for a debt of an inferior nature con
tracted before, does not so far extin. 
guish the original debt as to prevent 
the creditor from suing out a commis. 
sion upon it. Stra. 1042; Cas. 
Temp. Hard. 267. See also 1 Dougl. 
293. The debt must be a subsisting 
debt at the time of the bankruptcy 
committed. 1 Campb. R. 4811. It 
was decided under the bankrupt law 
of 1800, that a note dated after the 
passing of the bankrupt law, and 
written on the back of an account, 
the last item of which was prior to 
the date of the law, did not warrant 
a commission. 1 Yeates, R. 50; 2 
Dall. 1:l6. 

4thly. When it is payable. 
[ 49 ] It must be tkbd",m ifl pre

semi, but a warrant of attorney given 
88 a security against running accept. 
ances is debitum in presellti, which 
will support a commission. 4 Esp. 
R. 194. A debt due upon an execu· 
tory contract is not sufficient; 9 East, 
R. 498; 6 Esp. R. 55; therefore a 
contract for goods sold and delivered 
upon an agreement to be paid for by 

Digitized by Google 



180 BAN 

a present bill, payable at a future day, 
does not create a present debt upon 
which a commission can be founded. 
Id. Sed vide Peake, 54. A promis
sory note, though in the form of a 
present debt, given in fact as a secu
rity for a contingent debt under a 
marriage settlement, was holden to 
be an insufficient debt. 1 ~lyn & 
J.I00. 

Sect. 2. To ",hat court the peti
tion mull be pre.ented. 

[ 50 ] As in the case of a volun
tary petition, (see 35) when the pro
ceedings are adverse, the petition 
against any bankrupt under this act, 
and all proceedings in the case to the 
close thereof, shall be had in the dis
trict court within and for the district 
in which the person supposed to be a 
bankrupt shall reside, or have his 
place of business when the petition is 
filed, except where otherwise provided 
in this act. Sect. 7. 

Sect. 3. Form of tAe 7Wtition. 
[ 51 ] An adverse petition must 
1. Be addressed to the proper court. 
2. State the narrie, place of resi

dence and business of the petitioner. 
3. Represent that the bankrupt, 

(naming him, and statin~ the county, 
parish or district in which he resides, 
and his business,) owes to the peti
tioner a debt of 8500 over and above 
the interest due thereon, (describing 
the security by which the same is 
secured,) and that the petitioner is 
informed, and verily believes, tbat the 
said debtor or bankrupt i'l now owing 
debts to the amount of not less tban 
two thousand dollars. 

4. Set forth, particularly, what act 
of ban1(ruptcy has been committed. 

5. Pray the court that the said 
debtor be declared a bankrupt. 

6. Be dated, signed, and sworn to 
before the judge or a commissioner, 
or other competent officer. 

The petition must be supported by 
an affidavit of the truth of the facts 
therein stated. 
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Sect. 4. Of ,Ae notice of 'ke peti
tion. 

[ 52 ] It must be published ac
cording to the provisions of the 
seventh section of the act, as men
tioned in [41]. 

Chap. 5. Of tAe learing cua4 
decree of bankruptcy. 

[ 53 ] This chapter will be divid
ed by considering the hearing and 
decree in the case of a voluntary 
bankrupt; and the hearing and decree 
when adverse proceedings have been 
instituted. 

Sect. 1. Heari"g orad decree ill 
voluntary bankruptcy. 

[ 54 1 At the time and place ap
pointed for the hearing, all the forma
lities required by the law having been 
observed, all persons may appear and 
show cause, if any they have, why 
the prayer of the petitioner should not 
be granted, sect. 7; and should it 
appear to the court that the petitioner 
for a voluntary decree in bankruptcy 
has not brought himself within the 
provisions of the act, the decree will 
be refused. If, for example, the peti
tioner owes debts which have been 
created in consequence of a defalca
tion as a public officer, or as execu
tor, administrator, guardian, or trus
tee, or while acting in any other fidu
ciary capacity; or if the petitioner 
was incapable of filing a petition in 
consequence of some personal disa
bility, as' infancy, lunacy, coverture 
or the like. But unless some such 
legal objection be interposed, a decree 
declaring the applicant a bankrupt 
will be made. 

Sect. 2. Of the ktaring and de
cru "Mer adoerse FOCI edings. r 55] Under a petition by a 
creditor against a bankrupt, the for
malities of the law 'having been ob
served, all persons interested may 
appear at the time and place when the 
hearing is to be had, and show cause, 
if any they have, why the prayer of 
the petitioner should not be granted. 
Sect. 7. 
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[ 56 ] All evidence by witnesses 
to be used in all hearings before such 
court, shall be under oath or solemn 
affirmation, when the party is con· 
acienciously scrupulous of taking an 
oath, and may be oral or by deposi. 
tion, taken before such court, or before 
any commissioner appointed by such 
court, or before any disinterested 
atate judge of the state in which the 
deposition is taken. Sect. 7. 

[ 57 1 If upon the hearing it ap
peer to the court that the requisitions 
of the act have been complied with, a 
decree declaring the debtor a bankrupt 
will be made. But it will be refused 
and the proceedings dismissed, if it 
appear either 

That the petitioner or petitioners 
are not creditor or creditors to the 
amount of at least five hundred dol. 
lars. 

That the debtor sought to be made 
a bankrupt is not a merchant or using 
the trade of merchandise, a retailer 
of merchandise, a banker, factor, 
broker, underwriter or marine in· 
surer. 

That, being such, be does not owe 
two thousand dollars. 

That he has not committed an act 
of bankruptcy. See 18. 

[ a8 ] When the decree of bank. 
ruptcy is made against the debtor, it 
is provided by the first section of the 
act, that the person so declared a 
bankrupt at the instance of a creditor, 
may, at his election, by petition to 
such court within ten days after its 
decree, be entitled to a trial by jury 
before such court, to ascertain the 
tact of such bankruptcy; or if such 
person shall reside at a great distance 
from the place of holding such court, 
the said judge in his discretion may 
direct such trial by jury to be had in 
tbecounty of such person's residence, 
in such manner and under such direc
tioos as the said court may prescribe 
and give; and all such decrees (l8ss· 
ed by such court, and not so re·exa· 

VOL. 1.-16. 

BAN 181 

mined, shall be deemed final and 
conclusive as to the subject.matter 
thereof. 

Chap. 6. Of ,Ae proof of debt •• 
[ 59 J The subject of this chapter 

will be divided by considering by 
whom debts are to be proved; the 
nature of the claims to be proved; 
when and how the proof is to be 
made; effect of proof; the conse
quences of proving a debt; and the 
fee allowed for proving a debt. 

Sect. 1. By tDiom debta are to be 
prOfJed. 

[ 60 J In general all persons who 
have a legal right may prove a debt 
against the bankrupt. Trustees, join
ed by the ce.tu;" que truBC, Cox, R. 
310; Green, B. L. 147; guardians, 
1 Atk. 251; committees of lunatics, 
1 Rose, Rep. 387; executors and 
administrators, may also prove debts. 
When one of several executors be
comes a bankrupt, the others may 
prove a debt I1gainst his estate. 3 Bro. 
197; and an executor may prove a 
debt, which he hl1S as such, against 
his own estate. Glyn & J. 127; 
2 Ves. & B. 414; and corporations 
to whom any debts are due, may 
make proof thereof by their presi. 
dent, cashier, treasurer, or other offi. 
cer, who may be specially appointed 
for that purpose. Act of Cong., sect. 
5. 

Sect. 2. Nature of debt. '0 be 
pro'Ded. 

[ 61 ] The debts which may be 
proved, are either absolute; condi· 
tional or contingent; not due; joint 
or several; mutual; debts of persolL't 
who have become surety for the bank. 
rupt; interest; unliquidated dama· 
ges: verdicts and judgments. 

1. Of ablloluCe d"bt •• 
[ 62 'J All debts are provable un· 

der the decree in bankruptcy, for 
which. if payable at the time they 
are otrered to be proved, the creditor 
might-nave his remedy against the 
bankrupt, either in law or equity, 
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or otherwise, either in his own name There is a distinction between mu. 
or the name of another; but the claim tual deb,. and flU .. tl.lal crt'dtu, the 
must be liquidated, for unliquidated former term being more limited dian 

. damages, as we shall see below, [68J the latter in its signification. Where, 
cannot be proved. See Dougl. R. for example, a person was indebted 
167; 1 East, R. 120; 15 Ves. 289; to the bankrupt in a sum payable at 
:l Rose, R. 416; 1 Atk. 116; 1 T. a future day, and the bankrupt owed 
R. 17. But a debt founded upon an him a small sum which was then due, 
illegal consideration, cannot be provo this though in strictness not a mutual 
ed under the bankruptcy. See Cowp. debt, was holden to be a mutual cre
R. 39; 2 Marsh. R. 542; Fonb. dit. 1 Atk. 2:.!8, 230; 7 T. R. 371:1; 
Eq. B.l, c. 4, s. 4, note (y); 3 Ves. 8 Taunt. ~2; Mont. on Set-off, 48. 
373; 13 Ves. 314. A mutual credit may be constituted 

2. Of conditional or contingent even without the knowledge of the 
tltb". parties. For examples of this kind, 

[ 63 ] The fifth section of the act see 3 T. R. 507, n.; .. T. R. 211; 
of Congress, provides that all annui. Co. B. L. 542; 13 Ves. 65; 1 Holt, 
tants, holders of bQttomry and res- N. P. C. 408; 1 Wash. C. C. R. 
pondentia bonds, holders of policies 178. 
of insurance, sureties, endorsers, bail, 5. Of claim. of .urdie" bail, etc. 
or other persons having uncertain or [ 66] Sureties, endorsers and 
contingent demands against the bank· bail, may by virtue of section 5, prove 
rupt, shall be permitted to come in their debts or claims, and shall have 
and prove such debts or claims under a right, when their debts and claims 
this act, and shall have a right, when become absolute, to have the same 
their debts or claims become abso. allowed them. According to the 
lute, to have the same allowed them. English practice, it seems that when 
See 6 John. Ch. R. 266; 2 Sim. R. costs and expenses have been necca· 
165; 4 Sim. R. 37. sarily incurred by such aecurties, en· 

3. Of d,.bt. not due. dorsers or bail, such expenses and 
[ 64] The act provides, sect. 5, costs may be added to the debt. 1 

that all creditors whose debts are not Atk. 261. 
due and payable until a future day, 6. Ojinter~.t. 
all annuitants, &c. (see 63,) shall [ 67 ] In England, interest on a 
have a right to come in and prove bill or note cannot be proved, unless 
such debts or claims under this act, it appear by the express terms of the 
and such annuitants and holders of bill or note to be payable, such in· 
debts payable in future, may have the terest being considered as damages 
present value thereof ascertained, un· to be recovered. 15 Wend. R. 70; 
der the direction of the court, and 3 Bro. C. C. 436; 2 Ves. Jun. 295; 
allowed them accordingly as debts 5 Cowen. 587. 
ill pretlelJli. See 3 John. Ch. R. 435 ; 7. Unliquidated damaf!e •• 
6 John. Ch. R. 266. [ 68] Claims for unliquidated 

4. l?f mutual de"'.. damages sounding in tort cannot be 
[ 65 ] In all cases, 8ftys sect. 5, proved. See 1:1 Ves. 3:iil; :l Dougl. 

where there are mutual debts or mil· R. 58:i; 1 H. BI. :l9; 6 T. R.695. 
tual credits between the parties, the 8. Verdict. andjudflm,'nt •• 
balance only shall be deemed the true [ 69] A bona fide debt is proVIl. 
debt or claim between them, and the ble, when legal proecedings have 
residue shall be deemed adjusted by been instituted for its recovcry, al. 
tha set.ott though no final judgment has been 
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rendered upon it. 7 Dow. & R. 
436; 1 Mon. & Mac. 70; 4 B. & 
Cr. 880. When the claim is for 
damages only, which are not prova. 
ble, and there has been a verdict but 
no judgment before the decree in 
bankruptcy, it is not such claim as 
can be proved. 1 H. Bl. 29; 28tr. 
1194; 1 Wi/s. 41; Cowp. R. 13S ; 
14 East, R. 197; 11 Ves. 646; 18 
Yes. 2lJ6; :5 M. & 8. 326; 2 M. & 
8. 70; 2 B. & B. 8; I Glyn & J. 
385. 2 N. R.190, 191, n. 

Judgments, when entered up be. 
fore the decree, whether by confes. 
sion or on a verdict, when such judg. 
ments are bMW. fide, for a sum cer· 
tain, may be proved. See:& Taunt. 
68. 

Sect. 3. Mea and lOfD tle proof 
Sa '0 be 1III1cle. 

[ 70 ] When the proceedings are 
ready, proof is to be taken before a 
commissioner, sect. 5; or before 
some state judge of the state where 
the creditor lives, in such form as 
may be prescribed by the rules and 
regulations authorized to be made 
and established by the courts having 
jurisdiction in bankruptcy, sect. 7; 
or before the court as may be order. 
ed. The proof must be under oath 
or affirmation, sect. 7 ; and the credi. 
fDr should produce all documents 
necessary to support his claim. 

The claim may be contested either 
by the assignee or by a creditor, and 
an issue may be directed by the 
court to ascertain the validity and 
amount of such claim; and the result, 
unless a new trial shall be granted, 
if in favour of the claims, is to be 
evidence of the validity and amount 
of such debts or claims. Sect. 7. 

Sect. 4. Couequmce. of proving 
CI debt. 

[ 71 ] By the 5th section it is en· 
acted that no creditor or other person, 
coming in and proving his debt or 
other claim, shall be allowed to main. 
tain any suit at law or in equity there. 
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for, but shall be deemed to have 
waived all right of action and suil' 
against such bankrupt, and all pro· 
ceedings already commenced, shall 
be deemed to be surrendered thereby, 
See 1 Glyn & J. 271; l:J Ves. 11;3 ; 
Id. 192; 2 Ves. & B. 253; 1 Rose, 
394. 

Sect. 5. Of tAe fee. allowed for 
pro";'ng a debt. 

[ 72 ] No officer of the court, or 
commissioner, shall be allowed by 
the court more than one dollar for 
taking the proof of any debt or claim 
of any creditor or other person 
against the estate of the bankrupt; 
but he shall be allowed in addition 
his actual travelling expenses for that 
purpose. Sect. 1 :i. 

Chap. 8. Of di"iclend.. 
[ 7 a] The 1 Oth section of the 

act requires that all proceedings in 
bankruptcy in cach case shall, if 
practicable, be finally adjusted, set· 
tled, and brought to a close by the 
court, within two years aQ.er the de
cree declaring the bankruptcy. 

In order to insure a speedy settle
ment and close of the proceedings in 
bankruptcy, it is, by the same sec· 
tion, made the duty of the court to 
order and direct a collection of the 
assets, and a reduction of the same to 
money, and a distribution thereof at 
as early periods as practicable, con· 
sistently with a due regard to the 
creditors; and a dividend and dis. 
tribution of such assets as shall be 
collected and reduced to money, or 
so much thereof as can be safely so 
disposed of, consistently with the 
rights and interests of third persons 
having adverse claims thereto, shall 
be made among the creditors who 
have proved their debts, as often as 
once in six months from the time of 
the decree declaring the bankruptcy. 
Sect. 10. And the pendency of any 
suit at law or in equity, by or against 
such third persons, shall not post. 
pone such division and distribution, 
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except 80 far as the assets may be 
necessary to satisfy the same. lb. 

It will be proper here to consider 
the notice; the preferences; the debts 
to be paid without preference; and 
how second or future dividends shall 
be made. 

1. Of tAli notice of a di"idmd. 
[ 74 l Notice of such dividend and 

distribuIJon is required to be given in 
some newspaper or newspapers, in 
the district, designated by the court, 
ten days at least before the order 
thereof is passed. Sect. 10. 

~. Ofpriferred debt,. 
[ 75 1 Debts due by the bankrupt 

to the United States, and aU debts 
due by him to persons who, by the 
laws of the United States, have a 
preference, in consequence of having 
paid mOneys as his sureties, shall be 
first paid out of the assets. Sect. 5. 

[ 76] Any person who sholl have 
performed any labour as an opera
tive in the service of any bankrupt, 
shall be entitled to receive the amount 
of the wages due to him for such la
bour, not exceeding twenty-five dol
lars; provided that such labour shall 
have been perfonned within aix 
months next before the bankruptcy 
of his employer. Sect. 5. 

3. Of tAe de"" to be paid lDitAOIIt 
priftrt:nce. 

[ 77 ] All creditors coming in and 
proving their debts under such bank
ruptcy, in the manner prescribed by 
law, the same being bonafide debts, 
shall be entitled to share in the bank
rupt's property and effects, pro rata, 
without any priority or preference 
whatsoever, sect. 5, except as is men
tioned in [75] and [76]. 

4. Of a «cond, or ot1&tr fotvre 
dioidr.nd. 

[ 78 ] Where any creditor shall 
not have proved his debt until a divi
dend or distribution shall have been 
made and declared, he shall be enti
tled to be paid the same pro rata, 
out of the remaining dividends or dis-

BAN 

tributions thereafter made, as other 
creditors have already received; but 
before the latter shall be entitled to 
any portion thereof. Sect. 10. 

Chap. D. Of bankrupt partntr •• 
[ 79] The 14th section of the act 

provides, " That where two or more 
persons, who are partners in traae, 
become insolvent, an order may be 
made in the manner provided in this 
act, either on the petition of such 
partners, or any of them, or on the 
petition of any creditor of the part. 
ners; upon which order all the joint 
stock and property of the company, 
and also all the separate estate of 
each of the partners shall be taken, 
excepting such parts thereof as are 
herein excepted; and all the creditors 
of the company, and the separate 
creditors of each partner, shall be al. 
lowed to prove their respective debts; 
and the assignees shall also keep 
separate accounts of the joint stock 
or property of the company, and of 
the separate estate of each member 
thereof; and after deducting out of 
the whole amount received by such 
assignees the whole of the expenses 
and disbursements paid by them, the 
net proceeds of the joint stock shall 
be appropriated to pay the creditors 
of the company, and the net proceeds 
of the separate estate of each partner 
shall be appropriated to pay his sep
arate creditors; and ifthere shall be 
any balance of the separate estate of 
any partner, after the payment of his 
Sf.'parate debts, such balance shaU be 
added to the joint stock, for the pay
ment of the joint creditors; and if 
there shall be any balance of the joint 
stock, after payment of tlle joint 
debts, such balance shall be divided 
and appropriated to and among the 
separate estates of the several part. 
ners, according to their respective 
rights and interests therein, and as it 
would have been if the partnership 
had been dissolved without any bank. 
ruptcy; and the sum so appropriated 
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to the sepamte estate of each partner 
shall be applied to the payment of his 
sepamte debts; and the certificate of 
discharge shall be granted or refused 
to each partner as the same would or 
ought to be if the proceedings had 
been against him alone under this 
act; and in all other respects the 
proceedings against partners shall M 
conducted in the like manner as if 
they had been commenced and pros. 
ecuted against one person alone. 

Chap. 10. Of the crime. com
mitted by the bankrupt or other per. 
601U in the courae of the proceed. 
ing'. 

[ 80 ] By the 4th section it is pro
vided, that if on the examination of 
the bankrupt he shall wilfully and 
corruptly swear or affirm falsely. he 
shall be deemed guilty of perjury, 
and shall be punishable therefor in 
like manner as the crime of perjury 
is DOW punisbable by the laws of the 
United States. 

[ 81 ] And by the 7th section it 
is enacted that if any person or per. 
sons shall falsely and corruptly an· 
swer, swear, or affirm, in any hear. 
ing or on trial of any matter, or in 
any proceeding in such court in bank. 
ruptcy, or before any commissioner, 
he or she shall be deemed guilty of 
perjury, and punishable therefor in 
the manner and to the extent provided 
by law in other cases. 

Chap. 11. ()jl"e record. 
[ 82 ] Section 13, directs that the 

proceedings in all cases in bankruptcy 
shan be deemed matters of record; 
but the same shall not be required to 
be recorded at large, but shall be 
carefully filed, kept and numbered in 
the office of the court, and a docket 
only, or short memorandum thereof, 
with the numbers, kept in a book by 
the clerk of the court. 

See, generally, Cooke's B. L.; 
Coop. B. L.; Green's B. L.; Whitm. 
B. L.; Eden's B. L.; Cull. B. L.; 
Owen's B. L.; Bell's Com. B. 6 ; 
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Bac. Ab. h. t.; Vin. Ab. h. 1.; Com. 
Dig. h. t.; Mont. B. L. 

tNDU. 
Actions to be brought, continued aDd de

fended by the as"lgnees, 13,1!9. 
cannot be BustalOed by proving credi. 

tor, 69. 
Acta of bankrllptcy, wbot, 20. 
Appeals, how tried, 8, 58. 
Arrest 8uffered by bankrupt an act of bank. 

ruptcy, 20. 
A .. igllees, bow appointed, 5, U. 

removed,5,10. 
powers or, 12. 
duties of, 13. 
liabilities of, 14. 
entitled to bankrupt'. property, 29. 

Aaaignment, when Ii-aodulellt, 22. 
BunkerlilDay be mllde bankrupts, 19. 
B~nkrupt, who is,l, 19. 

voluntary, 17. 
involuntary, 18. 
wbo may be feme coyert, 19. 

inCant, 19. 
lonatic, 19. 
retailer .... 19. 
banker., 19. 
factora,19. 
broker., 19. 

underwriters, 19. 
discharge of, 22. 
allowance to. 26. 
effect of being a seCOlld time I, 21. 
property ot; 2!l, 

Bankruptcy, eJfect of a second, 27. 
Book_ of accounts, the wllnt of, will praveu, 

B discharge when, 24. 
Brokers may be made bankrupt, 19. 
Certificate. See Dieclw.rge. Bnd 22, 25-
Circuit conrt, always open, 6. 

jurisdiction of, 7, 8. 
Clerk f)f the court, duties of, 15. 

fcc~ of, 15, 72. 
Commi8.ioner., how appointed, 5, 10. 

removed,5. 
qnnliflcations of, 10. 
duties of, 10. 
fees of, 10. 

Concealment by bankrupt or bimself is an 
act f)f bankruptcy, 20. 

of his property is an act of bankruptcy I 
20. 

Conveyanoe of property, when an act of 
bankroptcy, 20,33. 

Corpnrations how to prove their debt .... 60. 
(,ourt., district, 2. 

circuit,5. 
of the District nfColumbia, 9. 
territorial, 9. 

Creditor~ may oppose bankrupt, 23. 
their debts IIIUlt amount to 1500, 21. 
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CrimetI CODIlDiUeli ia proceed", ia bank
ruptcy,80. 

Damages, when not cooBidered u debtl,68. 
Debt. of petitiooiDr creditor, 44-

proof of, 59. 
how made, n. 
when contingent, 63. 

not due, 64. 
mutual, 65. 

of .uretis, 66. 
preferred, 78. 
ur bankrupt mull be at least 2000 doUara, 

19,21. 
creditorB mUBt amount to 500 dollar., 

fl. 
Decree, when made, 55. 
Defaulter, not to be discbarged, 17. 
Departure rrom reaidence, wben an act of 

bankruptcy, 20. 
Discharge of bAnkrupt, 22, 23. 

whon granted, 24. 
not granted, 25. 

e8'ect of, 25. 
Diatrict court, juriadiction of, 2. 

alwa~B open, 2. 
judiCial capacity of, 3. 
Je&ialative capacity of, 4. 
executive capacity of, 5. 

Dividend., 73. 
notice of, 76. 
_d,78. 

Evidence in bankruptcy, what, 56. 
&ooutor when a defaulter not to be di .. 

charged,17. 
Factor may be decreed a bankrupt, 19. 
FeN, table of, to be m.de, 5. 

for provinr debta, wb.t, 72. 
Feme covert, may be a bankrupt, whell, 19. 

ri,hts of, not a8'ooted by bAnkrupt'. die. 
chllro, 25. 

Fraud to preycnt a diacharre, 24-
Hearing, 54. 
In tranaitu, property in, may be atopt, 31. 
Inf.nt may be a bankrupt, 19. 

righta of, not a8'ecled by bankrupt'. die. 
charge, 25. 

Interest, when it may be prond u a debt, 
67. 

J'udgmentilDay be prond u debt&, wheu, 
69. 

Jury trial, when it may be had, 3. 
Liena not all'ected by bankruptcy, when, 32. 
Limitation of acliona againat a .. i&neBl, 29. 
Lunatic. when be may be a bankrupt, 19. 
Mortgage not a8'ected by bankrupt'. di .. 

charge, 7,8,32. 
Mutual debts, what, 65. 

credits, what, 65. 
Nllture of petition, 41. 

dividend. 75. 
Officer, defaultin, not to be dischllrged, 17. 
Partner.., diBcharge of, 25,79. 

801,ent not diacharred, 25. 
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Paymenta, wbeD void, 19. 
Petition, when to be pre_ted, 35. 

forlD of, 36.51. 
requiaitea ot; 37. 
oath to, 40. 
notice of, 41. 
of creditor, 43. 
whcn to be pr_nted, SO. 

Petitioning creditor, who ia a, 44 •. 
debt,45. 

amount of, 46. 
notice of, 47. 
w hcn created, 48. 
when payable, 49. 

Preferences, wheo they will preYenl a die. 
charge. 24. 

debta to be paid without, 78. 
when .. Uowed, 78. 
when void, 29. 

Proceedings before a decree, 34. 
when petition to be vre-ted, 35. 
diamioaecl, 57. 
are matter of ..-rd, 82. 

Proof of debts, 59. 
by wbom made, 60. 
bow made, 70. 
e8'ect of, 71. 

Property of bankrupt vlllted ia the ... 
aigneee, 29. 

fraudulent transrer of, void, 29. 
wbat dOCll not veat in _ignee .. 31. 
bow diapoaed of, 33. 
cooveYlnce of, how made, 33. 

Protected tranaaction .. 32. 
Record., procedinr are matter of, 82. 
Recital in deed .. e8'ect of, 33. 
Reteilera may be made bankrupta, 19. 
Rule. of practice to be pr_ibed, 4. 
Sale, when fraudulent, 20. 
Schedule of bankrupt'. creditora, 38. 

property, 39. 
Security to be ,iven by _ignee-. 13. 
Suretie. may proye debta, 6ti. 
'rr.der. who ia a, 19. 
Trial by jury, when, 3. 
Trull properly not to puB to _ignee., 31. 
Truatee, fraudolent, not to be dischargad, 

17.24. 
Underwrilcr may be made I bankrupt, 19. 
Verdict, wheu it mly be pro.ed II a debt, 

69. 

BANKRUPTCY, the state of a 
man unable to pursue his busineaa 
and meet his engagements, in conse
quence of the derangement of his af
fairs. The constitution of the United 
States, art. I, s. 8, authorises Con
gress "to establish an uniforDl rule 
of naturalizatioo, and uniform Iaw8 
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OIIthesubjectofbankruptciesthrougb- cient autbors it is called ezcqtio pe
out the United States." With the remptoria. Co. Lilt. 303 b; Steph. 
exception of a short interval during PI. Appx. xxviii. "When a person is 
which bankrupt laws existed in this bound in any action real or personal, 
country, this salutary power has laid by judgment on demurrer, confession 
dormant till the passage of the act or verdict, he is barred as to that or 
of 1841. Anyone of the states any other action, of the like nature or 
may pass a bankrupt law, but no degree for the same thing, forever; 
state bankrupt or insolvent law can for ezpedit reipublic~ ul Bit fini. 
be permitted to impair the obligation litium. But there is a ditrerence be
of contracts; nor can the several tween real and personal actions. In 
states pass laws conflicting with an per,onal action" as debt or account, 
act of congress on this subject; 4 the bar is perpetual, inasmuch as the 
Wheat. 122; and the bankrupt laws plaintiff cannot have an action of a 
of a state cannot affect the rights of higher nature, and therefore in such 
citizens of another state. 12 Wheat. actions he bas generally no remedy 
R. 213. Vide 3 Story on the but by bringing a writ of error. Doet. 
Const. ~ 11 00 to 111 0; 2 Kent, Com. Plac. 65; 6 Co. 7, 8; 4 East, 507, 
321; Serg. on Const. Law, 3:42; 508. But, if the defendant be barred 
Rawle on the Const. c. 9; 6 Pet. R. in a real action, by judgment on a 
34~. Vide Bankrupt. verdict, demurrer or confession, &c. 

BANKS OF RIVERS, mate,. he may still have an action of a 
By this term is understood what con- higher nature and try the same right 
tains the river in its natural channel, again. lb. Lawes, Pl. 39, 40. See 
when there is the greatest flow of generally, Bac. Ab. Abatement, N; 
water. The owner of the bank has Plea in bar. 
a right to the middle of the stream. BAR, practice, a place in a court 
Vide Riperian Proprietor. When where the counsellors and advocates 
by imperceptible increase the banks stand to make their addresses to tbe 
on one side become more extended court and jury; it is so called be
and enroach upon the river, this ad- cause formerly it was closed with a 
clition is called aUuvion (q. v.); when bar. Figuratively the counsellors 
the increase is sudden and can be and attorneys at law are called the 
perceived it is then called avulsion, bar; the bar of Philadelphia, the 
(q. v.) New York bar. A place in a court 

BANNIT{TS. One outlawed or having criminal jurisdiction, to which 
banished. This word is obsolete. prisoners are called to plead to the 

BANS OF MATRIMONY, is the indictment, is also called the bar. 
giving public notice or making pro- Vide Merl. Repert. mot Barreau, and 
cJamatioD of a matrimorial contract, Dupin, Profession d'Avocat, tom. i. 
and the intended celebration of the p. 451, for some eloquent advice to 
marriage of the parties in pursuance gentlemen of the bar. 
of such contract, to the end that per- BAR, contract., is an obstacle or 
BODS objecting to the same may have opposition. Some bars arise from 
an opportunity to declare such objec- circumstances and others from per
tiona before the marriage is solemn- sons. Kindred within the prohibited 
ized. Poth. Du Mariage, partie 2, degree, for example, is a bar to a 
0. 2. Vide Ban. marriage between the persons related; 

BAR, in action" is a perpetual but the fact that A is married, and 
destruction or temporary taking away cannot therefore marry B, is a cir
of the action of the plaintiff. In an- cumstance which operates as a bar as 
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long as it subsists; for without it the 
parties might marry. 

BARBlCAN, an ancient word to 
signify a watch· tower. Barbicanage 
was money given for the support of 
a batbican. 

BARGAIN AND SALE, con· 
"e1lancing, contract" is a contract 
by which a person conveys his lands 
to another, for a pecuniary consider. 
ation. In consequence of this con· 
veyance a use arises to a bargainee, 
and the statute 27 Henry VIII. im· 
mediately transfers the legal estate 
and possession to him. A bargain 
and sale may be in fee, for life, or 
for years. The proper and techni· 
cal words of this conveyance are 
bargaill and mle, but any other 
words that would have been sufficient 
to raise a use, upon a valuable con· 
sideration, before the statute, are now 
sufficient to constitute a good bargain 
and sale. Proper words of limita· 
tion must, however, be inserted. 
Cruise Dig. tit. 32, ch. 9; Bac. Ab. 
h. t.; Com. Dig. h. t.; and the cases 
there cited; Nels. Ab. h. t.; 2 Bl. 
Com. 338. This is the most common 
mode of conveyance in the United 
States. 4 Kent, Com. 483; 3 Pick. 
R. 529; 3 N. H. Rep. 260; 6 Han. 
& John. 465; 3 WllSh. C. C. Rep. 
376; 4 Mass. R. 66; 4 Yeates, R. 
295; 1 Yeates, R. 328; 3 John. R. 
388; 4 Cowen's R. 325; 10 John. 
R. 456, 505; 3 N. H. Rep. 261; 14 
John. R. 126; 2 Hart. & John. 230. 

BARLEYCORN, a lineal measure 
containing one·third of an inch. 
Dane's Ab. c. 211, a. 13, s. 9. The 
barleycorn was the first measure, 
with its divisions and multiples, of all 
our measures of length, superficies, 
and capacity. lb. c. 211, a. 12, s. 2. 

BARN, estate" a building on Ii 

farm used to receive the crop, the 
stabling of animals and other pur. 
poses. The grant or demise of a 
barn without words superadded to 
extend its meaning, would pass no 

BAR 

more than the bam itself and as much 
land as would be necessary for its 
complete enjoyment. 4 t:ierg. & 
Rawle,342. 

BARON. This word has but one 
signification in American law, name
ly, husband: we use baron and feme, 
for husband and wife. And in this 
sense it is going out of use. In Eng. 
land, and perhaps some other coun· 
tries, baron is a title of honour; it is 
the first degree of nobility below a 
viscount. Vide Com. Dig. Baron 
and Feme. Bac. Ab. Baron and 
Feme; and the articles Hu,band; 
Marria{(e " Wife. 

BARRACK. By this term, as used 
in Pennsylvania, is understood an 
erection of upright posts supporting a 
sliding roof, usually of thatch. 5 
Whart. R. 429. 

BARRATOR, crimell, one who 
has been guilty of the offence of bar
ratry. 

BARRATRY, crime" is the habi· 
tual moving, exciting, and maintain· 
ing suits and quarrels either at law 
or otherwise. A man cannot be in· 
dicted as a common barrator in reo 
spect of any number of false and 
groundless actions brought in his own 
right, nor for a lingle act in right of 
another, for that would not make him 
a common barrator. Barratry, in 
this sense, is different from main. 
tainance(q. v.) and champerty,(q. v.) 
An attorney cannot be indicted for 
this crime, merely for maintaining 
another in a groundless action. Vide 
15 Mass. R. 2:49; 1 Bailey's R. 379; 
11 Pick. R. 432; 13 Pick. R. 362 ; 
9 Cowen, R. lib7 ; Bac. Ab. h. t.; 
Hawk. P. C. B. 1, c. 21; Roll. Ab. 
:J:l5; Co. Litt. 368; 3 Inst. 175. 

BARRATRY, moratime 10tD, 

crimI's, is a fraudulent act of the 
master or mariners, committed con· 
trary to their duty as such, to the 
prejudice of the owners of the ship. 
Emer. tom. 1, p. 366; Merlin, Re· 
pert, h. t.; Roccus, h. t.; 2 Marsh. 
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Insur.615; 8 East, R. 138, 139; 88 

to what will amount to barratry, see 
Abbott on Shipp. 167, n. (1); 2 
Wash. C. C. R. 61; 9 East, R. 126; 
1 Su. R. 581; 2 Ld. Raym. 1349; 
1 Tenn R. 127; 6 Id. :'i79; 8 Id. 
230; 2 Cain. R. 67, 222; 3 Cain. 
R. 1; 1 John. R. 2~9; 8 John. R. 
209, n. 2d edit.; 5 Day R. 1; 11 
John. R. 40; 13 John. R. 451 ; 2 
Binn. R. 274; 2 Dall. R. 137; 8 
Cran. R. 39; 3 Wheat. R. 168; 4 
DalL R.294; 1 Yeates, 114. The 
act of Congress of 30th April, 1790, 
s. 8,1 Std'ry's Laws U. S. 84, pun. 
ishes with a death 88 piracy "any 
captain or mariner of any ship or 
other vessel who shall piratically and 
kloniously run away with such ship 
or vessel, or any goods or merchan. 
dize to the value of fifty dollars; or 
yield up such ship or vessel to any 
pirate; or if any such seaman shall 
Jay violent hands upon his command. 
er, thereby to hinder or prevent his 
fighting in defence of his ship, or 
goods, committed to his trust, or shall 
make a revolt in the said ship." 

BARREL. A measure of capa. 
city, equal to thirty.six gallons. 

BARRISTER. Eng,"" l,n". A 
counsellor admitted to plead at the 
har.-Outer bamlter, is one who 
pleads ouster or without the bar.
buter barrUter, a serjeant or king's 
COUD881 who pleads within the bar.
Yacation barriMer, a counsellor 
newly called to the bar, who is to 
attend for several long vacations the 
exercise of the house. Barristers 
are called apprentice., apprentitii 
ad kgnn, being looked upon as 
learners, and not qualified until they 
obtain the degree of serjeant. 

BARTER, in contraclll, is an ex· 
change. between two or more persons 
of goods for goods. If an insurance 
be made upon returns from a country 
where trade is carried on by barter. 
the valuation of goods in return shall 
be made on the cost of those given in 

-. 
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barter, adding all charges. Wesk. 
Ins. 42. See Price. Barter differs 
from sale in this, that in the latter, 
the exchange of goods is for money. 
Vide 3 Campb. R. 351; Cowp. B18 ; 
1 Doug!. 24, n.; 1 N. R. 151; and 
&claange. 

BARTON, old Englu" law. The 
demesne land of a manor; a fBrm 
distinct from the mansion. 

BASE COURT. An inferior 
court, one not of record. Not used. 

BASE ESTATE, Engli." laW', 
was the estate which base tenants 
had in their lands. Base tenants 
were a degree above villeins, the lat. 
ter being compelled to perfonn aU 
the commands of their lords, the for. 
mer did not hold their lands by the 
performance of such commands. See 
Kitob.41. 

BASE FEE, Engl'." law. A 
tenure in fee at the will of the lord ; 
this was distinguished from socage 
free tenure. See Co. Litt. 1,18. 

BASILICA, ciml laID. This is 
derived from a Greek word which 
signifies imperial corulitlltiou. The 
emperor Basilius finding the corpus 
juris civilis of Justinian, too long and 
obscure, resolved to abridge it, and 
under his auspices the work proceed. 
ed to the fortieth book, which at his 
death, remained unfinished. His SOD 
and successor, Leo, the philosopher, 
continued the work, and published 
it in sixty books about the year 
880. Constantine Porphyro-genem. 
younger brother of Leo, revised the 
work, re-arranged it, and republish. 
ed it, anno domini, 910. From that 
time the laws of Justinian ceased to 
have any foree in the eastern empire, 
and the Basilica were the foundation 
of the law observed there till Con. 
stantine XIII., the last of the Greek 
emperors, under whom in 1453, Con. 
stantinople was taken by Mahomet 
the Turkish emperor, who put an end 
to the empire and its laws. Histoire 
de la Jurisprudence; Etienne, Intr. 
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a l'etude du Droit Romain ~ LlII. 
The Basilica were written in Greek. 

BASTARD. A bastard, accord. 
ing to Sir William Blackstone, 1 
Comm. 454, is one that is not only 
begotten, but born out of lawful mao 
trimony: this definition does not ap. 
pear to be complete, inasmuch as it 
does not embrace the case of a per. 
son who is the issue of an illicit con· 
nexion, during the coverture of his 
mother. A bastard may be perhaps 
defined to be one who is born of an 
illicit union, and before the lawful 
marriage of his parents. A man is a 
bsstard ifborn,jir,,', hifore the mar· 
riage of his parents; but although he 
may have been begotten while his 
parents were single, yet if they after· 
wards marry, aud he is born during 
the coverture, he is legitimate, 1. BI. 
Com. 455, 6. Secondly, if born 
during '"e ccmerture, under circum· 
stances which render it impossible 
that the husband of his mother can 
be his father, 6 Binn. 283; 1 Browne's 
R. Appx. xlvii; 4 T. R. 356; Str. 
940; lb. 51 ; 8 East, 193; Hardin's 
R. 479; it seems by the Gardner 
peerage case, reported by Denis Le 
Marchant, esquire. th.at strong moral 
improbability that the husband is not 
the father, is sufficient to bastardize 
the issue. Bac. Ab. tit. Bastardy, A. 
last ed.; thirdly, if born beyond a 
competent time after the coverture 
has determined. Stark. Ev. part 4, 
p. 221. n. a; Co. Litt. 123, b, by 
Hargrave & Butler in the note. See 
Ge"tation. 

The principal right which bastard 
children have is that of maintenance 
from their parents.. 1 BI. Com. 45~ ; 
Code Civ. of Lo. 254 to 262. To 
protect the public from their support 
the law compels the putative father to 
maintain his bastard children. See 
Ba&tardy, Pulati'De fatler. 

Considered as nullus filius, a bas. 
tard has no inheritable blood in him, 
and therefore no estate can descend 
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to him, but he may take by testa
ment, if properly described, after he 
has obtained a name by reputation. 
1 Rop. Leg. 76, 266; Com. Dig. 
Descent, C 1:l; lb. Bastard, E; Co. 
Lit. 123, a; lb. 3, a; 1 T. R. 
96; Doug. 548; 3 Dana, R. 233; 
4 Pick. R. 93; 4 Desaus. 434. 
But this hard rule has been some
what mitigated in some of the states, 
where by statute, various inheri
table qualities have been conferred 
upon bastards. See 5 Conn. 228; 
1 Dev. Eq. R. 345; 2 Root, 280 ; 5 
Wheat. 207; 3 H. & M. 229, n; 5 
Call, 143; 3 Dana, 233. 

Bastards can acquire the rights of 
legitimate children only by an act of 
the legislature. 1 Bl. Com. 460; 4.' 
Inst.36. 

By the laws of Louisiana, a bas
tarrl'is one who is born of an illicit 
union. Civ. Code of Lo. art. 27, 199_ 
There are two sorts of illegitimate 
children; first, those who are born 
of two persons, who, at the moment 
such children were conCeived might 
have legally contracted marriage 
with each other; and, secondly, 
those who are born from persons, to 
whose marriage there existed at the 
time, some legal impediment. lb. 
art. 200. An adulterous bastard is 
one produced by an unlawful connex
ion between two persons, who, at the 
time he was conceived, were, either 
of them, or both, connected by mar
riage with some other person. lb. 
art. 201. Incestuous bastards are 
those who are produced by the illegal 
connexion of two persons who are 
relations within the degrees prohibited 
by law. lb. art. 202. 

Bastards, generally speaking, be
long to no family, and, have no rela
tions; accordingly they are not sub
mitted to the paternal authority, even 
when they have been acknowledged. 
See 11 East, 7, n. Nevertheless fa. 
thers and mothers owe alimony to 
their children when they are in need. 
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lb. art. 254, 256. Alimony is due to BASTON, ancient French word 
bastards, though they be adulterous which signifies a staff, or club. In 
and incestuous, by the mother and some old English statutes the sere 
ber ascendants. lb. art. 262. vants or officers of the wardens of 

Children born out of marriage, the Fleet are so called, because they 
except those who are born from an attended the ki~'s courts with a red 
incestuous or adulterous connexion, staff. Vide Tiplltajf. -
may be legitimated by the subsequent BATTEL, in French Bataille; 
marriage of their father and mother, Old Engluh la",. An ancient and 
whenever the latter have legally ac· barbarous mode of trial, by single 
knowledged them for their children, combat, called wllger of battel, where, 
either before the marriage or by the in appeals of felony, the appellee 
contract of marriage itself. Every might fight with the appellant to 
other mode of legitimatising children prove his innocence. It was also 
is abolished. lb. art. 217. Legiti. used in affairs of chivalry or honour, 
mation may even be extended to de. and upon civil cases upon certain is. 
ceased children who have left issue, sues. Co. Litt. \l94. Till lately it 
and in that case, it inures to -the disgraced the English code. Thill 
benefit of that issue. lb. art. 218. mode of trial was abolished in Eng. 
Children legitimated by a subse· land by stat. 59 Geo. 3, c. 46. 
quent marriage have the same rights BATTERY. It is proposed to 
as if bom during the marriage. lb. consider, I, What is a battery; 2, 
art. 219. When a battery may be justified. 

See generally, Vin. Abr. Bastards; . § 1. A battery is the unlawful 
&C. Abr. Bastard; Com. Dig. Bas- touching the person of another by 
tard; Mete. & Perk. Dig. h. t.; the the aggressor himself, or any other 
Yarious other American Digests, h. t.; substance put in motion by him. 1 
Harr. Dig. h. t.; 1 Bl. Com. 454 to Saund.29, b. n. 1; Id: 13 & 14, n. 
460; Co. Litt. 3, b. And Acce •• " 3. It must be either wilfully ~om· 
Ballardy; Gutalim&; Natural chilo mitted or proceed from want of due 
firm. care. Str. 596; Hob. 134; Plowd. 

BASTARD EIGNE, EIIIl. la"" 19; 3 Wend. :i91. Hence an injury, 
is a soo born before the marriage of be it never so small, done to the per
bis parents, when the latter after. son of another, in an angry, revenge
wards marry aod have issue; in this ful, rude or insolent maoner, as by 
case the first child, or, the one before spitting in his-face, or any way touch
marriage, is called 1Hutard eigne, and ing him in anger, or v.iolently jostling 
the first born after marriage is called him, are batteries in the eye of the 
..mierpuime. 2 Bl. Com. 248. Vide law. 1 Hawk. P. C. '263; see 1 
EiRnt; Mulier. Selw. N. P. 33,4. And any thing 

BASTARDY, crim. la",. The attached to the person, partakes of itB 
offence of begetting a bastard child; inviolability; if, therefore, A strikcs 
as, such a man is guilty of fomica. a cane in the hands of B, it is suffi
lion and bastardy. cient to justify B in beating A. 1 

BASTARDY, per.on" the state Dall. 114; 1 Ch. Pro 37. 1 Penn. R. 
or condition of a bastard. The law :480; 1 Hill's R. 46; 4 Wash. C. C. 
presumes every child legitimate, R. 5:~4; 1 Baldw. R. 600. 
when born of a woman in a state of § 2. A battery may be justified, 
wedlock, and casts the onu.ll proballdi 1st, for the public JZood ; 2ndly in the 
(q. v) on the party who affirms the exercise of an office; 3dly, under 
bastardy. Smrk. Ev. h. t. process of a court of justice or other 

I 
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legal tribunal; 4thly, in aid of an Secondly; a battery may be jusn
authority in law; and I~y, as a fied in the exercise of an office. 1. 
necessary means of defence. A constable may freshly arrest one 

First,-As a ,alutary mode of cor· who, in his view, has committed a 
rectioll, the beating may be justified breach of the peace, and carry him 
fur the public good; namely, 1. A before a magistrate. But if an offence 
parent may correct his child, a nias. has been committed out of the con· 
ter his servant, a schoolmaster his stable's sight, he cannot arrest, un
scholar, 24 Edw. 4; Easter, 17, page less it amounts to a felony. 1 Brownl. 
6; and a superior officer, one under 108; or a felony is likely to ensue. 
hiscommand. Keilw. pl. 120, p.136; Cro. Eliz. 375.-2. A justice of the 
Bull. N. P. 10; Bee, 161; 1 Bay, 3; peace may generally, do all acts 
14 John. R. 119; 15 Mass. 365; which a constable has authority to 
and vide Cowp. 173; 15 Mass. 347. perform; hence he may freshly ar
-2. As a means to pre8enH! the rest one, who in his view, has broken 
peace, and therefore if the plaintiff the peace; or he may order a con· 
assaults or is fighting with another, stable at the moment to take him up. 
the defendant may lay hands upon Keilw.41. 
him, and restrain him until his anger Thirdly; A battery may be justi
is cooled; but he cannot strike him fied under the process of a court of 
in order to proteCt the party assailed, justice or of a magistrate having com
as he roay in self-defence. 2 Roll~ petent jurisdiction. See 16 Mass. 
Abr. 350, (E.) pI. 3.-3. Watchmen 450; 13 Mass. 342. 
may arrest and detain in prison for Fourthly; A battery may be justi. 
examination, persons walking in the fied in aid of an authority in law. 
streets by night, whom there is rea· Every person is empowered to re
sonable ground to suspect of felony, strain breaches of the peace, by vir
although there is no proof of a felony tue of the authority vested in him by 
having been committed. 3 TaunL 14. the law. 
--4. Any person has a right to ar- Lastly; A battery may be justi
r.est another to prevent a felony, as fied as a necessary means of defence. 
to prevent him from murdering his 1. Against the plaintiff's assaults in 
wife.--5. Anyone may arrest ano· the following instances: In defence 
ther upon suspicion of felony, pro- of himself, his wife, 3 Salk. 46; his 
vided a felony hIlS actually been child, and his servant, Ow. 150; sed 
committed, that there is reasonable vide, 1 Salk. 407. So likewise the wife 
ground for suspecting the person ar· may justify a battery in defending 
rested to be the criminal,. and that her husband, Lei. Raym. 6~; the 
the party making the arrest, himself child its parent, 3 Salk. 46, and the 
eatertained the suspicion.-6. Any servant his master. In these situa
private individual may arrest a felon. tions, the party need not wait until a 
Hale's P. C. 80.-7. It is lawful for blow has been given, for then he 
every man to lay hands on another might come too late, and be dis. 
to preserve public decorum; as to abled warding off a second stroke 
tum him out of church, and prevent from his own person, or effectually 
him from disturbing the congregation protecting that of the person assailed. 
or a funeral ceremony. 1 Mod. 168; Care, howE-ver, must be taken that 
and see 1 Lev. 196; 2 Keb. 124. the battery transgress not the bounds 
But a request to desist should be first of necessary defence and protection, 
made, unless the urgent necessity -of for it is only permitted as a means 
the case dispenses with it. to avert an impending evil which 
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might otherwise overwhelm the party, 
and not as a punishment or retalia. 
tion fOr the injurious attempt. Str. 
953. The degree of force necessary 
to repel an assault, will naturally de
pend upon, and be proportioned to, 
the violence of the assailant; but with 
this limitation, any degree is justitia. 
able. Ld. Raym. 177. 2 Salk. 642. 
-2. A battery may likewise be jus. 
tified in the necessary defence of one's 
property; if the plaintiff is in the act 
of entering peaceably upon the defend. 
ant's land, or having entered, is dis· 
covered not committing violence, a 
request to depart is necessary in the 
first instance, 2 Salk. 641 ; and if the 
plaintiff refuses, the defendant may 
then, and not till then, gently lay 
hands upon the plaintiff to, remove 
him from the close; and for this pur. 
pose may use, if necessary, any de. 
gree of violence short of striking the 
plaintiff, as by thrusting him off; 
Skinn. 228. If the plaintiff resists, 
the defendant may oppose force to 
force. 8 T. R. 78. Butifthe plain. 
tiff is in the act of forcibly entering 
upon the land, or having entered, is 
discovered subverting the soil, cutting 
down n tree or the like, 2 Salk. 641, 
a previous request is unnecessary, 
and the defendant may immediately 
lay hands upon the plaintiff. 8 T. 
R.78. A man may justify a bat. 
tery in defence of his pe1'107UI1 pro. 
perty, without a previous request, if 
another forcibly attempt to take 
away such property. 2 Salk. 641. 
Vide Rudene,,; WantOIl7le". _ 

BATTURE, means an elevation 
of the bed of a river und" the surface 
of the water; but it is sometimes 
used to signify the same elevation 
when it has risen ab«me the surface. 
6 M. R. 216. The term battures is 
applied, principally, to certain por. 
tions of the bed of the river Mississip. 
pi, which are left dry when the water 
is low, and are covered again, either in 
whole or in part, by the annual swells. 

VOL. 1.-17. 
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BAWDY HOUSE, cri .. laVJ, is 
a house of ill.fame, (q. v.) kept for 
the resort and unlawful commerce of 
lewd people of bOth sexes. Such a 
house is a common nuisance, as it 
endangers the public peace by draw. 
ing together dissolute and debauched 
persons; and it has also an apparent 
tendency to corrupt the manners of 
both sexes, by such an open profes. 
sion of lewdness. 1 RUBS. on Cr. 
299; Bac. Ab. Nuisances, A; Hawk. 
B. 1, c. 74, ~ 1-5. The keeper of 
such a house may be indicted for the 
nuisance; and a married woman, be
cause such houses are generally kept 
by the female sex, may be indicted 
with her husband for keeping such a 
house. 1 Salk. 383; vide Dane's 
Ab. Index, h. t. 

BAY. Is an enclosure to keep in 
the water for the supply of a mill or 
other contrivance, so that the water 
may be able to drive the wheels of 
such mill. Stat. 27 Eliz. c. 19. A 
large open water or harbour where 
ships may ride, is also called a bay; 
as, the Chesapeake Bay, the Bay of 
New York. 

BEACH, the sea shore, (q. v.) 
BEACON. A signal erected as 

a sea mark for the use of mariners, 
and to give warning of the approach 
of an enemy. 1 Com. Dig. 259; I> 
Com. Dig. 173. Since the invention 
of the telegraph, the beacon has been 
but little used. 

BEARER, one who bears or car· 
ries a thing. If a bill or note be made 
payable to bearer, it will pass by de. 
livery only, without endorsement; 
and whoever fairly acquires a right 
to it, may maintain an action against 
the drawer or acceptor. It has been 
deeided that the bearer of a bank 
note, payable to bearer, is not an as· 
signee of a chose in action within the 
11th section of the judiciary act of 
1789, ch. 20, limiting the jurisdiction 
of the circuit court. 3 Mason. R. 
308. Bills payable to bearer are 
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contra-distinguished to those payable 
to order, which can be transferred 
only by endorsement and delivery. 
Bills payable to fictitious payees, are 
considered atl bills payable to bearer. 

BEARERS Eng. crim. lalD, are 
such as bear down or oppress others ; 
"maintainers. This word is nearly 
obsolete. 

BEAU PLEADER, Eng. lalD. 
Fair pleading. This is the name of 
a writ upon the statute of Marlbridge, 
52 H. 3, c. 11, which enacts, that 
neither in the circuit of justices, nor 
in counties, hundreds, courts-baron, 
any fines shall be taken for fair 
pleading " namely, for not pleading 
fairly or aptly to the purpose. Upon 
this statute this writ was ordained, 
directed to the sheriff, bailiff, or him 
who shall demand the fine; and it is 
a prohibition or command Dot to do 
iJ. New Nat. Br. 596; 2 Inst. 122. 

BEDEL, Eng. larD, is a cryer or 
messenger of a court, who cites men 
to appear and answer. There are 
also inferior officers of a parish or 
libertv who bear this name. 

BEE. The name of a well known 
insect. Bees are considered fera 00-

'urlB while unreclaimed; and they 
are not more subjects of property 
while in their natural state, than the 
birds which have their nests on the 
tree of an individual. 3 Binn. R. 
546. This agrees with the Roman 
law. Inst. 2, 1, 14; Dig. 41, 1,6, 
2. In New York, it has been decided 
that bees in a tree belong to the 
owner of the soil, while Ilnreclaimed; 
when they have been reclaimed, and 
the owner can identify them, they 
belong to him, and not" to the owner 
of the soil. ]5 Wend. R. 550. See 
1 Cowen, R. 24:1. , 

BEHAVIOUR. Vide Good Be
Aa"in"r. 

BELIEF, is the conviction of the 
mind, arising from evidence received, 
or from information derived, not 
from actual perception by our senses, 
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but from the relation or information 
of others who have had the means of 
acquiring actual knowledge of the 
facts, and whose qualifications fornc
quiring that knowledge, and retaining 
it, and afterwards in communicating 
it, we can place confidence, "With
out recurring to the books of meta
physicians," says Chief Justice Tilgh
man, 4 Sergo & Rawle, l:i7, "let 
any man of plain common sense, 
examine the operations of his own 
mind, he will assuredly find that on 
different subjects his belief is differ
ent. I have a firm belief that the 
moon revolves round the earth. I 
may believe, too, that there are 
mountains and valleys in the moon; 
but this belief is not 80 strong, because 
the evidence is weaker." Vide 1 
Stark. Ev. 41; 2 Pow. Mortg. 555; 
1 Ves. IJ5; 12 Ves. 80; 1 P. A. 
Browne's R. 258'; 1 Stark. Ev. 127; 
Dyer, 5:~; 2 Hawk. c. 46, S. 167; 
3 Wills. 427; 2 BI. R. 881; Leach, 
270; 8 Watts, R. 406. 

BELOW. Undermost. The court 
below is an inferior court, whose 
proceedings may be examined on error 
by a superior court, which is called 
the court above. Bail below is that 
given to the sheriff in bailable actions, 
which is so called to distinguish it 
from bail to the action, which is 
called bail above. See Abol'l! ,. Bail 
abO1'#!; Bail btrlOfD. 

BENCH, a seat of justice. Fig
uratively, the office of a judge, as the 
bench and the bar. One of the supe
rior courts in England. is called the 
Court of the King's Bench. The 
King's Bench prison is a prison be
longing and connected with that 
court. 

BENCH WARRANT, erim. IlllD, 
The name of a process sometimes 
given to an attachment issued by 
order of a criminal court, against an 
individual for some contempt, or for 
the purpose of arresting a person 
accused; the latter is seldom grant-
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ed unless when a true bill has been Com. ch. 28. But this infamous pri. 
found. vilege given originally to the clergy 

BENEFICE, ecck,. law, is in its because they had more learning than 
most extended sense, any ecclesiasti. others, is now abolished by stat. 7 
cal preferment or dignity; but in its Goo. 4, c. ~8, s. 6. By the act of 
more limited sense, it is applied only congress of April 30,1790, it is pro
to rectories and vicarages. vided, ~ 30, that the benefit of clergy 

BENEFICIARY. This term is shall not be used or allowed, upon 
frequently used as synonymous with conviction of any crime, for which, 
the technical phrase cestui que trrut, by any statute of the United States, 
(q. v.) the punishment is, or shall be declared 

BENEFICIO PRIMO ECCLESI· to be, death. 
ASTICO HABENDO, Eng. eeel. BENEFIT OF INVENTORY, 
law. A writ directed from the king cif1i1 law. The benefit of inventory 
to the chancellor, commanding him is the privilege which the heir ob. 
to bestow the benefice which shall first tains of being liable for the charges 
fall in the king's gift, above or under and debts of the succession, only to 
a certain value, upon a particular and the value of the effects of the succes· 
certain person. sion, in causing an inventory of these 

BENEFIT. This word is used in effects within the time and manner 
the same sense as gain (q. v.) and prescribed by law. Civil Code of 
profits, (q. v.) 20 Toull. n. 199. Louis. art. 1025. Vide Poth. TraitO 

BENEFIT OF CESSION, ciDiI des Successions, c. 3, s. 3, a.2. 
laID. The release of a debtor which BENEVOLENCE, English l(lw, 
the law operates in his favour, upon was an aid given by the subjects to 
the surrender of his property for the the king under a pretended gratuity, 
benefit of his creditors, from future but in reality it was an extortion and 
imprisonment for his debts. Poth. imposition. 
Proced.. Civ. 5eme part., c. 2, ~ 1. BEQUEST. A gift by last will 
This was something like a discharge or testament; a legacy, (q. v.) This 
Imder the insolvent laws, which reo word is sometimes, though improperly 
leases the person of the debtor, but used, as synonymous with deft.e. 
not the goods he may acquire after· There is however a distinction be. 
wards. See Bankrupt,· VeNio Bo. tween them. A bequest is applied, 
noram ; ·llllOl.,ent. more properly, to a gift by will of a 

BENEFIT OF CLERGY, Erw· legacy, that is, of personal property; 
liM law, is an exemption of the devise is properly a gift by testament 
punishment of death which the laws of real property. Vide De-ci.e. 
impose on the commission of certain BESAILE or BESA YLE, do
crimes, on the culprit demanding it; mestie relationl. The great grand
by modem statutes, benefit of clergy father, proa1HU. 1 Bl. Com. 186; 
was rather a substitution of a more vide Aile. 
mild punishment for the punishment BETTER EQUITY. In Eng. 
of death. It was lately granted land this tenn has lately been adopt. 
not only to the cle~y, as was for. ed. In the case of Foster v. Black. 
merly the case, but to all persons. stone, the master of the rolls said, he 
The benefit of clergy seems never to could no where find in the authori. 
have been extended to the crime of ties what in tenns was a better 
high treason, nor to have embraced f'qtnty, but on a reference to all the 
misdemeanors inferior to felony. Vide cases, he considered it might be thus 
1 Chit. Cr. Law, 667 to 668; 4 Bl. defined: If a prior incumbrancer did 
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DOt take a security which effectually heir on one side and a mere volunteer 
protected him against any subaequent on the other. Willes, R. 670; 1 W. 
dealing to his prejudice, by the party BI. 256; Amb. R. 645; 1 Ball & B. 
who had the legal estate, a second en· 309; 1 Wils. R. 310; 3 Atk. 747 i 
cumbrancer, taking a security which lb. 222. On the other hand, the 
in its nature afforded him that pro- court leans against double portions 
tection, had what might properly be for children, M'Clell. R. 356; 13 
called a better equit,. 1 Ch. Pro 470, Price, R. 51*9; against double pro
note. Vide 4 Rawle, R. 242; 5 visions, and double satisfactions. 3 
Rawle, R. 144. Atk. R. 4~1; and against forfeitures. 

BETTERMENTS. Improvements :j T. R. 172. Vide, generally, 1 
made to an estate. It signifies such Burr. 419; 1 Bos. & Pull. 614; 3 
improvements as have been made to Bas. & Pull. 456; 2 Ves. jr. 648; 
the estate which render it better than Jacob, Rep. 115; 1 Turn. & R. 
mere repairs. 350. 

BEYOND SEA. This phrase is BID, co"lrad8. A bid is an offer 
used in the acts of limitations of seve· to pay a stipulated price for an arti. 
ral of the states, in imitation of the cie about to be sold at auction. The 
phraseology of the English statute of bidder has a right to withdraw his 
limitations. In Pennsylvania, the bid at any time before it is accepted, 
term has been construed to signify which acceptance is generally mani. 
out of the United Statt., 9 S. & R. fested by knocking down the ham. 
288; 2 Dall. R. 217; 1 Yeates, R. mer. 3 T. R. 148; Hardin's Rep. 
329. In Georgia, it is equivalent to 181; Sugd. Vend. 29; Babington on 
tDitkmtt tAe limit. of tke .ate. 3 Auct. SO, 42. Et vide, Ojfer. 
Wheat. R. 541; and the same con· 'BIDDER, conlracu. One who 
stnlction prevails in Maryland, 1 Har. makes an offer to pay a certain price 
& John. 350; 1 Harr. & M'H. 89; for an article which is for sale. The 
in South Carolina, 2 McCord, Rep. tenn is applied more particularly to 
331 ; and in Massachusetts, 3 Mass. a person who offers a price for goods 
R. 271; 1 Pick. R. 263. Vide Kirby, or other property, while being sold 
R. 299; 3 Bibb, R. 510; 3 Litt. R. at an auction. The bidder is requir. 
48; 1 John. Cas. 76. ed to act in good faith, and any com-

BIAS. A particular influential bination between him and olhers, to 
power which sways the judgment; prevent a fair competition, would 
the inclination of the mind towards a avoid the sale made to himself. Till 
particular object. Justice requires the bid is accepted, the bidder may 
that the judge should have no bias for retract his bid. Vide articles, Allc. 
or against any individual; and that non and Bid. 
his mind should be perfectly free to BIENS, a French word, which 
act as the law requires. There is, signifies property. In law, it means 
however, one kind of bias which the property of every description, except 
courts suffer to influence them in their estates of freehold and inheritance. 
judgments; it is a bias favourable to Dane's Ab. c. 133, a, 3; Com. Dig. 
a class of cases, or persons, as distin. h. t.; Co. Litt. J 18, b; Sugd. Vend. 
quished from an individual case or 495. In the French law, this term 
person. A few examples will explain includes all kinds of property, real 
this. A bias is felt on account of and personal. Biens are divided into 
convenience, 1 Ves. sen. 13, 14; 3 biens meubles, movable or personal 
Atk. 524. It is also felt in favour of property; and biens immeubles, im. 
the heir at law, as when there is an movable property or real estate. This 
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distinction between movable and im
movable property, is, however, recog
nized by them, and gives rise in the 
civil, as well as in the common law, 
to many important distinctions as to 
rights and remedies. Story, Conti. 
of Laws, ~ 13, note 1. 

BIGAMUS. One guilty of bigamy. 
Obsolete. 

BIGAMY, crim. law, domeltic 
relation.. The wilful contracting of 
a second marriage when the contract
ing party knows that the first is still 
subsisting; or it is the state of a man 
who has two wives, or of a woman 
who has two husbands living at the 
same time. When the man has more 
than two wives, or the woman more 
than two husbands living at the same 
time, then the party is said to have 
committed polygamy, but the name 
of bigamy is more frequently given 
to this offence in legal proceedings. 
1 Russ. on Cr. 187. In England 
this crime is punishable by the stat. 
1 Jac. I, c. 1, which makes the 
offence felony, but it exempts from 
punishment the party whose husband 
or wife shall continue to remain ab
sent for seven years before the second 
marriage, without being heard from, 
and persons who shall have been 
legally divorced. The statutory pro
visions in the U. S. against bigamy 
or polygamy, are generally similar to, 
and copied from the statute of 1 Jac. 
1, c. 11, excepting as to the punish
ment. The several exceptions to 
this statute are also nearly the same 
in the American statutes, but the 
punishment of the offence is different 
in many of the ~tates. 2 Kent, Com. 
69; vide Hac. Ab. h. t.; Com. Dig. 
Justices, (S 5); Merlin Repert. mot 
Bigamie. Code lib. 9, tit. 9, 1. 18 ; 
and lib. 5, tit. 5, l. 2. According to 
the canonists, bigamy consisted in 
marrying two virgins successively, 
one after the death of the other, or in 
once marrying a widow; persons 
who had 80 marriP.Ci were considered 
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incapable of orders. Bac. Ab. h. t.; 
,6 Decret. l. 12. 

BILATERAL CONTRACT, cit!. 
law, is 11 contract in which both the 
contracting parties are bound to fulfil 
obligations respectively towards each 
other. ~. Elem. ~ 781, as a con
tract of sale where one becomes bound 
to deliver the thing sold, and the other 
to pay the price of it. Vide Con
tract; Synullagmatic contract. 

BILINGUIS. One who uses two 
tongues or languages. In the ancient 
law, this term signified a jury who 
were to give a verdict between an 
Englishman and a foreigner, part of 
whom were to be Englishmen and 
part foreigners. Vide ltledietaa Lin. 
gtllB. 

BILL, legi.lation, is an instru. 
ment drawn or presented by a memo 
ber or committee to a legislative body 
for its approbation, 80 that it may be. 
come a law, or its rejection. After 
it has gone through both houses and 
received the constitutional sanction of 
the chief magistrate, where such ap. 
probation is requisite, it becomes a 
law. See Meigs, R. 237. 

BILL, chancer'Y practice, is a 
complaint in writing addressed to 
the chancellor, containing the names 
of the parties to the suit, both com. 
plainant and defendant, a statement 
of the fac~ on which the complain
ant relies, and the allegations which 
he makes, with an averment that 
the acts complained of are contrary 
to equity, and a prayer for relief and, 
proper process. Its office in a chan. 
cery suit, is the same as a declara. 
tion is in action at law, a libel in a 
court of admiralty, or an allegation 
in the spiritual courts. 

A bill usually consists of nine parts. 
lst, The address, which must be to 
the chancellor. 2dly, The second 
part consists of the names ofthe plain
tiffs and their descriptions; but tho 
description of the parties in this part 
of the bill does not, it seems, con-
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stitute a sufficient averment, so as to 
put that fact in issue; 2 Ves. & Baa. 
327. 3dly, The third part is called 
the premises or stating part of the 
bill, and contains the plaintiff's case. 
4thly, In the fourth place is a general 
charge of confederacy. 5thly, The 
fifth part consists of allegations of the 
defendant's pretences, and charges in 
evidence of them. 6thl y, The sixth 
part contains the clause of jurisdiction, 
and an averment that the acts com
plained of are contrary to equity. 
7thly, The seventh part consists ofa 
prayer that the parties may answer 
the premises, which is usually tenned 
the interrogatory part. 8thly, The 
prayer for relief sought forms the 
eighth part. And, 9thly, The ninth 
part is a prayer for process. 2 
Madd. Ch. 166; Blake's Ch. Pro 35 ; 
1 Mitf. Pl. 41. The facts contained 
in the bill must, as far as known to 
the complainant, be sworn to be true; 
and such as are not known to him, 
he must swear he believes to be true. 
And it must be signed by counsel. 2 
Madd. Ch. Pro 167; Story, Eq. PI. 
§26 to 47. 

Bills, with their several kinds and 
distinctions, may be divided into three 
clauses or heads; 1, Original bills; 
2, Auxiliary bills; and, 3, Bills in the 
nature of original bills. 

1. Original bills related to some 
matters not before litigated in the 
court by the same persons, standing 
under the same interests, under which 
the following may be ranged: bills 
praying the decree of the court, &c. 
--of interpleader--of certiorari-to 
perpetuate the testimony of witneses 
--of discovery of facts-of qvia timet 
--of peace-and of information. See 
these several titles below. 

2. Auxiliary bills which are filed 
in aid of original bills; under this 
class may be placed bills of revivor
and of revivor and supplement. 

3. Bills in thA nature of original 
bills, being sometimes auxiliary, and 
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sometimes otherwise,and those which 
tend to oppose or seek the benefit of 
former bills, such as cross bills-bills 
of review.-in the nature of bills of 
review-to impeach a decree on the 
ground of fraud-to carry a decree 
in a former suit into execution-in the 
nature of bills of revivor-in the na
ture of supplemental bills-to suspend 
the operation of decrees, and also bills 
filed by the direction of the court for 
the purpose of obtaining its decrees. 

To the first class may be added, 
bills for dower or a partition-bills to 
marshal securities-bills to marshal 
assets-and bills of foreclosure.
Story's Eq. PI. ch. 5. 

BILL OF ADVENTURE, com. 
la!D, contract.. A writing signed by 
a merchant, to testify that the goods 
shipped on board a certain vessel be
long to another person who is to take 
the hazard, the subscriber signing 
only to oblige himself to account to 
him for the produce. 

BILL OF ATTAINDER, legi.
lation, fJUrai.hmmt, is an act of the 
legislature by which one or more 
persons are declared to be attainted, 
and their property confiscated. The 
constitution of the United States de
clares that no state shall pass any 
bill of attainder. During the revolu
tionary war, bills of attainder, and 
ex post facto acts of confiscation, 
were passed to a wide extent. The 
evils resulting from them, in times of 
more cool reflection, were discovered 
to have far outweighed any imagined 
good. Story on Const. ~ 1367. Vide 
Attainder,. Bill of pai,.. arad pm
altie •• 

BILL-BOOK, commerce, ac
coura", is one in which an account 
is kept of promissory notes, bills of 
exchange, and other bills payable or 
receivable, Bnd ought to contain all 
that a man issues or receives. The 
book should show the date of the 
bill, the term it has to run before it 
becomes due, the names of all the 
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parties to it, and the time of its ~ redeemable at a future day. "Pet. 
coming due, together with the amount U. S. R. 410; 1 Kent Com. 407; " 
for which it was given. Dall. R. xxiii. ; Story, Const. ~~ 1362 

BILL OF CERTIORARI, in to 1864; 1 Scam. R. 87, 526. This 
eIIa,,"'1I practice. A bill of certi- phrase is used in another sense among ora" is one praying the writ of cer- merchants, it is a letter sent by an 
norari to remove a cause from an agent or other person to a merchant, 
inferior court of equity. Coop. Eq. desiring him to give credit to the 
Pl. 44. The requisites of this bill bearer for goods or money. Com. 
are that it state, 1st, the proceedings Dig. Merchant, F 3. 
in the inferior court; 2d, the incom- BILL TO CARRY A DECREE 
petency of such court, by suggesting INTO EXECUTION, ill chance,., 
that the cause is out of its jurisdic- practice. A bill to carry a decree 
hon; or that the witnesses live out of into execution, is one which is filed 
its jurisdiction; or are not able, by when, from the neglect .of parties, or 
age or infirmity, or the distance of some other cause, it may become im
the place, to follow the suit there; or possible to carry a decree into exe
that for some other cause, justice is cution without the further decree of 
not likely to be done; 3d, the bill the court. Hinde, 68; 1 Harr. Ch. 
must pray a writ of certiorari, to cer- 148. 
tify and remove the record and the BILL, CROSS, in claancery prac
cause to the superior court. Wyatt, tice. A cross bill is one "which is 
Pr. Reg. ts2; Harr. Ch. Pro 49; brought by a defendant in a suit 
Story, Eq. Pl. ~ 298. This bill is against the plaintiff, respecting the 
but little used in the United States. matter in question in that bill. Coop. 

BILL OF COSTS, practice, a Eq. Pl. 85; Mitf. Pl. 75. A bill.J)f 
statement of the items which form the this kind is usually brought to obtain, 
total amount of the costs of a suit or either a necessary discovery, or full 
action. This is demandable as a relief to all the parties. It frequently 
matter of right before the payment of happens, and particularly if any 
the costs. question arises between two defen-

BILLS OF CREDIT. It is pro- dants to a bill, that the court cannot 
vided by the constitution of the United make a complete decree without a 
States, art. 1. s. 10, that no state cross bill or cross bills to bring every 
shall" emit bills of credit, or make matter in dispute completely before 
any thing but gold and silver coin a the court, litigated by the proper pat
tender in payment of debts." Such ties, and upon proper proofs. In this 
bills of credit are declared to mean case it becomes necessary for some 
promissory notes or bills issued ex- one of the defendants to the ori~inal 
elusively on the credit of the state, bill to file a bill against the plamtiff 
and for the payment of which the and other defendants in that bill, or 
faith of the state only is pledged. some of them, and bring the litigated 
The prohibition, therefore does not point properly before the court. A 
apply to the notes of a state bank, cross bill should state the original 
drawn on the credit of a particular bill, and proceedings thereon, and the 
fund set apart for the purpose. 2 rights of the party exhibiting the bill 
M'Cord's R. 12; 2 Pet. R. 318; 11 which are necessary to be made the 
Pet. R. 257. Bills of credit may be subject of a cross litigation, or the 
defined to be paper issued and intend- grounds on which he resists the 
ell to circ;ulate through the community claims of the plaintiff in the original 
for its ordinary purposes, as money bill, if that is the object of the new bill. 

Digitized by Google 



200 BIL BIL 

A cross bill may be filed to answer facts, resting in the knowledge of the 
the purpose of a plea pui, derrien defendant, or of deeds or writings or 
continuance at the common law. other things in his custody or power, 
For example, where pending a suit, and seeking no relief in consequence 
and aller replication and issue join. of the discovery. This bill is com· 
ed, the defendant having obtained a monly used in aid of the jurisdiction 
release and attempted to prove it !liM of some other court; as to enable the 
I)()ce at the hearing, it was determined plaintiff to prosecute or defend an 
that the release not being in issue in action at law. Mitf. PI. 52. The 
the cause, the court could not try plaintiff, in this species of bill, must 
the facts, or direct a trial at law for be entitled to the discovery he seeks, 
that purpose, and that a new bill and shall only have a discovery of 
must be filed to put the release in what is necessary for his own title, 
issue. Mitf. Pl. 75, 76; Coop. Eq. as of deeds he claims under, and not 
PI. 85; 1 Harr. Ch. Pro 135. to pry into that of the defendant. 2 

A cross bill must be brought be· Ves.445. See Blake's Ch. Pr. 45 ; 
fore publication is passed on the first Mitf. PI. 52; Coop. Eq. PI. 58; 1 
bill,l Johns. Ch. R. 62, and not aller, Madd. Ch. Pro 196; Hare on Disc. 
except the plaintiff in the cross bill passim; W agr. on Disc. pa,sim. 
go to the hearing on the depositions The action ad ezhibendum, in the 
already ,published; because of the Roman law, was not unlike a bill of 
danger of perjury and subornation, if discovery. Its object was to force 
the parties should, after publication the party against whom it was insti. 
of the former depositions, examine tuted, to exhibit a thing or a title in 
witnesses de nol)O, to the same mat· his power. It was always prepara. 
ter before examined into. 7 Johns. tory to another, which was always a 
Ch. Pro 250; Nels. Ch. R. 103. real action in the sense of the word 

BrLL OJ.' DEBT, or BILL OB· in the Roman law. See Action ad 
LIGATORY, in contract" is when ezlribendum; Merlin, Questions de 
a merchant by his writing acknow. Droit, tome i. 84. 
ledges himself in debt to another, in BILL OF EXCEPTION, prac. 
a certain sum to be paid on a certain tice, is the statement in writing, of 
day, nnd subscribes it at a day and the objection made by a party in a 
place certain. It may be under seal cause, to the decision of the court 
or not. Com. Dig. Merchant, F 2. on a point of law, which, in confir. 

BrLL OF DISCOVERY, inchan· mation of its accuracy, is signed and 
cery practice. A bill of discovery sealed by the judge or court who 
emphatically so called, is one which made the decision. The object of 
prays for the discovery of facts rest. the bill of exceptions, is to put the 
ing within the knowledge of the per. question of law on record fdr the 
son against whom the bill is exhibited, information of the court of error 
or of deeds, writings or other things having cognizance of such cause. 
in his custody or power. Hinde, 20; The bill of exception is authori8Cd 
Blake's Ch. Pro 37. Every bill, ex· by the statute of Westminster 2,13 
cept the bill of certiorari, may in Ed. 1, C. 31, the principles of which 
truth be considered a bill of discove. have been adopted in all the states of 
ry, for every bill seeks a disclosure the Union. It is thereby enacted 
of circumstances relative to the plain. "when one impleaded before any 
tiff's case; but that usually and em· of the justices, alleges an exception 
phatically distinguished by this appel. prayin/l: they will allow it, and if 
lation is a bill for the discovery of they will not, if he that alleges. the 
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exception, writes the same, and re- same cases and manner provided by 
quires that the justices will put their law in civil cases; and 11 bill thereof 
seals, the justices shall so do, and shall be settled, signed and sealed, 
if one will not, another shall; and and filed with the clerk of the court. 
if, upon complaint made of the jus. But such bill of exception shall not 
tice, the king cause the record to stay or delay the rendering of judg. 
come before him, and the exception ment, except in some specified cases. 
be not found in the roll, and the Grah. Pro 768, note. Statutory pro
plsintiff show the written exception, visions have been made in several 
with the seal of the justices thereto other states authorising the taking of 
put, the justice shall be commanded exceptions in criminal cases. 2 Virgo 
to appear at a certain day, either to Cas. 60 and note; 14 Pick. R. 370; 
confess or deny his seal, and if he 4 Ham. R. 348; 6 Ham. R. 16; 7 
cannot deny his seal, they shall pro- Ham. R. 214; 1 Leigh, R. 598; 14 
ceed to judgment ac.cording to the Wend. 546. See also 1 Haist. R. 
exception, as it ought to be allowed 405; 2 Penn. R. 637. 
or disallowed." The statute extends 2. The bill of exceptions must be 
to both plaintiff and defendant. tendered at the time the decision 
Here will be considered, 1, the cases complained of is made; or if the ex· 
in which a bill of exceptions may be ception be to the charge of the conrt, 
had; 2, the time of making the ex· it must be made before the jury have 
caption; 3, the fonn of the bill; 4, given their verdict. 8 S. & R. 216 ; 
the effect of the bi1\. 4 Dall. 249; S. C. 1 Binn. 38; 6 

1. In general a bill of exception John. 279; 1 John. 312. 5 Watts, 
can be had only in a cillil case. R. 69; 10 John. R. 312; 5 Monr. 
When in the course of the trial of a R. 177; 7 Wend. R. 34; 7 S. & R. 
cause the judge, either ill his charge 219; 11 S. & R. 267; 4 Pet. R. 
to the jury, or in deciding an interlo- 102; Ala. R. 66; 1 Monr. 215; 11 
cutory question, mistakes the law, or Pet. R. 185; 6 Cowen, R. 189. In 
is supposed by the counsel on either practice, however, the point is merely 
side, to have mistaken the law, the noted, at the time, and the bill is af. 
counsel against whom the decision is terwards settled. 8 S. & R. 216. 11 
made may tender an exception to his S. & R. 270. 
opinion, and require him to seal a 3. The bill of exception must be 
bill of exceptions. 3 Bl. Com. 372. signed by the judge who tried the 
See Salk. 284, pI. 16; 7 Serg. & cause; which is to be done upon 
Rawle, 178; Whart. Dig. Error, D, notice of the time and place, when 
E; 1 Cowen, 622; 2 Caines, 168; 2 and where it is to be done. 3 Cowen, 
Cowen, 479; 5 Cowen, 243; 3 32; 8 Cowen, 766; Bull.N.P.316; 
Cranch, 298 ; 4 Cranch, 62; 6 3 Bl. Com. 372. When the bill of 
Cranch, 226; 17 Johns. R. 218; 3 exception is sealed, both parties are 
Wend. 418; 9 w' end. 674. In en. concluded by it. 3 Dail. 38; Bull • 
.anal cases, the judges, it seelllll, are N. P.316 • 
. not required to seal a bill of excep- 4. The bill of exceptions, being 
tions, 1 Chit. Cr. Law, 622; 13 John. part of the record, is evidence be
R. 90; 1 Virgo Cas. 264; 2 Walts, tween the parties, as to the facts 
R. 285; 2 Sumn. R. 19. In New therein stated. No notice can be 
York, it is provided by statute that taken of objections or exceptions not 
on the trial of any indictment, ex· appearing on the bill. 8 East, 280; 
ceptions to any decision of the court '3 Dall. 38, 422, n,; 2 Binn. 168. 
may be made by the defendant, in the Vide generally, Dunlap's Pr., Grab. 
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Pr., Tidd's Pr., Chit. Pr., Penna. Pr., 
Archbold's Pr., SeDon's Pr., in their 
several indexes, h. t.; Steph. Pl. 111; 
Bac. Ab. h. t.; 1 Phil. Ev. 214; 12 
Vine Ab. :l6:l; Code of Pract. of 
Louisiana, art. 487, 8, 9. 

BILL OF EXCHANGE, con
tract.. A bill of exchange is defined 
to be an open letter of request from, 
and order by, one person on another, 
to pay a sum of money therein men· 
tioned to a third person, on demand 
or at a future time therein specified. 
2 BI. Com. 466; Bayl. on Bills, 1 ; 
Chit. Bills, 1; 1 H. B1. 586; 1 B. & 
P. 291, 654; Selw. N. P. 285; 
Leigh's N. P. 335; Byles on Bills, 1. 
The subject will be considered with 
reference, 1, to the parties t~ a bill; 
2, the form; 3, their different kinds ; 
4, the indorsement and transfer; 5, 
the acceptance; 6, the protest. 

[ 2] § 1. The parties to a bill of 
exchange are the drawer, (q. v.) or 
he who makes the order; the drawee, 
(q. v.) or the person to whom it is 
addressed; the acceptor, (q. v.) or he 
who accepts the bill; the payee, (q. v.) 
or the party to whom, or in whose 
favour, the bill is made. The indore 
ser, (q. v.) is he who writes his name 
on the back of a bill; the indorsee, 
(q. v.) is one to whom a bill is trans· 
terred by indorsement; and the hold. 
er, (q. v·.) is in general anyone of 
the parties who is in possession of the 
bill, and entitled to receive the money 
therein mentioned. Some of the par. 
ties are sometimes fictitious persons. 
When a bill is made payable to a 
fictitious person, and endorsed in the 
name of the fictitious payee, it is in 
effect a bill to bearer, and a bona fide 
holder, ignorant of that fact, may reo 
cover on it, against all prior parties, 
who were privy to the transaction. 2 
H. BI. 178-288; :I T. R. 174, 182, 
481; 1 Camp. 130; 19 Ves. 311. 
In case where the drawer and payee 
were fictitious persons, the acceptor 
was held liable to a bona fide holder. 
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10 B. & C. 468; S. C.11 E. C. L. 
R. 116. Vide as to parties to a bill, 
Chit. Bills, 15 to 76, (ed. of 1836.) 

[ 3 ] § 2. The form of the biD. 1. 
The general requisites of a bill of ex· 
change, are 1st, that it be in writing. 
R. T. Hardw.:l; 2 Stra. 955; 1 Par. 
dess. 344, 5.-:ld, That it be for the 
payment of money, and not for the 
payment of merchandise; 5 T. R. 
485; a Wils. 213; 2 BIa. Rep. 782; 
1 Burr. 325; 1 Dow1. & Ry. N. P. 
C. 33; 1 Bibb's R. 502; 3 Marsh. 
(Kty.) R. 184; 6 Cowen, 108; 1 
Caines's R. 381; 4 Mass. :l4l); 10 
S. & R. 94; 14 Pet. R. 203. 1 
M'Cord, 115; 2 Nott & M'Cord, 
519; 9 Watts, R. 102. But see 9 
John. R. 120; and 19 John. R.144, 
where it was held that a note payable 
in bank bills was a good negotiable 
note.-3d. That the money be pay. 
able at all events, not depending on 
any contingency, either with regard 
to event, or with regard to the fund 
out of which payment is to be made, 
or the parties by or to whom payment 
is to be made. 8 Mod. 363; 4 Vine Ab. 
240, pl. 16; 1 Burr. 323 ; 4 Dougl. 9; 
4 Yes. 372; Russ. & Ry. C. C. 193; 
4 Wend. R. 575; 2 Bam. & Ald. 
417.-2. The particular requisites of 
a bill -of exchange. It is proper here 
to remark that no particular form or 
set of words is necessary to be 
adopted. An order "to deliver ma. 
ney," or a promise that" A B shall 
receive money," or a promise" to 
be accountable," or "responsible" 
for it, have been severally held to be 
sufficient for a bill or note. 2 Ld. 
Raym. 1396; 8 Mod. 364. The 
several parts of a bill of exchange 
are, 1st, that it be properly dated as 
to place.-2, That it be properly 
dated as to the time of making; as 
the time a bill becomes due is gene· 
rally regfllated by the time when it 
was made, the date of the instrument 
ought to be clearly expressed. 
Beawes, pl. 3; 1 B. & C. 398; 2 
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Pardess. n. 333.-3, The super. are called a set; each part should 
scription of the sum for which the contain a condition that it shall be 
bill is payable is not indispensable, paid, provided the others remain un· 
but if it be not mentioned in the bill, paid. lb. The whole set make but 
the superscription will aid the omis. one bill.-Sth, The bill ought to 
sion. 2 East, P. C. 951.~th, The specify to whom it is to be paid; 2 
time of payment ought to be ex· Pardess. n. :-I:1S; 1 H. Bl. 60S; Russ. 
pressed in the bill; if no time be & Ry. C. C. 195. When the name 
mentioned, it is considered as pay· of the payee is in blank, and the bill 
able on demand. 7 T. R. 427; 2 has been negotiated by indorsement, 
Barn. & C. 157.-5th, Although it the holder may fill the blank with 
is proper for the drawer to name the his own name; 2 M. & S. 90; 4 
place of payment, either in the body Campb. 97; it may, however, be 
or subscription of the bill, it is not drawn payable to bearer, and then it 
essential, and it is the common prac. is assignable by delivery. lJ Burr. 
tice, for the drawer merely to write 1526.-9th, To make a bill nego
the address of the drawee, without tiable, it must be made payable to 
pointing out any place of payment; order, or bearer, or there mllst be 
in such case the bill is considered other operative and equivalent words 
payable, and to be presented at the of transfer. Beawes, pl. 3; Selw. 
residence of the drawee, where the N. P. 303, n. 16; Salk. 133. If, 
bill was made, or to him personally however, it is not intended to make 
any where. 2 Pardess. n. 33i; 10 the bill negotiable, these words need 
B. & C. 4; Moody & M. 3S1; 4 not be inserted, and the instrument 
Car. & Paine, 35. It is at the option will nevertheless be valid as a bill of 
of the drawer whether or not to pre. exchange. 6 T. R. 123; 6 Taunt. 
scribe a particular place of payment, 328; Russ. & Ry. C. C. 300; 3 
and make the payment there part of Caines's R. 137; 9 John. R. 217. 
the contract. Beawes, pl. 3. The In France a bill must be made pay. 
drawee, unless restricted by the able to order; Code de Com. art. 
drawer, may also fix a place of pay. 110; 2 Pardess. n. 339.-10th, The 
ment by his acceptance. Chit. Bills, sum for which the bill is drawn, 
172.-6th, There must be an order must be clearly expressed in the 
or request to pay, and that must be body of it, in writing at length. The 
a matter of right, and not of favour; sum must be fixed and certain, and 
Mood. & M. 171; but it seems that not contingent. 2 Stark. R. 375; 
civility in the terms of request can· and it may be in the money of any 
not alter the legal effect of the in· country.-llth, It is usual to insert 
strument; " il vous plaira de payer," the words, Mlue recei",ed, but it is 
is in France the proper Ian.,auage of implied that every bill and indorse
a bill. Pailliet, Manuel de Droit ment has been made for value reo 
Fraru;ais, S41. The word pay is not ceived, as much as ifit had been ex· 
indispensable, for the word deli",er pressed in totidem 'DUbi,; 3 M. & 
is equally operative. Ld. Raym. S. 352; Bayl. 40, n. S3,-12th, It 
1397.-7th, Foreign bills of ex· is usual when the drawer of the bill 
change consist, generally, of several is debtor to the drawee, to insert in 
parts; a party who has engaged to the bill these words, " and put it to 
deliver a foreign bill, is bound to de· my account;" but when the drawee 
liver as m!lny parts as may be re- or the person to whom it is directed 
quested. 2 Pardess. n. 342. The is debtor to the drawer, then he in
aeveral parts of a bill of exchange serts these words, "and put it to 
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,our account;" and sometimes where 
a third person is debtor to the 
drawee, it may be expressed thus, 
"and put it to the account of A B." 
Marius, 27; Com. Dig. Merchant, 
F 5; R. T. Hardw. 1, 2, 3; but 
it is altogether unnecessary to insert 
any of these words. 1 B. & C. 398 ; 
S. C. 8 E. C. L. R. 108.-13th, 
When the drawer is desirous to in
form .the drawee that he has drawn a 
bill, he inserts in it, the words, "a, 
per adf1ice;" but when he wishes 
the bill paid without any advice from 
him, he writes, "wtlaoat further 
udl1ice." In the former case the 
drawee is not authorised to pay the 
bilI till he' has received the advice; 
in the latter, he may pay before he 
has received advice.-14th, The 
drawee must either subscribe the bill, 
or, it seems, his name may be sim

. ply inserted in the body of thJl in
strument. Beawes,pl. 3; Ld. Raym. 
1376; 1 Stra. 609.-15th, The bill 
being a letter of request from the 
maker to a third person, should be 
addressed to that person, by the 
Chrilltian name and surname, or by 
the full style of their firm, 2 Pardess. 
n. 335; Beawes, pI. 3; Chit. Bills, 
186,7.-16, The place of payment 
should be stated in the bill.-17th, As 
a matter of precaution, the drawer of 
a foreign bill, may, in order to pre
vent expenses, require the holder to 
apply to a third person, named in 
the bill for that purpose, when the 
drawee refuses to accept the bill; 
this requisition is usually in these 
words, placed in a corner under the 
drawee's address; "All be,mn chez 
Messrs. -- at --," in other 
words, "In case of need apply to 
Messrs. -- at --."-18th, The 
drawer, may also add a request or 
direction, that in casc the bill should 
not be honoured by the drawee, it 
shall be returned without protest or 
without expense, ~ subscri~irig the 
words, "retour 1(111& prot~I," or 

• 
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" '411& fraia;" in this case the omis
sion of the holder to protest, having 
been induced by the drawer, he, and 
perhaps the indorsers, cannot resist 
the payment on that account, and 
thus the ,expense is avoided, Chit. 
Bills, 188.-19th, The drawer may 
also limit the amount of damages, 
by making a memorandum on the 
bill, that they shall be a definite 8Um, 

as, for example, "In ca,e of non· 
acceptance or non-payment, re
exchange and expenses not to exceed 
-- dollars." lb. 

[ 4] ~ 3. Bills of exchange are 
either foreign or inland. Foreign, 
when drawn by a person out of, on 
another in, the United States, or f1ice 
"ersa " or by a person in a foreign 
country; on another person in an· 
other foreign country; or by a person 
in one state on another in another 
of the United States. 2 Pet. R • 
589; 10 Pet. R. 572; 12 Pick. 
483; 15 Wend. 527; 3 Marsh. 
(Kty.) R. 488; 1 Rep. Const. Ct. 
100; 4 Leigh's R. 37; 4 Wash. C. 
C. Rep. 148; 1 Whart. Dig. tit. 
Bills of Exchange, pI. 78. But see 
5 John. R. 384, where it is said by 
Van Ness, Justice, that a bill drawn 
in the United States, upon any place 
within the United States, is an in· 
land bill. An inland bill, is one 
drawn by a person in a state, on 
another in the same state. The 
principal difference betweE.'n foreign 
and inland bills is, that the former 
must be protested, and the latter 
need not. 6 Mod. 29; 2 B. & A. 
656; Chit. Bills, (ed. of 183fS,) p. 
14. "The English rule requiring 
protest and notice of non-acceptance 
of foreign bills, has been adopted and 
followe~ as the true rule of mercantile 
law in' the IItntes of Massachusetts, 
Connecticut, New York, Maryland, 
and South Carolina. 3 Mass. Rep. 
557; 1 Day's R. 11; 3 John. Rep. 
202; 4 John. R. 144; 1 Bay's Rep. 
468; 1 Harr. & John. 187. But the 
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supreme court of the United States, in 
Brown v. Berry, 3 Dall. R. 365 ; and 
in Clark v. RU88CIl, cited in 6 Serg. 
& Rawle, 358, held, that in an action 
on a protest for non-payment on a 
foreign bill, protest for non.accept
ance, or notice of non-acceptance, 
need not be shown, inasmuch as they 
were not required by the custom of 
merchants in this country; and those 
decisions have been followed in Penn. 
sylvania. 6 Serg. & Rawl. 356. It 
becomes a little difficult, therefore, to 
know what is the tl"1Ie rule of the 
law.merchant in the United States, on 
this point, after such contrary deci. 
sions." 3 Kent's Com. 95. As to 
what will be considered a foreign or 
an inla,pd bill, when part of the bill is 
made in one place and part in another, 
see 1 M. & S. 87; Gow, R. 56; S. 
C. 5 E. C. L. R. 460; 8 Taunt. 679; 
4 E. C. L. R. 245; 5 Taunt. 5~9; 
1 E. C. L. R~ 179. 

[ 5 ] § 4. The indorsement. Vide 
articles, Indor.mD&t ; lndoraer ; In. 
dorlee. 

[ 6 ] § 5. The acceptance. Vide 
article AcceptafICe. 

[ 7 ] § 6. The protest. Vide artie 
cle Protut. 
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7. Holder, S. 
2. Fictitious penGa., 2. 

3. Form of the bill, 3. 
1. General requilite., 3. 

1. MUlt be in writing, 3. 
2. To pay money,3. 
3. Payable at all cyente, 3. 

2. Particular r8quieitee, 3. 
I. Dated u 10 place, 3. 
2. Dated al to time, 3. 
3. Subecription of alum, 3. 
4. Time of paymcnt, 3. 
S. Place, 3. 
6. Order Dr reqneat 10 pay,3. 
7. Seyeral parbl,3. 
8. Name o(payee, 3. 
9. Payable 10 order, 3. 

)0. The lum 10 be paid, 3. 
II. Value receiYed,3. 
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] 2. To whom it ie to be eharltOCl, 3. 
13. With or without advice, 3. 
14. Drawee'. lIame, 3. 
IS. Addreaed 10 the paye., 3. 
16. Place o( payment, 3. 
17 • .A" IIuoift,3. 
18. Requeet that it be not proteet. 

ed,3. 
19. May limit the damagel ia ease 

of aon-aocept.aDec, 3. 
4. Qnalitiee or, 4. 

J. F oreigD, 4-
2. Domeetic, 4. 

S. Indorsement. S. 
6. Acceptance, 6-
7. Proteet, 7. 

BILL OF FORECLOSURE, 
c1aancery practice. A bill of fore
closure is one filed by a mortgagee 
against the mortgagor, for the pur. 
pose of having the estate sold, and 
thereby to obtain the sum mortgaged 
on the premises with interest and 
costs. 1 Madd. Ch. Pro 528. As to 
the persons who are to be made par. _ 
ties to a bill of foreclosure, see Story, 
Eq. Pl. § 199-202. 

Vide, generally, Chitty on Bills; 
Bailey on Bills; Byles on Bills; 
Marius on Bills; Kyd on Bills; Cun· 
ningham on Bills; Pothier, h. t.; 
Pardess. Index, Lettre de change; 
4 Vine Ab. 238; Hac. Ab. Merchant 
and Merchandise, M; Com. Digest, 
Merchant; Dane's Ab. Index, h. t.; 
1 Sup. to Ves. Jr. 86, 514; Smith 
on Mer. Law, Book 3, c. 1. 

TAn.B. 
Dill of ezehange. 

1. Defined, 1. 
2. Partiee to, 2. 

1. Actual p81'1101ISo 
I. Drawer, 2. 
2. Drawee. 2. 
3. Acceptor, 2. 
4. Payee. 2. 
5. Indorser, 2. 
6. Indonee, 2. 

BILL OF GROSS ADVEN· 
TURE, a phrase used in French 
maritime law; it comprehends every 
instrument of writing which contains 
a contract of bottomry, respondentia, 
and ev~ry species of maritime loan. 
We have no word of similar import. 
Hall on Mar. Loans, 182, n. See 
Bottomry; Grou dd"enture; Be ... 
pondentia. 

VOL. 1.-18. 
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BILL OF HEALTH, ill commer- BILL OF INDICTMENT. See 
cial latD, is a certificate, properly Indit."tment. 
authenticated, that a certain ship or BILL OF INTERPLEADER, 
vessel therein named, comes from a chancery practice. A bill of inter
place where no contagious distempers! pleader, is one in which the person 
prevail, and that none of the crew at I' exhibiting it claims no right in oppo
the time of her departure were infect- sition to the rights claimed by the 
ed with any such distemper. It is. person against whom the bill is ex
generally found on board of ships i hibited, but prays the decree of the 
coming from the Levant, or from the I court touching the rights of those 
coast of Barbary, where the plague persons, for the safety of the per
so frequently prevails. 1 Marsh. on 80n exhibiting the bill. Hinde, 20 ; 
Ins. 408. The bill of health is neces-I Coop. Eq. Pl. 43; Mitt: PI. 32. A 
sary whenever a ship sails from a, bill of interpleader may be filed, 
suspected port; or when it is required I though the party has not been sued 
at the port of destination. Holt's R. at law, or has been sued by one 
167; 1 Bell's Com. 553, 5th ed. In, only of the conflicting claimants, or 
Scotland the name of bill of health, I though the claim of one of the defen
has been given to an application made dants is actionable at law, ",d the 
by an imprisoned debtor for relief I other in equity. 6 Johns. Chan. R. 
under the Act of Sederunt. When I 445. The requisites of a bill of this 
the want of health of the prisoner re- ' kind are, 1, it must admit the want of 
quires it, the prisoner is indulged, interest in the plaintiff in the subject
under proper regulations, with such matter of dispute; 2, the plaintiff must 
a degree of liberty as may be neces- annex an affidavit that there is no 
sary to restore him. 2 Bell's Com. collusion between him and either of 
549, 5th ed. the parties; 3, the bill must contain 

BILL OF INFORMATION, an otrer to bring the money into court, 
chancery practice. A bill of infor- when there is any due; the want of 
mation is a bill instituted in behalf which. is a ground of dpmurrer, unless 
of the state, or those whose rights the money has actually been paid into 
are the objects of its care and protec- court; Mitf. Eq. Pl. 49; Coop. Eq. 
lion. It is commenced by informa- PI. 49; Barton, Suit in Eq. 47, note 
tion exhibited in the name of the (1); 4, the plaintiff should state his 
attorney general, and differs from own rights, and thereby negative any 
other bills little more than in name. interest in the thing in controversy; 
If the suit immediately concerns the and also should state the several 
rights of the state, the information is claims of the opposite parties; a neg-

.ge~ra\ly exhibi~ed wit.hout a relator. leet on this s'1:bject is goOd cause of 
. If It does not Immediately concern demurrer. Mltf. Eq. PI. by Jeremy, 

those rights, it is conducted at the 142; 2 Story on Eq. § 821; Story, 
instance and under the immediate Eq. PI. § 292; 5, the bill should also 
direction of some persoll whose name show that tJtere are persons in esse, 
is inserted in the information, and is capable of intprpleading, nnd setting 
termed the relator; the officers of the up opposite claims. Coop. Eq. PI. 
state in such or the like cases, are no 46; I Mont. Eq. PI. 234; Story, Eq. 
further concerned than as they are PI. § 295; Story on Eq. § 821; 1 
instructed and advised by those whose Ves. 248; 6, the bill should pray 
rights the state is called upon to pro- that the defendants may set forth their 
tect and establish. Blake's Ch. PI. Sl'veral titles, and may interplead, 
50; see Harr. Ch. Pro 151. settle, and adjust their demands be-
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tween themselves. The bill also gene- ter should also take care to have 
rally prays an injunction to restrain another part for his own use. Abbott 
the proceedings of the claimants, or on Ship. :l17. 
either of them, at law; and, in this The bill of lading is assignable, 
case, the bill should offer to bring the and the assignee is entitled. to the 
money into courl; and the court will goods, subject, however, to the ship. 
not in general act upon this part of ver's right, in some cases, of stop. 
the prayer, unless the money be ac. page in transitu. See In tranAtu; 
tually brought into court. 4 Paige's Abbott on Shipping, 331; &C. Ab. 
R. 384; 6 John. Ch. R. 445. Merchant, (L); 1 Bell's Com. 542, 

BILL OF LADING, contract., 5th oed. 
and commercial latD, is a memo ran· BILL TO MARSHAL ASSETS 
dum or acknowledgment in writing, chanco practice. A bill to marshdl 
signed by the captain or master of assets is one filed in favour of simple 
a ship or other vessel, that he has contract creditors, and of legatees, 
received in good order, on board of devisees and heirs, but not in favour 
his ship or vessel, therein named, at of next of kin, to prevent specialty 
the place therein mentioned, certain creditors from exhausting the per· 
goods therein specified, which he pro- sonal estate. See J.lIar.laalling oj 
mises to deliver in like good order, A •• eb. 
(the dangers of the seas excepted,) at BILL TO MARSHAL SECU· 
the place therein appointed for the RITIES, chancery practice. A bill 
delivery of the same, to the consignee to marshal securities is one which is 
therein named or to his assigns, he or filed against a party who has two 
they paying freight for the same. funds by which his debt ill secured, 
1 T. R. 745; Bac. Abr. Merchant, by a person having an interest in only 
(L); Com. Dig. Merchant, (E 8, b,); one of those funds. As if A has two, 
_~bbott on Ship. 216; 1 Marsh. on mortgages and B has but one, B has 
Ins. 407; Code de Com. art. 281. a right to throw A upon the security 
Or it is the written evidence of a con· which B cannot touch. 2 Atk. 446 ; 
tract for the carriage and delivery of see 8 Ves. 388, 895. This last case 
goods sent by sea for a certain freight. contains a luminous exposition in all 
Per Lord Loughborough, 1 H. Bl. its bearings. 
859. BILL FOR A NEW TRIAL, is 

A bill of lading ought to contain a bill filed in a court of equity pray. 
the name of the consignor; the name ing for an injunction after judgment 
of the consignee; the name of the at law, when there is any fact, which 
master of the vessel; the name of renders it against conscience to exe· 
the vessel; the place of departure cute such judgment, and of which the 
and destination i the price of the injured party could not avail himself 
freight; and in the margin, the marks in a court of law; or, if he could 
and numbers of the things shipped. have so availed himself, he was pre. 
Code de Com. art. 281 ; Jacobsen's vented by fraud or accident, unmixed 
Sea Laws. with any fault or negligence of him. 

It is usually made in three origi. self or his agents. Mitf. PI. by 
nals, or parts. One of them is com· Jeremy, 181; 2 Story, Eq. ~ 887. 
monly sent to the consignee on board Of late years bills of this description 
with the goods; another is sent to are not countenanced. Id.; 1 John. 
him by mail or some other convey. Ch. R. 432; 6 John. Ch. R. 479. 
ance; and the third is retained by BILL OBLIGATORY, contract •• 
the merchant or shipper. The mas· It is a written obligation by which a 
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debtor acknowledges himself indebted 
in a certain 8um, say one hundred 
dollars, and for the payment of the 
debt binds himself in a larger sum, 
say two hundred dollars. Cro. Car. 
015; 2 Ventre 106; Com. Dig. Ob
ligations, D. 

lULL ORIGINAL, chancery 
practice. An original bill is one, 
which prays the decree of the court, 
touching some right claimed by the 
person exhibiting the bill, in opposi. 
tion to some right claimed by the 
person against whom the bill is ex
hibited. Hinde, 19; Coop. Eq. PI. 
43. Original bills always relate to 
some matter not before litigated in 
the court by the same persons and 
standing in the same interests. Mitf. 
Eq. Pl. by Jeremy, 34; Story, Eq. 
PI. § 16. They may be divided into 
those which pray relief, and those 
which do not pray relief. Original 
bills prayinll relir,f are of three 
kinds: 1. Bills praying the decree or 
order of the court, touching some 
right claimed by the party exhibiting 
the bilI, in opposition to 'Some right, 
real or supposed, claimed by the 
party against whom the bill is exhib
ited, or touching some wrong done in 
violation of the plaintiff's right.-2. 
BilIs of interpleader, (q. v.)-3. Bills 
of certiorari, (q. v.) Original bills 
"ot praying reiiif are of two kinds : 
1. Bills to perpetuate testimony, (q. 
v.)-2. Bills of discovery, (q. v.) 

BILL, AN ORIGINAL, in de 
nature of a 6Upplemental bil" chan. 
eery practice. An original bill in 
the nature of a supplemental bill, is 
one filed when the interest of the 
plaintiff or defendant, suing or de. 
fending wholly detennines, and the 
srune property becomes vested in 
another person not claiming under 
him. Hinde, 71; Blake's Ch. Pro 
31;. The prinoipal difference between 
this and a supplemental bill, seems 
to be, that a supplemental bill is 
applicable to such cases only, where 
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the same parties or the same interests 
remain before the court; whereas, 
an original bill in the nature of a 
supplemental bill, is properly applica. 
ble where new parties, with new in. 
terests, arising from events since the 
institution of the suit, are brought be. 
fore the court. Coop. Eq. Pl. 75; 
Story, Eq. Pl. § 345. 

BILL OF PAINS AND PEN· 
ALTIES. It is a special act of the 
legislature which inflicts a punish. 
ment, less than death, upon persons 
supposed to be guilty of high offences, 
such as treason and felony, without 
any conviction in the ordinary course 
of judicial proceedings. 2 Wood. 
Law Leet. 620. It differs from a 
bill of attainder in this, that the pun. 
ishment inflicted by the latter is death. 
The constitution of the United States 
provides that "no bill of attainder 
shall be passed." It has been judi. 
cially said by the highest tribunal in 
the land, the supreme court of the 
UnitE'd States, that "a bill of attain· 
der may affect the life of an indivi. 
dual, or may confiscate his property, 
or both." 6 Cranch, R. 138. In the 
sense of the constitution, then, it 
seems, that bills of attainder include 
bills of pains and penalties. Story, 
Const. ~ 1338. Vide Attainder,' 
Bill, of aUai"d,r. 

BILL OF PARCELS, ",ere. laID. 
An account containing in detail the 
names of the items ,,-hich compose 
a parcel tlr package of goods; it is 
usually transmitted with the goods to 
the purchaser, in order that if 'any 
mistake have been made, it may'be 
corrected. 

BILL OF PARTICULARS, 
practice, is a detailed statement of a . 
plaintiff's c.ause of action, or of the 
defendant's set-off. In all actions in 
which the plaintiff declares generally, 
without specifying his cause of action, 
a judge upon application will order 
him to give the defendant a bill of the 
particulars, and in the meantime stay 
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proceedings. 3 John. R. 248. And which the bilI is brought to perpetu· 
when the defendant gives notice or ate the testimony, should be described 
pleads a set-off, he will be required to with reasonable certainty in the bill, 
give a bill of the particulars of his so as to point the proper interroga. 
l!et-off, on failure of which he will be tions on both sides to the true merits 
precluded from giving any evidence of the controversy, 1 Vern. 312; 
~ support of it at the trial. The obo Coop. Eq. PI. 56 ;-6, it should pray 
ject in both cases is to prevent sur· leave to examine the witnesses touch. 
p~ ~d ~rocure a fair trial. 1 Phil. ing the matter stated, to the end that 
Ev. 152; ;j Stark. Ev. 1055. The their testimony may be preserved and 
bill of p:uticulars is an account of the perpetuated, Mitf. PI. 5~. A bill to 
items of the demand, and states in perpetuate testimony differs from a 
what manner they arose. Mete. & bill to take testimony de bene esse, in 
Perk. Dig. h. t. this, that the latter is sustainable only 

BILL TO PERPETUATE TES· when there is a suit already depend. 
TIMONY, chancery praclice. A ing, while the former can be main. 
bill to perpetuate the testimony of tained only when no present suit cnn 
witn~, is one which prays leave be brought at law by thll party seck. 
to examine them, and states that the ing the aid of a court to try his right. 
witnesses are old, infirm or sick, or Story, Eq. Pl. § 307. The canonistil 
going beyond the jurisdiction of the had a similar rule. According to the 
court, whereby the party is in danger canon law, witnesses could be exam· 
of losing the benefit of their testimo. ined before any action was com· 
ny. Hinde, 20. It docs not pray menced, for fear that their evidence 
for relief. Coop. Eq. PI. 44. might be lost. x, cap. 5; Boehmer, 

In order to maintain such a bill, it n, 5; 8 Toull. n. 23. 
is requisite to state on its face all the BILL OF PEACE, chancery 
material facts to support the jurisdic. practice. A bill of peace is one 
tion. It must state, I, the subject. which is filed when a person has a 
matter touching which the plaintiff is right which may be controverted by 
desirous of giving evidence, Rep. various persons, at different times, 
Temp. Finch, ;j01; 4 Madd. R. 8, and bv different actions. In such a 
10 ;-2, it must show that the plain. case the court will prevent a multi. 
tiff has some interest in the subject. plicity of suits, by directing an issue 
matter, which may be endangered if to determine the right, and ultimately 
the testimony in support of it be lost; an injunction. 1 Madd. Ch. Pro 166; 
and a mere expectancy, however 1 Harr. Ch. Pro 104; Blake's Ch. 
strong, is not sufficient. 6 Ves. 260; Pro 48; 2 Story, Eq. Jur. § 852 to 
1 Vern. 105; 15 Ves. 136; Mitf. 860; Jeremy on Eq. Jurisd. 343; 2 
Eq. PI. by Jeremy, 51; Coop. Eq. John. Ch. R. 281; 8 Cranch, R. 426. 
PI. 52 ;-3, it must state that the de. There is another class of cases in 
fendant has, or pretends to have, or whioh a bill of peace is now ordi. 
that he claims an interest to contest narily applied; namely, when the 
the title of the plaintiff in the subject. plaintiff, aller repeated and 8Iltisfac. 
matter of the proposed testimony, tory trials, has established his right 
Coop. PI. 66; Story, Eq. PI. § 302;- at law; and still he is in danger or 
4, it must exhibit some ground of ne- new attempts to controvert it. In 
cessity for perpetuating the evidence. order to quiet the possession of the 
Story, Eq. PI. § 803; Mitf. Eq. PI. plaintiff, and to suppress future Iiti. 
by Jeremy, 52, 148 and note (y); galion of the right, courts of equity, 
Coop. Eq. Pl. 53 ;-5, the right ofl under such circumstances, will inter-

18· 
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fere, and grant a perpetual injunction. 
3 John. R. 5:l9; 8 Cranch, R. 46:l ; 
Mit. PI. by Jeremy, 143; :4 John. 
Ch. R. 281; Ed. on Inj. 306. 

BILL OF PROOF. In the mayor's 
court, London, the claim made by a 
third person to the subject.matter in 
dispute between two others in a suit 
there, is called bill of proof. It is 
somewhat similar to an intervention, 
(q. v.) 3 Chit. Comm. Law, 633 ; 
2 Chit. Pro 492; 1 Marsh. R. 233. 

BILL QUIA TIMET, clMJncery 
practice. A bill quia timet, is one 
which is filed when a person is enti· 
tled to property of a personal nature 
after another's death, and has reason 
to apprehend it may be destroyed by 
the present possessor; or when he 
is apprehensive of being subjected to 
a future inconvenience, probable or 
even possible to happen or be occa· 
sioned by the neglect, inadvertence, 
or culpability of another. Upon a 
proper case being made out, the 
court will, in the one ease, secure 
for the use of the party the property, 
to secure which is the object of the 
bill, by compelling the person in the 
possession of it, to guaranty the same 
by a proper security, entered into 
for that purpose, against any subse· 
quent disposition or wilful destruc. 
tion, and in the other, they will quiet 
the porty's apprehension of future 
inconvenience, by removing the 
causes which may lead to it. 1 Harr. 
Ch. Pro 107; 1 Madd. Ch. Pro 218 ; 
Blake's Ch. Pro 37, 47; 2 Story, Eq. 
Jur. ~ 825 to 851. 

BILL OF REVIEW, chancery 
practire. Bills of review are in the 
nature of writs of error. They are 
brought to have decrees of the court 
reviewed, altered or reversed, and 
there are two sorts of this species of 
bill. The first is brought where the 
decree has been signed and enrolled ; 
and the second, where the decree 
has not been signed and enrolled. 1 
Ch. Cu. 54; 3 P. Wms. 871. The 
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first of these is called by way of 
pre-eminence, a bill of review; while 
the other is distinguished by the 
appellation of a bill in the nature of 
a bill of review, or a supplemental bill 
in the nature of a bill of review. 
Coop. Eq. PI. ~8; 2 Madd. Ch. Pro 
537. A bill of review must be 
either for error in point of law, :4 
Johns. C. R. 488; Coop. Eq. Pi. 89; 
or for some new matter of faet, rele. 
vant to the case, discovered since 
publication passed in the cause, and 
which could not; with reasonable 
diligence, have been discovered be· 
fore. :4 Johns. Ch. R. 488; Coop. 
Eq. PI. 91. See 3 Johns. Ch. R. 1~4. 

BILL OF REVIVOR, chancery 
practice. A bill of revivor is a con· 
tinuance of the original bill, when by 
death some party to it has become 
incapable of prosecuting or defending 
a suit, or a female plaintiff has by 
marriage incapacitated herself from 
suing alone. Mitf. Pl. 33, 70; 2 
Madd. Ch. Pro 526. See 3 Johns. Ch. 
R. 60; Story, Eq. Pl. ~. 354, et seq. 

BILL OF REVIVOR AND 
SUPPLEMENT, t:laancery practice. 
A bill of l'evivor and supplement is a 
compound of a supplemental bill and 
bill of revivor, and not only contino 
ues the suit, which has abated by 
the death of the plaintiff, or the like, 
but supplies any defects in the ori. 
ginal bill, arising from subsequent 
events, so as to entitle the party to 
relief on the whole merits of his case, 
5 Johns. Ch. R. 334; Mit£. Pl. 32, 74. 

BILL IN THE NATURE OF 
A BILL OF REVIEW, chanctry 
practice. A bill in the nature of a 
bill of review, is one brought by a 
person not bound by a decree, pray. 
ing that the same may be examined 
and reversed; as where a decree is 
made against a person who has no 
interest at all in the matter in dis· 
pute, or had not such an interest as 
is sufficient to render the decree 
against him binding after some per· 
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son claiming after him. Relief may by which a man passes the right or 
be obtained against error in the de- interest he has in goods and chattels. 
cree, by a bill in the nature of a bill As the law imports a consideration 
of review. This bill in its frame re- when IU1 agreement is made by deed, 
sembles a bill of review, except that a bill of sale alters the property. 
praying that the former decree may Yelv. 196; Cro. Jac. 270; 6 Co. 18. 
be reviewed and reversed, it prays The act of Congress of January 14, 
that the cause may be heard with 1793, 1 Story, L. U. S. 276, pro
respect to the new matter made the vides that when any ship or vessel 
subject of the supplemental bill, at which shall have been registered pur
the same time that it is reheard upon suant to that act, or the act thereby 
the original bill; and that the plain- partially repealed, shall in whole or 
tiff may have such relief as the na- in part be sold or transferred to a 
ture of the case made by the supple- citizen of the United States, in every 
mental bill may require. 1 Harr. Ch. such sale or transfer, there shall be 
Pro 145. some instrument or writing in the 

BILL IN THE NATURE OF nature of a bill of sale, which shall 
A BILL OF REVIVOR, clla,,- recite at length the certificate of 
eery ~ice. A bill in the nature registry; otherwise the said ship or 
of a bill of revivor, is one which is vessel shall be incapable to be regis
filed when the death of a party whose tered anew. 
interest is not determined by his BILL OF SIGHT, Engli.A com
death, is attended with such a trans- mercial law. When a merchant is 
mission of his interest, that the title ignorant of the real quantities or 
to it, as well as the person entitled, I qualitiesofanygoodsconsignedtohim, 
may be litigated in the court of chan-i so that he is unable to make a perfect 
cay, as in the case of a devise of I entry of them, he is required to ac
real estate, the suit is not permitted I quaint the collector or comptroller of 
to be continued by bill of revivor. 1 the circumstance; and such officer is 
Ch. Cas. 123; lb. 174; 3 Ch. Rep. authorised, upon the importer or his 
39; Mosely, R. 44. An original' agent making oath that he cannot 
bill upon which the title may be liti- for want of full information, make a 
gated, must be filed, and this bill will perfect entry, to receive an entry by 
have so far the effect of a bill of revi- bill of right, for the packages, by the 
vor, that if the title of the representa- best description which can be given, 
tive by the act of the decea..'ICd party and to grant a warrant that the same 
is established, the same benefit may be landed and examined by the im
be had of the proceedings upon the porter in presence of the officer; and 
former bill, as if the suit had been within three days after the goods have 
continued by bill of revivor. 1 Vern. been so landed, the importer is requir-
427; 2 Vern. 548; lb. 672; 2 Bro. ed to make a perfect entry. See stat. 
P. C. 529; I Eq. Cas. Ab. 83; 3 & 4 Will. 4, Co 52, ~ 24. 
Mitf. Pl. 66,67. BILL, SINGLE, C07ltrfJct., is a 

BILL OF RIGHTS, Engli.A writing by which one person or more, 
law. A statute passed in the reign promise to another or others, to pay 
of William and Mary, so called be- him or them a sum of money at a 
cause it declared the true rights of time therein specified, without any 
British subjects. W. & M. stat. 2, condition. It is usually under ~. 
c.2. It diJfers from a promissory note in 

BILL OF SALE, contract., is this, that the latter is always payable 
an ag reement in writing, under seal, to order; and from a bond, because 
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that instrument has always a condi- court to obtain the full effect of the 
tion attached to it, on the perfol- decision; or, before a decision has 
mance of which it is satisfied. 5 been obtained, but after the parties 
Com. Dig. 194; 7 Com. Dig. 357. are at issue upon the points in the 

HILL OF STORK Engli,A original bill, and witnesses have been 
commerciallafD. A license granted examined, (in which case, an amend. 
by custom houscofficers to merchants, ment is not in general permitted,) 
to carry such stores and provisions as some other point appears necessary to 
are necessary for a voyage, free of be made, or some additional discov. 
duty. See stat. 3 & 4 Will. 4, c. ery is found requisite. Mitf. Eq. PI. 
5:!. by Jeremy, 55; Coop. Eq. PI. 73; 3 

BILL, SUPPLEMENTAL, ('han. Atk. R. 110; 1 Paige, R. 200. 4th, 
eery llractice. A supplemental bill When new events, or new matters 
is occasioned by some defect in a suit have occurred since the filing of the 
already instituted, whereby the par· bill, Coop. Eq. Pl. 74; these events 
ties cannot obtain complete justice, to or matters, however, are confmed to 
which otherwise the case by their such as refer to and support the rights 
bill would have entitled them. It is and interests already mentioned in 
used lor the purpose of supplying some the bill. Story, Eq. PI. ~ 336. 
irregularity discovered in the lorma. 2. The supplemental bill must state 
tion of the original bill, or some of the original bill, and the proceedings 
the proceedings threupon; or some thereon, and when it is occasioned 
defect in a suit, arising from events by an event which has occured sub· 
happening since the points in the scquently to the original bill, it must 
original were at issue, and which state that event, and the consequent 
gives an interest to persons not par· alteration with regard to the parties. 
ties to the suit. Blake's Ch. Pro 50. In general, the supplemental bill must 
See 3 Johns Ch. R. 4:l3. It is pro. pray that all defendants may appear 
per to consider more minutely, 1, in and answer to the charges it contains. 
what cases such a bill may be filed; Mitf. Eq. PI. by Jeremy, 75; Story, 
2, its particular requisites. Eq. PI. ~ 343. 

1. A supplemental bill maybe filed, BILL TO TAKE TESTIMONY 
] st, when~ver the imperfection in the DE BENE ESSE. This bill, whose 
original bill arises from the omission name is sufficiently descriptive of its 
of some material fact, which existed object, is frequently confounded with 
before the filing of the bill, hut the a bill to perpetuate testimony, but al. 
time has passed, in which it can be though it hears a close analogy to it, 
introduced into the bill by amendment, it is very different. Bills to perpet. 
Mit£ Eq. Pl. 55, 6], 325; but leave uate testimony can be maintained 
of court must be obtained, before a only, when no present suit can be 
bill which seeks to change the orig. brought at law by the party seeking 
inal structure of the bill, and to intro. the aid of the ('..ourt to try his right, 
duce a new and different case, can be whereas bills to take testimony de 
filed; 2d, when a party necessary to bene esse, are sustainable only in aid 
the proceedings has been omitted, and of a suit already depending. 1 Sim. 
cannot be admitted by an amendment. & Stu. 83. The latter may be 
Mitf. Eq. Pl. 61; 6 Madd. R. 369; brought by a person who is in pas-
4 John. Ch. R. 605. 3d, When aller session, or out of possession; and 
the court has decided upon the suit whether he is plaintiff or defendant 
as framed, it appears necessary to in the action at law. Story, Eq. PI. 
bring some other matter before the ~ 307 and 303, note; Story on Eq. 
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§ 1813, note (8). In many respects 
the rules which regulate the framing 
of bills to perpetuate testimony,. are 
applicable to bills to take testimony 
de bene esse. 

BILL, TRUE, vide True Bill. 
BILLS PAYABLE, commerce, 

are engagements which a merchant 
has entered into in writing and which 
he is to pay on their becoming due. 
Pard.n.80. . 

BILLS RECEIVABLE, com
merce, are promissory notes, bills of 
exchange, bonds, and other evidences 
or securities which a merchant or 
trader holds, and which are payable 
to him. Pard. n. 85. 

BILLA VERA, practice. When 
the proceedings of the courts were 
recorded in Latin, and the grand jury 
found a bill of indictment to be sup
ported by the evidence, they endorsed 
on it billa "era; now they endorse 
in plain English" a true bill." 

BILLINGUIS, a man of double 
tongue, in a legal sense is the name 
of a jury who pass in any case be
tween a citizen and an alien; a jury 
tk fMditiate li~.. Cunn. Dict. 
This kind of jury is abolished in Penn
sylvania, and probably in most of the 
United States. 

TO BIND, BINDING, ctmIracU. 
These words are applied to the con
tract entered into between a master 
and an apprentice; the latter is said 
to be bound. In order to make a 
good binding, the consent of the ap
prentice must be had, together with 
that of his father, next friend, or some 
one standing in 1000 parentis. Hac. 
Ab. Master and Servant, (A.); 8 
John. 328; 2 Pen. 977; 2 Yerg. 
548 ; 1 Ashmead, 123 ; 10 Ser
geant & Rawle, 416; 1 Massa
chusetts, 172; 1 Vermont, 69; 
whether a father has, by the com
mon law, a right to bind out his child, 
during his minority without his con
sent, seems not to be settled. 2 Dall. 
199; 7 Mass. 147 ; 1 Masgn, 78; 1 
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Asbro. 267. Vide Apprentice; Fa
titer ; Motler; Parent. 

BIRRETUM or BIRRETUS. A 
cap or coif used formerly in England 
by judges and serjeants at law. 
Spelm. h. t.; Cunn. Diet. Vide 
Co!f. . 

BJRTH, is the act of being wholly 
brought into the world. The whole 
body must be detached (rom that of 
the mother, in order. to make the 
birth complete. 5 C. & P. 329; S. 
C. 24 E. C. L. R. 344; 6 C. & P. 
349; S. C. 25 E. C. L. R. 433; 5 
C. & P. 539; 24 E. C. L. R. 446. 
But if a child be killed after it has 
wholly come forth from the body of 
the mother, but is still connected with 
her by means of the umbilical cord, 
it seems that such killing will be 
murder. 9 C. & P. 25; S. C. 38 
E. C. L. R. 21 ; 7 C. & P. 814. Vide 
articles Breath; Dead Born; Ge.
tation; Life; and 1 Beck'. Med. 
Jur. 478, et- seq.; 1 Chit. Med. Jur. 
438; 7C. & P. 814; 9C. & P.25. It 
seems that unless it be born alive, it 
is not properly a birth, but a miscar
riage. 1 Chit. Pro li5, note [z]. But 
see Russ. & Ry. C. C. 336. 

BISAILE, dome8lic relati01l8. A 
corruption of the French word ba.
aieul, the father· of the grandfather 
or grandmother. In Latin he is 
called ".00"".. Inst. 3, 6, 3; Dig. 
38, 10, 1,5. Vide Aik. 

BISHOP. An ecclesiastical officer 
who is the chief of the cle~ of his 
diocese, and is the archbishop s assis
tant. Happily for this country these 
officers are not recognised by law. 
They derive all their authority from 
the churcheS over which they pre
sidE". 

BISSEXTILE, is the day which 
is added every fourth year to the 
month of February, in order to make 
the year agree with the course of the 
sun. It is called hi.leztile because 
in the Roman calendar it was fixed 
on the Aztl day before the calends of 
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March (which answers to the 24th 
day of February,) and this day was 
counted twice,' the first was called 
biueztru prior, and the other bi,Bez
tUB poBterior, but the latter was pro
perly called bissextile or intercalary 
day. Now the day is not repeated, 
but a day, the 29th, is added to the 
month of February every fourth 
year; and the year when it is added 
is called leap year. 

BLACK ACT, Engli,1a larD, is 
an act of parliament made in the 9 
Goo. 2, which bears this name, to 
punish certain marauders who com
mitted great outrages, in disguise, and 
with black fara. 

BLACK BOOK OF THE AD
MI RALTY, is an ancient book com
piled in the reign of Edw. III. It has 
always been deemed of the highest 
authority in matters concerning the 
admiralty. It contains the laws of 
Oleron, at large i a view ofthe crimes 
and offences cognisable in the admi
ralty i ordinances and commentaries 
on matters of prize and maritime 
torts, injuries and contracts. 2 Gall. 
R.404. 

BLACK MAIL. Vide Alba Jr-
mao 

BLANCH FIRMES. The same 
as white rent, (q. v.) 

BLANK. A space left in a writ
ing which ought to have been filled 
up with one or more words in order 
to make sense. 1. In what cases the 
ambiguity occasioned by blanks may 
be explained i 2, in what cases it can
not be explained. 1. When a blank 
is left in a written agreement which 
need not have been reduced to writ
ing, and would have been equally 
binding whether written or un
written, it is presumed, in an action 
for the non-performance of the con
tract, parol evidence might be admit
ted to explain the blank. And where 
a written instrument, which was made 
professedly to record a fact, is pro

. duced as evidence of that fact which 
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it purports to record, and a "blank ap
pears in a material part, the omission 
may be supplied by other proof. 1 
Phil. Ev. 475 i 1 Wils. 215 i 7 Verm. 
R. 522 i 6 Yermo R. 411. Hence a 
blank left in an award for a name, 
was allowed to be supplied by parol 
proof. :.! Dall. 180. But where a 
creditor signs a deed of composition 
leaving the amount of his debt in 
blank, he binds himself to all existing 
debts. 1 B. & A. 101 i S. C. 2 
Stark. R. 195. 

~. If a blank is left in a policy of 
insursnce for the name of the place 
of destination of a ship, it will avoid 
the policy. Molloy, b. 2, C. 7, s.14. 
Park Ins. 22. Wesk. Ins. 42. A 
paper signed and sealed in blank, 
with verbal authority to fill it up, 
which is afterwards done, is void, 
unless afterwards delivered or ac
;nowledged and adopted. 1 Yerg. 
69, 149 i 1 Hill, 267 i 2 N. & M. 
125 i 2 Brock. 64 i 2 Dev. 379 i 1 
Ham. 368; 6 Gill & John. 250; 
but see contra, 17 S. & R. 438. 
Lines ought to be drawn wherever 
there are blanks to prevent any thing 
from being inserted afterwards. 2 
Valin's Comm. 151. 

When the filling up blanks after 
the execution of deeds and other 
writings will vitiate them or not, see • 
4 Vin. Abr. 268; Moore, 547 ; ero. 
Eliz. 626; 1 Vent.18S; 2 Lev. 35 i 
2 Ch. R. 1 R7; 1 Anst. 228 ; 5 Mass. 
538; 4 Binn. 1; 9 Crancb, 28; 
Yelv. 96; 2 Show. 161; 1 Saund. 
PI. & Ev. 77 ; 4 B. & A. 672; Com. 
Dig. Fait, F 1; 4 Bing. 123; 2 Hill. 
Ab. C. 25, ~ 80; c. 33, ~ 54 and 72 ; 
1 Ohio, R. 368; 4 Binn. R. 1; 6 
Cowen, 118; Wright, 176. 

BLANK BAR, pleading, is the 
same with what is called a common 
bar, which in an action of trespass, is 
put in to oblige the plaintiff to assign 
the certain place where the trespass 
was committed. Cro. Jac. 594, pI. 
16. 
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BLANK INDORSEMENT, con- 77, ch. I, ~ 1. In Spain it is bias· 
"'act, is an indorsement which does pOOmy not only to speak against God 
not mention the name of the person and his government, but to utter in. 
in whose favour it is made; it is juries against the Virgin Mary and 
usually made by writing the name of I the saints. Senen Villanova Y Manes, 
the indorser on the back of the bill. Materia Criminal, forensti, Obscrv. 
Chit. Bills. 170. 11, cap. 3, n. 1. 

BLASPHEMY, crim. laID, is to BLIND, one who is deprived of 
attribute to God that which is con· the faculty of seeing. Persons who 
wry to his nature, and does not be- are blind may enter into contracts 
long to him, and to deny what does. and make wills like others. Carth. 
This offence has been enlarged in 53; Barn. 111, 2lJ; 3 Leigh, R. a2. 
Pennsylvania, and perhaps most of When an attesting witness becomes 
the states by statutory provision. blind, his handwriting may be provetl 
Vide Clari.tianitg; 11 Sergo & as if he were dead. 1 Stark. Bv. 
Rawle, 394. In England all bias· a·u. 
phemies against God, the Christian BLOCKADE, internat~Oftal laID, 
religion, the holy Scriptures, and is an interception by one belligerent 
malicious revilings of the established of communication, by any persons 
church are punishable by indictment, whatever, with a place occupied by 
1 East, P. C. 3; 1 Russ. on Cr. 217; another. It will be proper here to 
and in France before the 25th of consider, I, by what authority the 
September, 17111, it was a blasphemy blockade must be established; 2, 
also to speak against the holy virgin what will be considered a sufficient 
and the saints, to deny one's faith, to blockade, 3, the consequences of a 
speak with impiety of holy things, violation of the blockade.-l. Natu· 
and to swear by things sacred. Med. ral sovereignty confers the right of 
Rep. h. 1. The law relating to bIas· declaring war, and the right which 
phemy in that country was totally nations at war have of destroying or 
repealed by the code of 25th of Scpo capturing each other's citizens, sub
&ember, 1791, and its present penal jects or goods, imposes on neutral 
code, art. 262, enacts that any person nations the obligation not to interfere 
who, by words or gestures, shall com· with the exercise of this right within 
mit any outrage upon objects of pub. the rules prescribed by the law of na· 
lie worship, in the plnces designed or tions. A declaration of a siege or 
actually employed, for the perform· blockade is an act of sovereignty, 1 
ance of its rites, or shall assault or Rob. Rep. 146, but a direct declara
insult ministers of such worship in tion by the sovereign authority of the . 
the exercise of their functions, shall besif'.ging beJligerent is not always re
be fined from si,;teen to five hundred quisite; particularly when the block
francs, and be imprisoned for a period ade is on a distant station, for its 
not less than fifteen days nor more officers may have pow~r, either ex
than six months. The civil law for. pressly or by implication, to institute 
bad the crime of blasphemy, such, for such siege or blockade. 6 Rob. R. 
example, as to swear by the hair or 367.-2. To he sufficient, the block
the head of God; and it punished its ade must be effective, and made 
violation with death. Si enim coo- known. By the convention of the 
Ira Iaominea fact&! blasphemim im- Baltic powers of 1780, and again in 
punittIJ non relinquuntur,· multo 1801, and by the ordinance of con
magi. qui ipaum Deum bla.pAemant, gress of 1781, it is required there 
digni .unhuplicia .U8Iinere. Nov. should be a number of vessels sm-
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tioned near enough to the port to of the blockade; and by placing him. 
make the entry apparently dangerous. self so near a blockaded port as to be 
The government of the United States in a condition to slip in without 01>
have uniformly insisted, that the servation, is a violation of the block. 
blockade should be effective by the ade, and raises the presumption of a 
presence of a competent force, sta· criminal intent. 6 Rob. R. 30, 101, 
tioned and present, at or near the 182; 7 John. R. 47; 1 Edw. R. 
entrance of the port; 1 Kent, Com. 202; 4 Cranch, 185. The sailing 
145, and the authorities by him cited; for a blockaded port, knowing it to 
and see 1 Rob. R. 80; 4 Rob. R. 66; be blockaded, is, it seems, such an 
1 Acton's R. 64, 5; and Lord Ers. act as to. charge the party with a 
kine's speech, 8th Marcb, 1808, on breacb of the blockade. 5 Cranch, 
the orders in council, 10 Cobbett's 335; 9 Cranch, 440,446; 1 Kent, 
Pari. Debates, 949, 950. But" it is Com. 150. When the ship has con· 
not an accidental absence of the tracted guilt by a breach of the block. 
blockading force, nor the circum. ade, she may be taken at any time 
stance of~ing blown off by wind, (if before the end of her voyage, but the 
the suspension and the reason of the penalty travels no further than the 
suspension are known,) that will be end of her return voyage. 2 Rob. 
sufficient in law to remove a block· R. 128; 3 Rob. R. 147. When 
ade." But' negligence or remissness taken, the ship is confiscated, and the 
on the part of the cruizers stationed cargo is always, pri1TUl facie, im· 
to maintain the blockade, may excuse plicated in the guilt of the owner or 
persons, under circumstances, for master of the ship; and the burden 
violating the blockade, 3 Rob. R. of rebutting the presumption that the 
156; 1 Acton's R. 59. To involve vessel was going in for the benefit of 
a neutral in the consequences of the cargo, and with the direction of 
violating a blockade, it is indispensa. the owners, rests with them. 1 Rob. 
ble he should have due notice of it: R. 67, 130; 3 Rob. R. 173; 4 Rob. 
this information may be communi. R. 93; 1 Edw. R. 3Y. Vide, gene. 
cated to him in two ways; either rally, 2 Bro. Civ. & Adm. Law, 314; 
actually, by a formal notice from the Chit. Comm. Law, Index, h. t. ;, Chit. 
blockading power, or constructively Law of Nations, 128 to 147 j 1 Kent's 
by notice to his government, or by Com. 143 to 151 ; Marsh. Ins. Index, 
the notoriety of the fact. 6 Rob. R. h. t.; Dane's Ab. Index, h. t. ; Mann. 
367 j 2 Rob. R. 110; lb. Ill, note; Comm. B. 3, c. 9. 
lb. 128; 1 Acton's R. 61.-3. In BLOOD, kindred, a red fluid flow
considering the consequences of the ing through the veins and arteries of 
violation of a blockade, it will be pro. men and most animals. It is taken 
per to take a view of what will in law figuratively for .tock or fami· 
amount to such a violation, and, Iy. 1 Roper on Leg. 103; 1 Supp. 
then, of its effects. As all criminal to Ves. jr. 365. In a more extended 
ncts require an intention to commit sense it means kindred generally. 
them, the pnrty must intend to violate Bac. Max. Reg. 18. Blood is either 
the blockade, or his acts will be per. wAole blood, when the parties are 
feedy innocent; but this intention related through both the father and 
will be judged of by the circum- mother, or halj blood (q. v.) when 
stances. This violation may be, ei- they are related only through one of 
ther, by going into the place block. them. 5 Wharton, R. 477. 
aded, or by coming out of it with a BOARD OF CIVIL AUTHOR
cargo laden after the commencement ITY. A term used in Vermont. 
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This board is composed of the select. come 0. means of proof, of a want of 
men and justices of the peace of their good faith at the time. Vide Rob. 
respective towns. They are author· Fraud. Conv. 33, 34; Inst. 2, 6; 
ised to abate taxes, and the like. Dig. 41, 3, 10 and 44; lb. 41, 1, 

BODY POLITIC, gODerllment, 4~; Code, 7, 31; 9 Co. 11; Win. 
corporation" when applied to the go- gate's Maxims, max. :n; Lane, 47; 
vernment, this phrase signifies the Plowd. 473; 9 Pick. R. 265; 12 
*Ie, when it is passive; atmereign, Pick. R. 545; 8 Conn. R. 33t1; 10 
when it is active; pOlDer when com· Conn. R. 30; 3 Watts, R. 25; 5 
pared to its equal. As to the per· Wend. R. 20, 566. 
sons who compose the body politic BONA NOTABILIA, Engl. ec· 
or associate themselves, they take cle,ia,tical laID, notable goods. 
collectively the name of people, or When a person dies having at the 
r&atioll; and individually they are time of his death goods in any other 
citisma, when considered in relation diocese, besides the goods in the dio. 
ta their political rights, and au/Dect, cese where he dies, amounting to the 
as being admitted to the laws of the value of five pounds in the whole, 
.tate. When it refers to corporations he is said to have bona notabilia, 
the term body politic means that the in which ease proof of his will, or 
members of such corporation shall be granting letters of administration be. 
considered as an artiticial person. longs to the archbishop of the pro-

BOILARY. A term used to de-vince. 1'Roll. Ab. OOt:!; Toll. Ex. 
note the water which arises from a 51; Williams on Ex. Index, h. t. 
salt well, belonging to one who has BONA PERITURA, perishable 
no right to the soil. Ejectment may goods. An executor, administrator 
be maintained for it. 2 Hill. Ab. c. or trustee, is bound to use due dili. 
14, § 5; Co. Litt. 4 b. gence in disposing of perishable 

BONA, goods and chattels. Tn goods, such as fattened cattle. grain, 
the Roman law, it signified every fruit, or any other article which may 
kind of property, real, personal and be worse for keeping. Bac.Ab.Execu. 
mixed, but chiefly it applied to real tors,&c.(D); 11 Vin.Ab.lIl2; 1 Roll. 
e.tate" chattels being chiefly distin. Ab. 910; I) Co. 9; Cro. Eliz. 518 ; 
~hed by the words effect., mtma· Godb. 104; 3 Munf. R. 288; 1 
ble., &c. Bona were, however, die Beat. R. 5, 14; Dane's Ab. Index, 
vided into bona mobilia, and bona h. t. In Pennsylvania, when goods 
'",mobilia. It is taken in the civil are attached, they may be sold by 
law in nearly the same sense that order of court, when they are of a 
bienI (q. v.) means in the French perishable nature. Vide Wesk. 
law. on Ins. 390; Sergo on Attachm. 

BONA FIDE, in good faith. The Index. 
law requires all persons in their BOND, contract. An obligation or 
tJ'ansactions to act with good faith; bond is a deed whereby the obligor 
and a contract where the parties have obliges himself, his heirs, executors 
not acted bona fide is void at the and administrators, to pay a certain 
pleasure of the innocent party. 8 sum of money to another at a day 
John. R. 446; 12 John. R. 320; appointed. If this be all, the bond 
2 John. Ch. R. 35. Good faith at is called a single one, aimple:z: obli. 
the time of the contract and fraudu. Iltllio; but there is generally a con· 
lent acts subsequently to it, will not dition added, and if the obligor does 
vitiate it, but such subsequent acts of some particular act the obligation 
fraud raise a presumption, and be. shall be void, or else shall remain in 

VOL. 1.-19. 

Digitized by Google 



218 BON BOO 

full force. 2 BI. Com. 840. The alone is void, and the bond shall 
word bond ez iii termini imports a stand single and unconditional, for it 
sealed instrument. 2 S. & R. 602; is the folly of the obligor to enter into 
1 Bald. R. 129; 2 Porter, R. 19; 1 such an obligation from which he 
Blackf. R. 241; Harp. R. 434 i 6 can never be released. If it be to do 
Verm. R. 40. See Condition; Inter· a thing mal"m in Ie, the obligation 
ellt of ~y " PelltJlty. It is proposed itBelf is void, the whole contract be
to consider, 1. Of the form of a ing unlawful. 2 BI. Com. :i40; Bac. 
bond, namely, the words by which it Abr. Conditions, K, L; Com. Dig. 
may be made; the ceremonies reo Conditions, D 1, D 2, D 3, D 7, 
quired. 2. The condition. 3. Of the D 8. 
performance or discharge. III. 1. When, by the condition of 

I. 1. There must be parties to a an obligation, the act to be done to 
bond, an obligor and an obligee; no the obligee, is of its own nature trans
particular set of words are essential itory, as payment of money, delivery 
to create an obligation, but any of charters, or the like, and no time 
words which declare the intention of is limited, it ought to be performed in 
the· parties, and denote that one is convenient time. 6 Co. 31 ; Co. Lit. 
bound to the other, will be sufficient, 208; Roll. Abr. 436.-2. A pay. 
provided the ceremonies mentioned ment before the day is good. Co. 
below have been observed. Shep. Lit. 212, a; or before action brought, 
Touch. 367,8; Bac.Abr.Obligations, 10 Mass. 419; 11 Mass. 217.-3. If 
B; Com. Dig. Obligations, B 1.-2. the condition be to do a thing within • 
It must be in writing, on paper or a certain time, it may be performed 
parchment, and if it be made on other the last day of the time appointed. 
materials it is void. Bac. Abr. Obli· Bac. Abr. Conditions, P 3.-4. If 
gations, A.-3. It must be sealed, the condition be to do an act, without 
though it is not necessary that it limiting any time, he who has the 
should be mentioned in the writing benefit may do it at what time he 
that it is sealed. As to what is a pleases. Com. Dig. Conditions, G 
sufficient sealing, see the above case, 3.-5. When the place where the 
and the word, Seal.-4. It must be act to be performed is agreed upon, 
delivered by the party whose bond it the party who is to perform it is not 
is, to the other. Bec. Abr. Obliga. obliged to seek the opposite party 
tions, C. But the delivery and ac· elsewhere; nor is he to whom it is 
ceptance may be by attorney. The to be performed botmd to accept of 
date is not considered of the sub- the performance in another place. 
stance of a deed, and therefore a Roll. 445, 446; Com. Dig. Condi. 
bond which either has no date or an tions, G 9; Bae. Abr. Conditions, 
impossible one is still good, provided P 4. See Performance.-6. For 
the real day onts being dated or given, what amounts to a breach of a condi. 
that is, delivered, can be proved. 2 tion in a bond, see Bee. Abr. Condi. 
BI. Comm. 304; Com. Dig. Fait, B. tions, 0; Com. Dig. Conditions, M; 
3; 3 Call, 309. See Dat~. and this Diet., tit. Breach. 

II. The condition is either for the BONUS, c01ltrtJt:U. A premium 
payment of money, or for the per. paid to a grantor or vendor, as, the 
formance of something else. In the bank paid a bonus to the state for its 
latter case, if the condition be against charter; a consideration given for 
some nJle of law merely, positively what is received. 
impossible at the time of making it, BOOK. It is a work of the mind, 
uncertain or insensible, the condition written or printed, 80 large in extent 
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as to fOJ'Dl a volume. The copy.right leas than a city. 1 Mann. & Gran. 
(q. v.) or exclusive right to print and 1; 39 E. C. L. R. 323. 
publish a book, may be secured to the BOROUGH ENGLISH, Eng. 
author or his assigns for the tenn of lAw. This, as the Dame imports, , 
tweuty-eight years; and if the author relates exclusively to the English 
be living, and a citizen of the United law. It is a custom in many ancient 
States, or resident therein, the same boroughs, by which the youngest son 
right shall be continued to him for succeeds to the burgage tenement on 
the further term of fourteen years, the death of the father. 2 Bl. Com. 
by complying with the conditions of 83; in some parts of France, there 
the act of Congress ; one of which is, was a custom by which the youngest 
that he shall within three months af.. son was entitled to an advantage over 
ter publication, deliver, or cause to be the other children in the estate of 
delivered, a copy of the same to the their father. Merl. Rep. mot 
clerk of the said district. Act of Mainete. 
February 8, 1831. 4 Sharsw. cont. BORROWER, contract" is1he to 
of Story's L. U. S. 2223. whom a thing is lent at his request. 

BOOKS,comlllerce,account,. Mer· The contract of loan confers rights 
chants, traders and other persons, and imposes duties on the borrower. 
who are desirous of understanding 1. In general, he has the right to 
their affairs, and of explaining them use the thing borrowed, during the 
when necessary, keep, l,aday book; time and for the purpose intended be-
2, a journal; 3, a ledger; 4, a letter tween the parties; the right of using 
book; 6, an invoice book; 6, a cash the thing bailed, is strictly confined 
book; 7, a bill book; 8, a bank to the use, expressed or implied, in 
book; 9, a check book. The reader the particular transaction, and by 
is referred to these several articles. any excess, the borrower will make 
Commercial books are kept by sin· himself responsible. Jones's Bail. 
gle or by double entry. ment, 6S; 6 Mass. R. 104; Cro. 

BOOTY, tD4r, is the capture of Jac. 244; 2 Ld. Raym. 909; Ayl. 
personal property by a public enemy Pando B. 4, t. 16, p. 517; Domat, 
on land, in contradistinctioll to prize, B. 1, t. 6, ~ 2, n. 10, 11, 12; Dig. 
which is a capture of such property 13,6,18; Poth. PrAt a Usage, ch. 
by such an enemy on the sea. After 2, ~ 1, n. 22; 2 Buist. 306; Ersk. 
booty has been in complete posses. Pr. Laws of Scotl. B. 3, t. 1, ~ 9; 1 
sion of the enemy for twenty.four Const. Rep. So. Car. 121; Bracton, 
hours, it becomes ahllolutely his, lib. 3, ch. 2, ~ 1, p. 99. The loan 
without any rilJht of postliminy in is considered strictly personal, unless 
favour of the original owner, particu. from other circumstances a different 
larly when it has paseed, bona .~e, intention may be presumed. 1 Mod. 
into the handa of a neutral. 1 Kent, Rep. 210; S. C. 3 Salk. :.I7l. 
Com. 110. The right to the booty, 2. The borrower is bound to take 
Pothier says, belongs to the lOVe- extraordinary care of the thing bor. 
reign, but IOmetimes the right of the rowed; to use it according to the 
80vereign or the public is transferred intention of the lender; to restore 
to the soldiers to encourage them. it in proper time; to restore it in a 
Tr. du Droit de Propriete, part 1, c. proper condition. Of these in their 
2, art, 1, ~ 2; Burl. Nat. and Pol. order. 1. The loan being gratuitous, 
Law, vol. ii. part 4, c. 7, n. 12. the borrower is bound to extraordi. 

BOROUGH, an incorporated nary diligence, and is responsible for 
town; 10 called in the charter; it is slight neglect in relation to the thing 
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loaned. 2 Ld. Raym. 909, 916; bote, denoting a compensation for a 
Jones on Bailm. 65; 1 Dane's Abr. man slain; house.bote, cart· bote, 
ch. 17, art. 1 <!; Dig. 44, 7, 1, 4; plough.bote, signify that the tenant 
Poth. Pret a Usage, ch. 2, § 2, art. is privileged to cut wood for these 
21, n.48.-2. The use is to be ac· uses. 2 BI. Com. 35; Wood£ L. & 
cording to the condition of the loan; T. 232. 
if there is any excess in the nature, BOTELESS, or bootless, without 
time, manner, or quantity of the use, recompense, reward or satisfaction 
beyond what may be inferred to be made; unprofitable or without suc. 
within the intention of the parties, cess. 
the borrower will be responsible, not BOTTOMRY, maritime laID, is a 
only for any damages occa!!ioned by contract in nature of a mortgage of 
the excess, but even for losses by a ship, on which the owner borrows 
accidents, which could not be fore· money to enable him to fit out the 
seen or guarded against. 2 Ld. ship, or to purchase a cargo for a 
Raym. 909; Jones on Bailm. 68, 69. voyage proposed; and he pledges 
-a. The borrower is bound to make the keel or bottom of the ship, par. 
a return of the thing loaned, at the pro toto, as a security for the repay. 
time, in the place, and in the man· ment: and it is stipulated that if the 
ner contemplated by the contract. ship should be lost in the course of 
Domat, Liv. 1, t. 5, ~ 1, n. 11 ; Dig. the voyage, by any of the perils 
13,6,5,17. If the borrower does enumerated in the contract, the 
not return the thing at the proper lender also shall lose his money; 
time, he is deemed to be in default, but if the ship should arrive in 
and jg generally responsible for all safety, then he shall receive back 
injuries, even for accidents. Jones his principal, and also the interest 
on Bailm. 70; Pothier, Pret a agreed upon, which is generally 
Usage, ch. 2, § 3, art. 2, n. 60; called marine interest, however this 
Civil Code of Louis. art. 2870; Code may exceed the legal rate of interest. 
Civil, art. 1881; Ersk. Inst. B. 3, t. Not only the ship and tackle if they 
1, § 22; Ersk. Pro Laws of Scot!. arrive safe, but also the person of 
B. 3, t, 1, § 9.-4. As to the condi. the borrower is liable for the money 
tion in which the thing is to be reo lent and the marine interest. Sec 2 
slored. The borrower not being lia. BI. Com. 458 Marsh. Ins. B. 2, c. 
ble for anv loss or deterioration of 1; Ord. Louis XIV. B. 3, tit. 5; 
the thing, unless caused by his own Laws of Wisouy, art. 45; Code de 
neglect of duty, it follows, that it is Com. B. 2, tit. 9. 
sufficient if he returns it in the pro- The contract of bottomry should 
per manner and at the proper time, specify the principal lent, and the 
however much it may be deteriorated rate of marine interest agreed upon; 
from accidental or other causes, not the subject on which the loan is ef. 
connected with any such neglect. fected; the names of the vessel and 
Story on Bailm. ch. 4, § 268. Sec of the master; those of the lender 
generally, Story on Bailm. ch. 4; and borrower; whether the loan be 
Poth. Pret a Usage; 2 Kent, Com. for an entire voyage; for what voy· 
446-449; Yin. Abr. Bailment, B 6; age; and for what space of time ; and 
Bac. Abr. Bailment; Civil Code of the period of repayment. Code de 
Louis. art. 2869-2876. Vide Lender. Com. art. 311; Marsh. Ins. B. 2. 

BOTE, contract., a recompense, Bottomry differs materially from 
satisfaction, amends, profit or advan. a simple loan. In a loan, the money 
toge: hence came the word man· is at the risk of the borrower, and 
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must be paid at all events. But in 
bottomry, the money is at the risk 
of the lender during the voyage. 
Upon a loan only legal interest can 
be received; but upon bottomry, any 
interest may be legally reserved 
which the parties agree upon. 

See generally, Mete. & Perk. Dig. 
h. t.; Marsh. Inst. B. 2; Bac. Abr. 
Merchant, K; Com. Dig. Merchant, 
E 4; 3 Mass. 443; 8 Mass. 340: 
4 Binn. 244: 4 Cranch, 328; 3 
Johns. R. 35:l; 2 Johns. Cas. 250 ; 
1 Binn. 405; 8 Cranch, 418; 1 
Wheat. 96; 2 Dall. 194. See also 
this Diet. tit. Reapondenlia " Yin. 
Abr. Bottomry Bonds. 

BOUGHT NOTE, contract8, is 
an instnunent in writing, given by a 
broker to the seller of merchandize, 
in which is stated that the goods 
therein mentioned have been sold for 
him. This note is signed in the bro
ker's name, as agent of the buyer and 
seller; and, if he has not exceeded 
his authority, the parties are thereby 
respectively bound. 1 Bell's Com. 
(5th ed.) 435; Holt's C. 170; Story 
on .Agency, ~ 28; 9 B. & Cr. 78; 
17 E. C. L. R. 335; 5 B. & Ad. 
521; 1 N. R. 252; 1 Moo. & R. 
368; Moo. & M. 43; 22 E. C'. L. 
R.243; 2 M. & W. 440; Moo. & 
M. 43; 6 A. & T.486; 33 E. C. 
L R. 122; 16 East, 62; Gow, R. 
74; 1 Camp. R. 385; 4 Taunt. 
209; 7 Ves. 265. Vide Sold Note. 

BOUNDARY, ellaU8. By this 
tenn is understood, in general, every 
separation natural or artificial, which 
marks the confines or line of division 
of two contiguous estates. Boun
dary alSC) signifies stones or other 
materials inserted in the earth 00 

the confines of two estates. Boun
daries are either natural or artificial. 
A river or other stream is a natural 
boundary, and in that case the 
centre of the stream is the line; 20 
John. R. 91; 12 John. R. 252; 1 
.Rand. R. 417; 1 Halat. R. 1; 2 N. 
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H. Rep. 369; 6 Cowen R. 579; 4 
Pick. 268; 3 Randolph's R. 33; 4 
Mason's R. 349-397. An artificial 
boundary is one mad~ by man. The 
description of land, in a deed, by 
specific boundaries, is conclusive as 
to the quantity; and if the quantity 
be exp1"e2sed as a part of the des
cription it will be inoperative, and 
it is immaterial whether the quan
tity contained within the specific 
boundaries, be greater or less than 
that expressed. 5 Mass. 357; 1 
Caines's R. 493; 2 John. R. 27; 
15 John. 471; 17 John. R. 146; Id. 
29; 6 Cranch, 237; 4 Hen. & 
Munf. 125; 2 Bay R. 515; and the 
same rule is applicable, although 
neither the courses and distances, 
nor the estimated contents corres. 
pond with such specific boundaries. 
6 Mass. 131; 11 Mass. 193; 2 
Mass. 380; 5 Mass. 497; but these 
rules do not apply in cases where 
adherence to them would be plainly 
absurd. 17 Mass. 207. Vide 17 
S. & R. 104; 2 Mer. R. 507; 1 
Swanst. 9; 4 Ves. 180; 1 Stark. 
Ev. 169; 1 Phil. Ev. Index, h. t.; 
Chit. Pr. Index, h. t.; 1 Supp. to 
Ves. jr. 276; 2 Hill. Ab. c. 24, ~ 
209, and index, h. t. When a boun. 
dary, fixed and by mutual consent 
haa been been permitted to stand for 
twenty-one years, it cannot after. 
wards be disturbed.' In accordance 
with this rule, it has been decided, 
that where town lots have been occu. 
pied up to a line fence between them 
for more than twenty-one years, 
each party gained an incontrovertible 
right to the line thus established, and. 
this whether either party knew of 
the adverse claim or not; and wheth. 
er either party has more or less 
ground than was originally in the lot 
he owns. 9 Watts, R. 365. See 
Hov. Fr. c. 8, p. 239 to 234; 3 
Sumn. R. 170; Poth. Contr. de So. 
ciete, premo app. n. 231. 

BOUNTY, is a sum of money or 
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other thing, given, generally by the 
government, to certain persons, for 
some good they have done or are 
about to do to the public. As bounty 
upon the culture of silk; the bounty 
given to an enlisted soldier; and the 
like. It diffilrs from a reward, which 
is generally applied to particular 
cases; and from a payment, as their 
is no contract on the part of the re
ceiver of the bounty. 

BOVATA TERRJE. As much 
land as one ox can plough. 

BRANCH. This·is a metaphori. 
cal expression, which designates, in 
the genealogy of a numerous family, 
a portion of that family which has 
sprung from the same root or stock; 
these latter expressions, like the first 

, are also metaphorical. The whole 
of a genealogy is often called the 
genealogical trtf'" and sometimes it 
is made to take the form of a tree, 
which is in the first place divided 
into as many branches as there are 
children, afterwards into as many 
branches as there are grandchildren, 
then of great.grandchildren, &c. 
If, for example, it be desired to form 
the genealogical tree of Peter's fami. 
ly, Peter will be made the trunk of 
the tree ; if he has had two children, 
John and James, their names will be 
written on the first two branches; 
which will themselves shoot out as 
many twigs as John and James have 
children; these will produce others, 
till the whole family shall be repre. 
sented on the tree; thus the origin, 
the application, and the use of the 
word branch in genealogy will be at 
once perceived. 

BREACH, co"tract., tort., the 
violation of an obligation or duty; 
as a breach of a covenant is the 
non.performance of a covenant, the 
breach of a duty, is the refusal or 
neglect to execute an office, trust or 
the like, according to law; breach of 
1.:16 peace is the disturbance of the 
public pence. Vide article Peace. 

BRE 

Breach of prison, is the act of escap
ing from prison. 1 Russ. Cr. 37t1; 
4 81. Com. 129; .2 Hawk. P. C. c. 
18, s. 1 ; 7 Conn. R. 752 j and arti. 
cles Fal.e Impri,onment .. lmpri.oll. 
ment.. Regular and lrreguulr pro. 
ce".. Pri.OIl. A breach of promise, 
is the non· performance of a promise 
or engagement. For breaches of con· 
trscts, the remedy is by an action on 
such contracts; for the breach of 
those duties which amount to quasi 
contracts, the remedy is also a civil 
action j and for breaches of peace or 
violations of the public law, the 
offender may be indicted for a misde. 
meanor. 

TO BRAND. An ancient mode 
of punishment, which was to inflict a 
mark on an offender with a hot iron. 
This barbarous punishment has been 
generally disused. 

BRANDY. A spirituous .liquor 
made of wine by distillation. See 
Stat. 22 Car. 2, c.4. 

BREACH, pleading, is that part 
of the declaration in which the vio
lation of the defendant's contract is 
stated. It is usual in assumpsit to 
introduce the statement of the parti. 
cular breach, with the allegation 
that the defendant contriving and 
fraudulently intending craftily and 
subtilely to deceive and defraud the 
plaintiff, neglected and refused to 
perform, or performed the particular 
act, contrary to the previous stipula. 
tion. In debt the breach or cause of 
action complained of must proceed 
only for the non.payment of money 
previously alleged to be payable j and 
sl1ch breach is nearly similar, whether 
the action be in debt on simple con· 
tract, specialty, record or statute, and 
is usually of the following form: 
"Yet the said defendant, although 
often requested so to do, hath not as 
yet paid the said sum of --dollars, 
above demanded, nor any part thereof 
to the said plaintiff, but hath hitherto 
wholly neglected and refused so to 
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do, to the damage of the said plain. the possession as the means of con· 
tiff -- dollars, and therefore he verling the goods to his own use, and 
brings suit, &C. The breach must does so convert them, it is larceny; 
obviously be governed by the nature but if the owner part with the pro
of the stipulation; it ought to be as· perly, although fraudulent means 
signed in the contract, either nega· have been used to obtain it, the act 
lively or affirmatively, or in words of convertion is not larceny. lb. Alis. 
which are co-extensive with its im. Prine. c. 12, p. :i54. 
port and effect. Com. Dig. Pleader, BREAK DOWN. This phrase is 
C 4.') to 49; 2 Saund. 181, b, c; 6 applied to a witness who has made a 
Cranch, 127; and see 5 John. R. statement of what he will swear to, 
168; 8 John. R. 111; 7 John. R. and who~ afterwards, when under the 
3-t6; 4 Dall. 43tS; 2 Hen. & Munf. influence of his oath, contradicts or 
446. When the contract is in the materially qualifies such previous 
disjunctive, as, on a promise to deli. statement. He is then said to break 
ver a horse by a particular day, or down. :i Chit. Pro 840. 
pay a sum of money, the breach BREAKING. Forcibly tearing 
ought to be assigned that the defend- asunder. In cases of burglary and 
ant did not do the one act nor the house· breaking, the removal of any 
other. 1 Sid. 440; Hardr. 320; part of the house or of the fastenings 
Com. Dig. Pleader, C. provided to secure it, with violence 

BREACH OF THE PEACE, and a felonious intent, is called a 
eriminallalD. Any offence against breaking. The breaking is actual, as 
public tranquillity, or against person in the above case, or constructive, as 
or property, when accompanied by when the burglar or house.breaker, 
violence; any act of public indeco- gains an entry by fraud, conspiracy 
rum. Vide article Peare. or threats. 2 Russ. on Cr. 2; 2 Chit. 

BREACH OF TRUST, is the Cr. Law, 1092, 1 Hale, P. C. 553; 
wilful misappropriation, by a trus- Alis. Prine 282, 291; in England it 
tee, of a thing which had been law. has been decided that if the sash of 
1illly delivered to him in confidence. a window be partly open, but not 
The distinction between larceny and sufficiently so to admit a person, the 
a breach of trust is to be found chiefly raising of it so as to admit a perIK)D 
in the terms or way in which tho is Dot a breaking of the house. 1 
thing was taken originally into the Moodv, Cr. Cos. 17~. No reasons 
party's possession; and the rule ore aSsigned. It is difficult to con· 
·seems to be, that whenever the arti. ceive how a window made in the 
cle is obtained upon a fair contract, usual way, can be otherwise than 
not for a mere temporary purpose. or partially open, and what will amount 
by one who is in the employment of to a sufficient opening to render a 
the deliverer, then the subsequent further opening not a breaking1 But 
misappropriation is to be considered sec 1 Moody, Cr. Cas. 327, 377; 
as an act of breach of trust. This and Burglary. 
rule is, however, subject to many BREAKING DOORS, is the act 
nice distinctions. 15 S. & R. 9:1, 97. of forcibly removing the fastenings of 
It has been adjudged that when the a house, so that a person mal enter. 
owner of goods parts with the po~. It is a maxim that every man 8 house 
"_lion for a particular purpose, and is his Ct.1Stie, and it is protected from 
the person who receives them avow· every unlnwful invasion. An officer 
edly for that purpose, has at the time having a lawful process of a crimi. 
a fraudulent intention to make use of nal nature, authorising him to do so, 
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may break an outer door, if upon mandate directed to a sheriff com· 
making a demand of admittance it is manding him to deliver 10 his suc
refused. The house may also be cesaor the county and the appurte
broken open for the purpose of exe- Dances, with all the briefs, rolls, reo 
cuting a writ of habere facias. I) Co. membrancers, and all other things be-
93; &C. Ab. Sheriff, N g. The longing to his office. 
house protects the owner from the BRIBE, eri.. larD. The gift or 
service of all civil process in the promise, which is accepted, of some 
first instance, but not if he is once advantage, as the inducement for 
lawfully arrested, and he takes refuge some illegal act or omission; or of 
in his own house; in that case the some illegal emolument, as a consi· 
officer may pursue him, and break deration, for preferring one person to 
open any door for the purpose. Fos- another, iq the performance of a 
ter, 320; 1 R~le's R. 138; Cro. legal act. 
Jac.555. V. Door; Houae. BRIBERY, cri ... larD, is the reo 

BREATH, med. JUN. The air ceiving or offering any undue reward 
expelled from the chest at each expi- by or to any person whomsoever, 
ration. Breathing though a usual whose ordinary profession or bus
sign of life, is not conclusive that a ineas relates to the administration 
child was rDhol', bom alive, as of public justice, in order to in· 
breathing may take place before the fluence his behaviour in office, and 
whole delivery of the mother is com· to incline him to act contrary to his 
plete. Until the child is wholl, born duty and the known rules of honesty 
it being killed maliciously is not mur- and integrity. 3 IneL149; 1 Hawk. 
der or infanticide, (q. v.) 5 Carr. & P. C. c. 67, So 2; 4 Bl. Com. 139; 
Payn. 3:!9; S. C. 24 Eng\. C. L. R. 1 Russ. Cr. 156. The term bribery 
344. Vide Birth; Ljfe. extends now further and includes the 

BREPHOTROPHl, cioil low. oflence of giving a bribe to many 
Persons appointed to take care of other officers. The offence of the 
houses destined to receive foundlings. giver and of the receiver of the bribe 
Clef Lois Rom. mot Administra- has the same name. For the sake of 
teurs. distinction that of the former might 

BREVE, practice, is a writ in be properly denominated positive., 
which the cause of action is briefly while that of the latter might be 
stated, hence its name. It is issued called negative bribery. 
to summon or attach a defendant reo An attempt to bribe, though unsuc· 
quiring him 10 answer to an action, cesaful, has been holden to be crimi
or any thing commanded to be done nal, and the offender may be indicted. 
by the same. 2 Dall. 384; 4 Burr. 2500; 3 Inst. 

BREVE DE RECTO. A writ of 147; 2 Campb. R. 229; 2 Wash. 
right, (q, v.) 88; 1 Virgo Cas. 188; 2 Virgo Cas. 

BREVIA FORMATA, Eragluh 460. 
loti', is the appellation given to the BRIBOUR. One that pilfers other 
collection in the book styled, Tlae men's goods; a thief. See 28 E. :l, 
RegUter of Writ" (q. v.) when .C. 1. 
other forms were invented. The BRIDGE, is a building construct
brevia formtJta were adapted to ed Qver a river, creek, or other stream, 
those causes of complaint that most or over a ditch or otber place, in or
frequently occurred. der to facilitate the passage over the 

BREVIBUS ET ROLULIS LI- same. Bridges are of several kinds, 
BERANDIS. E1I8. law. A writ or public and private. Public bridges 
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may be divided into, lst, those which facts are to be proved, or if there be 
belong to the public, as state, county written evidence, an abstract of such 
or township bridges, over which all evidence. 5th. The personal chao 
the people have a right to pass, with racter of the witnesses should be 
or without paying toll; these are mentioned; whether the moral chao 
built by public authority at the public racter is good or bad, whether they 
expeose, either of the state itself, or are naturally timid or over.zealous, 
a district or part of the state. 2dly, whether firm or wavering. 6th. If 
those which have been built by com· known, the evidence of the opposite 
panics, or at the expeose of private party, and such facts as are calcula. 
individuals, and over which all the ted to oppose, confute, or repel it. 
people have a right to pass, on the Perspicuity and conciseness are the 
pRyment ofa toll fixed by law; 3dly, most desirable qualitiesofa brief, but 
those which have been built by pri- when the facts are material they can· 
vate individuals, and which have been not be too numerous, when the ar· 
dedicated to public uses. 2 East, R. gument is pertinent and weighty, it 
356; :; Burr. R. 2594; 2 BI. R. 685; cannot be too extended. Brief is 
1 Camp. R.262, n.; 2 M. & S. 262. also used in thesenseofbrt1'e,(q. v.) 
A prifHlte bridge is one erected for BRIEF OF TITLE, practice, 
the use of one or more private per. con~yancing, is an abridgment of 
SODS; such bridge will not be consi. all the patents, deeds, indentures, 
dered a public bridge although it may agreements, records and papers reo 
be occasionally used by the public. lating to certain real estate. In 
12 East, R. 203, 4. Vide 7 Pick. making a brief of title, the practi. 
R. 344; 11 Pet. R. 539; 7 N. H. tioner should be careful to place 
Rep. 59; 1 Pick. R. 43~; 4 John. every deed and other paper in chro
Ch. R.150. nological order. The date of each 

BRIEF, Eccl. laID. The name deed; the names of th~ parties; the 
of a kind ofpRpal rescript. Briefs are consideration; the description of the 
writings sealed with wax, and differ property; should be particularly not· 
in this respect from bulu, (q. v.) ed, and all covenants should also be 
which are sealed with lead. They particularly ioserted. 
are 80 called, because they usually BROCAGE, contract" the wages 
are comprised in short compendious or c{)mmissions of a broker; his oc
writings. Ayl. Parerg. 132. cupation is also sometimes called bro-

BRIEF, practice, is a detailed and cage. This word is also spelled bro
abridged statement of a party's case. kerage. 
It should contain, 1st. A statement BROKERAGE, ('ontract" the 
of the names of the parties, and of trade or occupation of a broker; the 
their residence and occupation, the commissions paid to a broker for his 
character in which they sue and are services. 
sued, and wherefore they prosecute or BROKERS, commerce, are those 
resist the action. 2d. An abridg. who are engaged for others, in the 
ment of all the pleadings. 3d. A negotiation of contracts, relative to 
regular, chronological and methodi. property, with the custody of which 
cal statement of the facts in plain they have no concern. Paley on 
common language. 4th. A summa- Agency, 13,; see Com. Dig. Mer. 
ry of the points or questions in issue, chant, C. A broker is, for some 
Bnd of the proof which is to support purposes, treated as the agent of both 
IfUCh issues, mentioning specially the parties; but in the first place, he is 
names of the witnesses by which the deemed the agent only of the person 
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by whom he is originally employed; they deaceDd from the same ftlther, 
and does not become the agent of the but not the same mother, they are 
other until the bargain or contract COfIIGngaine brDller. " when they 
has been definitely settled, as to its are the issue of the same mother, but 
tenns, between the pnncipals. Paley, not the same father, they are uteri,.. 
Ag. by Lloyd, 171, DOte (p); 1 Y. brotkr,... A IuJlj brDlMr, is one 
& J. 387. There are several kinds who is born of the same ftlther or ~ 
of brokers, as, Ezcha'We Brolttr., ther, but not of both. One born of 
such as negotiate in all matters of the same parents before they were 
exchange with foreig6 countries. married, a ltfl-aided brDlker; and a 
Skip B,.o1ttr., those who transact bastard born of the same father or 
business between the owners of ves· mother, is called a flD.tvral bJ'DI/atr. 
sels, and the merchants who send Vide Blood " Half blood; Line; 
cargoes. luuranct Brolt",.., those and Merl. Repert. mot Frere; Dict. 
who manage the concerns both of de Jurisp. mot Frere; Code, 3,28, 
the insurer and the insured. Pa'IDn 27; Nov. 84, pnef; Dane's Abo In. 
B,.o1ttr., those who lend money upon dex, h. t. 
goods to necessitous people at inter. BROTHER·IN·LA W, dOflW •• ,.e
est. Vide Story on Ag. ~ 28 to 32; lat. The brother of a man's wife, 
T. L. h. t.; Maly. Lex Mer. 143; or the husband ofa person's sister. 
2 H. Bl. 555; 4 Burr. R. 2103; 4 There is no relationship between 
Kent, Com. 622, note (d), 3d ed.; these parties, there is a mere affinity. 
Liv. on Ag. Index,h. t.; Chit. Com. BRUISE, mtd.juriltp., is an inju. 
L. Index, h. t., and articles Agency; ry done with violence to the person, 
Age,.t; Boug/at note; Factor; Sold without breaking the skin; it is near· 
note. Iy synonymous with cantwion, (q. v.) 

BROTHELS, crifl&.lalO. Bawdy 1 Ch. Pro 38. Vide 4 Car. & P. 381, 
houses, the common habitations of 487, 558, 1>65; Eng. C. L. Rep. 480, 
prostitutes; such places have always 526. 629. Vide WOIInd. 
been common nuisances in the United BUBBLE ACT, Eng. lalO. The 
States, and the keepers of them may name given to the statute 6 Geo. 1, 
be fined and imprisoned. Till the Co 18, which was passed in 1719, 
time of Henry VIII., they were Ii. and was intended "for restraining 
censed in England, when that luci· several extravagant and unwarranta
vious prince suppressed them. Vide ble practices therein mentioned." See 
3 Inst. 205, 6; fOr the history of 2 P. Wms. 219. 
these pernicious places, see Merl. BUGGERY, cri ... _, is the de
Repert. mot BonIel; Parent Du· testable crime of having commeroe 
chatellet, De la Prostitution dans la contrary to the order of nature by 
viDe de Paris, c. 5, ~ 1. mankind with mankind, or with brute 

BROTHER, domt". relate He beasts, or by womankind with brute 
who is born fioom the same father beasts. 3 Inst. 68; 12 Co. 36; 
and motht'r with another, or of one Dane's Ab. Index, h. t.; Merl. Re. 
of them only. Brothers are of the pert, mot Bestialite. This is a highly 
whole blood when they are born from penal ofience. • 
the same father and mother, and of BUILDING, utate., is'an edifice 
the half blood, when they are the erected by art and fixed upon or on 
issue of one of them only. In the the soil, composed of ditrerent pieces 
civil law when they are the children of stone, brick, marble, wood or other 
of the same father and mother, they proper substance, connected together, 
are called brDller. 8ft'1IUJira; when and designed for permanent use in the 
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position in which it is so fixed. Every to show the place where it is shallow I 
1MIildina is an aooeasory'to the soil, to indicate the danger there is to nave 
IU1d is therefore real estate: it belongs igation. 
to the owner of the 8()il. Cruise, tit. BUREAU, a French word which 
1, s. 46. Vide 1 Chit. Pr.U8, 171; literally means a large writing table. 
Salk. 459; Hob. 131. It is used figuratively for the place 

BULK, contract., is said to be where business is transacted; it has 
merchandise which is neither count· been borrowed by us, and used in 
ed, weighed nor measured. A sale nearly the same sense; as, the bu. 
by bulk, is a sale of a quantity of reau of the secretary of state. Vide 
goods such as they are, without mea- Merl. Reper. h. t. 
suring, counting or weighing. Giv. BURGAGE, Eng. _. It is a 
Code of Louis. a. 3522, n. 6. species of tenure in socage; it is 

BULL, eMlu. laID. A letter from where the king or other person is lord 
the pope of Rome, written on parch. of an ancient borough, in which the 
ment, to which is attached a leaden tenements are held by a rent certain. 
Belli, impressed with the images of 2 BI. Com. 82. 
Saint Peter and Saint Paul. There BURGESS, a magistrate of a 
are three kinds of apostolical rescripts, borough; generally, the chief officer 
the lwiif, the 8ignature, and the 6ull, of the corporation, who performs, 
which is most commonly used in within the borough, the same kind 
legal matters. Bulls may be com· of duties which a mayor does in a 
pared to the edicts and letters.patent city. In England the word is some
of secular princes: when the bull times applied to all the inhabitants of 
grants a favour, the seal is attached a borough, who are called burgesses; 
by means of silken strings, and when, sometimes it signifies the representa
to direct execution to be performed, tives of a borough in parliament. 
with ftax cords. They are written in BURGLARIOUSLY, pleading. ; 
Latin, in a round and gothic hand. this is a technical word which must 
Ayl. Par. 132; Ayl. Pando 21; necessarily be introduced into an in· 
Mer. Rep. h. t. dictment in cases of burglary; the 

BULLION, in its usual accepta. offence must be charged to have been 
lion, is uncoined gold or silver, in committed burglariously, DO other 
bars, plates, or other masses. 1 East, word will answer the same purpose, 
P. C. 18~. In the acts of Congress, nor will any circumlocution be suffi. 
the term is also applied to copper cient. 4 Co. 39; 5 Co. 121 ; Cro. 
properly manufactured for the pur. Eliz. 920; Bac. Ab. Indictment, G 
poee of being coined into money. 1; Com. Dig. Indictment, G 6; 1 
For the acts of Congress authorising Chit. Cr. Law, -242. 
the coinage of bullion for private BURGLARY, criID. laftl, is the 
iodividuals, see Act of April, 2, 1792, breaking and entering the house of 
&14,1 Story, 230; Act of May 19, another in the night time with intent 
1828, 4 Sharsw. cont. of Story's to commit a felony therein, whether 
Laws U. S. 2120; Act of June 28, the felony be actually committed or 
1834, Id. 2376; Act of January 18, not. 3 Inst. 63; 1 Hale, 549; 1 
1837, Id. 2522 to 2529. See for the Hawk. c. l a8, s. 1; 4 BI. Com. 224; 
English law on the subject of crimes 2 East, P. C. Co 15, 8. 1, p. 484; 2 
against bullion, 1 Hawk. P. C. 32 to Russell on Cr. 2; Roscoe, Cr. Ev. 
41. 252; Coxe, R. 441; 7 Mass. Rep. 

BUOY, a piece of wood, or an 247. The circumstances essential 
empty barrel, floating on the water, to be considered are, 1, in what place 
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the oftimce must be committed; 2, 
at what time; 8, by what means; 4, 
with what intention. 1st. I" IDAa' 
place tAe burglary mlUt be commit
ted. It must, in general, be commit. 
ted in a mansion hoU8e, actually occu· 
pied as a dwelling; but if it be left by 
the owner, animo rtftrtaM&, though 

• DO person resides in it in his absence, 
it is still his mansion. Fost. 77 ; 3 
Rawle, 207; the principal question 
at the present day, is what is to be 
deemed a dwelling-house. 1 Leach, 
185; 2 Leach, 771; lb. tl76; a Inst. 
64; 1 Leach, 305; 1 Hale, 558; 
Hawk. c. 38, s. 18; 1 Russ. on Cr. 
16; 3 Sergo & Rawle, 199; 4 John. 
R. 424; 1 Nott & M'Cord, 583; 1 
Hayw. 102, 242; Com. Dig. Jus
tices, (P 5); 2 East, P. C.504. 2. 
At IDha' time it must be committed. 
rrhe offence must be committed in the 
night, for in the day time there can 
be no burglary. 4 BI. Com. 224. 
For this purpose it is night only when 
by the light of the sun a person can· 
not reasonably discern the face or 
countenance of another. 1 Hale, 
550; 3 Inst. 63. This rule it is evi
dent does not apply to moonlight, 4 
BI. Com. 224; 2 Russ. on Cr. 3.2. 
The breaking and entering need not 
be done the same night. 1 Russ. & Ry. 
417; but it is necessary the break
ing and entering should be in the 
night time, for if the breaking be in 
day light and the entry in the night, 
or "ice tler,a, it will not be burglary. 
'1 Hale, 551; 2 Russ. on Cr. ~2. 
Vide Com. Dig. Justices, (P 2); 2 
Chit. Cr. Law, 1092. 3. The mealll 
.,.ed. There must be both a break
ing and an entry. First, of the 
breaking which may be actual or 
constructive. An actual breakilll( 
takes place when the burglar breaks 
or removes any pIlrt of the house or 
the fastenings provided for it, with 
violence. Breaking a window, taking 
a pane of glass out by breaking or 
bending the nails or other fastenings, 

BUR 

raising a latch where the door is not 
otherwise fastened, picking. open a 
lock with a false key, putting back 
the lock of a door or the fastening 
of a window, with an instrument, 
turning the key when the door is 
locked in the inside, or ullioosening 
any other fastening which the owner 
has provided, are several instances 
of actual breaking. According to the 
Scotch law, entering a house by· 
means of the true key, while in the 
door, or when it had been stolen, is a 
breaking. Alis. Pro Cr. Law, 28-1. 
Collltructifle breaking' are such 
when the burglar gains an entry by 
fraud, conspiracy or threats. 2 Russ. 
on Cr. 2; 2 Chit. Cr. Law, 109:1. 
The breaking of an inner door of the 
house will be sufficient to constitute a 
burglary. 1 Hale, 553. Any, the 
least, entry, with the whole or any 
part of the body, hand, or foot, or 
with any instrument or weapon, intro
duced for the purpose of committing 
a felony, will be sufficient to consti. 
tute the offence. a Inst. 64; 4 BI. 
Com. 227; Dac. Ab. Burglary, B; 
Com. Dig. Justices, (P 4). But the 
introouction of an instrument, in 
the act of breaking the house, will 
not be a sufficient entry unless it be 
introduced for the purpose of commit. 
ing a felony. 4. The int(,ntion. 
The intent of the breaking and entry 
must be felonious; if a felony how
ever be committed, the act will be 
prima facie pregnant evidence of an 
intent to commit it. If the breaking 
and entry be with an intention to 
commit a bare trespass, and nothing 
further is done, the offence will not be 
a burglary. 1 Hale, 560; East,P. C. 
509,514,515; 2 Russ. on Cr. 33. 

BURNING, vide .tcddent jAr-
1071,. Fir,., accidental. 

BURYING GROUND, a place 
appropriated for depositing the dead; 
a cemetery. In Massachusetts bury. 
ing grounds cannot be appropriated 
to roads without the consent of the 
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owners. Massachusetts Revised St. 
239. 

BUSHEL, tnell8Ure. The Win. 
chester bushel, established by the 13 
W. III. c. 5, A.. D. 1701, was made 
the standard of grain; a cylindrical 
vessel, eighteen and a half inches in 
diameter, and eight inches deep inside, 
contains a bushel; the capacity is 
2145.42 cubic inches. By law or 
usage it is established in most of the 
United States. The exceptions, as 
far as known, are Connecticut, where 
the bushel holds :1198 cubic inches ; 
Kentucky, 21501; Indiana, Ohio, 
Mississippi and Missouri, where it 
contains 2150 -hr cubic inches. Dane's 
Ab. c. 211, a. 12, s. 4. 

BUTT. A measure of capacity, 
equal to one hundred and eight gal. 
Ions. See MeallUre. 

BUYER, co1llracU. A purchaser; 
(q. v.) a vendee. 

BUYING OF TITLES. The 
purchase of the rigbts of a person to 
a piece of land when the seller is dis. 
seised. Wben a deed is made by 
one who, though baving a legal right. 
to land, is at the time of the convey. 
ance disseised, as a general rule, the 
sale is void; the ,law will not permit 
any person to sell a quarrel, or as it 
is commonly termed, a pretended title. 
Such a conveyance is an offence at 
common law, and by a statute of Hen. 
YIII. This rule has been generally 
adopted in the United States, and is 
affirmed by express statute. In some 
of the states, it has been modified or 
abolished. It bas been recognized in 
Massachusetts and Indiana. 1 Ind. 
R.127. In Massaclllusetts, tbere is 
no statute on tbe subject, but the act 
bas always been unlawful. 5 Pick. 
R. 356. In Connecticut the seller 
and tbe buyer forfeit, each one half 
the value of the land. 4 Conn. 575. 
In New York, a person disseised can· 
not convey, except by way of mort. 
gage. But tbe statute does not apply 
to judicial sales. 6 Wend. 224; see 

VOL. 1.-20. 
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4 Wend. 474; 2 John. Cas. 58; 3 
Cow. 89; 5 Wend. S3t; 5 Cow. 74; 
13 John. 466; 8 Wend. 629; 7 
Wend. 53, .15:l; 11 Wend. 442; 13 
John. 289. In North Carolina and 
South Carolina, a conveyance by a 
disseisee is illegal; the seLIer forfeits 
the land, and the buyer its value. In 
Kentucky such sale is void. 1 Dana, 
R. 566. But when the deeds were 
made since the passage of the statute 
of 1798, the grantee might, under 
that act, sue for land conveyed to him, 
which was adversely possessed by an. 
other, as tbe grantor might have done 
before. Tbe statute rendered trans· 
fers valid to pass the title. 2 Lilt. 
393; 1 Wheat. 292; 2 Litt. :.125; 
3 Dana, 309. The statute of 1824, 
" to revive and amend the champerty 
and maintenance law," forbids the 
buying of titles where there is an 
adverse possession. See3J.J. Marsh. 
549; 2 Dana, 374; 6 J. J. Marsh. 
490, 584. In Ohio, tbe purchase of 
land from one against whom a suit is 
pen~ for it, is void, except ~aainst 
himself, if he prevails. Walk. Intr. 
297,351, li52. In Pennsylvania, 2 
Watts, R. 272; Illinois, Ill. Rev. L. 
130; Missouri, Missa. St. 11 Q, a 
deed is valid, though there be an 
adverse possession. 2 Hill. Ab. c. 
33, ~ 42 to 52. The Roman law 
forbade the sale of a rigbt or thing in 
litigation. Code, 8, 37, 2. 

BY ESTIMATION, contractl. 
In sales of land it not unfrequently 
occurs that the property is said to 
contain a certain number of acres, 
by eatimntion, or so many acres, 
more or Ie". When these expres. 
sions are used, if the land fall short 
by a small quantity, the purchaser 
will receive no relief. In one case 
of this kind, the land fell short two
fifths, and the purchaser received no 
relief. 2 Freem. 106, vide 1 Finch, 
109; 1 CaLI, R. 301; 6 Binn. Rep. 
106; 1 Serg. & Rawle, R. 166; 1 
Yeates, R. 322; 2 John. R. 37; I) 
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John. R. 608; 15 John. R. 471 ; 1 pel'BOD8 in whom it is vested by the 
Caines, R. 493; 3 Mass. Rep. 380; charter; but if that instrument is 
6 Mass. R. 355; 1 Root, R. 628; silent on that subject, it resides in 
4 Hen. & Munf. 184; the meaning the members of the corporation at 
of these words has never been pre- large. Harris & Gill's R. 324; " 
cisely ascertained by judicial deci- Burr. 2515, 25:l1; 6 Bro. P. C. 
sion. See Sugel. Vend. 231 to 236, 519. The constitution of the United 
and the cases cited under the article States, and acts of congress made in 
COII8truction; More or k .. ; 8u6- conformity to it; the constitution of 
dillinOft. the state in which a corporation is 

BY -LA WS, are rules and oreli- located, and acts of the legislature, 
nances made by a corporation for its constitutionally made, together with 
own government. The power to the common law as there accepted, 
make by-laws is usually conferred are of superior force to any by-law; 
by express terms of the charter cre- and such by-law, when contrary to 
aring the corporation, though, when either of them, is therefore void, 
not expressly granted, it is given by whether the charter authorizes the 
implication, and it is incident to the making of such by-law or not; be
very existence of a corporation. cause no legislature ('.an grant power 
When there is an express grant, larger than they themselves possess. 
limited to certain cases and for eer- 7 Cowen's R. 585; Id. 604; I) 

tain purposes, the corporate power of Cowen's R. 538. Vide, generally, 
legislation is confined to the objects Ang. on Corp. ch. 9; WiIlc.9n Corp. 
specified, all others being excluded ch. 2, s. :I; Hac. Ab. h. t.; 4 
by implication. 2 Kyd on Corp. Vin. Ab. 301; Dane's Ab. Index, 
102; 2 P. Wms. 207; Ang. on h. t.; Com. Dig, h. t.; and Id. vol. 
Corp. 177. The power of making viii. h. t. 
by-laws, is to be exercised by those 

C. 

CADASTRE. A term derived 
from the French, which has been 
adopted in Louisiana, and which 
signifies the official staterpent of the 
quantity and value of real property 
in any district, made for the purpose 
of justly apportioning the taxes pay
able on such property. 3 Amer. St. 
Papers, 679; 12 Pet. 428, n. 

CALENDAR. See Almanac. 
CALENDAR, crim. larD, is a list 

of prisoners, containing their names, 
the time when they were committed, 
and by whom, and the cause of their 
commitments. 

CALLING THE PLAINTIFF, 
practice. When a plaintiff perceives 
that he has not given evidence to 

maintain his issue, and intends to 
become nonsuitcd, he withdraws 
himself, when the cryer is ordered to 
call the plaintiff, and on his failing 
to appear, he becomes nonsuited. 3 
BI. Com. 376. 

CALUMNIATORS, cimllav:, are 
persons who accuse others of having 
committed cril1ll!J8, whom they know 
to be innocent. Code, 9, 46, 9. 

CAMPARTUM. A part or por
tion of a larger field or ground, which 
would otherwise be in gross or com
mon. Vide Cha",perly. 

CANCELLATION, in its general 
acceptation, is the act of crossing 11 

writing; it is used sometimes to 
signify the manual operation of tear-
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ing or destroying the instrument itself. governments to be executed there. 
Hyde v. Hyde, 1 Eq. Cas. Abr. 409; Three miles is considered as the 
Rob. on Wills, 367, n. Cancelling greatest distance tha~ the force of 
a will, culimo rnoe4ndi, is a revoca- gun.powder can carry a bomb or a 
tion of it, and it is unnecessary to ball. Azun. Mar. LBw, part 2, c. 2, 
show a complete destruction or obli· art. 2, § 15; Bouch. Inst. n. 1848. 
teration. 2 B. & B. 650; 3 B. & A. The anonymous author of the poem, 
489; 2 BI. R. 1043; 2 Nott & del della Natura, lib. 6, expresses this 
M'Cord, :472; Whart. Dig. Willa, idea in the following lines : 
C.; 4 Mass. 462. But the mere act Tanla .' .. Inu in mar queatu dominio, 
of cancelling a will is nothing, unless QUInt' _r puo d'anlelllUrlle e lrUardia, 
it be done 4nilllO retWCantli, and evi· .'induye pUG da lerra in mar yibnndoli 
deuce is admissible to show, quo Corer di cavo bronm 8000>Il10 !"ulmino. 

animo the testator cancelled it. 7 Far o. the IOYereign can dofend biB I.ay, 
Johns. 394; :l Dall. ~66; S. C. 2 Elltenda hie empire o'er the wat"l .al; 
Yeales, 170; 4 Serg. & Rawle, :497; Tbe Ihol aentthundering to the liquid plain, 

"._.. 2 D II 267 3 H & A.irns the Ii mill of biB jUllt domain. CIIQI a • , n.; en. 
Munf. 502; Rob. on Wills, 365; Vide Leape. 
Lovel. 178; Toll. on Ex'rs, Index, CAPACITY. This word is taken 
h. 1.; 8 Stark. Ev. 1714; 1 Ad- in various senses. I. It is that apo 
dams's Rep. 52; 2 &CI. Rep. 2:J. titude which good order requires a 
As to the effect of cancelling a deed, man should possess for the employ
which has not been recorded, see 1 ment to which he is destined. The 
Addams's Rep. 1 ; Palm. 403; Latch. constitution requires that the presi-
226; Gilb. Law Ev. 109, 110; 2 dent, senators and representatives 
H. BI. 263; 2 Johns. 87; 1 Greenl. should have attained certain ages, 
R. 78; 10 Mass. 403; 9 Pick. 105; and in the case of the senators and 
4 N. H. Rep. 191; Greenl. Ev. § representatives that they shollld have 
265. local qualifications; without these 

CANON, eeel. 14"'. This word they have no capacity to se"e in 
is taken from the Greek, and s~- these offices. 2. Capacity is more 
fies a rule or law. In the ecclesl88- particularly applied to the legal abi
tical law, it is also applied to desig- lity in a party to contract, to devise 
nate an order of religious persona. or bequeath, to grant lands or receive 

CANON LAW,see La"" Canma. such grants, to give or to receive, to 
CANNON SHOT, ","r, is the 'inherit, to marry, and the like. 2 

distance which a cannon will throw a Com. Dig. 294; Dane's Ab. Index, 
ball. The whole space of the sea, h. 1. 
within cannon shot of the coast, is CAPAX DOLI. Capable of com
considered 88 making a part of the milling crime. This is said of one 
territory; and, for that reason, a who has sufficient mind and under
vessel taken under the cannon of a standing to be made responsible for 
neutral fortress, is not a lawful prize. his actions, and who possesses legal 
Vatt. b. 1, C. 23, s. 289, in finem; discretion, (q. v.) • 
Chill. Law of Nat. 113; Mart. Law CAPE, EngluA la,,,, is a judicial 
of Nat. b. 8, c. 6, s. 6; 3 Rob. Adm. writ touching a plea of land and tene
Rep. 102, 336; 5 lb. 373; 3 Hagg. menta. The writs which bear this 
Adm. R. 257. This part of the sea name are of two kinds, namely,cape 
being considered as part of the ad- magnum, or grand cape; and cape 
jacent territory, it follows that magis- parvum, or petit cape. 
trales can cause the orders of their CAPIAS, praeticc. This word, 
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the signification of which is "that on a regular return day. 1 Penns. 
you take," is applicable to many Pro 36; 1 Arch. Pro 68. 
heads of practice. Several writs and CAPIAS AD SATISFACIEN. 
processes commanding the sheriff to DUM, practice, is a writ issuing out 
take the person of the defendant are of a court, in a ease where a judg. 
known by the name of capias. The ment hRS been rendered, directed to 
writ in ordinary use bearing this the proper officer of the court, com· 
name is the capifU ad re.pondmdum, manding him to take the defendant, 
simply so called. See 3 BI. Com. and him safely keep, 80 that he may 
281. have his body in court on the return 

CAPIAS AD AUDIENDUM day, to satisfy, ad Itltil/aeiendum, 
JUDICIUM, practice, is a writ is· the plainttlf. This writ is tested' on 
sued in a case of misdemeanor, after a general teste day and returnable OQ 

the defendant has appeared and is a regular return-day. 
found guilty, and is not present when It lies after judgment in most in· 
called. This writ is to bring him to stances in which the defendant was 
judwnent. 4 Bl. Com. 368. subject to a capias ad respondendum 

CAPIAS AD RESPONDEN· before, and plaintiftS are subject to 
DUM, in practice, is a writ com. it, when judgment has been given 
manding the sheriff, or other proper against them for costs. Members 
officer, " to take the body of the de· of congress and of the legislature 
fendant, and to keep the same to an. ermdo, morcuada, et dedeundo, to, at, 
swer, ad relfJOndendum, the plaintiff and from the places of sitting of con· 
in a plea," &c. The amount of bail, gress, or of the legislature, are not 
demanded is endorsed on the writ. liable, on account of their public ca· 
Under this writ the defendant is to pacity, to this process j nor are am· 
be arrested, and he gives a bail bond bassadors, (q. v.) and other public 
to the officer, or it is the duty of the ministers and their se"ants. Act 
latter to imprison him. Sometimes, of Congress of April 30, 1790, S. 25 
when it is too late to issue a sum· and 26, Story's Laws United States, 
mons, or a capias is preferred for any 88 j 1 Dunl. Pr. 95, 96; Com. Dig. 
reason, it is the practice in some Ambassador, B; 4 Dall. 321. In 
places, as lately in Pennsylvania, to Pennsylvania women are not subject 
endorse on the capias, "no bail reo to this writ except in actions founded 
qui red;" ill which ease after the upon tort, or claims arising other. 
defendant has been arrested he is wise than ez control'tu. 7 Reed's 
required to endorse on the writ, "I Laws of Pa. 150. See A,.,....". 
authorise the prothonotary to enter It is executed by arresting the 
my appearance to tbe action," and body of the defendant, and keeping 
subscribe his name. He is then dis. him in custody; discharging him 
charged. If the writ has been ge"ed upon his giving security for the pay. 
and the defendllDt have not given ment of the debt, or that he will re
bail, but remains in custody, it is reo tum in custody again before the re
turned C. C. cepi corpu. " if he have tum day, is an escape, although he 
given bail, it is returned C. C. B. B. do return; 13 Johns. R. 366;.8 
cepi Cllrpru, Bail Bond; if the de- Johns. R. 98 j and the sheriff is 
fendant's appearance have been ac. liable for the debt. In England a 
cepted, the return is "C. C. and payment to the sheriff or other officer 
defendant's appearance accepted." having the ca. sa. is no payment to 
This, like other writs, bears teste a the plaintiff. Freem. 842; Lutw. 
general teste day, and is returnable 587; 2 Lev. 203; 1 Arch. Pro 278; 
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the law is di1ferent in Pennsylvania; 
3 Serg. & Rawle, 467. The return 
made by the officer is either C. C. & 
C., cepi corpus et commititur, if the 
defendant have been arrested and 
held in custody; or N. E. I., Jlon eat 
iJlDeIllUl, if the officer has not been 
able to find him. This writ is in 
common language called a ca. 8(1. 

CAPIAS PRO FINE, practice, 
mill. laID, is the name of a writ 
which issues against a defendant, 
who has been fined for some offence 
against a statute, and who does not 
discharge it according to the judg
ment; this writ commands the sheriff 
to arrest the defendant and commit 
him to prison, there to remain till he 
shall pay the said fine, or be other
wise discharged according to law. 

CAPIAS UTLUGATUM, iJi EJI
IfliM practice; the capias utlugatum 
is general or special; the former 
against the person only, the latter 
against the person, lands and goods. 
This writ issues upon the judgment 
of outlawry being returned by the 
sheriff upon the erigenl, and it takes 
its name from the words of the man
datory part of the writ, which states 
the defendant being outlawed utluga
tum, or ,It. 

The general writ of caf!a8 utlu
galUIII commands the sherdF to take 
the defendant, so that he have him 
before the king on a general return 
day, wheresoever, &c., to do and re
ceive what the court shall consider of 
him. 

The tpecial capUJ8 utlugat"".,like 
the general writ, commands the sher
iff to take the defendant; and thus 
far it is executed, and the defendant 
is discharged upon an attorney's 
undertaking, or upon giving bond to 
the sheriff, in the same manner as 
when the writ is general. But the 
special writ also commands the 
sheriff to inquire by a jury of the de
fendant's goods and lands, to extend 
and appr;ae the same, and to take 
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them in the king's hands and safely 
kecp them, so that he may answer 
to the king for the value and issues 
of the same. 2 Arch. Pro 161. 

CAPIAS IN WITHERNAM, 
practice, is a writ issued after a re
turn of elongala or eloiJled has been 
made to a writ of retorno Aubendo, 
commanding the sheriff' to take 80 

many of the distrainer's goods by 
way of reprisal, as will equal the 
goods mentioned in the retorno Aa. 
bendo. 2 Inst. 140; F. N. B. 68; 
and see form in 2 Sell. Pro 169. 

CAPIATUR. The name of a 
writ which was issued to levy a fine 
due to the king, imposed upon an of
fender for a grave offence. Hac. Ab. 
Fines and Amercements, in priJi. 

CAPITAL, political economy, 
cOlllmerce. In political economy, it 
is that portion of the produce of a 
country, which may be made directly 
available either to support the human 
species or to the facilitating of pro
duction. In commerce, as applied 
to individuals, it is those objects, 
whether consisting of money or other 
property, which a merchant, trader, 
or other person adventures in an un
dertaking, or which he contributes to 
the common stock of a partnership. 
rt signifies money put out at interest. 
The fund of a trading company or 
corporation is alllO called capital, but 
in this sense the word Block is gene. 
rally added to it; thus we 88y the 
capital ,'ock of the Bank of North 
America. • 

CAPITAL CRIME, is one for the 
punishment of which death is inftict. 
ed, which punishment is called capi. 
tal punidment. Dane's Ab. Index, 
h. t. 

The subject of capital punishment 
has occupied the attention of the most 
enlightened men for a long time, par. 
ticularly since the middle of the last 
century; and none deserves to be 
more carefully investigated. The 
right of punishing ita members by 
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society cannot be denied; but how 
far that right is to extend seems not 
to be agreed upon. Baccaria in his 
celebrated Treatise of crimes and pun. 
ishments, contends with zeal, that 
the punishment of death ought not 
to be inflicted in times of peace; and 
only when it is necessary to support 
the laws, and they can be supported 
in no other manner, at other times, ~ 
28. 

It is not within the plan of this 
work to examine the question, whether 
the punishment is allowed by the na· 
turallnw. The principal arguments 
for and against it are here given. 

1 .. The arguments used in favour 
of the abolition of capital punishment, 
are, 

1 st. That existence is a right 
which men hold from God, and 
which society in a body can no more 
deprive them of, ·than a member of 
that society can do so, because soci· 
ety is governed by the immutable 
laws of humanity. 

2d. That, even should the right be 
admitted, this is a restraint badly see 
lected, which does not attain its end, 
death being less dreaded, than either 
solitary confinement for life, or the 
performance of hard labour and dis· 
grace for life. 

3ch That the ,infliction of the pun. 
ishment does not prevent crimes, any 
more than other less severe but Ion. 
ger punishments. 

4th. That as a public example, 
this punishment is only a barbarous 
show, better calculated to accustom 
mankind to the contemplation of 
bloodshed, than to restrain them. 

5th. That the law by taking life, 
when it is unnecessary for the safety 
of society, must act by some other 
motive; this caD be no other than reo 
venge. To the extent the law pun. 
ishes an individual beyond what is 
requisite for the preservation of soci. 
ety, and the restoration of the offend. 
er, is cruel and barbarous. The law 
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to prevent a barbarous act, commits 
one of the same kind; it kills one of 
the members of society, to convince 
the others that killing is unlawful. 

6th. That by depriving a man of 
life, society is deprived of the benefits 
which he is able to confer upon it ; 
for, according to the vulgar phrase, 
a man hanged is good for nothing. 

7th. That experience has proved 
that offences which were formerly 
punished with death, have not in. 
creased since the punishment has been 
changed to a milder one. 

2. The arguments which have been 
urged on the other side, are, 

lst. That all that humanity com· 
mands to legislators is that they should 
inflict only neCl!ellflry and "'Ie/al pun. 
ishments; and that if they keep within 
these bounds, the law may permit an 
extreme remedy, even the punish. 
ment of death, when it is requisite for 
the safety of society. 

2d. That, whatever be said to the 
contrary, this punishment is more re
pulsive than any other, as life is 
esteemed above all things, and death 
is considered as the greatest of evils, 
particularly when it is accompanied 
by infamy. 

3d. That restrained, as this pun. 
ishment ought to be, to the greatest 
crimes, it can never lose its efficacy 
as an example, nor harden the multi. 
tude by the frequency of executions. 

4th. That unless this punishment 
be placed at the top of the scale of 
punishment, criminals will always 
kill, when they can, while commit. 
ting an inferior crime, as the punish. 
ment will be increased only by a 
more protracted imprisonment, where 
they still will hope for a pardon or 
an escape. 

5th. The essays which have been 
made by two countries at least, (Rus. 
sia, under the reif(ll of Elizabeth, and 
Tuscany, under the reign of Leopold, 
w here the punishment of death was 
abolished,) have proved unsuccessful, 
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as that punishment bas been restored master or commander of a vesseL 
in both. He is known in this country very 

Arguments on theological grounds generally by the name of master, (q. 
have also been advanced on both v.) He is also frequently denomi
sides. nated patron in foreign laws and 

Vide Baccaria on Crimes and Pun- books. There are captains in the 
ishments; Voltaire, h. t.; Living- navy of the United States, who are 
ston's excellent arguments in his Rea officers appointed by government, 
port on a plan of a penal code. Liv. and those who are employed in the 
8yst. Pen. Law, 22; Bentham on service of merchants. It is proposed 
Legislation, part 3, ch. 9; Report to to consider the duty of the latter. 
tbe N. Y. Legislature. Towards the owner of the vessel he 

CAPITATION. A poll-tax; an is bound by his personal attention 
imposition which is yearly laid on and care, to take all necessary pre
each person according to his estate cautions for her safety; to proceed on 
and ability. The constitution of the the voyage in which such vessel may 
United States provides that" no capi- be engaged, and to obey faithfully 
tation, or other direct tax, shall be his instructions; and by all means in 
laid, unless in proportion to the cen- his power to promote the interest of 
sus, or enumeration thereinbefore di- his owner. But he is not required to 
reeled to be taken." Art. 1, s. 9, n. violate good faith, nor employ fraud, 
4_ See lJ Dall. 171 ; I) Wheat. 317. even with an enemy. 3 Cranch, 242_ 

CAPITE, de.emU, by the head. Towards others it is the policy of the 
Distribution or succession per capite law to hold him responsible for all 
is said to take place when every one 1(Jsses or damages that may happen 
of the kindred in equal degree, and to the goods committed to his charge, 
not ;ure repre.entationu, receive an whether they arise from negligence, 
equal part of an estate. ignorance, or wilful misconduct of 

CAPITULARIES. The Capitu- himself or his mariners or any other 
laria or Capitularies, was a code of on board the ship. As soon, there
laws promulgated by Childebert, Clo- fore, as goods are put on board, they 
taire, Carloman, Pepin, Charlemagne are in the master's charge, and he is 
and other kings. It was so called bound to deliver them again in the 
from the small chapters or heads into same state in which they were ship
which they were divided. The edi- ped, and he is answerable for all 
tion by Baluze, published in 1677, is losses or damages they may sustain, 
said to be the best. unless it proceed from an inherent 

CAPITULATION, flIar, is the defect in the article, or from some 
treaty which detenrunes the condi- accident or misfortune which could 
tions under which a fortified place is not be p\'flvenJed. It may be laid 
abandoned to the commanding officer down as a general rule that the cap
of the anny which besieges it. On tain is responsible when any loss oc
sllfrender by capitulation, aU the curs in consequence of his doing what 
property of the inhabitants protected he ought notto do, unless he was forced 
by the articles, is considered by the by the act of God, the enemies of the 
law of nations as neutral, and not United itates, or the perils of the sea. 
subject to capture on the high seas, 1 Marsh. Ins. 241; Pard. n. 658. 
by the belligerent or its ally. 2 Dall. The rights of the captain are, to 
1. choose his crew; as he is responsible 

CAPTAIN or SEA CAPTAIN, for their acts, this seems but just, but 
IIICU". latD. ·The name given to the a reasonable deference to the rights 
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of the owner require that he should it is usually applied to prisoners of 
be consulted, as he, as well as the war, (q. v.) 
captain is responsible for the acts of CAPTOR, tDar, is one who has 
the crew. On board, the captain is taken property from an enemy; this 
invested with almost arbitrary power term is also employed to designate 
over the crew, being responsible for one who has taken an enemy. For. 
the abuse of his authority. Abb. on merly goods taken in war were ad. 
Shipp. 162. He may repair the ship, judged to belong to the captor, they 
and, if he is not in funds to pay the are now considered to vest primarily 
expenses of such repairs, he may in the state or sovereign, and belong 
borrow money, when aboard, on the to the individual captors only to the 
credit of his owners or of the ship. extent that the municipal laws pro
Abb. on Sh. 127,8. In such cases, vide. Captors are responsible to the 
although contracting within the ordi· owners of the property for all losses 
nary scope of his powers and duties, and damages, when the capture is 
he is generally responsible as well as tortious and without reasonable cause 
the owner. This is the established in the exercise of belligerent rights. 
rule of the maritime law, introduced But if the capture is originally justi. 
in favour of commerce; it has been fiable, the captors will not be respon. 
recognized and adopted by the com- sible, unless by subsequent miscon
mercial nations of Europe, and is de- duct they become trespassel'8 ab 
rived from the civil or Roman law. initio. 1 Rob. R. 93, 96. See:l 
Abbott, Ship. 90; Story, Ag. § 116 Gall. 374; 1 Gall. 274; 1 Pet. Adm. 
to 123, § 2~4 ; Paley, Ag. by Lloyd, Dec. 116; 1 Mason, R. 14. 
244; 1 Liverm. Ag. 70; Poth. Ob. CAPTURE, tDar, is the taking of 
n. 82; El'8k. Inst. 3, 3, 43; Dig. 4, property by one belligerent from 
9, 1; Poth. Pando lib. 14, tit. 1; 3 another. To make a good capture 
Sumn. R. 228. See Bell's Com. 505, of a ship, it must be subdued and 
5th ed. taken by an enemy in open war, or 

CAPT A TOR, French latD. The by way of reprisals, or by a pirate, 
name which is sometimes given to and with intent to deprive the owner 
him who by flattery and artifice en- of it. Capture may be with intent 
deavours to surprise testators and to possess both ship and cargo, or 
induce them to give legacies or de- only to seize the goods of the enemy, 
vises, or to make him some other or contraband goods which are on 
gift. Diet. de Jur. board. The former is the capture of 

CAPTION, practice, is that part the ship in the proper sense of the 
of a legal instrument, as a commis- word; the latter is only an arrest and 
sion, indictment, &c. which shows detention, without any design to de
where, when, and by what authority prive the owner of it. Capture is 
it was taken, found or executed. In deemed lawful, when made by a de
the English practice when an inferior c1ared enemy, lawfully commissioned 
court, in obedience to the writ of and according to the laws of war; 
certiorari, returns an indictment in and unlawful, when it is against the 
the K. B. it is annexed to the caption, "'lIes established by the law of na
then called a schedule. 1 Saund. 309, nons. Mal'8h. Ins. B. 1, C. 12, S. 4. 
n. 2. Vide Dane's Ab. Index, h. t. See generally, Lee on Captures, 
Caption is aIiother name for ar- passim; 1 Chitty's Com. Law, 377 
rest.· to 512; 2 Wooddes. 435 to 457; 2 

CAPTIVE. By this term is un- Caines's C. Err. 158; 7 Johns. R. 
derstood one who bas been takm i 449; 3 Caines's R. 1:)5; 11 Johns. 
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R. 241; 13 Johns. R.161; 14 Johns. weight equal to four grains, in dia
R. 227; 3 Wheat. 183; 4 Cranch, monds and the like. Jac. L. Dict. 
43; 6 Mass. 197. CARRIERS, contract.. There 

CAPUT LUPINUM, Eng. laID, are two kinds of carriers, namely 
having the head of a wolf. An out- common carrier., (q. v.) who have 
lawed felon was said to have the been considered under another head; 
head of a wolf, and might have been and private carriers. These latter 
killed by anyone legally. Now, are persons who, although they do 
such killing would be murder. 1 not undertake to transport the goods 
Hale, PI. C. 497. of such as choose to employ them, yet 

CAR CAN, J'II"'Ulament; this is agree to carry the goods of some par
a French word which signifies pillo- ticular person for hire, from one place 
ry, and is sometimes used in that to another. In such case the carrier 
sense; as is carca"""m for a pri- incurs no responsibility beyond that 
son. of any ordinary bailee for hire, that is 

CARDINAL, eccl. law, is the ti- to say, the responsibility of ordinary 
tie of an ecclesiastical prince, who diligence. 2 Bos. & Pull. 417; 4 
has an active or passive voice in the Taunt. 787; Selw. N. P. 382, n.; 
conclave when a pope is elected. 1 Wend. R. 272; 1 Hayw. R. 14; 

CARDS, trim. laID. Small square 2 Dana, R. 430; 6 Taunt. 577; 
paste boards, generally of a fine Jones, Bailm. 121; Story on Bailm. 
quality on which are painted figures § 495. But in Gordon v. Hutchinson, 
of various colours, and used for play- 1 Watts & Serg. 285, it was holden 
ing difterent games. The playing of that a wagoner who carries goods 
cards for amusement is not forbid- for hire, contracts the responsibility 
den, but gaming for money is un- of a common carrier, whether trans
lawful; vide Faro bank, and Gam- portation be his principal and direct 
ing. business, or only an occasional and 

CARGO, mar. laID. The entire incidental employment. To bring a 
load of a ship or other vessel. Abb. person within the description of a 
OD She Index. h. t.; Merl. Rep. h. t. common carrier, he must exercise his 
2 Gill & John. 136. business as a public employment; he 

CARNAL KNOWLEDGE, trim. must undertake to carry goods for 
laID. This phrase is used to signify persons generally; and he must hold 
a sexual connexion; as, rape is the himself out as ready to engage in the 
carnal knowledge of a woman, &C. transportation of goods for hire, as a 

CARNALLY KNEW, plead- business; not as a casual occupation 
ing.. This is a technical phrase ea- pro laac mce. 1 Salk. 249; 1 Bell's 
scntial in I!D indictment to charge Com.467. 1 Hayw. R.l,4; 1 Wend •. 
the defendant with the crime of rape: 272; 2 Dana, R. 430. ' 
no other word or circumlocution will CARRYING A WAY, crim. laID. 
answer the same purpose as these To complete the crime of larceny, 
words. Vide Ram.1aed, and &C. Ab. the thief must not only feloniously 
Indictment, G 1; Com. Dig. Indict- take the thing stolen, but carry it 
meDt, G 6; 1 Hale, 632; 3 Inst. 60; away. The slightest carrying away 
Co. Litt. 137; 1 Chit. Cr. Law, -243. will be sufficient; thus to snatch a 
It has been doubted whether these diamond from a lady's ear, which is 
words were indispensable, 1 East, P. instantly dropped among the curls of 
C. 448, but it would be unsafe to her hair; 1 Leach, 320; to remove 
omit them. sheets from a bed and carry them 

CARRAT, IDeig"". A carrat is a into an adjoining room, 1 Leach, 

Digitized by Google 



238 CAR CAS 

222, n; to take plate from a trunk, nations. 4 Rob. R. 367, vide Merl. 
and lay it on the floor with intent to Rep. h. t.; Dane's Ab. c. 40, a, 6, ~ 
carry it away, lb.; and to remove a 7; Pet. C. C. R. 106. 
package from one part of a wagon to CASE, practice, is a contested 
to another, with a view to steal it,1 question before a court of justice; a 
Leach, 236, have re3pectively been suit or action; a cause. 9 Wheat. 
holden to be felonies. 2 Chit. Cr. 738. 
Law, D19. Vide 3 Inst. 108, 109; CASE, rtflltdie., this is the name 
1 Hale, 507; Kel. 31 ; Ry. & Moody, of an action, in very general use, 
14; Hac. Ab. Felony, (D); 4 BI. which lies where a party sues for da
Com. 231; Hawk. c. 32, s. 25. mages for any wrong or cause of 
Where, however, there has not been complaint to which covenant or tres· 
a complete severance of the posses- ~ will not lie. Steph. PI. 15; 3 
sion, it is not a complete carrying Woodd. 167; Ham. N. P. 1. Vide 
away. 2 East, P. C. 556; 1 Hale, Writ rif tre&paBB on tlae caBe. In 
508; 2 Russ. on Cr. 96. Vide In- its most comprehensive signification, 
tnto Domino; Larceny; Robbery: Calle, includes assumpsit as well as an 
Taking. action in form ez delicto; but when 

CART BOTE, an allowance to simply mentioned, it is usually under
the tenant of wood, sufficient for carts stood to mE.'-8n an action in form ez 
and other instruments of husbandry. delicto. 7 T. R. 36. An action on 

CARTE BLANCHE. The sig- the case lies to recover damages for 
nature of an individual or more, on torts not committed with force actual 
a white paper, with a sufficient space or implied, or having been occasioned 
left above it to write a note or other by force, where the matter affected" 
writing. In the course of business, was not tangible, or where the injury 
it not unfrequently occurs that for the was not immediate but consequential; 
sake of convenience, signatures in 11 Mass. 59, 137; 1 Yeates, 586 ; 
blank are given, with authority to fill 6 S. & R. 348; 12 S. & R. 210; 18 
them up. These are binding upon John. 257; 19 John. 381 ; 6 Call, 
the parties. Vide Ch. on Bills, 70. 44; 2 Dana, 378; I Marsh. 194; 
Vide Bla"lt. 2 H. & M. 423; Harper, 113; Coxe, 

CARTEL, tDar. An agreement 339; or where the interest in the pro
between two belligerent powers for perty was only in reversion. 8 Pick. 
the delivery of prisoners or deserters, 235; 7 Conn. 328; 2 Green, 8; 1 
and also a written challenge to a duel. John. 511 ; 3 Hawks, 246 ; 2 Murph. 
Carttl Blaip, is a ship, commissioned 61; 2 N. H. Rep. 430. In these 
in time of war to exchange prisoners, several cases trespass cannot be sus
or to carry any proposals between tained. 4 T. R. 489; 7 T. R. 9. 
hostile powers; she must carry no Case is also the proper remedy for a 
cargo, ammunitions, nor implements wrongful act done under legal process 
of war, excepta single gun for signals. regularly issuing from a court of 
The conduct of ships of this descrip- competent jurisdiction. 2 Conn. 700 ; 
lion cannot be too narrowly watched. 11 Mass. 500; 6 Greenl. 421; • 
The service on which they are sent Bailey, 441, 457; 9 Conn. 141 ; 2 
is so highly important to the interests Litt. 2:-14; 3 Conn. 537; 3 Gill & 
of humanity, that it is peculiarly in- John. 377. Vide Regular and irre
cumbent on all parties to take care plar prooea. It will be proper to 
that it should be conducted in such a consider, 1, in what case this action 
manner as not to become a subject of lies; e, the pleadings; 3, the evi
jealousy and distrust between the two dence; 4, the judgment. 

Digitized by Google 



CAS CAS 239 

§ 1. This action lies for injuries, reversion. When the injury has been 
I, to the absolute rights of persons; done to incorporeal rights, as for 
2, to the relative rights of persons; obstructing a private way, or disturb-
3, to personal property; 4, to real ing a party in the use of a pew, or 
property. for injury to a franchise, as a ferry, 

1. When the injury has been done and the like, case is the proper reo 
to the absolute rights of persons by medy. 1 Chit. Pl. 143. 
an act not immediate but consequen. § 2. The declaration in case, tech. ' 
tiaI, as in the case of special damages nieally so called, differs from a decla. 
arising from a public nuisance, Willes, ration in trespass, chiefly in this, that 
71 to 74; or where an encumbrance in case it must not in general state 
had been placed in a public street, the injury to have been committed 
and the plaintiff passing there receiVe vi el armi" 3 Conn. 64; see 2 Ham. 
ed an injury; or for a malicious pro· 169; 11 Mass. 57 ; Coxe, 3:JIJ ; after 
aecution. See Malicioru pro,ecutiofl. verdict, the words "with force and 

2. For injuries to the relative arms" will be rejected as surplusage. 
rights, as for enticing away an infant Harp. 122; and it ought not to con. 
child, per quod aenritillm amiait, 4 clude contra pacem. Com. Dig. Ac. 
Litt. 25; for criminal conversation, tion on the case, C 3; the plea is 
seducing or harbouring wives; de- usually the general issue, not guilty, 
bauching daughters, but in this case § 3. Any matter may, in general, 
the daughter. must live with her father be given in evidence, under the plea 
as his servant, see Seduction; or of not guilty, except the statute of 
enticing away or harbouring appren· limitations. In cases of slander and 
tices or servants. 1 Chit. PI. 137; a few other instances, however, this 
2 Chit. Plead. 31:), 319; when the cannot be done. 1 Saund. 130, n.l ; 
seduction takes place in the husband Willes, 20. When the plaintiff de. 
or father's house, he may, at his elec· dares in case, with averments appro. 
tion, have trespass or case. 6 Munf. priate to that form of action, and the 
587; Gilmer, 33; but when the in· evidence shows that the injury was 
jury is done in the house of another, trespass; or when he declares in tres
case is the proper remedy. 5 Greenl. pass, and the evidence proves an in· 
546. jury for which case will lie, and not 

3. When the injury to personal trespass, the defendant should be 
property is without force and not acquitted by the jury, or the plaintiff 
immediate, but consequential, or when should be nonsuited. 5 Mass. 560; 
the plaintiff's right to it is in rever· 16 Mass. 451; Coxe, :-t39; 3 John. 
sion, as, whe~ property is injured by 468. 
a third person while in the hands of § 4. The judgment is, that the 
a hirer, 3 Camp. 187 ; 2 Murph. 6<1; plaintiff recover a sum of money, 
3 Hawks, 246, case is the proper ascertained by a jury, for his damages 
remedy. 3 East, 593; Ld. Raym. sustained by the committing of the 
1 ~99; Str. 6:i4; 1 Chit. PI. 1 ~8. grievances complained of in the decla· 

4. When the real property which ration, and costs. 
has been injured is corporeal, where CASE STATED, practice, is an 
the injury is not immediate but con· aweement in writing, between a plain. 
sequential, as for example, putting a tiff and defendant, that the facts in 
spout so near the plaintiff's land, as dispute between them, are as there 
that the water runs upon it; 1 Chit. agreed upon and mentioned. The 
PI. 126, 141; Str. 634; or where I facts being thus ascertained, it is left 
the plaintiff's property is only in for the court to decide for which 
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party is the law. As no writ of bank; delivers up all discounted notes 
enor lies on a judgment rendered on and other securities, when they have 
a ease stated, Dane's Ab. c. 137, art. been paid; draws checks to withdraw 
4, n. § 7, it is usual in the agreement the funds of the bank where they 
to insert a clause that the ease stated have been deposited; and as the exe. 
shall be considered in the nature of cutive officer of the bank, transacts 
special verdict. In that ease, a writ much of the business of the institu. 
of error lies on the judgment which tion. In general the bank is bound 
may be rendered upon it. And a writ by the acts of the cashier within the 
of enor will also lie on a judgment scope of his authority, expressed or 
on a case stated, \\ hen the parties implied. 1 Pet. R. 46, 70; 8 Wheat. 
have agreed to it. 8 Sergo & Rawle, R. 300, 361 ; 6 Wheat. R. 326; 3 
629. In another sense by.a ease Mason's R. 505; 1 Breese, R. 45; 
stated is understood a statement of all 1 Monr. Rep. 179. But the bank 
the facts of a case, together with the is not bound by the declaration of the 
names of the witnesses, and a detail cashier, not within the scope of his 
ofthe documents which are to support authority i as when a note is about 
them. In other words, a brief, (q. v.) to be discounted by the bank, he tells 

CASH, commerce, money on hand a person that he will incur no risk 
which a merchant, trader or other nor responsibility by becoming an 
person has to do business with. Ca.1& indorser upon such note. 6 Pet. R. 
price, in contracts, is the price of ~l; 8 Pet. R.12. Vide 17 Mass. R. 
articles paid for in cash, in contra· 1; Story on Ag. § 114, 115; 3 
distinction of credit price, which is to HaIst. R. 1; 1:l Wheat. R. 183; 1 
be paid for some time after the sale. Watts & Sergo 101. 
Pard. n. 85; Chipm. Contr. 110. In TO CASHIER, puni8l&ment. To 
common parlance, bank notes are bresk; to deprive a military man of 
considered as cash; but bills receiva. his office: example, every officer who 
ble are not. shall be convicted before a general 

CASH BOOK, commn-ct', ac· court martial, of having signed a false 
count., is one in which a merchant certificate relating to the absence of 
or trader enters an account of all the either officer or private soldier, or 
money, or paper moneys he receives relative to his daily pay, shall be 
or pays. An entry of the same thing cashiered. Articles of war, art. 14. 
ought to be made under the proper CASSATION, Frencla laID, is a 
dates, in the journal. The object of decision which emanates from the 
the cash book is to afford a constant sovereign authority, and by which 
facility to ascertain the true state of a sentence or judgment in the last 
a man's cash. Pard. n. 87. resort is annulled. Merl. Rep. h. t; 

CASHIER. An officer of 11 monied this jurisdiction is now given to the 
institution who is entitled by virtue of coor de cassation. This court is 
his office to take care of the cash or composed offifty.two judges, includ. 
money of such institution. The cash. ing four presidents, an attorney.gene
ier of a bank is usually entrusted ral, and six substitutes, bearing the 
with all the funds of the bank, its title of advocates general, a chief 
notes, bills, and other choses in action, clerk, four subordinate clerks, and 
to be used from time to time for the eight huissiers. Its jurisdiction ex· 
ordinary and extraordinary exigen. tends to the examination and super. 
cies ofthe bank. He usually receives intendence of the judgments and de. 
directly, or through the subordinate crees of the inferior court, as a COllrt 

officers, all moneys and notes of the of errors, both in civil and criminal 
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cues. It is divided into three sec- art. 316. The consequences of cas. 
tions, namely, the «ction de. requl!· tration, when both testes have been 
tu, the leclicm cieilk, and the IeChon removed, are impotence and sterility. 
en_nelle. Merl. Rep. mot Com de 1 Beck's Med. Jur. 72. 
Cassation. CASU CONSIMILI, practice, is a 

CASSETUR BREVE, practice. writ of entry, granted when the ten· 
That the writ be quashed. This is ant by the curtesy, or tenant for life, 
the name of a judgment which is aliens in fee,or in tail, or for another's 
entered by the plaintiff when he can· life. It may be brought by the rever· 
not prosecute his writ with effect sioner, against the alienee, in the 
against the defendant in consequence tenant's lifetime. The clerks in 
of some allegation on his, the defen· chancery framed this writ in lilteneu 
clant's part, which puts an end to the to the writ called in CtUtI proei80, by 
proceeding, without paying costs to authority of the statute Westm. 2, c. 
the defendant, and after which the 24, hence its name, CfUU t'on.rirllili, 
plaintiff is enabled to commence new in a like case. Vide 3 BI. Com. 51 ; 
process. When a bill has been filed, 7 Co. 4; F. N. B. 206. 
he may enter a judgment of cauetur CASU PROVISO, practice, is a 
billG. 3 BI. Com. 340; and vide writ of entry given by the statute of 
~ T. R; 634; Gould's Plead. c. 6, § Gloucester, c. 7, when a tenant in 
139. Vide To qua./a. dower aliens in fee or for life. It 

CASTIGATORY, pwai.1atnent8, might have been brought by the reo 
is an engine used to punish women versioner against the alienee. This 
who have been convicted of being is perhaps an obsolete remedy, having 
common scolds; it is sometimes call. yielded to the writ of ejectment. F. 
eel the trebucket, tumbrel, ducking N. B. 205; Dane's Ab. Index, h. t. 
8tool, or cucking stool. This barbar· CASUAL EJF£TOR, practic" 
ous punishment has perhaps never lor". Formerly in the trial of right 
been inflicted in the United States. to lands by ejectment, was a person 
Vide COtllmon Scold. supposed casually or by accident to 

CASTING VOTE, lrgi8lati07l, come upon the land, and turu out the 
is the vote given by the president or lawful possea!IOr; he was called the 
speaker of a deliberative assembly, casual ejector. Originally in order 
when the votes of the other members to try the right by ejectment, several 
are equal on both sides; the casting things were necessary to be made 
vote then decides the question. out before the court; first a title to 
Dane's Ab. h. t. the land in question, upon which the 

CASTRATION, cnm.laID. The owner was to make a formal entry; 
act of maliciously depriving a man and being so in possession he execu· 
of one or both his testes; though it ted a lease to some third person or 
usually indicates the deprivation of lessee, leaving him in possession; 
both. This is a mayhem, and pun· then the prior tenant or some other 
ishable as such, though the patient person, called the casual ejector, 
consented to it. By the ancient law either by accident or by agreement 
of England this crime was punished beforehand, came upon the land and 
by retaliation, membrum ",.0 membro, turned him out, aod for this ouster 
3 Inst. 118. It is punished in the or turning out, tbeactioo was brought. 
United States generally by fine and But these formalities are now dis. 
imprisonment. The civil law punish. pensed with, and the trial relates 
ed it- with dmth. Dig. 48, 8, 4, 2. merely to the title, the defendant be. 
For the French law, vide Code Penal, ing bound to acknowledge the lease, 

VOL. 100-21. 
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entry, and ouster. 3 BI. Com. 202; nickname given to a sheriff's deputy, 
Dane's Ab. Index, h. t. or to a constable, or other officer 

CASUS OMISSUS, an omitted whose duty it is to arres~ persons. 
case. When a statute or an instru- He is so called because he catches 
ment of writing undertakes to foresee by the poll or head, the party arrest- . 
and to provide for certain conringen- ed. 
cies, and through mistake, or on ac- CAUSA MATRIMONII PR..E
count of some other cause, a case LOCUTI, Engl. lalD, is an obsolete 
remains to be provided for, it is said writ which lies when a woman gives 
to be a calllB omiBBuB. For example, land to a man in fee simple, or tor ,a, 
when a statute provided for the de- less estate, to the intent that he should 
scent of intestates' estates, and omits marry her and he refuses upon re
a casel the estate descends as it did quest. New Nat. Bre. 455. 
before the statute. :l Binn. R.279. CAUSE, cill. law. This word 
Vide Dig. 38. 1, 44 and 55; lb. 38, has two meanings. I.' It signifies _ 
2, 10; Code. 6. 62, 21 and 30. the delivery of the thing. or the ac-

CATCHING BARGAIN. con- complishment of the act which is the 
tracta, fraud, is an agreement made object of the convention. Datio m 
with an heir expectant, for the pur- factum, q.,ibuB ab ,,1111 parte COMtn
chase of his expectancy, at an. inad- ti~ impleri cmpta eat. 6 Toull. n. 
equate price. In such case, the heir 13, 166.-2. It is the consideration 
is. in general. entitled to relief in or motive for making a contract. 
equity, and may have the contract An obligation without a cause, or 
rescinded upon terms of redemption. with a false or unlawful cause, has 
1 Vern. 167; 2 Cox, 80; 2 Ch. Ca. no efrect; but an engagement is not 
136; 2 Vern. 121; 2 Freem. 111; the less valid, though the cause be 
2 Vent. 359; 2 Rep. in Ch. 396; 1 not expressed. The cause is illicit, 
P. Wms. 31:!; 3 P. Wms. 290. 293, when it is forbidden by law, when it 
n.; 1 Cro. C. C. 7; 2 Atk. U3; 2 is contra bonoa morea. or to public 
Swanst. 147. and the cases cited in order. Dig. 2, 14,7.4; Civ. CocJe 
the note; 1 Fonb. 140; 1 Supp. to of 1.0. a. 1887-1894; Code Civil, 
Ves. Jr. 66; 2 lb. 361; 1 Vern. liv. 3. tit. 3, c. 2, s. 4, art.' 1131. 
320. n. It has been said that all 1133; Toull. liv. a, tit. 3, c. 2, s. 4. 
persons dealing for a reversionary CAUSE. contr. torta. crim. That 
mterest are subject to this rule, but it which produces an efrect. In consi· 
may be doubted whether the course dering a contract, an injury. or a 
of decisions authorises 80 extensive crime, the law generally looks to the 
a conclusion. and whether. in order immediate, and not to any remote 
to constitute a title to relief, the re- cause. Hac. Max. Reg. 1; Bac. Ab. 
versioner must not combine the char- Damages, E; Sid. 433; 2 Taunt. 
aeter of heir. :2 Swanst. 148. n. 314. If the cause is lawful. the party 
Vide 1 Ch. Pro 112. 113, n., 458, will be justified, if unlawful. he will 
826, 83R, 839. A mere hard bar. be condemned. The following is an 
gain is not sufficient ground for relief. example of an immediate and remote 
The French law is in unison with cause. If Peter of malice prepense 
these principles, an agreement which should discharge a pistol at Paul. and 
has for its object the succession or a miss him. and then cast away the 
mnn yet alive, is generally void. pistol and fly; and, being pursued 
Merl. Rep. mots Succession Future. by Paul. he tum round, and kill him 
Vide also Dig. 14.6. and l.eaton. with a dagger, the law considers the 

CATCHPOLE, ojJieer. This is a first as the impulsive cause, and Peter 

Digitized by Google 



CAU CAV 243 

Would be guilty of murder. But if Practice, 12; 2 Brown, Civ. Law, 
Peter, with his ~r drawn, had 356. 
fallen down, and Paul in his haste CAUTION, JURATORY, in ,Ae 
had falleJl upon it and killed himself, Srolc/a law. Juratory caution is that 
the cause of Paul's death would have which a suspender swears is the best 
been too remote to charge Peter as he can offilr in order to obtain a sus· 
the murderer. lb. In cases of insu· pension. Where the suspender can. 
rance the general rule is that the im· not, from his low or suspected cir· 
mediate and not the remote cause of cumstances, procure unquestionable 
the loss is to be considered; caUBa security,juratory-caution is admitted. 
prozimo non remota 8pectatur. This Ersk. Pro L. Scot. 4, 3, 6. 
rule may in some cases apply to car· CAUTIONER, Scotch law, con. 
riers. Story, Bailm. § 515. See 'racta, one who becomes bound as 
also Domat. liVe 3, t. 5, s.2, n. 4; caution or surety for another for the 
Toull. live 3, n. 286; 6 Bing. R. performance of any obligation, or 
716; 6 Ves. 496; Pal. Ag. by contract contained in a deed. 
Lloyd, 10; Story, Ag. § 200; 3 CAVEAT, practice, that he be-
Sumo. R. 38. ware. Caveat is the name of a no-

CAUSE, pleading. The reason; tice given by a party having an inter. 
the motive. In a replication de i'!iu. est in the same, to some officer not 
rio, for example, the plaintiff alleges to do an act, till the party giving the 
that the defendant of his own wrong, notice shall have been heard; as, a 
and without the CQUBe by him in his caveat to the register of wills, or 
plea alleged, did, &C. The word judge of probate, not to permit a will 
COUBe here means without the matter to be proved, or not to grant letters of 
of excuse alleged, and though in the administration until the party shall 
singular number, it puts in issue all have been heard. A caveat is also 
the facts in the plea, which constitute frequently made to prevent a patent 
but one cause. 8 Co. 67; 11 East, for inventions being issued. Ayl. 
451 ; 1 Chit. Pl. 585. Parer. 145; Nelson's Ab. h. t.; 

CAUSE, practice, is a contested Dane's Ab. C. 223, a. 15, § 2, and a. 
question before a court of justice; 8, § 22. See 2 Chit. Pro 502, note 
it is a suit or action. Causes are (b) for a form. 
civil or criminal. Wood's Civ. Law, CAVEAT EMPTOR. Let the 
802; Code 2, 4, 16. purchaser beware. T t is a rule of the 

CAUTION, a term used in the common law, in which respect it is 
civil law. It nearly corresponds directly opposed to the civil law, that 
with bail when given in the prosecu. the purchaser is bound to examine 
non of suits or actions. The plain. and ascertain the defects in the thing 
tiff is required to find caution to pros. sold, and unless there be some misre. 
ecute his suit; to pay costs, if the presentation or artifice to ·disguise it, 
judgment be.against him, and to con· or some warranty as to its qualities 
firm the acts of his attorney. Coop. or character, the vendee is bound by 
Just. 647. The securities or cautions the contract, notwithstanding there 
judicially required of the defendant, may be intrinsic defects and vices in 
are, judicio rilti, to attend and ape it, known to the vendor and unknown 
pear during the pendency of the suit; to the vendee, materially affecting its 
de rato, to confirm the acts of his value. 2 Kent, Com. Leet. 39, p. 
attorney or proctor; judicium 801m, 478; 2 BI. Com. 451; 1 Story, Eq. 
to pay the sum adjudged against him. § 212; 6 Yes. 678; 10 Ves. 505; 
Coop. Just. 647; Hall's Admiralty 3 Cranch, 270; 2 Day, R. 128; 
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Sugd. Vend. 221. This rule has, CENSUS. An enumeration of the 
been severely assailed, not without I inhabitants of a country. For the 
some appearance of justice, as being I purpose of keeping the representation 
the instrument of falsehood and of the several states in congress equal, 
fraud i but although its policy has: lhe constitution provides, that "re
been frequently questioned, it is too I presentatives and direct taxes shall 
well established to be disregarded., be apportioned among the several 
Coop. Just. 611, n. I states, which may be included in this 

CAVIL. Sophism, subtlety. Cavil Union, according to their respective 
is a captious argument, by which a numbers i which shall be determined 
conclusion evidently faIse, is drawn I by adding to the whole number 'Of 
from a principle evidently true: Ea I free persons, including those bound 
ell natura camllationi. ul ab e~dt1l- : to service for a term of years, and 
lur ''*In., per bre~uima. mulatione. : excluding Indians not taxed, three
diqutatio, ad ea qUill mdentur fifths of aU other persons. The ac
falila .unt perducat"r. Dig. 50, 16, tual enumeration shall be made with-
177 et 233 i lb. 17, 65 i lb. 33, 2, in three years after the first meeting 
88. of the congress of the United States, 

C..ESARIAN OPERATION,- and within every subsequent term of 
flied. juri.,. An incision made ten years, in such a manner as they 
through the prerieties of the abdomen I shall by law direct." Art. 1, s. 2 i 
and uterus to extract the f<Btus. It vide 1 Story L. U. S., 73, 72:l, 751 ; 
is said, that Julius Cmsar was born I 2 Id. 1134,1139,1169,1194; 31d. 
in this manner. When the child is cut 11766; 4 Sharsw. continuation, 2179. 
out after the death of the mother, his CENT, money, is a copper coin of 
birth alive confers no rights on other the United States of the value often 
persons than himself, to which they I mills i ten of them are equal to a 
would have been entitled if he had dime, and one hundred, to one dollar. 
been born during her life; for ex- ~ Each cent is required to contain Gno 
ample, his father would not be tenant I hundred and sixty-eight grains. Act 
by the curtesy, for to create that title, I of January 18th, 1837, 4 Sharsw. 
it ought to begin by the birth of issue cont. of Story's L. U. S. 2524. 
alive, and be consummated by the CENTURY, ci1lillaftl. One hun
death of the wife. 8 Co. Rep. 35; dred. The Roman people were di-
2 BI. Com. 128 i Co. Litt. 29 b.; 1 vided into centuries. In England 
Beck's Med. Jur. 264; Coop. Med. they were divided into hundreds. 
J ur. 7. The rules of the civil law Vide Hundred. Century also means 
on this subject will be found in Dig. one hundred years. 
lib. 50, 1. 16, I. 132 et 141; lib. CEPI, a Latin word signifying I 
5, t. 2, I. 6; lib. 28, t. 2, l. 12. have taken. Cepi corpu., I have 

CEDENT, Scotch laUl. An as- taken the body; cepi corpu. and B. 
signor. The term is usually applied B., I have taken the body and dis
to the assignor of a chose in action. charged him on bail bond; cepi cor
Kames on Eq. 43. ptU et ut in cutodia, I have taken 
. CELEBRATION,conlract •• This the body and it is in custody i cepi 
word is usually applied in law to the c0rpu8, et ell lar&f(flidu., I have taken 
celebration of marriage, which is the the body and it is sick. These are 
solemn act by which a man and woo various returns made by the sherifi' 
man take each other for husband and to a writ of capias, or process of like 
wife, conformably to the rules pre- nature. 
scribed by law. Diet. de J,pris. h. t. CEPI CORPUS, in practice, is 
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the return which the sheriff, i>r other 
proper officer, makes when he has 
arte8ted a defendant by virtue of a 
capias. See Capia6. F. N. B. 26. 

CEPIT IN ALIO LOCO, pleatl
i1l,r(6. He took in another place. 
This is a plea in replevin, by which 
the defendant alleges that he took the 
thing replevied in another place than 
that mentioned in the plaintiff's de
claration. 1 Chit. Pl. 490; 2 Chit. 
PI. 558; Rast. Entr. 554, 55:1; 
Clift. 636; Willes, R. 475; Tidd's 
App.6&6. 

CERTAINTY, UNCERTAIN
TY, comracu,· in matters of obliga
tion, a thing is certain, when its 
essence, quality and quantity, are 
sufficiently described, such as one 
hundred dollars, such a house, or 
such a horse. It is uncertain, when 
the description is not that of one in
dividual object, but designates only 
the kind, such as some com, some 
wine, a horse. Louis. Code, art. 
3522, No.8; :; Co. 121. Ifa con
tract be so vague in its terms, that its 
meaning cannot be certainly collect
ed, and the stafute of frauds preclude 
the admiBBibility of parol evidence to 
clear up the difficulty, 5 Bam. & Cr. 
583; S. C. 12 Eng. Com. L. R. 3~7 ; 
or the parol evidence will not supply 
the defect, then neither at luw, nor in 
equity, can effect be given to it. 1 
RUBB. & M. 116; 1 Ch. Pro 123. It 
is a maxim of law that that is certain 
which may be made certain; certum 
est quod certum reddi potest, Co. Litt. 
43; for example, when a man sells 
the oil he has in his store at so much 
a gallon, although there is uncertainty 
as to the quantity of oil, yet inaSmuch 
as it can be ascertained, the maxim 
applies, and the sale is good. Vide, 
generally, Story, Eq. PI. § 240 to 
256; Mitf. Eq. PI. by Jeremy, 41 ; 
Coop. Eq. PI. :;; Wigr. on Disc.77. 

CERTAINTY, pleadinx. By 
certainty is understood a clear and 
distinct statement of the facts which 
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constitute the cause of action, or 
ground of defence, so that they may 
be understood by the party who is to 
answer them, by the jury who are 
to ascertain the truth of the allega
tions; and by the court who are to 
gi~e the jud",ament. Cowp. 632; Co. 
Lilt. 303; 2 Bos. & Pull. 267; 13 
East, R. 107; Com. Dig. Pleader, C. 
17; Hob. 295. Certainty has been 
stated by Lord Coke, Co. Lilt. 303, 
a, to be of three sorts; namely, I, 
certainty to a common intent; 2, to 
a certain intent in general; and, 3, 
to a certain intent in every particu
lar. In the case of Dovaston v. 
Paine, Buller, J. said he remembered 
to have heard Mr. Justice Aston treat 
these distinctions as a jargon of words 
without meaning, 2 H. Bl. 530; they 
have, however, long been made, and 
ought not altogether to be departed 
from. 

1. By certainty to a common in
tent, is to be understood, that when 
words are used which will bear a na
tural sense, and also an artificial one, 
or one to be made out by argument 
or inference, the natural sense shall 
prevail; it is simply a rule of con
struction and not of addition; com
mon intent cannot add to a sentence 
words which were omitted. 2 H. 
BI.530. 

2. Certainty to a certain intent in 
general, is a greater degree of cer· 
tainty than the last, and means what 
upon a fair and reasonable construe. 
tion may be C!lUed certain, without 
recurring to possible facts which do 
not appear, 9 Johns. R. 317; and is 
what is required in declarations, reo 
plications and indictments, in the 
charge or accusation, and in returns 
to writs of mandamus. See 1 Sound. 
49, n. 1; 1 Dougl. 159; :2 Johns. 
Cas. 339; Cowp. 682; 2 Mass. R. 
:J63; by some of which authorities, 
it would sccm, certainty to Ii common 
intent is sufficient in a declaration. 

3. The third degree of certainty I 
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is that which precludes all argument, 
inference, or presumption against the 
party pleading, and is that technical 
accuracy which is not liable to the 
most subtle and scrupulous objec. 
tions, so that it is not merely a rule 
of construction but of addition; for 
where this certainty is necessary, the 
party must not only state the facts of 
his case in the most precise way, but 
add to them such as show that they 
are not to be controverted, and as it 
were anticipate the case of his adver· 
sary. Lawes on Pl. 54,55. See 1 
Chitty on PI. ~35 to 241. 

CERTIFICATE, practice, is a 
writing made in any pourt, and pro· 
perly authenticated, to give notice to 
another court of any thing done 
therein; or it is a writing by which 
an officer or other person bears testi. 
mony that a fact has or has not taken 
place. There are two kinds of cer· 
tificates; those required by the law, 
and those which are merely volunta· 
rv: of the first kind are certificates 
given to an insolvent of his discharge, 
and those given to aliens tha~ they 
have been naturalized. Voluntary 
certificates are those which are not 
required by law, but which are given 
of the mere motion of the party. 
The former are evidence of the facts 
therein mentioned, while the latter, 
which are not unfrequently extorted 
from weakness or ignorance, are not 
entitled to any credit, because the 
facts certified may be proved in the 
usual way under the solemnity of an 
oath or affirmation. 2 Com. Dig. 306; 
Ayl. Parerg. 157. Green!. Ev. § 498. 

CERTIFICATE, JUDGE'S, En. 
Il'i,la practice. The judge who tries 
the cause is authorised by several 
statutes in certain cases to certify, so 
as to decide when the party or par. 
ties shall or shall not be entitled to 
costs. It is of great importance, in 
m1\nv cases, that these certificates 
should be obtained at the time of trial. 
See 3 Camp. R. 316; 5 B. & A. 796; 
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Tidd's Jlr. 879; 3 Ch. Pro 458, 
486. 

The Lord Chancellor often requires 
the opinion of the judges upon a 
question of law; to obtain this a 
case is framed, containing the admis. 
sions on both sides, and upon these 
the dry legal question is stated; the 
case is then submitted to the judges, 
who, after hearing counsel, transmit 
to the chancellor their opinion. This 
opinion, signed by judges of the 
court, is called their certificate. See 
3 BI. Comm. 453. 

CERTIFICATE, ATTOR. 
NEY'S, in practice. In tlae &gli," 
laID. By statute 37 Geo. 3, c. 90, s. 
26, 28, attorneys are required to de. 
liver to the commisioners of stamp 
duties a paper or note in writing, 
containing the name and usual place 
of residence of such person, and 
thereupon, on paying certain duties, 
such person is entitled to a certificate 
denoting the payment of such duties, 
which must be renewed yearly. And 
by the 30th section, an attorney is 
liable to the penalty of fifty pounds 
for practising without. 

CERTIFICATION or CER· 
TIFICATE OF ASSISE, a term 
used in the old English law, applica. 
ble to a writ granted for the re
examination or re-trial of a matter 
passed by assise before justices. F. 
N. B. 181; 3 Bl. Com. 389. The 
summary motion for a new trial has 
entirely superseded the use of this 
writ, which was one of the means 
devised by the judges to prevent a 
resort to the remedy by attaint for a 
wrong verdict. 

CERTIORARI, practire. To be 
certified of; to be informed of. This 
is the name of a writ issued from a 
superior court directed to one of in. 
ferior jurisdiction, commanding the 
latter to certify to the former, the 
record in the particular case. Bac. 
Ab. h. t.; 4 Vin. Ab. '130; Nels. 
Ab. b. t.; Dane's Ab. Index, h. t. ; 3 
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Penna. R. 24. A certiorari difters staying of an execution. I When a 
from a Writ of error. By the com- judgment has been entered, there is 
mon law, a supreme court has power sometimes by the agreement of the 
to review the proceedings of all infe- parties, a cellet ezecutio for a period 
rior tribunals, and to pass upon their of time fixed upon; and when the 
jurisdiction and decisions on questions defendant enters security for the 
of law. But in general the determi- amount of the ju~nt, there is a 
nation of such inferior courts on cesset ezecutio until the time allowed 
questions of fact are conclusive, by law has expired. 
and cannot be reversed on certio- CESSAVIT, Eng. law, is an ob
rari, unless some statute confers solete writ which could formerly have 
the power on such supreme court. 6 been sued out when the defendant 
Wend. 564; 10 Pick. 3513; 4 HaIst. had for two years ceased or neglected 
209. When any error has occurred to perform such selvice or to pay 
in the proceedings of the court below, such rent as he was bound to do by 
differeDt from the course of the com- his tenure, and had not upon his 
mon law, in any stage of the cause, lands sufficient goods or chattels to 
either civil or criminal cases, the writ be distrained. F. N. B. 208. 
of certiorari is the only remedy to CESSIO BONORUM, ci'Dillaw. 
correcCsuch error, unless some other The relinquishment which a debtor _ 
statutory remedy has been given. 5 made of his property for the benefit 
Binn.27; 1 Gill & John. 196; 2 of his creditors. This exempted the 
Mass. R. 245; 11 Mass. R. 466; 2 debtor from imprisonment, not, how
Virgo Cas. 270; 3 HaIst. 123; 3 ever, without leaving an ignominious 
Pick. 194; 4 Hayw. 100; 2 Greenl. stain on his reputation. Dig. 2, 4, 
}6!); 8 Greenl. 293. A certiorari, 25; lb. 48, 19, 1; Nov. 4, C. 3, and 
for example, is the correct process to Nov. 135. By the latter Novel, an 
remove the proceeding of a court of honest unfortunate debtor might be 
aessions, or of county commissioners discharged by simply affirming that 
in laying out highways. 2 Binn. 250 ; he was insolvent, without having re-
2 Mass. 249; 7 Mass. 158; 13 Pick. course to the benefit of cession. By 
440; 13 Pick. 19~; 1 Overt. 131 ; 2 the cession the creditors acquired 
Overt. 109; 2 Pen. 1038; 8 Verm. title to all the property of the insol-
271 ; 3 Ham. 383; 2 Caines, 179; vent debtor. Vide, for the law of 
Sometimes the writ of certiorari is Louisiana, Code art. 2166, et seq. 2 
used as auxiliary process in order to M. R. 112; 2 L. R. 354; 11 L. R. 
obtain a full return to some other pro- 531; 5 N. S. 299; 2 L. R. 39; 2 
cess. When, for example, the record N. S. 108; 3 M. R. 232; and Aban
of an inferior court is brought before donmmt. 
B .superior court by appeal, writ of CESSION, contract., yieldingup; 
error, or other lawful mode,. and there release. France ceded Louisiana to 
is a manifest defect, or a suggestion of the United States by the treaty of 
diminution, a certiorari is awarded Paris, of April 30, 1803 ; Spain made 
requiring a perfect transcript and all a cession of East and West Florida, 
papers. 3 Dall. R. 413; 3 John. R. by the treaty of February 22,1819. 
28; 7 Cranch, R. 288; 2 South. R. Cessions have been severally made 
270,551; 1 Blackf. R. 32; 9 Wheat. of a part of their territory, by New 
R. 526; 7 HaIst. R. 85; 3 Dev. R. York, Virginia, Massachusetts, Con-
117; 1 Dev. & Bat. 382; 11 Mass. necticut, South Carolina, North Caro-
414; 2Munf. R.229; 2Cowen,R. 38. lina, and Georgia. Vide Gord. Dig. 

CESSET EXECUTIO, is the art. 2236 t() 2250. 
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CESSION, eccl. laID. When an 
ecclesiastic is. created bishop, or a 
parson of a parsonage takes another 
benefice, without dispensation, the 
first benefice becomes "oid by a legal 
cession, or surrender. Cowel, h. t. 

CESTUI QUE TRUST, a bar
barous phrase to signify the benefi. 
ciary of an estate held in trust. He 
for whose benefit another person is 
en feoffed or seised of land or tene
ments. The ce3tui que trullt is en· 
titled to receive the rents and profits 
of the land; he may direct such con· 
veyances, consistent with the trust 
deed or will, as he shall choose, and 
the trustee (q. v.) is bound to execute 
them; he may defend his title in the 
name of the trustee. 1 Cruise, Dig. 
tit. 12, c. 4, s. 4; vide Vin. Ab. 
Trust, U, W, X, and Y; 1 Vern. 
14; Dane's Ab. Index, h. t. 

CESTUI QUE VIE, he for whose 
life land is holden by another person i 
the latter is called tenQ.nt per aliter 
tne, or tenant for another's life. Vide 
Dane's Ab. Index, h. t. 

CESTUI QUE USE,hetowhose 
use land is granted to another per
son ; the latter is called the terre-ten
ant, having in hfmself the legal pro
perty and possession; yet not to his 
own use, but to dispose of it accord. 
ing to the directions of the cestui que 
use, and to suffer him to take the 
profits. Vide Bac. Read. on Stat. of 
Uses, 303, 309, 310, 335, 349 i 7 
Com. Dig. 593. 

CHAFEW AX, Eng. laID. An 
officer in chancery who fits the wax 
for sealing to the writs, commissions 
and other instruments then made to 
be issued out. He is probably so 
called because he warms (chaufe), 
the wax. 

CHAFFERS, anciently signified 
wares and merchandise; hence the 
word clw..fferiRR, which is yet used 
for buying and selling, or beating 
down the price of an article. The 
word is used in stat. 3 Ed. 3, c. 4.· 

eHA 
CHAIRMAN, is the presiding offi

cer of a committee; as, chairman of 
the committee of ways and means. 
The person selected to preside over a 
popular meeting is also called a chair
man or moderator. 

CHALDRON. A measure of ca
pacity, equal to fifty-eight and two
third cubic feet nearly. Vide Mea. 
lUre. 

CHALLENGE. This word has 
several significations. 1. It is an ob
jection to a person or thing; as, I 
challenge such a juror. 2. A call by 
one person of another to single com
bat, which is said to be a challenge 
to fight. 

CHALLENGE, criminal laID, is 
a request by one person to another 
to fight a duel. It is a high offence 
at common law, and indictable as 
tending to a breach of the peace. It 
may be in writing or verbally. Vide 
Hawk. P. C. b. 1, c. 63, s. 3; 6 
East, R. 464 i 3 East, R. 581; 1 
Dana, R. 524; 1 South. R. 40; 3 
Wheel. Cr. C. 245; 3 Rogers's Rec. 
133; 2 M'Cord, R. 334 i 1 Hawks, 
R. 487; 1 Const. R. 107. He who 
carries a challenge is also punishable 
by indictment. In most of the states, 
this barbarous practice is punishable 
by special laws. 

In most of the civilized nations 
challenging another to fight is a 
crime, as calculated to destroy the 
public peace,and those who partake in 
the offence are generally liable to 
punishment. It is punished by loss of 
offices, rents, and honours received 
from the king, in Spain, and the de
linquent is incapable to hold them in 
future. Aso. & Man. Inst. B. 2, t-
19, c. 2, § 6. See, generally, 6 J. J. 
Marsh. 120; 1 Munf. 468; 1 Russ. 
on Cr. 275. 

CHALLENGE, practice, is an 
exception made to jurors who are to 
pass on a trial. It will be proper 
here to consider, 1, the several kinds 
of challenges; 2, by whom they are 
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to be made; 3, the time and manner Much stronger 4S the reason for this 
of making them. challenge, where the juryman has 

§ 1. The several kinds of chaUen· expressed his wishes as to the result 
ges may be divided into those which of the trial, or his opinion of the guilt 
are p<!remptory, and those which are or innocence of the defendant. " 
for cause. Harg. St. Tr. 748; Hawk. b. 2, Co 

1. Peremptory challenges are 4a, s. 28; &C. Ab. Juries, E 5.
tboee which are made without as· 3. The third ground of principal 
signing any reason, and which the challenge to the polls, is pr&pter de. 
court must allow. The number of lictllm, or the legal incompetency of 
these which the prisoner was allowed the juror on the ground of infamy. 
at common law, in all cases of felony, The court when satisfied from their 
was thirty.five, or one under three own examination, decide as to the 
full juries. This is regulated by the principal challenges to the polls, 
local statutes of the different states, without any further investigation; 
and the number, except in capital and there is no occasion for the ap
cases, has been probably reduced. pointment of triers. Co. Litt. 157, 

2. Challenges for cause are to the b i Bac. Ab. Juries, E 12 i 8 Watts, 
array or to the polls.-l. A ehal. R. 304. Secondly. Challenges to 
lenge to the array is made on account the poll for favour may be made, 
of some defect in making the return when although the juror is not so 
to the venire, and is at once an ob· evidently partial that his supposed 
jection to all the jurors in the panel. bias will be sufficient to authorise a 
It is either a principal challenge, that principal challenge, yet then! are rea· 
is, one founded on some manifest par. sonable grounds to auspectthat he will 
tialitv, or error committed in select. act under some undue influence or 
ing, depositing, drawing or summon· prejudice. The causes for such chal. 
ing the jurors, by not pursuing the lenge are manifestly very numerous, 
directions of the acts of the legisla. and depend on a variety of circum
ture i or a challenge for favoqr.-2. stances. The fact to bd ascertained 
A challenge to the polls is an objec- is, whether the juryman is altogether 
lion made separately to each jury. indifferent as he stands unsworn, be
man as he is about to be sworn. cause, even unconsciously to himself, 
Challenges to the polls like those to he may be swayed to one side. The 
the array, are either principal or to line which separates the causes for 
the favour. Fir,t, principal chal. principal challenges, and for chal. 
lenges may be made on various lenge to the favour, is not very dis
grounds, 1st, propter ~fect1lm, on tinctly marked. That the juror has 
account of some personal objection, as acted as godfather to the child of the 
alienage, infancy, old age, or the prosilcutor or defendant, is cause for 
want of those qualifications required a principal challenge, Co. Litt. 157, 
by legislative enactment. 2d. Prop- a; while the fact that the party and 
ler affeclflfA, because of some pre. the juryman are fellow servants, and 
sumed or actual partiality in the jury. that the latter has been entertained at 
man who is made the subject of the the house of the former, is only cause 
objection i on this ground a juror for challenge to the favour. Co. 
may be objected to, if he is related to Litt. 147 i &C. Ab. Juries, E 5. 
either within the ninth degree, or is Challenges to the favour are not de. 
so connected by affini~ i this is sup. cided upon by the court, but are set
posed to bias the juror's mind, and tied by triers, (q. v.) 
is only a presumption of partiality. § 2. The challenges may be made 
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by the government, or those who re
present it, or by the defendant, in 
criminal cases; or they rna y be made 
by either party in civil cases. 

§ 3. As to the time of making the 
challenge, it is to be observed that it 
is a general rule, that no chaUenge 
can be made either to the array or to 
the polls, until a full jury have made 
their appearance, because if that 
should be the case, the issue will 
remain pro defectu juratorem; and 
on this account, the party who in. 
tends to challenge the array, may, 
under such a contingency, pray a 
tales to complete the number, and 
then object to the panel. The pro
per tiine of challenging, is between 
the appearance and the swearing of 
the jurors. The order of making 
challenges is to the array first, and 
should not that be supported, then to 
the polls; challenging anyone juror 
waives the right of challenging the 
array. Co. Litt. 158, a; Bac. Ab. 
Juries. Ell. The proper manner 
of making the challenge, is to state 
all the objections against the juror at 
one time; and the party will not be 
allowed to make a second objection 
to the same juror, when the first has 

. been overruled. But when a juror 
has been challenged on one side, and 
found indiffilrent, he may still be 
challenged on the other. When the 
juror has been challenged for cause 
and been pronounced impartial, he 
may still be challenged peremptorily, 
6 T. R. 531; 4 Bl. Com. 356; 
Hawk. b. 2, c. 46, s. 10. 

As to the mode of making the 
challenge, the rule is, that a chal
lenge to the array must be in writ
iDR. but when it is only to a single 
individual, the words "I challenge 
him," are sufficient in a civil case, or 
on the part of the defendant, in a cri
minal case; when the challenge is 
made for the prosecution, the attor
ney-general says, "we challenge 
him." 4 IIarg. St. Tr. 740; Tr. 
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per Pais, 172; and see Cro. C. C. 
105; 2 Lil, Entr. 472; 10 Wentw. 
474; 1 Chit. Cr. Law, 533 to 551. 

CHAMBER. A room in a house. 
It was formerly held that no freehold 
estate could be had in a chamber, but 
it was afterwards ruled otherwise. 
When a chamber belongs to one per. 
son, and the rest of the house with 
the land is owned by another, the two 
estates are considered as two sepa
rate b~t adjoining dwelling housea. 
Co. Lltt. 48, b; Bro. Ab. Demand, 
20; " Mass. 575; 6 N. H. Rep. 
555; 9 Pick. R. 297 ; vide 3 Leon. 
210; 3 Watts, R. 243. 

CHAMBER OF COMMERCE. 
A society of the principal merchants 
and traders of a city, who meet to 
promote the general trade and com
merce of the place. Some of these 
are incorporated, as in Philadelphia. 

CHAMBERS, practice. When a 
judge decides some interlocutory mat
ter, which has arisen in the course 
of the cause, out of court, he is said 
to make such decision at his cham
bers. The most usual applications 
at chambers take place in relation to 
taking bail, and staying proceedings 
on process. 

CIIAMPART, Frmcl '""" By 
this name was formerly understood 
the grant of a piece of land by the 
owner to another, on oondition that 
the latter would deliver to him a por. 
tion of the crops. 18 Toull. n. 182. 
CHAMPERTOR,~m.~w,one 

who moves pleas or suits, or causes 
them to be moved, either directly or 
indirectly, and sues them at his pro
per costs, upon condition of having a 
part of the gain. 

CHAMPERTY, ~mu, is a bar
gain with a plaintiff or defendant, 
campum parlire, to divide the land 
or other matter sued for, between 
them, if they prevail at law, the 
champertor undertsking to carryon 
the suit at his own expense. 1 Pick. 
416; 1 Ham. 132; 5 Monr. 416; 4 
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Litt. 117; 5 John. Ch. R. 44. This CHANCELLOR, is an officer ap
otrence difters from maintenance, in pointed to preside over a court of 
this, that in the latter the person as- chancery, invested with various 
sisting the suitor receives no benefit, powers, in the several states. The 
while in the former he receives one office of chancellor is of Roman ori. 
half, or other portion, of the thing gin. He appears at first to have been 
sued for. Punishment, fine and im. a chief scribe or secretary, but he 
prisonment. 4 Bl. Com. 185. This was afterwards invested with judicial 
was an offimcein the civil law. Poth. power, and had the superintendence 
Pand. lib. 3, t.l. App. n.l, tom. 8, over the other officers of the empire. 
p.l04; 15Ves. 139; 7 Bligh'sR. From the Romans, the title and office 
389; S. C. 20 E. C. L. R. 165; (; passed to the church, and therefore 
Moore & P. 193; 6 Carr. & P. 749, every bishop of the catholic chureh 
S. C. 25 E. C. L. R. 631; 1 Russ. has to this day, his chancellor, the 
Cr. 179; Hawk. P. C. b.l, c. 84, s. principal judge of his consistQry. 
6. To maintain a defendant may be When the modern kingdoms orEu· 
champerty. Hawk. P. C. b. 1, c. rope were established upon the ruins 
84, s. 8; 3 Ham. 641 ; 6 Monr. 392; of the empire, almost every state pre-
8 Yerg. 484; 8 John. ~79; 1 John. served its chancellor, with difJerent 
Ch. R. 444; 7 Wend. 152; 3 Cow. jurisdictions and dignities, according 
en, 6~4; 6 Cowen, 90. to their diftercnt constitutions. In all 
CHAMPIO~, he who fights for he seems to have had a supervision 

another, or taICes his place in a quar- of all charters, letters and such other 
rei; it also includes him who fights his public instruments of the crown, as 
own battles. Bract. lib. 4, t. 2, c. 12. were authenticated in the most solemn 

CHANCE, accident. As the manner, and when seals came into 
law punishes a crime only when use, he had the custody of the public. 
there is an intention to commit it, it seal. An officer bearing this title is 
follows that when those acts are to be found in most countries of Eu
done in the performance of a lawful rope, and is generally invested with 
act by mere chance or accident, extensive authority. The title and 
which would have amounted to a office of chancellor came to us from 
crime if there had been an intention England. Many of our state coneti. 
express or implied to commit them, tutions provide for the appointment of 
there is no crime. For example, if this officer, who is by them, and by 
workmen were employed in blasting the laws of the several states, invest
rocks in a retired field, and a person ed with power R8 they provide. Vice 
not knowing of the circumstance Encyclopedie, h. t.; Encycl. Amer. 
should enter the field, and be killed h. t.; Dict. de Jur. h. t.; Merl. Rep. 
by a piece of the rock, there would h. t.; 4 Vin. Ab. 87 .. ; Blake's Ch. 
be no guilt in the workmen. 1 East, Index, h. t.; Wooddes. Leet. 96. 
P. C. 262; Foster, 262; 1 Hale's CHANCERY. The name of a 
P. C. 472; 4 BI. Com. 192. Vide court exercising jurisdiction at law, 
Accithnt. but mainly in equity. It is not easy 

CHANCE·MEDLEY, crimM' to determine how courts of equity 
LItIJ, is a sudden affray; this word is originally obtained the jurisc1iction 
sometimes applied to any manner of they now exercise. Their authority 
homicide by misadventure, but in and the extent of it have been sub
strictness it is applicable to such kill. jects of much question, but time bas 
ing only R8 happens Ie thftrulendo, firmly established them; and the 
(q. v.) "BI. Com. 184. limits of their jurisdiction seem to be 
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in a great degree fixed and ascertain- distinguished into two Clasaes; "those 
ed. 1 Story on Eq. ch. 2; Mit£. which are administered in courts of 
Pl. Introd.; Coop. Eq. PI. Introd. law, and those which are administer-

Thejudaeofthecourtofchancery, ed in courts of equity. The rights 
often called a court of equity, bears secured by the former are called 
the title of chancellor. The equity legal; those secured by the latter are 
jurisdiction in England is vested, prin- called equitable. The former are said 
cipally, in the high court of chan- to be rights and remedies at common 
oory. This court is distinct from law, because recognised and enforced 
courts of law. " American courts of in courts of common law. The lat· 
equity are, in some instances, distinct ter are said to be rights and reme· 
from those of law; in others, the dies in f!quity, because they are ad· 
same tribunals exercise the jurisdic- ministered in courts of equity or 
tion both of courts of law and equity, chancery, or by proceedings in other 
though their forms of proceeding are courts .analogous to those in courts 
different in their two capacities. The of equity or chancery. Now, in 
supreme court of the United States, England and America, courts of 
and the circuit courts, are invested common law proceed by certain pre
with general equity powers, and act scribed forms, and give a &f!1Ifff1l 

either as courts oflaw or equity, ac- judgment for or against the defen
cording to the form of the process and dante They entertain jurisdiction 
the subject of adjudication. In some only in certain actions, and give 
of the states, as N ew York, Virginia remedies according to the particular 
and South Carolina, the equity court -exigency of such actions. But there 
is a distinct tribunal, having its ap- are many cases in which a simple 
propriate judge, or chancellor, and judgment for either party, without 
officers. In most of the states, the qualifications and Conditions, and 
two jurisdictions centre in the same particular arrangements, will not do 
judicial officers, as in the courts of entire justice, f!Z «9"0 et bono, to 
the United States; and the extent of either party. Some modification of 
equity jurisdiction and proceedings is the rights of both parties are re
very various in the different states, quired; some restraints on one side 
being very ample in Connecticut, New or the other; and some peculiar ad. 
York, New Jersey, Maryland, Vir- justments, either present or future, 
ginia and South Carolina, and more temporary or perpetual. Now, in 
restricted in Maine, Massachusetts, all these cases, courts of common 
Rhode Island and Pennsylvania. But law have no methods of. proceeding, 
the aalutary influence of these powers which can accomplish such objects. 
on the judicial administration gene- Their forms of actions and judgment 
rally, by the adaptation of chancery are not adapted to them. The pro
forms and modes of proceeding to per remedy cannot be found, or 
many cases in which a court of law cannot be administered to the full 
a1fords but an imperfect remedy, or extent of the relative rights of all 
no remedy at all, is producing a gra- parties. Such prescribed forms of 
dual extension of them in those states actions are not confined to our law. 
where they have been heretolOre very They were known in the civil law; 
limited." and the party could apply them only 

The jurisdiction of a court of equity to their original purposes. In othif. 
differs essentially from that of a court cases, he had a special remedy. • •. 
oflaw. The remedies for wrongs or such <;ases, where the courts of COIJl
for the enforcement of right, may be mon law cannot grant the proper 
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remedy or relief, the law of England at law. In many~ falling under 
and of the United States (in those these heads, and especially in some 
states where equity is administered) cases of fraud, mistake and acci. 
authorises an application to the dent, courts of law cannot and do not 
courts of equity or chancery, which afford any redress; in others they do, 
are not 'confined or limited in their but not always in so perfect a mao· 
modes of relief by such narrow nero A court of equity also is assist. 
regulations, but which grant relief to ant to the jurisdiction of courts of 
All parties, in cases where they have law, in many cases, where the latter 
rights, ez I2lqtlO et bono, and modify have no like authority. It will reo 
and fashion that relief aecording to move legal impediments to the fair 

\ circumstances. The most general decision of a question depending at 
description of a court of equity is, law. It will prevent a party from 
that it has jurisdiction in cases where improperly setting up, at a trial, some 
a plain, adequate and complete reo title or claim, which would be inequit. 
medy cannot be had at law; that able. It will compel him to discover, 
is, in the common law courts. The on his own oath, facts which he 
remedy must be plAin ,. for, if it knows are material to the right of the 
be doubtful and obscure at law, other party, but which a court of law 
equity, will assert a jurisdiction. So cannot compel the party to discover. 
it must be adeqtUJte at law; for, if It will perpetuate the testimony of 
it fall short of what the party is en· witnesses to rights and titles, which 
titled to, that founds a jurisdiction in are in danger of being lost before the 
equity. And it must be complete; matter can be tried. It will provide 
that is, it must attain its full end at .for the safety of property in dispute 
law; it must reach the whole mis- pen~ litigation. It will counter· 
chief and secure the whole right of act and control, or set aside, fraud· 
the party, now and for the future; ulent judgments. It will exercise, 
otherwise equity will interpose, and in many cases, an ezcluftfJe juris. 
give relief. The jurisdiction of a diction. This it does in all eases of 
oourt of equity is sometimes concur· merely equitable rigAt., that is, such 
rent with that of courts of law; and rights as are not recognised in courts 
sometimes it is exclusive. It exer· of law. Most eases of trust and con· 
cises concurrent jurisdiction in cases fidence fall under this head. Its 
where the rights are purely of a legal exclusive jurisdiction is also exlen· 
nature, but where other and more sively exercised in granting special 
efficient aid is required than a court relief bevond the reach of the com· 
0( law can affOrd, to meet the diffi. mOD law. It will grant injunctions 
enlries of the case, and ensure full to prevent waste, or irreparable in. 
redress. In some of these cases courts jury, or to secure a settled right, or, 
af law formerly refused aU redress; to prevent vexatious litigations, or to 
but now will grant it. But the juris. oompel the restitution of title deeds; 
diction baving been once justlyac. it will appoint receivers of property, 
quired at a time when there was no where it is in danger of misapplica. 
such redress at law, it is not now tion; it will compel the surrender of 
relinquished. The most common securities improperly obtained; it will 
exercise of concurrent jurisdiction is prohibit a party from leaving the 
in cases of aecount, accident, dower, country in order to avoid a suit; it 
fraud, mistake, partnership and p:lrti. will restrain any undue exercise of a 
tion. The remedy is here often more legal right, against conscience and 
complete and effectual than it can be equity; it will decree a specific per. 
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formance of contracts respecting real is to buy and sell goods or other 
estates; it will, in many cases, sup- things. 2 BI. Com. 476. 
ply the imperfect execution of instru- CHAPTER, eccl. law. A oon
ments, and reform and alter them ac- gregation of clergymen. Such an 
cording to the real intention of the assembly is termed capitulum, which 
parties; it will grant relief in CQ8e8 signifies a little head; it being a kind 
of lost deeds or securities; and, in all of head, not only to govern the clio
roses in which its interference is case in the vacation of the bishopric, 
asked, its general rule is, that he but also for other purposes. Co. 
who asks equity must do equity. If Lilt. 103. 
a party, therefore, should ask to have CHARACTER, ~ide1lCe, is the 
a bond for 11 usurious debt given up, opinion generally entertained of a 
equity could not decree it unless he person, derived from the oommon 
could bring into court the money report of the people who are ae
honestly due without usury. This is quainted with him. 3 Serg. & R. 
a very general and imperfect outline 336; 3 Mass. 192; 3 Esp. C. 236_ 
of the jurisdiction of a court of There are three classes of cases on 
equity; in respect to which it has which the moral character and con
been justly remarked, that, in matters duct of a person in society may be 
within its excluaive jurisdiction, where used in proof before a jury, each 
substantial justice entitles the party resting upon particular and distinct 
to relief, but the positive law is silent, grounds. Such evidence is admis
it is impossible to define the bounda- sible, lst, To afford a presumption 
ries of that jurisdiction, or to enume- that a particular party has not been 
rate, with precision, its various prin. guilty of a criminal act; 2dly, To 
ciples." Ency. Am. art. Equity. affect the damages in particular cases, 

Vide Fonb. Eq.; Story on Eq.; where their amount depends on tbe 
Smith on Eq.; Madd. Ch. Pr.; 10 character and conduct of any indivi
Amer. Jur. 227; Coop. Eq. PI.; dual; and, 3dly, To impeach or con
Redead. PI.; Newl. C'h. Practice; firm the veracity ofa witness. 
Beamcs's Pl. Eq.; Jeremy on Eq.; 1. Where the guilt, of an accused 
Eneycl. Amer. article Equity. party is doub~ful, and the character 

CHANGE. The exchange of of the supposed agent is involved in 
m'>ney for money. The giving, for the question, a presumption of inno
example, dollars for eagles, dimes oenoe arises from his former con
for dollars, cents for dimes. This is duct in society, as evidenced by his 
a contract which always takes place general character, since it is not 
in the same place. By change is probable that a person of known 
also understood small money. Poth. probity and humanity, would commit 
Contr. de Chan~. n. 1. a dishonest or outrageous act in the 

CHANGE TICKET. The name particular instance. Such prcsump
w,ven in Arkansas to a species of tions, howevcr, are so remote from 
promissory notes issued for the pur- fact, and it is frequently so difficult 
pose of making change in small to estimate a person's real character, 
transactions. Ark. Rev. Stat. ch. 24. that they are entitled to little weight, 

CHAPLAIN. A clergyman ap- except in doubtful C'a8eS. Since the 
pointed to say prayers and perform law considers a presumption of this 
divinc service. Each house of con- nature to be admissible, it is in prin
gress usually appoints its own chap- ciple admissible whenever a reason
lain. able presumption arises from it, as 

CHAPMAN. One whose business to the fact in question; in practice 
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it is admitted whenever the charac· may be given, as that she was a 
ter of t!le pa.rty is involved in the street walker; but evidence of specie 
issue. See 2 St. Tr. 103t1; 1 Coxe's fie acts of criminality cannot be ad. 
Rep. 424; 5 Serg. & R. 352; 3 mitted. 3 Carr. & P. 589. The 
Bibb, R. 195; t Bibb, R. 286; 5 regular mode is to inquire whether 
Day, R. 260; 5 Esp. C. 13; 3 the witness under examination has 
Camp. C. 519; 1 Camp. C. 460; the means of knowing the former 
Str. R. 925. witness's general character, and 

2. In some instances evidence in whether from such knowledge he 
disparagement of character is admis- would believe him on his oath. 4 St. 
sible, not in order to prove or dis- Tr. 69:i; 4 Esp. C. 102. In answer 
prove the commission of a particular to such evidence against character, 
fact, but with a view to damages. the other party may cross-exam· 
In actions for criminal conversation ioe the witness as to his means of 
with the plaintiff's wife, evidence! knowledge, and the grounds of his 
may be given of the wife's general I opinion; or he may attack such wit. 
bad character, for want of chastity, ness's general character, and by 
and even of particular acts of adul·1 fresh evidence support the character 
tery committed by her, previous to of his own. 2 Stark. C. 151; lb. 
her intercourse with the defendant. \ 241 ; St. Ev. pt. 4, 1753 to 1758; 
B. N. P. 27, 296; 12 Mod. 232; 3 1 Phil. Ev. 2t9. A party callnot 
Esp. C. 236. See 5 Munt: 10. In : give evidence to confirm the good 
actions for slander and libel, when' cha1'l\Cter of a witness, unless his 
the defendant has not justified, evi· ! general character has been impugned 
dence of the plaintiff's bad character by his antagonist. 9 WaUs, R. 124. 
has also been admitted. 3 Camp. C. See in general as to character, 
251; 1 M. & S. 284; 2 Esp. C. Phil. Ev. Index, tit. Character; 
720; 2 Nott & M'Cord, 511; 1 Stark. Ev. pI. 4,364; Swift's Ev. 
Nott & M'Cord, 268; lind see 11 140 to 144; 5 Ohio R. 227; Greenl. 
Johns. R. :i8; 1 Root, R. 449; 1 Ev. ~ 54. 
Johns. R. 46. The ground of admit. CHARGE, practice, is the opine 
ting such evidence is; that a person ion expressed by the court to the jury 
of disparaged fame is not entitled to on the law arising out of a case before 
the same measure of damages with them. It should contain a clear and 
one whose character is unblemished. explicit exposition of the law, when 
When, however, the defendant justi. the points of the law in dispute arise 
fies the slander, it seems to be doubt. out of the facts proved on the trial of 
tol whether the evidence of reports the cause, 10 Pet. 657 ; but the court 
•• to the conduct and character of the ought at no time to undertake to de
plaintiff' can be received. See 1 M. cide the facts, for these are to be 
& S. 286, n. (a); 3 Mass. R.653; decided by the jury. 4 Rawle's R. 
1 Pick. R. 19. 195; 2 Penna. R. 27; 4 Rawle's 

3. The party against whom a wit. 356; lb. 100; 2 Serg. & Rawle, 
ness is called, may disprove the facts 464; 1 Serg. & Rawle, 515; 8 Serg. 
stated by him, or may examine other & Rawle, 150. See 3 Cranch, 298 ; 
witnesses a. to his general charac. 6 Pet. 622 ; 1 Gall. R. 53; I) Cranch, 
ter; but they will not be allowed to 187; 2 Pet. 625; 9 Pet. 541. 
speak of particular facts or parts of CHARGE, contract" is an obli. 
his conduct. B. N. P. 296. For gation entered into by the owner of 
example, evidence of the general an estate which makes the estate res
character of a prosecutrix for a rape ponsible for its performance. Vide 
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2 Ball & Beatty, 223; 8 Com. Dig. denotes all the good affilctions which 
.. 306, Appendix, h. t. Any obliga. men oughtto bear towards each other, 
tion binding upon him who enters 1 Epistle to Cor. c. xiii.; in its most 
into it, which may be removed or restricted and usual sense, it signifies 
taken away by a discharge. T. de relief of the poor. This species of 
la Ley, h. t. charity is a mere moral duty, which 

CHARGE, tcillll, dnillell, is an cannot be enforced by the law. Kames 
obligation which a testator imposes on Eq. 17. But it is not employed 
on his devisee; as, if the testator in either of these senses in law; its 
give Peter, Blackacre, and directs signification is derived chiefly from 
that he shall pay to J~hn during his the statute of 4;j Eliz. c. 4. Those 
life an annuity of one hundred dol. purposes are considered charitable 
lars which is to be a charge on said which are enumerated in that act, or 
land; or if a legacy be given and which by analogy are deemed within 
directcd to be paid out of the real pro- its spirit and intendment. 9 Ves. 405 ; 
perty. 1 Rop. Leg.446. Vide 4 Vin. 10 Ves. 541; 2 Vern. 387; Shel£. 
Ab. 4.49; 1 Supp. to Ves. jr. 309; 2 Mortm.59. Lord Chancellor Com. 
lb. 31; 1 Vern. 45,411; 1 Swanst. den describes a charity to be a gift to 
28; 4 East, R. 501; 4 Ves. jr. 815; a general public use, which extends 
Domat, Loix Civ.\iv. 3, t. I, s. 8, n. 2. to the rich as well as to the poor, 

CHARGE' DES AFFAIRES or Ambl. 651 ; Boyle on Charities, 51; 
CHARGE' D'AFFAIRES, interna. 2 Ves. serlo 52; Ambl. 713; 2 Ves. 
tiooulla,,,. These phrases, the first jr. 272; 6 Ves. 404; 3 Rawle, 170; 
of which is used in the acts of con. J Penna. R. 49; 2 Dana, 170; 2 
gress, are synonymous. The officer Pet. 584; ;j Pet. 99,498; 9 Cow. 
who bears this title is a diplomatic 481; 1 Hawks, 96; 12 Mass. 5;j7 ; 
representative or minister of an infe. 17 S. & R. 8~; 7 Verm. 241; 6 
rior grade, to whose care are confided Harr. & John. 392 ; 6 Harr. & John. 
the affairs of his nation. He has not 1; 9 Pet. 566; 6 Pet. 435 ; 9 Cranch, 
the title of minister, and is generally 331; 4 Wheat. 1 ; 9 Wend. 394; 
introduced and admitted through a 2 N. H. Rep. 21, 510; 9 Cow. 437; 
verbal presentation of the minister, at 7 John. Ch. R. 292; 3 Leigh, 450; 
his departure, or through letters of 1 Dev. Eq. Rep. 276. 
credence addressed to the minister of CHARRE OF LEAD, Eng. laU',. 
state of the court to which they are in ('ommerce, is a quantity of lead 
sent. He has the essential rights of consisting of thirty pigs, each pig 
a minister. Mart. Law of Nat. 206; containing six stones wanting two 
1 Kent, Com. 39, n.; 4 Dall. 321. pounds, and every stone being twelve 
The president is authorised to allow pounds. Jacob. 
to any charge des affaires a sum not CHARTA, an ancient word which 
greater than at the rate of four thou. signified not only a charter or deed 
sllnd five hundred dollars per annum, in writing, but any signal or token 
as a compensation for his personal by which an estate was held. 
services and expenses. Act of May CHARTER, is a grant made by 
I, 18to, 2 Story's Laws U. S. 1171. the sovereign either to the whole pea-

CHARGER, Scotch larD, is he in pie or to a portion of them, securing 
whose favour a decree suspended is to them the enjoyment of certain 
pronounced; yet a decree may be sus· rights. Of the former kind is the 
pended before a charge is given on it. presE'nt charter of France, which ex· 
Ersk. Pr. L. Scot. 4, 3, 7. tends to the whole country; the char. 

CHARITY, in its widest sense, ters which were granted to the dif. 
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ferent American colonies by the board chartered ships. 1 Marsh. Ins. 
British government were charters of 407. When the goods of several 
the latter species. 1 Story, Const. merchants unconnected with each 
L. ~.161; 1 Bl. Com. 108; Encycl. other, are laden on board without any 
Amer. Charte Constitutionelle. A particular contract of affreightment 
charter diffurs from a constitution in with any individual for the entire 
this, that the former is granted by the ship, the vessel is Clllled a general 
sovereign while the latter is establish· ,hip, (q. v.) because open to all mer· 
ed by the people themselves: both chants; but where one or more mer· 
are the fundamental law of the land. chants, contract for the ship exclu • 
. This term is susceptible of another sively, it is said to be a charttred 
signification. During the middle ages ship. 3 Kent, Com. 158; Abbott, 
almost every document was called Ship. pt. 2, c. 2, s. 1; Harr. Dig. 
cartel, charta or chartula. In this Ship and Shipping, IV. 
sense the term is nearly synonymous CHARTERED SHIP. When a 
with deed. Co. Litt. 6 i I. Co. 1 i ship is hired or freighted by one or 
Moor. Cas. 687. The act of the more merchants for a particular 
legislature creating a corporation, is voyage or on time, it is called a char. 
called its charter. Vide 2 Bro. Civ. tered ship. It is freighted by a special 
and Adm. Law, 188 i Dane's Ab. contract of affreightment, executed 
h. t. I between the owners, ship's husband, 

CHARTER, mar. comr., is an or master on the one hand, and the 
agreement by which a vessel is hired merchants on the other. It differs 
by the owner to another i as, A B from a General ,hip, (q. v.) 
chartered the ship Benjamin Franklin CHARTIS REDDENDIS, Eng. 
to C D. law, an ancient writ, now obsolete, 

CHARTER.PARTY, c01&tracl" which lays against one who had 
is a contract of affioeightment in writ. charters of feoffment entrusted to his 
ing, by which the owner·of a ship or keeping, aDd who refused to deliver 
other vessel lets the whole, o~ a part them. Reg. Orig. 159. 
of her, to a merchant or other person CHASE, Eng. law, is the liberty 
for the conveyance of goods, on a of keeping beasts of chase, or royal 
particular voyage, in consideration of game, on another man's ground as 
the payment of freight. This instru. well as on one's own ground, protect. 
ment ought to. contain, 1, the name ed even from the owner of the land, 
and tonnage of the vessel; 2, the with a power of hunting them thereon. 
name of the captain; 3, the names It differs from a park, because it may 
of the letter to freight and the freigh. be on another's ground, and because 
ter; 4, the place and time agreed upon it is not enclosed. ~ BI. Com. 38. 
for the loading and discharge i 5, the CHASE, propert" is the act of 
price of the freight; 6, the demur· acquiring possession of animals ferm 
rage or indemnity in case of delay; nature by force, cunning or address. 
7, such other conditions as the par. The hunter acquires a right to such 
ties may agree upon. Abbott on ShiV. animals by occupancy, and they be· 
pt. 3, Co 1, s. 1 to 6; Poth. h. t. D. come his property. 4 Toull. n.7. 
~; Pardeeaus, Dr. Com. pt. 4, t. 4, No man has a right to enter on the 
Co 1, D. 708. When a ship is char. lands of another for the purpose or 
tered this instrument serves to authen. hunting without his consent. Vida 
ticate many of the facta on which the 14 East, R. 249; Poth. Tr. du Dr. 
proof of her neutrality must rest, and de Propriete, part. 1, c. 2, art. 2. 
aIlould· therefore ,be always foUlJd on CH4TTELS, pNlpfrl" is a term 
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which includes all kinds of property 
except the freehold or things which 
are parcel of it. It is a more ex· 
tensive term than good. or ejfecu. 
Chattels are personal or real. Per· 
.anal are such as belong immediately 
to the person of a man; chattels real 
are such as either appertain not 
immediately to the person, but to 
something by way of dependency, 
as a box with the title deeds of lands; 
or such as are issuing out of some 
real estate, as a lease of lands, or 
term of years, which pass like per· 
sonalty to the executor of the owner. 
Co. Litt. 118; r Chit. Pro 90; 8 
Vine Ab. 296; 11 Vin. Ab. 166; 14 
Vin. Ab. 109; Hac. Ab. Baron, &c. 
(C 2); 2 Kel).t, Com. 278; Dane's 
Ab. index, h. t.; Com. Dig, Biens, A. 

CHEAT, cri,ninalla1D, tort •. A 
cheat is a deceitful practice, of a pub
lic nature, in defrauding another of a 
known right, by some artful device, 
a>ntrary to the plain rules of common 
honesty. 1 Hawk. 343. To con
stitute a cheat, the offence must be, 
lst, of a public nature; for every 
species of fraud and dishonesty in 
transactions between individuals is 
not the subject-matter of a criminal 
charge at common law, it must be 
such as is calculated to defraud num· 
oc-rs, and to deceive the people in 
general. 2 East, P. C. 8] 6; 7 John. 
R. 201; 14 John R. 371 ; 1 Greenl. 
R. 387; 6 Mass. R. 72; 9 Cowen, 
R. 588; 9 Wend. R. 187; 1 Yerg. 
R. 76; 1 Mass. 137.-2. Thecheat
ing must be done by false weights, 

, false measures, false tokens, or the 
like, calculated to deceive numbers, 
:2 Burr. 1125; 1 W. BI. R. 273 i 
Holt, R. 354.-3. That the object 
of the defendant in defrading the pro. 
secutor was successful. If unsuc
cessful it is a mere attempt, (q. v.) 
2 Mass. 139. When two or more 
enter into an agreement to cheat, the 
offence is a conspiracy, (q. v.) To 
caU a, man a cheat is slanderous. 

CHE 

Hetl. 167; 1 RoU's Ab. 53; 2 Lev. 
62. Vide Illiterate; Toke7l. 

CHECK, contracU, is a written 
order or request, addressed to a bank, 
or persons carrying on the banking 
business, and drawn upon them by 
a party having money in their hands, 
requesting them to- pay on present. 
ment to a person therein named or to 
bearer, a named sum of money. It 
is said that checks are unifhrmly 
payable to bearer, Chit. on Bills, 411, 
but that is not so in practice in the 
United States: they are generally 
payable to bearer, but sometimes they 
are payable to order. Checks are 
negociable instruments as bills of 
exchange, though, strictly speaking, 
they arc not due before payment has 
been demanded, in which respect they 
differ from promissory notes and bills 
of exchange payable on a particular 
day. 7 T. R. 4aO. Vide 4 John. R. 
304; 7 John. R. 26; 2 Ves. jr. 111 ; 
Yelv. '4, b, note; 7 Sergo & Rawle, 
116; 3 John. Cas. 5,259; 6 Wend. 
R. 445; 2 N. & M. 251; 1 Blackf. 
R. 104; 1 Litt. R. 194; 2 Litt. R. 
299; 6 Cowen, R. 484; 4 Har. & 
J. 276; 13 Wend. R. 133; 10 
Wend. R. 304; 7 Harr. & J. 381; 
1 Hall, R. 78; 15 Mass. R. 74; 4. 
Yerg. R. 210; 9 S. & R. 125. 

CHECK BOOK, commtrce, is 
one kept by persons who have ac. 
counts in bank, in which are printed 
blank forms of checks, or orders upon 
the bank to pay money. 

CHEMISTRY, med. ju,.., is the 
science which teaches the nature and 
property of all bodies by their analy. 
sis and combination. In consider. 
ing cases of poison the lawyer will 
find a knowledge of chemistry, even 
very limited in degree, to be greatly 
useful. 2 Chit. Pro 42, n. 

CHEVISANCE, contract., tort.; 
this is a French word which signifies 
in that language accord, agreement, 
compact. In the English statutes it 
its used to denote a bargain or con· 
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tract in general. In a legal sense it 
is taken Jor an unlawful bargain or 
contract. 

CHIEF CLERK IN THE DE
PARTMENT OF STATE. This 
officer is appointed by the secretary 
of state; his duties are to attend to 
the business of the office under the 
superintendence of the seCretary; 
and when the secretary shall be re
moved from office, by the president, 
or in any other case of vacancy, 
shall, during such vacancy, have the 
charge and custody of all records, 
books, and papers appertaining to 
such department. Act 27th July, 
!iSO, s. :.!, 1 Story's Laws, 6. His 
compensation for his services shall 
not exceed two thousand dollars per 
annum. Gordon's Dig. art. 211. 

CHIEF JUSTICE, officer, is the 
president of a supreme court; as, the 
chief justice of the United States, the 
chief justice of Pennsylvania, and the 
like. Vide 15 Vin. Ab.3. 

CHIEF JUSTICIARY. An offi· 
cer among the English, established 
soon after the conquest. He had 
judicial power, and sat as a judge in 
tbe Curia Regi6, (q. v.) In the ab
sence of the king, he governed the 
kingdom. In the course of time, the 
power and distinction of this officer 
gradually diminished, until the reign 
of Henry III., when the office was' 
abolished. -

CHrLp, CmLDREN, dome6tic 
relatio,... A child is the son or 
daughter in relation to the father or 
mother. We will here consider the 
law, in general tenos, as it relates to 
the condition, duties and rights of 
children; and, afterwards, the ex
tent which has been given to the word 
child or children by dispositions in 
wills and testaments. 

1. Children born in lawful wed
lock, or within a competent time af
terwards, are presumed to be the issue 
of the father, and follow his condi
,tion; thoee born out of lawful wed-
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lock, follow the ,condition of the m0-

ther. The father is bound to main
tain his children and to educate them, 
and to protect them from injuries. 
Children are, on their part, bound to 
maintain their fathers and mothers, 
when in need, and they are of ability 
so to do. POlh. Du Mariage, n. :384, 
389. The father in general is enti
tled to the custody of minor children, 
but, under certain circumstances, the 
mother will be entitled to them, when 
the father and mother have separat
ed. 5 Binn. 520. Children are lia
ble to the reasonable correction of 
their parents. Vide Corrt'ction. 

2. The term children does not 
ordinarily and properly speaking 
comprehend grandchildren, or issuo 
generally; yet sometimes that meun
ing is affixed to it, in caaes of neces
sity, 6 Co. 16; and it has been held 
to signify the same as issue, in cases 
where the testator by using the tenos 
children and issue indiscriminately, 
showed his intention to use the for
mer term in the sense of issue, 80 

as to entitle grandchildren, &c. to 
take under it. 1 Vea. sen. 196; 
Ambl. 555; 3 V 08. 258; Ambl. 
661; 3 Ves. & .Ben. 69. When 
legally construed, the term children, 
is confined to legitimate children. 7 
Ves. 458. The civil code of Louisi
ana, art. 2522, n. 14, enacts that 
"under the name of children are 
comprehended, not only children of 
the first degree, but the grandchil
dren, great-grandchildren, and all 
other descep.dants in the direct line." 

Children are divided into legiti
mate children, or those born in law
ful wedlock; and natural or illegiti
mate children, who are born bastards, 
(q. v.) Vide Natural children. 
llIegitimate children are incestuous 
bastards, or those which are not in
cestuous. 

Vide, generally, 8 Vin. Ab. 818; 
8 Com. Dig. 470; 2 Kent, Com. 
172; 4 Kent, Com. 4.08, 9; 1 Rop. 
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on Leg. 45 to 76; 1 Supp. to Ves. a fine of land, commonly called the 
jr. 44; :lIb. 158. Nalvral childrm. foot of the fine. It is an instrument 

CHILDREN, POSTHUMOUS, of writing beginning with these 
are those who are born after the death words; " This is the final agree. 
of their fllthers,Domat, Lois Civ.liv. ment," &C. It includes the whole 
prel. t. 2, s. I, ~ 7; I~. :J, ~ 1, fl' de matter, reciting the parties, day, year 
inj. rupt. In Pennsylvania the will and place, and before whom the fine 
of their fathers in which no provi. was acknowledged and levied. Cruise, 
sion is made for them is revoked as Dig. tit. 35, c. ~, s. 52. Vide Cham. 
fur as regards them, by operation of bers's Dict. h. t j Encyclopedia Ame. 
law. 3 Hinn. R. 498; see as to the ricana, Charter; Encyclopedie de 
law of Virginia on this subject, 3 D' Alembert, h. t; Pothier, Pando tom. 
Munt: 20; and article III Ve,ltre III xxii. p. 73. 
mere. CHIROGRAPHER, is a word 

CHIMIN, this is a corruption of derived from the Greek, which signi. 
the French word Ch"fllill, a highway. fies," a writing with a man's hand; " 
It is used by old writers. Com. Dig. a chirographer is an officer of the 
Chimin. English court ofC. P. who engrosses 

CHIROGRAPH, conr:eyancing, the fines, and delivers the indentures 
signifies a deed or public instrument of them to the parties, &c. 
in writing; chirographs were an· CHIVALRY, ancient Eng. law. 
ciently attested by the SUbscription This word is derived from the French 
and crosses ofwitllC8Se15; afterwards, che1n!lier, a horseman. It is the 
to prevent frauds and concealments, name of a tenure of land by knight's 
deeds of mutual covenant were made service. Chivalry was of two kiud!! ; 
in a acript and reacMpt, or in a part the first, which was rf!gal, or held 
and counterpart; and in the middle, only of the king; or common, which 
between the two copies, they drew the was held of a common person. Co. 
capital letters of the alphabet, and Litt. h. t. 
then tallied, or cut asunder in an in· CHOICE. Preference either of 
dented manner, the sheet or skin of a person or thing, to one or several 
parchment, one of which parts being other persons or things. ElectifAl, 
delivered to each of the parties, were (q. v.) 
proved authentic by matching with CHOSE, property, this is a French 
and answering to one another. Deeds word, signifying Ihing. In law, it js 
thus made were denominated 81/ngra. applied to personal prope~, as cho
p',u, by the canonists, because that UII in po.umon, are sucli personal 
word, instead of the letters of the things of which one has possession; 
alphabet, or the word chirographum, choll", in action, are such as the 
was used. 2 Bl. Com. 296. This owner has not the 'possession, but 
method of preventing conterfeiting, merely a right of action for their poe
or of detecting counterfeits, is now session. 2 BI. Com. 389, 397; 1 Chit. 
used by having some ornament or Pract. 99; 1 Supp. to Ves. Jr. 26, 
lOme word engraved or printed at 59. Chiuy defines choses in actions 
one end of certificates of stocks, to be rights to receive or recover a 
cheeks, and a variety of other instru. debt, or money, or damages, for 
ments, which are bound up in a breach of contract, or for a tort con· 
book, and after they arc executed, neeted with contract, but which can. 
are cut asundet through such oma· not be enforced without action, and 
-ment or word. therefore termed ehoses, or th~ in 

Cbirograph is alao the last part of action. Com. Dig. BieDa; Harr. Dig. 
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Chose in Action; ChiUy's Eq. Dig. 
h. to Vide 1 Ch. Pro 140. It is one 
of the qualities of a chose in action, 
that, at common law, it is not assign
able. 2 John. 1; 15 Mus. 388; 1 
Cranch, 367. But bills of exchange 
and promissory notes, though choses 
in action, may be assigned by indorse
ment, when payable to order, or by 
delivery, when payable to bearer. 
See Bill, of Ezchange. Bonds are 
assignable 10 Pennsylvania and per
haps some other states, by virtue of 
statutory provisions. In equity, how
ever, all choses in action are assigna
ble, and the assignee has an equita
ble right to enforce the fulfilment of 
the obligation in the name of the as
signor. 4 Mass. 51,1; 3 Day, 364; 
1 Wheat. 236; 6 Pick. 316; 9 Cow. 
34; 10 Mass. 316; 11 Mass. 157, 
n.; 9 S. & R. 244; a Yeates, 327; 
1 Binn. 429 j 5 Stew. & Port. 60; 4 
Rand. 266; 7 Conn. 399;' 2 Green, 
510; Harp. 17. 

CHRISTIANITY, the religion es
tablished by Jesus Christ. Chris
tianity has been judicially declared 
to be a part of the common law of 
Pennsylvania, 11 Serg. & Rawle, 
394 ; tJ Binn. R. 555; New York, 8 
Johns. R. 291; Connecticut, ~ Swift's 
System, 321; Massachusetts, Dane's 
Ab. vol. 7, c. 219, a. 2, 19. To 
write or speak contemptuoUsly and 
maliciously against it, is an indictable 
offimce. Vide Cooper on the Law of 
Libel, 59 and 114, et seq. where he 
contends that the decisions which 
have been made, declaring Christiani
ty to bea part of the law, are the re
sult of ignorance or falsehood. See 
also Mr. Jefferson's leUer to Major 
Cartwright, Appx. No. m. to Coop. 
Law of Libel, on the same subject. 
Vide generally, 1 Russ. on Cr. 217 ; 
1 Hawk, c. 5; 1 Vent. 293; 3 Keb. 
607; 1 Bam. & Cress. 26, S. C. 8 
Eng. Com. Law R. 14; Barnard. 
162; Fitzgib. 66; Roscoe, Cr. Ev. 
524; 2 Str. 834; 3 Barn. & Ald. 
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161; S. C. 5 Eng. Com. Law R. 
249; Jeff. Rep. Appx. 

CHURCH. In a moral or spiritual 
sense this word signifies a society of 
persons who profess religion; and in 
a physical or material sense, the 
place where such persons assemble. 
The term church is nomen collecti
vum; it comprehends the chancel. 
aisles, and body of the church. Ham. 
N. P. :.!04. It is not within the plan 
of this work to r've an aecount of 
the different loca regulations in the 
United States respecting churches. 
References are here given to enable 
the inquirer to ascertain what they 
are, where such regulations are 
known to exist. 2 Mass. 500 j 3 
Mus. 166; 8 Mass. 96; 9 Mass. 
277; lb. 254; 10 Mass. 323; 15 
Mass. 296; 16 Mass. 488; 6 Mass. 
401; 10 Pick. 172; 4 Day, C. 361; 
1 Root ~ 3, 440; Kirby, 45; 2 
Caines's Cas. 3:J6; 10 John. 217; 6 
John. 85; 7 John. 112; 8 John. 464; 
9 John. 147; 4 Dessaus. 578; 5 
Serg. & Rawle, 510; 11 Serg. & 
Rawle, ~5; Mete. & Perk. Dig. h. t. 

CHURCH-WARDEN. An offi
cer whose duties are, as the name im
plies, to take care of or guard the 
church. These officers are created 
in some ecclesiastical corporations 
by the charter, and their rights and 
duties are definitely explained. In 
England, it is said, their principal 
dutiCII are to take care of, 1, The 
church or building; 2, the utensils 
and furniture; 3, the church yard; 
4, certain matters of good order eon
cerning the church and church yard; 
5, the endowments of the church. Bac. 
Ab. h. t. By the common law the capa
city of church-wardens to hold pro
perty for the church is limited to per
sonal property. 9 Cranch, 43. 

CIPHER. An arithmetical cha
racter, by which some number is 
noted; a figure; for example, 1776. 
Ciphers ollght not to be used to ex
press the sums mentioned in a con· 
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tract; but it is usual to date all sim. pIe, or complicated; they are always 
pIe contracts with ciphers; deeds accompanied by circumstances which 
and writs should be dated by words more or leas influence the mind in 
at length. Vide Figure" and 13 forming a judgment. These points 
Vin. Ab. 210; 18 Eng. C. L. R. ought to be carefully examined, in 
95; 1 Ch. Cr. Law, 176. order to form a correct opinion. 

CIRCUIT COURT. Vide Court' The first question ought to be, is the 
aJ tAe United Stafe,. fact possible 1 if 80, are there any 

CIRCUITY OF ACTION, prac. circumstances which render it im. 
tice, remtdie" is where a party by possible 1 If the facts are impossible 
bringing an action, gives an action the witness ought not to be credited, 
to the d~fendant against him. As if, for example, a man should swear 
supposing the obligee of a bond cov· that he saw the deceased shoot him
enanted that he would not sue on it, self with his own pistol,and upon an 
if he were to sue he would give an examination of the bRll which killed 
action against himself to the defen. him, it should be found too large to 
dant for a breach of his covenant. enter into the pistol, the witness 
The Courts prevent such circuitous ought not to be credited. 1 Stark. 
actions, for it is a maxim of law so Ev. 505; or if one should swear 
to judge of contracts, as to prevent a that another had been guilty of the 
multiplicity of actions; and in the impossible crime of witcoom:il. 
case just put, they would hold that Toullier mentions a case, which 
the covenant not to sue, operated as were it not for the ingenuity of the 
a release. 1 T. R. 441. It is a counsel, would require an apology 
favourite object of courts of equity for its introduction here, on account 
to prevent a multiplicity of actions. of its length. The case was this, 
4 Cowen, 682. La Veuve Veron brought an action 

CIRCUITS, are certain divisions against M. de Morangies on some 
of the country, appointed for particu. notes, which the defendant alleged 
lar judges to visit for the trial of were fraudulently obtained, for the 
causes, or for the administration of purpose of recovering 300,000 francs, 
justice. See 3 Bl. Com. 58. and the question was, whether the 

CIRCUMDUCTION, Scold 10.,,,, defendant had received the money. 
is a term applied to the time allowed Dujonquai, the grandson of the plain. 
for bringing proof of allegiance, tiff pretended he had himself, alone 
which being elapsed, if either party and on foot, carried this sum in gold 
sue for circumduction of the time of to the defendant, at his hotel at the 
provin~, it has the effect that no proof upper end of the rue Saint Jacques, 
can afterwards be brought; and the in thirteen trips, between half-past 
cause must be determined as it stood seven and about one o'clock, that is, 
when circumduction was obtained. in about five hours and a half, or at 
Tech. Diet. most, six hours. The fact was 

CIRCUMSTANCES, mdelH:e, improbable; Linquet, the counsel of 
the particulars which al'.oompany a the defendant, proved it was impos
fact. The facts proved are either sible; and this is his argument. 
possible or impossible, ordinary and Dujonquai said that he had divided 
probable, or extraordinary and im. the sum in thirteen bags, each con· 
improbable, recent or ancient; they tnining six hundred louis d'ors, and 
may have bappened near us, or afar in twenty.three other ba2s, each con· 
off, they are public or private, per. taining two hundred. There remain· 
manent or transitory, clear and sim. ed twenty-five louis to complete the 
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whole sum, which Dujonquai said he three hundred and eighty-nine stepa, 
received from the defendant as a gra- it occupied from eight to nine rninlltes 
tuity. At each of these trips, he says of time. It must then have taken an 
he put a bag, containing two hundred hour out of the five or six which had' 
louis, that is, about three pounds four been employed in making the thirteen 
ounces, in each of his coat pockets, trips. 
which being made in the fashion of 2. Dujonquai bad to go up the 
those times, hung about the thighs, rue Saint Jacques, which is very 
and in walking must have incom- steep, its ascent would necessarily 
moded him and obstructed his speed, decrease the speed of a man burden
he took besides, a bag containing six ed and encumbered with the bags 
hundred louis in his arms, by this which he carried in his pockets and 
means bis movements were impeded in his arms. 
by a weight of near ten pounds. :i. This street, which is very 

The measured distance between public, is usually, particularly in the 
the house where Dujonquai took the morning, encumbered by a multitude 
bags to the foot of the stairs of the of persons going in every direction, 
defendant, was five hundred and six- so that a person going along must 
teen toiscs, which mnltiplied by make an infinite number of devia
twenty-six, the thirteen trips going tions from a direct line; each, by 
and returning, make thirteen thou- itself, is almost imperceptible, but at 
sand four hundred and sixteen toises, the end of five or six hours, they 
that is, more than five leagues, and make a considerable sum, which may 
a half(near seventeen miles) of two be estimated at a tenth part of the 
thousand four hundred toises, which whole course in a straight line, this 
latter distance is considered sufficient would make about half a league, to 
for an hour's walk, of a good walker. be added to the five and a half 
Thus, if Dujonquai had been unim- leagues, which is the distanee in a 
peeled by any obstacle, he would direct liDe. 
barely have had time to perform ,the 4. On the morning that Dujonquai 
task in five or six hours, even with- made these trips, the daily aDd usual 
out taking any rest or refreshment. incumbrances of this street were 
However strikingly improbable this increased by sixty or eighty wqrk
may have been, it was not physit'.ally men, who were employed in remov. 
impossible. But ing by hand and with machine, an 

1. D,ujonquai in going to the de- enormous stone, intended for the 
fimclant's had to descend sixty-three church of Sainte Genevieve, now the 
ateps from his grandmother's, the pantheon, and by the immense crowd 
plaintiff's, chamber, and to ascend which this attracted; this was a re
twenty-seven to that of the defendant, markllble circumstance, which, sup'" 
in the whole, ninety steps. In re- posing that Dujonquai had not yield
turning, the ascent and descent were ed to the temptation of stopping a 
changed, but the steps were the a few moments to see what was do
aame; so that by multiplying by ing, it must necessarily ha96 imped. 
twenty-six, the number of trips going ed his way. Ilnd made him lose seven 
and returning, it would be seen there or eight minutes each trip, which 
were two thousand three hundred multiplied by twenty-six, would make 
and forty steps. Experience had about two hours and a half. 
proved that in ascending to the top 5. The witness was obliged to 
of the tower of Notre Dame, (a open and shut the doors at the de
church in Paris,) where there are fendant's house; it required time to 
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take up the bags and place them in therein named to appear and do 
his pockets, to take them out and something therein mentioned, or to 
put them on the defendant's table, show cause why he should not, on a 
who, by an improbable supposition, day named. Proct. Pro h. t. In 
counted the money in the intervals the ecclesiastical law, the citation is 
between the trips, and not in the pre- the beginning and foundation of the 
sence of the witness. Dujonquai, whole cause; it is said to have six 
tOQ, must have taken receipts or ac· requisites, namely, the insertion of 
knowledgments at each trip, he must the.name of the judge-of the pro. 
read them, and on arriving at home, movert--of the impugnant--of !Be 
deposited them in some place of cause of suit--of the place-and of 
safety; all these distractions would the time of appearance; to which 
necessarily occasion the loss of a few may be added the affixing the seal of 
minutes. By adding these with scru· the cOllrt, and the name of the regis
pulous nicety, and by further adding ter or his deputy. 1 Bro. Civ. Law, 
the time employed in taking and de· 45:~, 4; AyJ. Parer. xliii. 175; HaU's 
positing the bags, the opening and Adm. Pro 5; Merl. Rep. h.... t. By 
shutting' of the doors, the reception citation is also understood the act by 
of the receipts, the time occupied in which a person is summoned, or 
reading and putting them away, the cited. 
time consumed in several conversa- CITATION OF AUTHORI· 
tions, which he admitted he- had TIES, are the text of acts oflegisla.· 
with persons in the street; all these tures and of treatises, aDd decided' 
joined to the obstacles above men· cases, which are indicated in order to 
tioned, made it evident that it was support what is advanced. Works 
physically impossible that Dujonquai are sometimes surcharged with use
should have carried the 300,000 less and misplaced citations; when 
francs to the house of the defendant, they are judiciously made they assist 
as he affirmed he had done. TouU. the reader in his researches. Cita
tom. 9, n. 241, p. 384. Vide, gen· tions ought not to be made to prove 
emily, 1 Stark. Ev. 502; 1 Phil. wha.t is not doubted; but when a con
Ev. 116. See some curious cases troverted point is mooted, it is highly 
of circumstantial evidence in Alis. proper to cite the laws a.nd cases, or 
Pro Cr. Law, 313, 314; and 2 other authorities in support of. the 
Theorie des Lois criminelIes, 147, n. controverted proposition. The mode 
PrelJUmption. of citing statutes varies in the United 

CIRCUMSTANTIBUS, perlft1l&8, States; the laws of the United States 
practice, are bystanders, from whom are generally cited by their date, as 
jurors are to be selected when the the act of Sept. 24, 1789, So 35; or 
panel has been exhausted. Vide Act of 1819, ch. 170,3 Story's U. 
Tale. de circum.ta"ti~u.. S. Laws, 1722; in Pennsylvania acts 

CIRCUMVENTION, torU,- of assembly are cited as follows, act 
Scotch laUt, any act of fraud where- of 14th of April, 1834; in Mnssa
by a person is reduced to a deed by chusetts, stat. of 1808, C. 92. Trea· 
decreet. Tech. Dict. It has the tises and books of reports, are gene
same sense in the civil law. Dig. rally cited by the volume and page, 
60, 17, 49 et 155; Id. 12, 6, 6, 2; as, 2 Powell on Mortg. 600; 3 Binn. 
Id. 41,2,34. Vide Parphrasi.. R.60. Judge Story and some otbers, 

CITATION, practict', is a writ following the examples of the civi
issued out of a court of competent Iians, have written their works and 
jurisdi~tion commanding a person numbered the paragraphs, these are 
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cited 88 fonows, Story's Baitm. § Authentica cum testator, Codice ad 
494; Gould on Pl. Co 5, § 30. For legem fascidiam. 
other citations the reader is referred CITIZEN, perlOu. One who, 
to the article Ab6reviatiolU. under the constitution and laws of 

It is usual among the civilians on the United States, has a right to vote 
the continent of Europe, in imitation for repreaentatives in congress, and 
of those of the darke~ ages, in their other public ofIicers, and who is qua. 
references to the Institutes, the Code lified to fill offices in the gift of the 
and the Pandects or Digest, to men· people. Citizens are either native 
lion the number, not of the book, but born or naturalized. Native citizens 
of the law, and the first word of the may fill any office; naturalised citi. 
title to which it belongs; and 88 zens may be elected or appointed to 
there are more than a thousand of any office under the constitution of 
these, it is no easy task for one not the United States, except the office of 
thorou~hly acquainted with· those president. The constitution provides, 
collections, to find the place to which that" the citizens of each state shall 
reference is made. The American be entitled to all the privileges and 
writers generally fullow the natural immunities of citizens in the several 
mode of reference, by putting down states." Art. 4, 8. 2. All natives 
the name of the collection, and then are not citizens of the United States, 
the number of the book, title, law, the descendants of the aborigines, 
and section. For example, Inst. 4, and those of African origin are not 
15,2, signifies Institutes, book four, entitled to the rights of citizens. An· 
title fifteen, and section two. Dig. terior to the adoption of the constitu· 
41, 9, I, 3, means Digest, book 41, tion of the United States, each state 
title 9, law 1, section 3. Dig. pro had the right to make citizens of such 
dote; or fpro dote; that is, section persons 88 it pleased. That consti· 
3, law 1, of the book and title of the totion does not authorise any but 
Digest or Pandects, entitled pro dote. white persons to become citizens of 
It is proper to remark that Dig. and the United States; and it must there
.I are equivalent; the former siJpli. fore be presumed that no one is a 
~es Digest, and the latter, which 18 a citizen who is not white.. 1 Litt. R. 
careless mode of writing the Greek 334; 10 Conn. R. 340; 1 Meigs, R. 
letter r, the first letter of the word 831. A citizen of the United States, 
•• ,1.%"." Pandects, and the Digest residing in any state of the Union, is 
and Pandects are different names for a citizen of that state. 6 Pet. 761 ; 
one and the same thing. The Code is Paine, 594; 1 Brock. 391; 1 Paige, 
cited i~ the same way. The Novels 188; Mete. & Perk. Dig. h. t.; vide 
are cited by their number, with that 8 Story's Const. § 1687; 2 Kent, 
of the chapter and paragraph; for Com. 258; 4 Johns. Ch. R. 430; 
example, Nov. 185, 2, 4; for No- Vatt. B. I, c. 19, § 212; Poth. Des 
vella Justiniani 185, capite 2, para. Personnes, tit. 2, 8. 1. Vide Bod, 
grapho 4. Novels are also quoted Politic. 
by the Collation, the title, chapter CITY, R'MJef'f&amt, is a town in. 
and paragraph, 88 follows; in Au. corporated by that name. Originally 
thentico, Collatione 1, titulo I, cap. this word did not signifY a town, but 
281. The Authentics are quoted by a portion of mankind who lived under 
their first words, after which is set the same government: what the Ro
down the title or the Code under mans called cioil", and the Greeks 
which they are placed; for example, polu; whence the word polileia, 

VOL. 1.-23. civil",.eu rei public. 1IcI'", dad. 
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.inUtratio. Toull. Dr. Civ. Fr. I. CIVIL LAW. See LafD, d.l. 
1, t. 1, n. 202. CIVIL LIST, is the sum which is 

CIVIL. This word h~ various yearly paid by the state to its mon
significations. 1. It is used in con- arch, and the domains of which he 
tradistinction to barbarou.t or 8(11)00 is suffered to have the enjoyment •. 
age, to indicate a state of society re- CIVIL OBLIGATION,d.llafD, 
duced to order and regular govern- is one which binds in law, mnclilufI& 
ment; thus we speak of civil life, JUMB, and which may be enforced in 
civil society, civil" government and a court of justice. Poth. ObI. 173, 
civil liberty. 2. It is sometimes and lin. See Obligation. 
used in contradistinction to criminal, CIVIL OFFICER. The consti
to indicate the private rights and tution of the United States, art. 2,8. 
remedies of men, as members of the 4, provides, that the president, vice 
community, in contrast to those, president, and all ciml officers of the 
which are public and relate to the United Statp.s, shall be removed from 
government; thus we speak of civil office on impeachment for, and con
process and criminal process, civil viction of, treason, bribery, or other 
jurisdiction and criminal jurisdiction. high crimes and misdemeanors. By 
3. It is also used in contradistinction this term are included all officers of 
to military or ecclesiastical, to natu- the United States who hold their ap. 
ral or foreign; thus we speak of a pointments under the national govern. 
civil station, as opposed to a military ment, whether their duties are execu· 
or ecclesiastical station; a civil tive or judicial, in the highest or the 
death, as oppo!\ed to a natural death; lowest departments of the govern· 
a civil war as opposed to a foreign ment, with the exception of officers 
war. Story on the Const. § 789; of the army and navy. Rawle on 
1 BI. Com. 6, 125,251; Montesq. Const. 213; 2 Story, Const. § 790; 
Sp. of Laws, B. 1, c. 3; Ruth. lnst. a senator of the United States, it was 
B. 2, c. 2, Id. ch. 3, Id. ch. 8. p. 359; decided, was not a civil officer, with. 
Hein. Elem. Jurisp. Nat. B. 2, ch. 6. in the meaning of this clause in the 

CIVIL COMMOTION. In the constitution. Senate Journals, 10 
printed proposals which are consid. JaDuMY, 1799; 4 Tuck. BI. Com. 
ered as making a part of the con- Appx. 57, 58; Rawle, CODst. 21:S; 
tract of insurance against fire, it is Serg. on Const. Law, 376; Story, 
declared that tbe insurance company Const. § 791. 
will not make good any loss hap- CIVIL REMEDY, practice; this 
pening by any civil commotion. term is used in opposition to the reo 
Lord Mansfield defines a civil com- medy given by indictment in a crim
motion to be " an insurrection of the inal case, and signifies the remedy 
people for general purposes, though which the law gives to the party 
it may not amount to rebellion against the oftender. In cases of 
where there is an usurped power." treason and felony, the law, for wise 
2 Marsh. Inst. 793. purposes, IUBpenda this remedy in 

CIVIL DEATH, pera0ft8, is the order to promote the public interest, 
change of the state (q. v.) of' a per- until the wrongdoer shall have been 
son who is declared civilly dead by prosecuted for the public wrong. 12 
judgment of a competent tribunal. In East, 409; R. T. H. 31)9; 1 Hale's 
such case the person against whom P. C. 546; 2 T. R. 751, 756; 17 
such a sentence is pronounced is con- Ves. 329; 4 Bl. Com. 363; Hac. 
"idered as dead. 2 John. R. 248. Ab. Trespass, E 2; and Trover, D. 
Vide Deatla, do". This is the principle of the common 
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law; it bas been adopted in New 
Hampshire, N. H. R. 239; changed 
in New York by statutory provision, 
2 Rev. Stat. 292, ~ :.!, and by deci. 
sions in Massachusetts, except per. 
haps in felonies punishable with 
death, 15 Mass. R. 333; in Ohio, 4 
Ohio R. 377; in North Carolina, 1 
Tayl. R. 58. By the common law, 
in cases of homicide, the civil remedy 
is merged in the felony. 1 Chit. Pro 
10. Vide art. l1fiurie.,· Merger. 

CIVIL STATE, is the union of 
individual strength in a common di· 
rection; the establishment of a pub
lic authority to cau.'18 the execution 
of the laws in a nation or state; the 
fundamental of which laws is, thnt 
DODe of the members of the commu· 
nity shall do himself justice, but 
that he shall appeal to the deposi. 
taries of the public power, or the 
united forces for the security of all, 
in those cases which admit of possi. 
bility to have recourse to it; hence 
the citizens are justly considered Ill! 

being under the safeguard, of the 
law. 1 Toull. n. 201. Vide 8elf 
defmcr. 

CIVILIAN, a doctor, professor or 
student of the civil law. 

CLAIM. A claim is a challenge 
or the ownership of a thing which a 
mao has not in possession, and is 
wro~ully withheld by another. 
Plowd. 359 ; see 1 Dall. 444; 12 S. 
& R. 179. In Pennsylvania the 
entry of the lien of a mechanic or 
materialman for work done or rna· 
terial furnished in the erection of a 
building in those counties to which 
the lien laws extend, is called a 
claim. 

CLAIM, CONTINUAL. Vide 
Continml claim. 

CLAIM OF CONUSANCE, Eflg. 
• , is defined to be an intervention 
by a third person, demanding judica. 
ture in the cause against the plaintiff, 
who has chosen to commence his ac
tion out of the claimant's court. 2 
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Wils. 409; 1 Chit. Pl. 403; Vin. 
Ab. Conusance; Com. Dig. Courts, 
P; Bac. /t-b. Courts, D 3; 3 Bl. 
Com. 298. 

CLAIMANT. In the courts of 
admiralty, when the suit is in rem, the 
cause is entitled in the name of the 
libellant against the thing libelled, as 
A B v. Ten cases of calico; and it 
preserves that title through the whole 
progress of the suit. When a per
son is authorised and admitted to de
fend the libel, he is called the claim. 
ant. The United States V. 1960 
bags of coffee, 8 Cranch, R. 398; 
The United States V. The Mars, 8 
Cranch, R. 417; 30 hhds. of sugar, 
(Bentzon, claimant,) V. Boyle, 9 
Cranch, R. 191. 

CLANDF..sTINE. That which 
is done in secret and contrary to 
law. Generally a clandestine act in 
cases of the limitation of actions will 
prevent the act from running. A 
clandestine marriage is one which 
has been contracted without the form 
which the law has prescribed for this 
important contract. Alis. Princ. 543. 

CLARENDON. The constitu-
tions of Clarendon were certain sta. 
tutes made in the reign of Henry the 
Second, of England, in a parliament 
holden at Clarendon, by which the 
king checked the power of the pope 
and his clergy. 4 BI. Com. 415. 

CLAUSE, contract.. A particu. 
lar disposition which makes part of 
a treaty; an act of the legislature; 
a deed, written agreement, or other 
written contract or will. When a 
clause is obscurely written, it ought 
to be construed in such a way as to 
agree with what precedes and what 
follows, if possible. Vide Dig. 50, 
17, 77. . Coutruction,· InterpretA. 
tion . 

CLAUSUM FREGIT, 1orI., reo 
medie. ,. he broke the c1011e. These 
words are used in a writ for an ac
tion of trespasa to real estate, the 
defendant being summoned to an-
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awer and show cause quare cia.,,,,,,, any vessel, shall before any clear. 
fregit, that is, why he broke the ance is granted, be produced to 
close of the plaintiff. 3. m. Com. the collector or other officer afore-
209. said. 

CLEARANCE, COIIWI. Ia.". The According to Boulay.Paty, Dr. 
name of a certificate given by the Com. tome 2, p. 19, the clearance is 
collector of a port in which is stated imperiously demanded for the safety 
the master or commander (naming of the vessel, for if a vessel should 
him) of a ship or vessel named and be found without it at sea, it may be 
described, bound for a port named, legally taken and brought into some 
and having on board goods described, port for adjudication, on a charge of 
has entered and cleared his ship or piracy. Vide SAip'. paper •• 
vessel according to law. The act CLEARING HOUSE, com ... 
of congress, of 2d March, 1790, sec- I".". Among the English bankers, 
tion 93" directs, that the master of the clearing house is a place in Lom· 
any vessel bound to a foreign place, bard street, in London, where the 
shall deliver to the collector .of the bankers of that city daily settle with 
district from which such vessel shall each other the balances which they 
be about to depart, a manifest of all owe, or to which they are entitled. 
the cargo on board, and the value Desks are placed around the room, 
thereof, by him subscribed, and shall one of which is appropriated to each 
swear or affirm to the truth thereof; banking house, and they are occupied 
whereupon the collector shan grant in alphabetical order. Each clerk 
a clearance for sl1ch vessel and her has a box or drawer along side of 
cargo; but without specifying the him, and the name of the house he 
particulars thereof in such clearance represents is inscribed over his head. 
lmless required by the master 80 to A clerk of each house comes in about 
do. And if any vessel bound to any half.past three o'clock in the after. 
foreign place shall depart on her voy- noon, and brings the drafts or checka 
age to such foreign place, without on the other bankers, which have 
delivering such a manifest and ob- been paid by his house that day, and 
taining a clearance, the master shall deposits them in their proper drawers. 
forfeit and pay the sum of five hun- The clerk at the desk credits their 
dred dollars for every such oftence. accounts separately which they hav" 
Provided, anything to the contrary against him, as found in the drawer. 
notwithstanding, the collectors and Balances are thus struck from all the 
other officers of the customs shall pay accounts, and the claims transferred 
due regard to the inspection laws from one to another, until they are 
of the states in which they respec- 80 wound up and cancelled, that each 
tively act, in such manner that no clerk has only to settle with two or 
vessel having on board goods liable three others, and the balances are 
to inspection, shall be cleared out immediately paid. When drafts are 
until the master or other person shall paid at 80 late an hour that they can. 
have produced such certificate, that not be cleared that day, they are sent 
all such goods have been duly inspect. to the houses on which they are 
ed, as the laws of the respective states drawn, to be flllJrlted, that is, a mem
do or may require, to be produced to orandum is made on them, and they 
the collector or other officer of the are to be cleared the next day. See 
customs. And provided, that reo Gilbart'a Practical Treatise on Bank. 
ceipts for the payment of all legal ing, pp. 16-20; Babbage on the 
fees which shall have accrued on Economy of Machines, n. 173, 174; 
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Kelly's Cambist; Byles on Bills, 106, Ch. Pro 27 ; 4, he should at the end 
110. of the suit promptly pay his attorney 

CLERK, commerce, contract, is a his fees. lb.-His rights are, 1, to 
person in the employ of a merchant, be diligently served in the manage. 
who attends only to a part of his ment of his business; 2, to be inform. 
business, while the merchant himself ed of its progress; and, 3, that his 
superintends the whole. He differs counsel will not disclose what has 
from a factor in this, that the latter been professionally confided to him. 
wholly supplies the place of his prin. See Attorney at law j Confidential 
cipal. Pard. Dr. Com. n. 38; 1 Chit. communication. 
Pract. RO. CLOSE, signifies the interest in 

CLERK, officer, is a person ap· the soil, and not merely a close or 
pointed to an office generally to write enclosure in the common acceptation 
or register what has been done there· of the term. Doet. & Stud. ao; 7 
in; as, clerk of the court. Some East, 207; 2 Stra. 1004; 6 East, 
clerks, however, have little or no 154; 1 Burr. 13:i; 1 Ch. R. 160. 
writing to do in their offices, as, the In every case where one man has a 
clerk of the market, whose duties are right to exclude another from his 
confined chiefly to superintending the real immovable propeny, the law 
markets. In the English law, clerk encircles his estate, ifit is not already 
also signifies a clergyman. enclosed, with an imaginary fence, 

CLEMENTINES, eccl. law, is reaching in extent upwards a luper. 
the name usually given to the coHec· ficie terrta ulque ad ctBIum where he 
tion of decretals or constitutions of is the owner of the surface, and 
Pope Clement V., which was made downwards as far as his property 
by order of John XXII. his successor, descends; and entitles him to a com· 
who published it in 13l7. Thedeath pensation in damages for the injury 
of Clement V., which happened in he sustains by the act of another 
1314, prevented him from publishing passing through his boundary, de
this collection, which is properly a nominating the injurious act a breach 
compilation, as well of the epistles of the enclosure. Hamm. N. P. 151. 
and constitutions of this pope, as of An ejectment will not lie for a 
the decrees of the council of Vienna, close. 11 Rep. 55; 1 Rolle's R. 55; 
over which he presided. The Cleo Salk. 254; Cra. Eli~ 235; Adams 
mentines are divided in five books, in on Eject. 24. 
which the matte, is distributed nearly CLOSE ROLLS, or clou writ" 
upon the same plan as the Deere- Engl. law, are writs containing 
tals of Gregory IX. Vide La Bibli. grants from the crown, to particular 
otheque des auteul'S eccleslastiques, persons, and for particular purposes, 
par Dupin. and, not being intended for public 

CLIENT, practice, is one who inspection, are closed up and sealed 
employs and retsins an attorney or on the outside, and for that reason 
counsellor to manage or defend a suit called close writs, in contradistinc. 
or action in which he is a party, or don from grants relating to the pub-
10 advise him about 80.00 legal mat· lie in general, which are left open 
teN. The duties of the elienttowarda and not sealed up, and are called 
his oounsel are, 1st, to give him a letters.patent, (q. v.) 2 Bl. Com. 
written authority, 1 Ch. Pro 19; 2, 846. 
10 disclose bis case with perfect can. CLUB. An association of persons. 
dour; 3,10 offer, spontaneously, ad. It difters from a partoership in this, 
Tanctl8 of moDey to his aUorney, ~ that the membenl of a club have nQ 
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authority to bind each other further land the office at the custom house, 
than they are authorised, either ex- where the goods to be exported are 
pressly or by implication 88 each entered, is 80 called; also the cus
other's agent in the particular trans- tom house seal, or the parchment 
action i whereaa in trading aasocia- sealed and delivered by the officers 
lions, or common partnerships, one of customs to merchants, as a war· 
partner may bind his co-partners, as rant that their J{OOds are customed. 
he has the right of property for the Crabbe's Tech. Dict. 
whole. 2 Mees. & Welsb. 172; COCKETTUM, C01IUIIef"ce. In 
Colly. Partn. 31; Story, Partn.144; the English law this word signifies, 
Wordsworth on Joint Stock Compa- I, the custom-house seal; 2, the 
Dies,154, et seq. office at the custom where cockets 

COADJUTATOR ecch.law. A are to be procured. Crabbe's Tech. 
fellow helper or assistant; particu. Diet. 
larly applied to the assistant of a CODE, leplGtion, signifies in 
bishop. general a collection of laws; it is a 

COALITION, French larD. By name given by way of eminence to 
this word is understood an unlawful a collection ofsulZfl laws made by the 
agreement among several persons, legislature. Among the most noted 
not to do a thing except on some con· may be mentioned the following : 
dition agreed upon. The most usual CODES, La Cinq, French. law, 
coalitions, are, lst, those which take the five codes. These codes are, 
place among master workmen, to re- 1st, Code Cillil, which is divided 
duce, diminish or fix at a low rate the into three books; book 1, treats of 
wages of joumeymen and other persons, and of the enjoyment and 
workmen; 2d, those among work- privation of civil rights; book 2, of 
men or joumeymen, not to work property and its difIerent modifica
except at a certain price. These tions; book ·S, of the diJJerent ways 
offences are punished by fine and of acquiring property. One of the 
imprisonment. Diet. de Police, h. t. most perspicuous and intelligent com
In our law this oflimce is known by mentators on this code, is Toullier, 
the name of conspiracy, (q. v.) frequently cited in this work.-~d. 

COAST. The margin of a coun- Code de pror.hlure cil/ille, which 
try bounded by the sea. This term is divided into two parts; part 1, is 
includes the natural appendages of divided into five books, 1, of. justices 
the territory which rise out of the of the peace; 2, of inferior tribu
water, although they are not of suffi- nals i 3, of royal courts i 4, of ex
cient firmness to be inhabited or for. traordinary means of proceeding; 
tified. Shoals perpetually covered 6, of execution and judgment. Part 
-with water are not, however, com- 2, is divided ihto three books i 1, of 
prehended in the name of coast. tender and consignation; 2, process 
The small islands, situate at the mouth in relation to the opening of a suc
of the Mississippi, composed of earth cession i 3,ofarbitration.-3d. Code 
and trees drifted down by the river, de Cotamerce, in four books; 1, of 
which are not of consistency enough commerce in general i 2, of mari
to support the purposes of life, and time commerce; 3, or Wlures and 
are uninhabited, and resorted to for bankruptcy; 4, of commercial juris. 
shooting birds, were held to form diction. Pardelsus is one of the 
a part of the coast. Ii Rob. Adm. ablest commentators OD this code.
R.386,(c}. 4th. Code d'.lUrtu:Iiou cn8liulle, 

COCKEr, COIUIIerce. In Eng. in two books; I, of jwticiary police, 
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and its officers; 2, of the adminis- ingston and Moreau Lialet were Be
tration of justice.-5. Code Penal, lected by the legislature to revise and 
in four books; 1, of punishment in amend the civil code, and to add to 
criminal and correctional cases, and it such laws still in force as were not 
their eJfects; 2, of the persons pun- included therein. They were autho
ishable, excusable or responsible, for rised to add a system of commercial 
their crimes or misdemeanors; 3, of law, and a code of practice. The 
crimes, misdemeanors, (delits) and code they prepared having been adopt
tbeir punishment; 4, of contravene ed, was promulgated in 1824, under 
tions of police, and their punishment. the title of the "Civil Code of the 
For the history of these codes, vide State of Louisiana." The code is 
Merl. Rep. h. t. ; Motifs, Rapports, based on the Code Napoleon, with 
Opinions et Discours sur lea codes; proper and judicious modifications 
Encyclop. Amer. h. t. suitable for the state of Louisiana. It 

CODE HENRI. A digest of the is composed of three books; I, the 
laws of Hayti enacted by Henri, king first treats of persons; 2, the second 
of Hayti. It is based upon the Code of things, and of the different moditi. 
Napoleon, but not servilely copied. cations of property; 3, and the third 
It is said to be judiciously adapted to of the different modes of acquiring 
the situation of Hayti. A collection the property of things. It contains 
of laws made by order of Henry Ill. 3.';22 articles, numbered from the 
of France is also known by the name beginning for the convenience of re
o( Code Hmri. ference. This code was prepared by 

CODE JUSTINIAN, cinl 14111, lawyers, who, it is said, mixed with 
is a collection of the constitutions of positive legislation, definitions seldom 
the emperors from Adrian to Justi· aecurateandpoin~ofdoctrinealway8 
Dian; the greater ~ of those from unnecessary. The legislature modi. 
Adrian to Constantine are mere re- tied and changed many of the provi. 
acripts; those from Constantine to &ions relating to the positive legisla. 
Justinian are edicts or laws properly tion, but adopted the definitions and 
speaking. The code is divided in abstract doctrine without material ale 
twelve books, which are subdivided terations; from this circumstance, as 
in titles, under which are placed the well as from the inherent difficulty of 
constitutions, under proper heads. the subject, the positive provisions of 
They are placed in chronological the code are often at variance with 
order, but often disjointed. At the the theoretical part, which was in
head of each constitution is placed tended to elucidate them. 13 L. R •. 
the name of the emperor who is the 237. This code went into operation 
author, and that of the person to on the 20th day of May, 1825. 11 
whom it is addressed. The date is L. R. 60. It is in both the French 
at the end. Several of these consti· and ED$lish languages; and in con
lutions which were formerly in the struing It, it is a rule that when the 
code, were lost, it is supposed by the expressions used in the French text 
neglect of copyists. Some of them of the code are more comprehensive 
have been restored by some modem than those used in English, or !lice 
authors, among whom may be men· .,.., the more enlarged sense will 
tioned Charoodaa, Cugaa, and Con. be taken, as thus full efIect will be 
tiUl, who traDalated them from Greek given to both clauses. 2 N. S. 582. 
"ersiona. CODE NAPOLEON. The Code 

CODE OF LOUISIANA. In Ci!lil of France, enacted into law 
I., Peter Derbigny, Edward LiT- during the reign of Napoleoa, bore 
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. his name until the restoration of the CODICIL, Mmu, is an addition 
Bourbons, when it was deprived of or supplement to a will; it must be 
that name and is now cited Code executed with the same solemnities. 
Civil. A codicil is a part of the will, the 

CODE PAPIRIAN. The name two instruments making but one will. 
of a collection of the Roman laws 4 Bro. C. C. 55; 2 Ves. sen. 242; 
which had been promulgated by Ro- 4 Ves. 610; !d Ridgw. Irish P. C. 
mulus, Numa, and other kings who 11,43. There may be several codi· 
governed Rome till the time of Tar. cils to one will and the whole will be 
quin, the proud. It was so called in taken as one: the codicil does not 
honour of Sextus Paperius, the com. consequently revoke the will further 
piler. Dig. I, 2, 2. than it is in opposition to some of its 

CODE PRUSSIAN. Allgemeines particular dispositions, unless there 
Landrecht. This code is also known be express words of revocation, 8 
by the name of Codez Predericianu" Cowen, Rep. 56. Formerly the dif· 
or Frederician code. This code was ference between a will and a codicil 
compiled by order of Frederic II., by consisted in this, that in the former 
the minister of justice Samuel V. an executor was named, while in the 
Cocceji, who completed a part of it latter none was appointed. Swinb. 
before his death, in 1755. In 1780, part 1, s. 5, pl. 2; Godolph. Leg. 
the work was renewed under the part 1, c. 6, s. 2. This is the dis. 
superintendence of the minister Von tinction oftbe civil law, and adopted 
Carmer, and prosecuted with unceas· by the canon law. Vide Williams 
ing activity, and it was published on Wills, ch. 2; Rob. on Wills, 154, 
from 1784 to 1788, in six parts. The n. 388,476; Lovelass on Wills, 18!), 
opinions of those who undel'lltood the 2~9; 4 Kent, Com. 516; 1 Ves.jr. 
subject were requested, and prizes R. 407,497; :f\7es.jr.llO; 4 Ves. 
ofIered on the best commentaries on jr. 610; 1 Supp. to Ves. jr. 116, 140. 
it; and the whole was completed in Tho form of devising by codicil is 
June, 1711), under the title" General abolished in Louisiana, Code, 1563, 
Prussian Code." and whether the disposition of the 

CODE THEODOSIAN. This property be made by testament, under 
code which originated in the eastern this title, or under that of institution 
empire, was adopt{,-d in the western of heir, of legacy, codicil, donation 
empire towards its decline. It is a mortis causa, or under any other 
collection of the legislation of the name indicating the last will, pro
Christian emperors from and includ. vided it be clothed.with the forms 
ing Constantine to Theodosian, the required for \he validity of a testa
younger; it is composed of sixteen ment, it is, as far as form is concern· 
books, the edicts, acts, rescripts, and ed, to be considered a testament. lb. 
ordinances of the two empires, that Vide ) Brown's Civil Law, 292; 
of tile eaRt and that of the west. Domat, Lois Civ. liVe 4, t. I, S. 1 ; 

CODEX, literally, a volume or ~ons Element. du Dr. Civ. Rom. 
roll; it is particularly applied to the tit. 25. 
volume of the civil law, collected by . COERCION, crimi_ lalL', CGft. 

the emperor Juatinian from all pleas tract,. The forcible inducement to 
and answers of the ancient lawyers, do an act. It is positive or presume 
which were in 100II6 scrolls or sheets ed. 1. Positive or direct coercion 
of parchment; these he compiled into takea place when a man is by pbyai. 
a book which goeaJ by the name of cal force compelled to do an act con
Codex. trary to his will; for example, when 
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a man fiills into the hands of the 
enemies of his country, and they 
compel him by a just fear of death to 
fight against it. 2. It is presumed 
where a person is legally under sub
jection to another, and is induced, in 
coDSequence of such subjection, to do 
an act contrary to his will. A mar· 
ried woman, for example, is legally 
under the subjection of her husband, 
and if in his company, she commit a 
crime or oflimce, not ma.lum ill Ie, 

ezcepUhe offimceof keeping a bawdy. 
house, in which case she is consider. 
ed by the policy of the law as a prin. 
cipal, and as not acting by force, she 
is presumed to act under his coercion. 
AJJ will (q. v.) is necessary to the 
commission of a crime, or the mak. 
ing of a contract, a person coerced 
into either has no will on the subject, 
and is not responsible. Vide Roscoe's 
Cr. E¥'. 785, and the cases there 
cited; and 2 Stark. E¥'. 705, as to 
what will amount to coercion in cri. 
minal cases. 

COGNATION, civil laU', signi. 
fies generally the kindred which ex. 
ists between two persons who, are 
united by ties of blood or family, or 
both. Cognation is of three kinds ; 
natural, civil, or milled. Natural 
cognation is that which is alone 
formed by ties of blood; such is the 
kindred of those who owe their ori. 
gin to an illicit connexion, either in 
relation to their aacendants or colla
tera1s. Civil cognation is that which 
proceeds alone from the ties of fami· 
lies, as the kindred between the 
adopted father and the adopted child. 
Mixed cognation is that which unites 
at the same time the ties of blood 
and family, as that which exists be. 
tween brothers, the issue of the eame 
lawful marriage. Inst. 3, 6; Dig. 
38,10. 

COGNATES. A term used in 
the civil law to signifY those persons 
who are connected together by the 
ties of kindred; but aometimes it 

COG 273 

means thosewbo are related to others 
on the side of women. 

COGNIZANCE, pko.d~, is 
where the defendant in an action of 
replevin, (not being entitled to the 
distress or goods which are the sub
ject of the replevin,) acknowledges 
the taking of the distress, and insists 
that such taking was legal. not be
cause he himself had a right to dis. 
train on his own account, but because 
he made the distress by the com· 
mand of another who had a right to 
distrain on the goods which are 
the subject of the suit. Lawes OIl 

PI. 35, 36. 
COGNIZANCE, prtldice, signi

fies the bearing of a thing judicially; 
also the acknowledgment of a fine. 

COGNIZANCE OF PLEAS, 
Eng. laID, is a privilege granted by 
the king to a city or town, to hold 
pleas within the same; and when 
anyone is impleaded in the courts 
at Westminster, the owner of the 
franchise may demand cognizance of 
the plea. T. de la Ley. 

COGNISOR, Eragli8A latD, is one 
who passes or acknowledges a fine 
of lands or tenements to another, in 
distinction from the cograi8ee to whom 
the fine of the lands, &c. is acknow
ledged. 

COGNITIONIBUS ADMIT-
TENDIS, EngU8A latD, pradice. is 
a writ to a justice or other person, 
who has power to take a fine, and 
having taken the acknowledgment of 
a fine, delays to certifY it in the court 
of common pleas, requiring him to 
do it. Crabbe's Tech. Dict. 

COGNOVIT, conW. pleading, is 
a written confession of an action by 
a defendant, subscribed but not seal· 
ed, and authorising the plaintiff to 
sign judgment and issue execution, 
usually for a sum named. It is 
given after the action is brought to 
save expense. It differs fiom a war
rant of attorney which is given be
fol'8 the commencement of any ac-
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tion, and is under seal. A copD1lit value of foreign coiDS see article 
actiont1l& is an acknowledgment and FUI'~gra (',oi,... 
confession of the plaintiff's cause of COLLATERAL, collateral;', 
action against the defendant to be just from la,,", a side; that which is 
and true. Vide 3 Ch. Pro 664. sideways and not direct. 

COHABITATION, living toge- COLLATERAL ASSURANCE, 
ther. The law presumes that hus- con'ract" is that which is made over 
band and wife cohabit together, even and above the deed itself. 

. after a voluntary separation has taken COLLATERAL FACTS, en
place between them; but where there dence, are facts unconnected with the 
has been a divorce a menm et tkoro, issue or matter in dispnte; As no 
or a sentence of separation, the pre- fair and reatIOnable inference can 
sumption then arises that they have be drawR from such facts they are 
obeyed ~he sentence or decree and do inadmissible in evidence, for at best 
Oft live together. A criminal cohabi- they are useless, and may be mis
tation will not be presumed by the chievous, because they tend to dis
proof of a single act of criminal inter- tract the attention of the jury, and 
course between a man and woman to mislead them. Stark. Ev. h. t. ; 
not married. 10 Mass. R. 153. 2 Bl. Rep. 1169; 1 Stark. Ev. 40. 
When a woman is proved to cohabit It is frequently difficult to ascertain 
with a man and to assume his name a priori, whether a particular fact 
with his consent, he will generally be offered in evidence will or will not 
responsible for her debts as if she had become material, and in such cases 
been his wife, 2 Esp. R. 637; 1 it is usual in practice for the court 
Campb. R. 245 ; this being presump- to give credit to assertion of counsel 
tive evidence of marriage, B. N. P. who tenders snch evidence, that the 
114; but this liability will continue facts will tum out to be material, but 
only while they live together, unless this is always within the BOund dis. 
she were actually his wife, 4 Campb. cretion of the court. When a wit. 
R.215. In civil actions for criminal ness is cross-examined as to collate. 
conversation with the plaintiff's wife, ral facts, the party cross-examining 
when the husband and wife had sepa- will be bound by the anawer, and 
rated, the plaintiff will not in general he cannot, in general, contradict 
be entitled to recover. 1 Esp. R.16; him by another witness. Rose. Ev. 
S. C. I) T. R. 357; Peake's Cas. 139. 
7, 39; sed vide 6 East, 248; 4 COLLATERAL ISSUE, prtJc· 
Esp. 39. 'ice, pleadiryr, is where a criminal 

COIF, a head-dress. In England convict pleads any matter, allowed 
there are certain serjeants at law, by law, in bar of execution, as preg. 
who are called serjeants of the coif,. nancy, a pardon, and the like. 
from the lawn coif they wear on COLLATERAL KINSMEN,de. 
their heads under their thin caps lICent, dillribution, are those who 
when they are created. descend from one and the same 

COIN, colllmerce, contract,. A common ancester, but not from one 
piece of gold, silver or other metal another; thus brothers and sisters 
stamped by authority of the govern· are collateral to each other; the 
ment, in order to determine its value, uncle and the nephew are collateral 
commonly called money. Co. Litt. kinsmen, and cousins are the same. 
207; Ruthert: Inst. 123. For the The term collateral is used in opposi. 
different kinds of coins of the United tion to the phrase lineal alllftlefl, 
States, see article Money. As to the (q. v.) 
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COLLATERAL SECURITY, Harring. 50; 3 Rand. 549; 9 S. & 
eontracU, is a separate obligation R. 276; 4 Dall. 168; 2 Yeates, 
which is attached to another con- 509; 1 Dana, 59. 
tract, and is to guaranty its perfor- COLLATIO BONORUM, de,. 
mance. By this term is also meant cent, diitriblJtion, is where a portion 
the transfer of property or of other or money advanced to a son or 
contracts to insure the performance daughter, is brought into hotchpot. 
of a principal engagement. The in order to have an equal distributive 
property or securities thus conveyed share ofthe ancestor's personal estate. 
are also called collateral securities. The r~uneruleobtains in the civil law. 
1 Pow. Mortg. 393; 2 lb. 666, n. Civil Code of Louis. 1305; Diet. de 
871; 3 lb. 944, 1001. Jur. mot Collation; Merlin Rep. mot 

COLLATERAL WARRANTY, Collation. 
contract" dele-ml, is where the COLLATION,a term used in the 
heir's title to the land neither was law90fLouisiana. Collationofgoods 
nor could have been derived from is the supposed or real return tp the 
the warranting ancestor; and yet mass of the succession, which an heir 
barred the heir from ever claiming makes of property which he received 
the land, and also imposed upon him in advance of his share or otherwise, 
the same obligation of giving the in order that such property may be 
warrantee other lands, in case of divided, together with the other effect. 
eviction, as if the warranty were of the succession. Civil Code of Lo. 
lineal, provided the heir had assets. art. 1305. See lb. art. 1305 to 
" Cruise, Real Prop. 436. The doc- 1367; and Hotchpot. 
trine of collateral warranty, is, ac- COLLATION OF SEALS.
cording to Justice Story, one of the Where on the same label, one seal 
most unjust, oppressive, and indefen- was set on the back or reverse of the 
sible in the whole range of the common other, this was said to be a collation 
law. 1 Sumn. R. 26:l. By the statute of seals. Jacob, L. D. h. t. 
of 4 & 5 Anne, c. 16, ~ 21, all col- COLLECTOR, oJicer, one ap. 
lateral warranties of any land to be pointed to receive taxes or other im· 
made after a certain day, by any an- positions; as collector of taxes ; col. 
cestor who has no estate of inherit- lector of militia fines, &C. A collec
&Dee in possessio. in the Mme, were tor is also a person appointed by a 
made void against the heir. This private person to collect the credits 
statute has been re-enacted in New due him. Mete. & Perk. Dig. h. t. 
York, 4 Kent, Com. 469, 3d ed.; COLLECTORS OF THE CUS. 
and in New Jersey, 3 Haist. R. 106. TOMS, are officers of the United 
It has been adopted and is in force in States, appointed for the term of four 
Rhode Island, 1 Sumn. R. 235 ; and years, but removable at the pleasure 
in Delaware, Harring. R. 50. In of the president. Act of May 16, 
Kentucky and Virginia, it seems that 1820, sect. 1,3 Story's U. S. Laws, 
collateral warranty binds the heir to 1790. The general duty of a col· 
the extent of assets descended. 1 lector, is "to receive all reports, 
Dana, R. 50. In Pennsylvania, col- manifests and documents, to be made 
lateral warranty of the ancestor, with or exhibited on the entry of any ship 
sufficient real I189Cts descending to or vessel, according to the regulations 
the heirs, bars them from recovering of this act; shall record in books to 
the lands warmnted. 4 Dall. R. 168; be kept for the purpose, all manifests; 
2 Yeate'i, R. 509; 9 S. & R.275. shall receive the entries of all shipe 
See 1 Sudln. ~62; 3 HaIst. 106; or vessels, and of the goods, wares 
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and merchandize imported ill them; have been the cause of the injury, 
shall, together with the naval officer, then he must bear the 1088.--4. It 
where there is one, or alone, where may have been the tault of the ship 
there is noDe, estimate the amount of which ran down lIIe other; ill this 
duties payable thereupon, endorsing case, the iIIjured party would be eno 

the said amounts upon lIIe respective titled to an entire compensation from 
entries; shall receive all moneys paid. the other. 2 Dobson's Rep. 83, 85; 
for duties, and shall take bonds for 3 Hagg. Adm. R. 320; the saine 
securing the payment thereof; shall rule is applied to steamers; Ib. 414. 
grant all permits for the unlading -5. Another case has been put, 
and delivery of goods; shall, with namely, when there has been some 
the apprqbation of the principal offi- fault or neglect, but on which side 
eer of the treasury department, em- the blame lies is iIIscrutable, or the 
ploy proper persons as weighers, evidence leaves it ill a state of un
guagers, measurers and inspectors, certainty. In this case, it does not 
at the several ports within his dis- appear to be settled whether the loss 
trict; and also, with the like appro- shall be apportioned or borne by the 
bation, provide, at the public expense, suffering party; opinions on this sub
storehouses for the safe keeping of ject are divided. Vide generally, 
goods, and such scales, weights, and Story, Bailin. ~ 607 to 612; Marsh. 
measures, as may be necessary." Ins. B. 1, c. 12, s. 2 ~ Wesk. Ins. 
Act of March 2, 1799, s. 21; 1 Sto- art. Running Foul; Jacobsen's S
ry U. S. Laws, 590. Vide, for other Laws, B. 4, c. 1; 4 Taunt. 126; 2 
duties of collectors, 1 Story U. S. Chit. Pro 5HJ, 535; Code de Comm. 
Laws, 592, 612, 620, 632,659, and art. 407; Boulay-Paty, Coursde.Dr. 
vol. 3, 1650, 1697, 1759, 1761, Commercial, tit. 12, S. 6; Pard. n. 
1791,1811,1848,1854; 10 Wheat. 652 to 654; Pothier, Avaries, n. 
246. 155; 1 Emerig. Assur. ch. 12, ~ 14. 

COLLISION, marilime law, takes COLLISTRIGIUM. The pillory. 
place when two ships or other vessels COLLOCATION, Fnracla law. 
run foul of each other, or when one The act by which the creditors of 
runs foul ofllle other. In such cases an estate are arranged ill the order 
there is almost always a loss or in which they are to be paid accord
damage incurred. There are four iog to law. The order in which the 
possibilities under which an accident creditors are placed, is also called 
of this sort may occur. 1. It may collocation. Merl. Rep. h.t. Vide 
happen without blame being imputa- Ma.halling Allm. 
ble to either party, as when the loss COLLOQUIUM, "kading, a dis
is occasioned by a. storm, or any course, a conversation or conference. 
other ei. 'llUJjor; in that case the In actions of slander it is generally 
loss must be borne by the party on true that an action does not lie for 
whom it happens to light, the other words, on account of their being 
not being responsible to him in any merely disgraceful to a person in his 
degree.-2. Both parties may be to office, profession or trade; unless it 
blame, as when there has been a be averred, that at the time of pub
want of due diligence or of skill on Jishing the words, there was a colla
both sides; ill such cases, lIIe loss quium concerning the office, profes
must be apportioned between them, sion or trade of the plaintiff. In its 
as having been occasioned by the technical sense, the term colloquium 
fault of both of them. 6 Whart. R. signifies an averment in a declara-
311.-3. The suffering party may tion that there was a conversation or 
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discourse on the part of the defendant, such plea as amounts to the general 
wbich connects the slander with the issue, or a total denial of the cbarges 
office, profession or trade of the plain. contained in the declaration, and 
tiff, and this colloquium ought to ex· must in sucb cases plcad the general 
tend to the whole of the prefatory issue in terms, by wbich the whole 
matter necessarily to render the question is referred to the jury; yet, 
words actionable. 3 BuIst. 83; vide if the defendant in an action of tres· 
&C. Ab. Slander, S, n. 3; Dane's pass, be desirous to refer the validity 
Ab. Index, h. to; Com. Dig. Action of his title to the court, rather than 
upon the case for Defamation, G 7, tothejury,hemayinhispleastatehis 
8, &c.; Stark. on Sland. ~90, et seq. title specially, by expressly giving co-

COLLUSION,jraud, is an agree- lour of title to the plainti1f, or suppos
ment between two or more persons, ing him to have an appearance of 
unlawfully to defraud a person of his title, bad indeed in point oflaw, but of 
rights by the forms of law, or to obo which the jury are not competent 
tain an object forbidden by law; as, judges. 3 BI. Com. 309. Suppose, for 
for example, where tbe husband and example, that the plaintiff was in 
wife collude to obtain a divorce for a wrongful possession of the close, 
cause not authorised by law. 4 Eccl. without any further appearance of 
R. 310. It is nearly synonymous title than the possession itself, at the 
with cooin, (q. v.) Collusion and time of the trespass alleged, and that 
fraud of every kind vitiate all acts the defendants entered upon him in 
which are infected with them, and assertion of their titJe; but l:eing 
render them void. Vide Shelf. on unable to set forth this title in the 
Mar. & Div. 415, 450; 3 Hagg. pleading, in consequence of the ob
Eccl. R. 130, 133. jection that would arise for want of 

COLONY, a union of citizens or colour, are driven to plead the gene. 
subjects who have left their country ral issue of not guilty. By this plea 
to people another, and remain sub- an isl!ue is produced whether the 
ject to the mother country. 3 W. C. defendants are guilty or not of the 
C. R. :l87. The country occupied trespass; but upon the trial of the 
by the colonists is also called a col. issue, it will be found that the ques· 
ooy. A colony difrers from a pos. lion turns entirely upon construction 
session, or a dependency, (q. v.) For of law. The defendants say they 
a history of the American colonies, are not guilty of the trespasses, be. 
the reader is referred to Story on the ,cause they are not guilty of break. 
Constitution, book I.; 1 Kent, Com. ing the clOle cif Ike plaintiff, as al. 
77 to 80; 1 Dane's Abo Index, h. t. leged in the declaration; and that 

COLOUR, pkading, is of several they are not guilty of breaking the 
kinds, namely, express colour, and cloee of the plaintiff, because they 
implied colour. themselves had the property in that 

COLOUR, EXPRESS, pleading, close; and their title is this, that the 
is defined to be a feigned matter, father of one of the defendants being 
pleaded by the defendant, in an ac· seised of the close in fec, gave it in 
tion of trespass, from which the plain. tail to his eldest son, remainder in 
tifT seems to have a good cause of tail to one of the defendants; the 
action, whereas he has in truth only eldest son was disseised, but made 
an appearance or colour of cause. continual claim till the death of the 
&e. Ab. Trespass, I 4. It isa disseisor; after whose death, the 
general rule in pleading that no man descent being east upon the heir, the 
shall be allowed to plead specially disseisee entered upon the heir, and 

VOL. 1.-24. 
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afterwards died, when the remainder fictions, which long usage has applied 
took effect in the said defendant who to the particular case; for example, 
demised to the other defendant. in trespass to land, the colour univer
Now, this title involves a legal ques- sally given is that of a defective char
tion, namely, whether continual ter of the demise. 
claim will not preserve the right of See, in general, 2 Saund. 410; 10 
entry in the disseisee, notwithstand. Co. 88; Cro. Eliz. 76; 1 East, 215; 
ing a descent cast on the heir of Doct. PI. 17; Doet. & Stud. lib. 2, 
the disseisor. (See as to this point, c. 53; Bac. Abr. Pleas, I 8; Tres
Continual Claim.) The issue how- pass, 14; 1 Chit. PI. 500; Steph. on 
e.ver is merely not guilty, and this is PI. 2:l0. 
triable by jury; and the effect, there- COLOUR, IMPLIED, pleading. 
fore, would be, that a jury would Colour is a term of the ancient rhe
have to decide this question of law, toricians; and was adopted, at an 
subject to the direction upon it, early period, in the language of 
which they would receive from the pleading. See Year ~ks, ;$8 E. 
court. But, let it be supposed that a, 28; 40 E. 3, 23. It signifies an 
the defendants, in a view to the more apparent or prima facie right. It is 
satisfactory decision of the question, a rule that every pleading by way of 
wish to bring it under the considera. confession and avoidance, must give 
tion of the court in bank, rather than colour; that is, it must admit an ap
have it referred to a jury. If they parent right in the opposite party, 
have any means of setting forth their and rely, therefore, on some new 
title specially in their plea, the ob- matter by which that apparent right 
ject will be attained; for then the is defeated. For example, where the 
plaintiff, if disposed to question the the defendant pleads a release to an 
sufficiency of the title, may demur to action for breach of covenant, the 
the plea, and thus refer the question tendency of the plea is to admit an 
to the decision of the judges. But apparent right in the plaintiff, name
such plea if pleaded simply, accord- Iy, that the defendant did, as alleged 
ing to the state of fact, would be in- in the declaration, execute the deed, 
formal for want of colour; and hence and break the covenant therein con
arises a difficulty. The pleaders of tained, and would therefore, prima 
former days, contrivt'd to overcome facie be liable on that ground; but 
this difficulty in the following singtl- shows new matter not before dis
lar manner. In such case as that closed, by which that apparent right 
supposed, the plea wanting implied is done away, namely, that the plain
colour, they gave in lieu of it an ez- tiff executed to 'him a release. Again, 
prell one, by inserting a fictitious if the plaintiff reply that such release 
allc~tion of some colourable title in was obtained by duress. In his rep
the plaintiff, which they, at the same lication he impliedly admits, that the 
time u"oided by the preferable title defendant has, prima facie, a good 
of the defendant. Soo Steph. PI. defence, namely, that such rele.ase 
225; Brown's Entr. 343, for a form was executed as alleged in the plea; 
of the plea. Formerly various sug. and that the defendant therefore 
gestions of apparent right, might be would be discharged; but relies on 
adopted according to the fancy of new matter by which the plea is 
the pleader; and though the same avoided, namely, that the release 
latitude is, perhaps, still available, was obtained by duress. The plea 
yet, in practice, it is unusual to reo in this case, therefore, gives colour 
IIOrt to any except certain known to the declarltion, and the replica· 
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tion, to the plea. But let it be sup- no part of the vim I)oce pleading. It 
posed that the plaintiff has replied, is, accordingly not considered, as in 
that the release was executed by strictness, constituting a part of the 
him, but to another person, and not plea. 1 Chit. Pl. 411 ; Steph. Pl. 432. 
to the defendant; this would be an COMITATUS, a county. Most 
informal replication wanting cCllour; of the states are divided into cOlin
because, if the release were not to ties; some, as Louisiana, are divided 
the defendant, there would not exist into parishes. 
even an apparent defence, requiring COMMAND. This word has 
the allegation of new matter to avoid several meanings. 1. It signifies an 
it, and the plea might be sufficiently order; an apprentice is bound to obey 
answered by a traverse, denying that the lawful command of his master; 
the deed stated in the plea, is the a constable may command rioters to 
deed of the plainti1f. See Steph. PI. keep the peace.-2. A request or 
220; 1 Chit. Pl. 498; Lawes Civ. suggestion; he who commands ano
PI. 126; Arch. Pl. 211; Doct. Pl. ther to do an unlawful act, is acces-
17; 4 Vin. Abr. 552; Hac. Abr. sary to it. 3 Inst. 51,57; 2 Inst. 
Pleas, &C. I 8; Com. Dig. Pleader, 182.-3. Command is also equivalent 
3 M 40, 3 M 41. See an example to deputation or voluntary substitu
of giving colour in pleadings in the tion; as, when a master employs one 
Roman law, Inst. lib. 4, tit. 14, De to do a thing, he is said to have com
replicationibus. manded him to do it; and he is re-

COLOUR OF OFFICE, crimi- sponsible accordingly. Story, Ag. § 
1UJ1 law, is a wrong committed by an 454, note. 
officer under the pretended authority COMMENCEMENT OF A 
of his office. In some cases the act SUIT OR ACTION. The suit is 
amounts to a misdemeanor, and the considered as commenced from the 
party may then be indicted; in other issuing of the writ, 3 Bl. Com. 273, 
cases the remedy to redress the wrong 28~; 7 T. R. 4; 1 Willi. 147; 11; 
is by an action. John. 14; Dunl. Pro 120; 2 Phil. 

COLT. An animal of the horse Ev. 9~; 7 Verm. R. 426; 6 Monr. 
species, whether male or female, not R. 660 i Peck's R. 276; 1 Pick. R. 
more than four years old. Russ. & 202; lb. 227; 2 N. H. Rep. 36; 4 
Ry.416. Cowen, R. 158; 8 Cowen, 20:i; 3 

COMBINATION. A union of John. Cas. 133; 2 John. R. 342; 3 
different things. A patent may be John. R. 42; 15 John. R. 42; 17 
taken out for a new combination of John. R. 65; 11 John. R. 473;. and 
existing machinery or machines. See if the teste or date of the writ be fic-
2 Mason, 112; and Comporidon of titioua, the true time of its issuing 
mattu. may be averred and proved, when-

COMBUSTIO DOMORUM, burn- ever the purposes of justice require 
ing of houses; araon. Vide 4 Bl. it; as in cases of a plea of tender or 
Com. 372. ofthe statute of limitations. Bac. Ab. 

COMES, plearlill/r. In a plea the Tender D; 1 Stra. 638; Peake's Ev. 
defendant says, " And the said C D, 259; 2 Saund. 1, n. 1. In Connec
by E F, his attorney come" and de- ticut the service of the writ is the 
funds, &c. The word comes, t1enit, com~ncement of the action. 1 Root, 
expresses the appearance of the de- R. 487; 4 Conn. 149; 6 Conn. R. 
fendant in court. It is taken from 30; 9 Conn. R. 530; 7 Conn. R. 
the style of the entry of the pro- 558; 21 Pick. R. 241. Vide Li. 
ceedings on the record and formed Pendena. 
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COMMENDAM, ,ccl,.. late. any reciprocal agreements between 
When a benefice or church living is two persons, by which one delivers 
void or vacant, it is commmdtd to to the other a thing, which the latter 
the care of some sufficient clerk to be accepts, and for which he pays a con
supplied, nntil it can be supplied with sideration i if the consideration be 
a pastor i he to whom the church is money, it is called a sale i if any 
thus commended is said to hold in other thing than money, it is called 
comtnendam, and he is entitled to the exchange or barter. Domat, Dr. 
profits of the living. Hob. 144 i Pub. liv. 1, tit. 7, s. 1, n. 2 iCon. 
Latch, 236. In Louisiana; there is grass have power by the constitution 
a species of limited partnership called to regulate commerce with foreign 
a partnership in commendam. It is nations and among the several states, 
formed by a contract, by which one and with the Indian tribes. 1 Kent, 
person or partnership agrees to fur. Com. 431 i Story on ConsL § 1052 
nish another person or partnership a et seq. The sense in which the 
certain amount, either in propt'rty or word commerce is used in the consti
money, to be employed by the person tution seems not only to include traf
or partnership to whom it is furnish. fie but intercourse, and navigation. 
ed, in his or their own name or firm, Story, § 1057 i 9 Wheat. 190, 191, 
on condition of receiving a share in 211>,229; 1 Tuck. Bl. App. 249 to 
the profits, in the proportion deter. 252. Vide 17 John. R. 488 i 4 
mined by the contract, and of being John. Ch. R. 150; 5 John. Ch. R. 
liable to losses and expenses, to the 300; 1 HaIst. R. 2i!5; Id. 236; 3 
amount furnished, and no more. Civ. Cowen, R. 713; 12 Whl'..at. R. 419; 
Code of Lo. art. 2810. A similar 1 Brock. R. 423; 11 Pet. R. 102; 6 
partnership exists ill France. Code Cowen, R. 169; :J Dana, R. 274; 6 
de Comm. 26, 3:3; Sirey, tom. 12, Pet. R. 51a; 13 S. & R. 205. 
part 2, p. 25. He who makes this COMMISSARY is an officer whose 
contract, is called in respect to those principal duties are to supply the 
to whom he makes the advance of army with provisions. The act of 
capital, a partner ill commendam. April 14, 1818, s. 6, requires that the 
Civ. Code of Lo. art. 2811. president, by and with the consent of 

COMMENDATARY. A person the senate, Ilhall appoint a commissa. 
who holds a church living or pre. ry general with the rank, pay, and 
sentment ill colfttnmdam. emoluments of the colonel of ord. 

COMMENDATORS, eccl. 14"" nance, and as many assistants, to be 
are secular persons upon whom eccle. taken from the subalterns of the line, 
siastical benefices are bestowed, be. as the service may require. The 
cause they were commended and in. commissary general and his ·assis
structed to their oversight; they are tants shall perform such duties, in the 
merely trustees. purchasing and issuing of rations to 

COMMERCE, trade, contract., is the armies of the United States, as the 
the exchange of commodities for com· president may direct. The duti~ of 
modities; considered in a legal point these officers are further detailed in 
of view, it consists in the various the subsequent sections of this act, 
agreements which have for their and in the act of Mareh 2, 1821. 
object to facilitate the exchange of the COMMISSION, in contract., is 
products of the earth or industry of when one undertakes without reward, 
man, with an intent to realise a pro- to do something for another in res· 
fit. Pard. Dr. Com. n. 1. In a peet to a thing bailed. This term is 
narrower sense, commerce signifies f~uently used synonymously with 
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mandate, (q. v.) Ruth. Inst. 105; fendantwheresoeverhemaybefound 
Halifilx, Analysis of the Civil Law, within the state, as a rebel and con· 
70. If the service the party under. temner of the law, so as to have him 
takes to perform for another is the in chancery on a certain day therein 
custody of his goods, this particular named. This writ may -be illSued 
sort of commission is called a charge. after an attachment with proclama. 
In a commission, the obligation on tion, and a return of nOli eBt in"entuB. 
his part who undertakes it, is to trons· Blake's Ch. Pro 102; Newl. Ch. Pro 
act the business without wages, or 14. 
any other reward, and to use the COMMISSIONER OF PA. 
S1.UllC care and diligence in it, as if it TENTS. The name of an officer 
was his own. of the United Stales, whose duties 

COMMISSION, office. Persons are detailed in the act to promote the 
authorised to act in a certain matter; useful arts, &c., which will be found 
as, such a matter was submitted to under the article Patent. 
the commission; there were several COM~ISSIONER, ~er. One 
meetings before the commission. 4 who has a lawful commission to axe-
B. & Cr. 850; 10 E. C. L. R. 459. cute a public office; but in a more 

COMMISSION, crim. laID, is the restricted sense it is one who is autho
perpetration of an offence; as there rised to execute a particular duty, as, 
are crimes of commission and crimes commissioner of the revenue, canal 
of omission. commissioner: the term when used 

COMMISSION, gOfJernment.- in this latter sense is not applied, for, 
Letters.patent gmnted by the go. example, to a judge. There are com· 
vernment, under the public scaI, to i missioners, too, who have no regular 
a person appointed to an office, giv.! commissions, and derive their autho
jog him authority to perform the, rity from the elections held by the 
duties of his office. The commission! people. County commissioners, in 
is not the appointment, but only evi. Pennsylvania, are officers of the lat. 
dence of it; and as soon as it is ter kind. 
signed and sealed, vests the office in COMMISSIONERS OF BAIL, 
the appointee. 1 Cranch, 13;; :l in practice, are officers appointed by 
N. & M. 357; see Pet. C. C. R. 194; . some courts to take recognizances of 
2 Sumn. 299; 8 Conn. 109; 1 Penn. : bail in civil cases. 
297; 2 Const. Rep. 696; :d Tyler, I COMMISSIONS, in contract., 
235. practice, are an allowance or com· 

COMMISSION, practice. An in. : pensation to an agent, factor, execu· 
stroment issued by a court of justice, . tor, trustee or other person who mnn· 
or other competent,tribunal, to autho. I ages the affairs of others, for his 
rise a person to take depositions, or' services in performing the same. The 
do any other act by authority of such right of agents, factors or other {'on· 
court, or tribunal, is also called a tractors to a commission, may either 
commission. For a form of a {'om· . be the subject of a special contract, 
mission to take depositions, see Gras.,' or rest upon the quantum meruit. 9 
ley, Eq. Ev. 72. C. & P. 559; 38 E. C. L. R. 227; 

COMMISSION OF REBEL- 3 Smith's R. 440; 7 C. & P. 584; 
LION, chan. prac., is the name of 3~ E. O. L. R. 641; SujZd. Vend. 
a writ issuing out of chancery gene. Index, tit. Auctioneer. This com. 
rally directed to four special com· pensation is usually the allowance of 
missioners, named by the plaintiff, a certain per centage upon the actual 
commanding them to attach the de- amol1!lt or value of the business done. 

24-
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When there is a ~ of trade at the the party to prison, 2 Str. 934; 1 
particular p1ace, or m the particular Ld. Raym. 4:44. 4th, The prisoner 
business in which the agent is engag. should be described by his name and 
ed, the amount of commissions allow. surname, or the name he gives as his. 
ed to auctioneers, brokers and factors, 5th, The commitment ought to state 
is regulated by such usage. 3 Chit. that the party has been charged on 
Com. Law, 221; Smith on Merc. oath. 3 Cranch, R.448. But see 
Law, 54; Story, Ag. § 326; 3 2 Virgo Cas. 504; 2 Bail. R. 2110. 
Camp. R. 41 t; 4 Camp. R. 96; 26th, The particular species of crime 
Stark. R. 2~5, 294. The commis. charged against the prisoner should 
sion of an agent is either ordinary or be mentioned with convenient eer· 
del credere, (q. v.) The latter is an tainty. 3 Cranch, R. 448; 11 St. 
increase of the ordinary commission, Tr. ;J04, :n8; Hawk. B. 2, c.16, II. 
in consideration of the responsibility 16; 1 Chit. Cr. Law,110. 7th, The 
which the agent undertakes, by mak. commitment should point out the 
ing himself answerable for the sol· place of imprisonment, and not 
vency of those with whom he con· merely direct that the party be taken 
tracts. Liverm. Agency, 3, et seq.; to prison. 2 Str. 934; 1 Ld. Ray. 
Paley, Agency, 88, et seq. In Penn. 424. 8th, In a final commitment, 
sylvania the amount of commissions the authority to the keeper of the 
allowed to executors and trustees is prison should be to keep the prisoner 
generally fixed at five per centllm on "until he shall be discharged by due 
the sum received and paid out, but course of law," when the offence is 
this is varied according to circum. not bailable; when it is bailable the 
stances. 9 S. & R. 209, 223; 4 gaoler should be directed to keep the 
Whart. 98; 1 Serg. & Rawle,241. prisoner in his "SIlid custody for 
In England no commissions are al. want of sureties, or until he shall be 
lowed to executors or trustees. 1 discharged by due course of law." 
Vern. R. 316, n. and the cases there When the commitment is not final, it 
cited; 4 Ves. 72, n. is usual to commit the prisoner" for 

COMMITMENT, criminal laID, further heari~." Thecommitmentis 
practice. The warrant or order by alsocalled a mittimus, (q.v.) Theact 
which a court or magistrate directs of sending a person to prison charged 
a ministerial officer to take a person with the commission of a crime by 
to prison. The commitment is either virtue of such a warrant is also called 
for further bearing, ,q. v.) or it is a commitment. Vide generally, 4 
final. The formal requisites of the Vine Ab. 576; Hac. Ab. h. t.; 4 
commitment are, 1st, that it be in Cranch, R. 129; 4 Dall. R. 412; 1 
writing under hand and seal, and Ashm. R. 248; 1 Cowen, R. 144; 
show the Ruthority of the magistrate, lJ Conn. R. 502; Wright, R. 691; 2 
and the time Rnd place of making it. Virgo Cas. 276; Hardin, R. 249; 4 
3 Har. & McHen. 113; Charlt.2811; Mass. R. 497; 14 John. R. 371 ; 2 
3 Cranch, R. 448 j see Harp. R. 313, Virgo Cas. 504; 1 Tyler, R. 444; 
where it is SIlid a seal is not indispen. U. S. Dig. h. t. 
sable. 2d. It must be made in the COMMITTEE, procticr. When 
name of the United States, 6r of the a person has been found non compos, 
commonwealth, or people, as required the law requires that a guardian 
by the constitution of the United should be appointed to take care of 
States or of the several states. 3d, his person and estate; this guardian 
It should be directed to the keeper of is called the committee. It is usual 
the prison, and not generally to carry to select the committee &om the nezt 
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of kin, Shelf. on Lun. 137; and in in his Pandects, bas gone further and 
case of the lunacy of the husband or tenns the bailor the commadam and 
wife, the one who is sound is entitled, the bailee the commod(J.torll, thus 
unless under very special circum. avoiding those circumlocutions. which, 
stances, to be the committee of the in the common phraseology of our 
other, lb. 140. This is the commit. law, have become almost indispeDllll' 
tee of the person. For committee of ble. Ayl. Pando B. 4, t. 16, p. 517. 
the estate the heir at law is most Browne, in his Civil Law, vol. 1, 332, 
favoured; relations are preferred to calls the property loaned "commo. 
strangers, but the latter may be ap. dated property." See BorrOfDer; 
pointed. lb. 144. It is the duty of the Loan/or t1se; Lender. 
com'!littee of the person to take care COMMON, or rig"t of commora, 
of the lunatic; and the committee of in the English law, is an incorporeal 
the estate is bound to administer the hereditament which consists in a pro
estate faithfully, and to account for fit which a man has in the lands of 
his administration. He cannot in another. US. & R. 32; 10 Wend. 
general make contracts in relation to R. 647; 11 John. R. 498. Common 
the estate of the lunatic, or bind it is of four sorts; of pasture, piscary, 
without a special order of the court or turbary and estovers. Finch's Law, 
authority that appointed him. lb. 157; Co. Litt. 122; 2 Inst. 86; 2 
179. Bl. Com. 3:l. 

COMMIITEE, legislation. One 1. Common of pasture is a right 
or more members of a legislative of feeding one's beasts on another's 
body to whom is specially referred land, and is either appeJidant, appm. 
some matter before that body, in tenant or in gross. Common appen· 
order that they may investigate and dant is of common right, and it may 
examine into it and report to those be claimed in pleading as appendant 
who delegated this authority to them. without laying a prescription. Hargr. 

COMMIXTION, ciml l",,,. This note to 2 Inst. 122, a, note. Rights 
tenn is used to signify the act by of common appurtenant to the claim. 
which goods are mixed together. ant's land are altogether independent 
The matters which are mixed are of the tenure, and do not arise from 
dry or liquid. In the commixtion of any 'absolute necessity; but may be 
the former, fhe matter retains its sub· annexed to lands in other lordships, 
stance and individuality; in the latter or extended to other beasts, besides 
the substances no longer remain dis· such as are generally commonable. 
tinct. The commixtion of liquids is Common in gross, or at large is such 
called con/UAon, (q. v.) and that of as is neither appendant nor appur. 
the solids is a mixture. Ley. Elem. tenant to land, but is annexed to a 
du Dr. Rom. § 370, 371 ; Story, man's person. All these species of 
Bailm. § 40. pasturable common, may be and 

COMMODATE, contracts,a tenn usually are limited as to number and 
used in the Scotch law, which is time; but there are also commons 
synonymous to the Latin commoda. without stint, and which last all the 
tum, or loan for use. Ersk. lost. B. year. 2 BI. Com. 34. 
3, t. 1, § 20; 1 Bell's Com. 225; 2. Common of piscary is a liberty 
Ersk. Pro Laws of Scotl. B. 3,1. 1, of fishing in another man's water. Ib. 
~ 9. Judge Story regrets this term See Fi,1aery. 
bas not been adopted and naturalized 3. Common of turbary is a libertl 
as mandate bas been from manda. of digging turf in another man s 
tum. Story, Com. § 221. AyJ.ifle, ground. Ib. 
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4. Common of estovers is a liberty 
of taking necessary wood for the use 
or furniture of a house or farm from 
another man's estate. lb.; 10 Wend. 
R. 639. See ElItOrJer8. 

The right of common is little 
known in the United States, yet there 
are some regulations to be found in 
relation to this subject. The consti
tution of Illinois provides for the con
tinuance of certain commons in that 
state. Const. art. 8, s. 8. All unap
propriated lands on the Chesapeake 
Bay, on the shore of the sea, or of 
any river or creek, and the bed of any 
river or creek, in the eastern parts of 
the commonwealth, ungranted and 
used as common, it is declared by 
statute in Virginia, shall remain so, 
and not be subject to grant. 1 V irg. 
Rev. C. 142. In most of the cities 
and towns in the United States, there 
are considerable tracts of land appro
priated to public use. These com
mons were generally laid out with the 
cities or towns where they are found, 
either by the original proprietors or 
by the. early inhabitants. Vide 2 
Pick. Rep. 475; 12 S. & R. 32; :l 
Dane's Ab. 610; 14 Mass. R. 440 ; 
6 Verm. 355. 

See, in general, Yin. Abr. Com
mon; Bac. Abr. Common; Com. 
Dig. Common; Stark. Ev. part 4, p. 
383; Cruise on Real Property, h. 1.; 
Mete. & Perk. Dig. Common, and 
Common lands and General fields. 

COMMON BENCH, bancus com
munis. The court of common pleas 
was anciently called common bench, 
because the pleas and controversies 
there determined were between com
mon persons. 

COMMON CARRIER, contract., 
is one who undertakes for hire or 
reward to transport the goods of such 
as choose to employ him, from place 
to place. 1 Pick. 50, 53; 1 Salk. 
249, 260; Story, Bailment, § 495. 
Common carriers are generally of 
two descriptions, namely, carriers by 
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land and carriers by water. Of the 
former description are the proprietors 
of stage coaches, and stage wagons, 
which ply between ~iflerent places, 
and carry goods for hire; and truck. 
men, teamsters, cartmen, and porters, 
who undertake to carry goods for 
hire, as a common employment, from 
one part of a town or city to another, 
are also considered as common car· 
riers. Carriers by water are the 
masters and owners of ships and 
steam-boats engaged in the transpor. 
tation of goods lor persons generally. 
for hire; and lightermen, hoymell, 
barge-owners, ferrymen, c.anal boat
men, and others employed in like 
manner, are so considered. 

Bv the common law, a common 
carrier is generally liable for all 
losses which may occur to property 
entrusted to his charge in the course of 
business, unless he can prove the 10S8 
happened in consequence of the act 
of God, or of the enemies of the 
United States, or by the act of the 
owner of the property. 8 S. & R. 
533; 6 John. R. HiO; 11 John R. 
107 ; 4 N. H. Rep. 304; Harp. R. 
469; Peck. R. 270; 7 Ycrg. R. 340; 
3 Mun£. R. ~39; 1 Conn. R. 487; 1 
Dev. & Bot. 273; 2 Bail. Rep. 157. 
ft has been attempted to relax the 
rigor of the common law in relation 
to carriers by water, 6 Cowen, 266 ; 
but that case seems to be at variance 
with other decisions, 2 Kent, Com. 
471, 472; 10 Johns. 1; 11 Johns. 
107. J n respect to carriers by land, 
the rule of the common law seems 
~very where admitted in its full rigour 
in the states governed by the juris
prudence of the common law. Lou. 
isiana follows the doctrine of the civil 
law in her code. Proprietors of stage 
r.oachesor wagons whose employment 
is solely to carry passengers, as hack. 
ney coachmen, are not deemed com
mon carriers; but if the proprietolll 
of such vehicles for passengers, also 
carry gooda for hire, they are, in 
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respect of such goods, to be deemed goods by implication become bound 
common carriers. Bac. Ab. Car. to pay the freight; and the fact that 
riers, A; :l Show. Rep. 128; 1 Salk. the consignor is also liable to pay it, 
282; Com. Rep. 25; 1 Pick. 50. will not in such case make any dif. 
The like reasoning applies to packet ference. Abbott on Sh. part 3, c. 
ships and steam.boats, which ply be. 7, ~ 4. 
tween different ports, and are accus· What is said above relates to com· 
tomed to carry merchandise as well mon 'eaniers of goods. The duties, 
as passengers 2 Watts, R. 443; 5 liabilities, and rights of carriers of 
Day's Rep. 415; 1 Conn. R. 54; 4 passengers are now to be considered. 
Greenl. R. 411 ; 5 Yerg. R. 427 ; 4 These are divided into carriers of 
Har. & J. 291; 2 Venn. R. 92; 2 passengers on land, and carriers of 
Binn. Rep. 74; 1 Bay, Rep. 99; 10 passengers on water. First, of car· 
John. R. 1 ; 11 Pick. R. 41; :i Stew. riers of pttssengers on land. The 
& Port. 1:i5; 4 Stew. & Port. 3132; dutie. of such carriers are, 1st, those 
3 Misso. R. 264; 2 Nott & M. 8". which arise on the commencement 
But see 6 Cowen, R. 266. The rule of the journey; that is, 1. To carry 
which makes a common carrier res· passengers whenever they offer 
ponsible for losses of goods, does not themselves and are ready to pay for 
extend to the carriage of intelligent their transportation; they have no 
beings; a carrier of slaves, is, there. more right to refuse a passenger if 
fore, answerable only for want of they have sufficient room and ac
care and skill. 2 Pet. S. C. R. 150; C'.ommodation, than an innkeeper has 
4 M'Cord, R. 223; 4 Port. R. 238. a guest. 3 Brod. & Bing. 54; 9 

A common carrier of goods is in Price's R. 408; 6 Moore, R. 141; 
all cases entitled to demand the price 2 Chit. R.I 1; 4 Esp. R. 460; 1 
of carriage before he receives the Bell's Com. 462; Story, Bailm. ~ 
goods, and, if not paid, he may refuse 591.-2. To provide coaches rea· 
to take charge of them; if, however, sonably strong and sufficient for the 
he take charge of them without the journey, with suitable horses, trap. 
hire being I paid he may afterwards pings and equipm~nts.-3. To pro
recover it. The compensation which vide careful drivers of reasonable 
becomes due for the carriage of skill and good habits for the journey; 
goods by sea, is commonly called and to employ horses which are 
freight, (q. v.); and see also Abb. steady and not vicious, or likely to 
on Sh. part 3, c. 7. The carrier is endanger the safety of the passen
also entitled to a lien on the goods gers.-4. Not to overload the coach 
for his hire, which, however, he may either with passengers or luggage.
waive, but if once waived, the right 5. To receive and take care of the 
cannot be resumed. 2 Kent, Com. usual luggage allowed to every pas-
497. The consignor or shipper is senger on the journey.-2dly, Their 
commonly bound to the carrier for duties on the progress of the jour. 
the hire or freight of goods, 1 T. ney.-l. To stop at the usual places, 
R. 659. But whenever the consignee and allow the usual intervals for the 
engages to pay it, he also may be. Iefreshment of the passengers, 6 
oome responsible. It is usual in Petersd. Ab. Carriers, p. 48, note. 
bills of lading to state, th~t the goods -2. To use all the ordinary pre
are to be delivered to the consignee cautions for the safety of passengers 
or ~ his assigns he or they paying on the road.-3dly, Their duties on 
freight, in which case the consignee the tennination of the journey.-l. 
and his assigns by accepting the To carry the passengers to the end 

Digitized by Google 



286 COM COM 

of the journey.-2. To put them gation. Vide 6 Cowen's R. 698. AI 
down at the usual place of stopping, to the conduct of carrier vessels on 
unless there has been a special con· the ocean, vide Story, Bailm. ~ 607 
tract to the contrary, and then to put et seq.; Marsh. Ins. B. 1, c. 12, s. 2. 
them down at the place agreed upon. And see generally 1 Yin. Ab. :l19; 
1 Esp. R. 27. The liabilitie. of Bac. Ab. h. t.; 1 Com. Dig. 423; 
such carriers. They are bound to use Petersd. Ab. h. t.; Dane's Ab. Index, 
extraordinary care and diligence to h. t; 2 Kent, Com. 464; 16 East, 
carry safely those whom they take :.!47, note. 
in their coaches. 2 Esp. R. 533; In Louisiana carriers and water· 
2 Camp. R. 79; Peake's R. 80. men are subject, with respect to the 
But, not being insurers, they are not safe keeping and preservation of the 
responsible for accidents when all things entrusted to them, to the same 
reasonable skill and diligence have obligations and duties, which are 
been used. The rigAt, of such car· imposed on tavern keepers, Civ. 
riers are: 1, to demand and receive Code, art. 2722, that is, they are 
their fare at the time the passenger responsible for the effects which are 
takes his seat.-2. They have a lien brought though they were not de
on the baggage of the passenger for livered into their personal care, pro
his fare or passage money, but not vided, however, they were delivered 
on the person of the passenger, no)' to a servant or person in their em· 
the clothes he has on. Abb. on Sh. ployment, art. 2937; they are reo 
part 3, c. 3, ~ 11; 2 Campb. R. 6;n. sponsible if any of the etreets be 
Second; Carriers of passengers by stolen or damaged, either by their 
water. By the act of Congress of servants or agents, or by strangers, 
2d of March, 1819, 3 Story's Laws art. 293~; but they are not respon· 
U. S. 1722, it is enacted, 1, that no sible for what is stolen by force of 
masters of a vessel bound to or from arms or with exterior breaking open 
the United States shall take more of doors, or by any other extraordi. 
than two passengers for every Jive nary violence, art. 29:i9. For the 
tons of the ship's custom·house mea· authorities on the subject of common 
surement; 2, that the quantity of carriers in the civil law, the reader 
water and provisions, which shall be is referred to Dig. 4, 9, 1 to 7; 
taken on board and secured under Poth. Pando lib. 4, 1. 9; Domat, liv. 
deck, by every ship bound from the 1. t. 1 R, S. 1 and 2; Pard. art. 1'i37 
United States to any port on the con· to 555; Code Civil, art. 1782, 1786, 
tinent of Europe, shall be sixty gal. 1952; Moreau & Carlton, Partidas 5, 
Ions of water, one hundred pounds of t. 8, I. 26; Ersk. Inst. B. 3, t. 1, 
salted provisions, one gallon of vine· ~ 28; 1 Bell's Com. 465; Abb. on 
gar, and one hundred pounds of Sh. part 3, c. 3, ~ 3, note (I); 1 
wholesome ship bread, for each pas. Voet, ad Pando lib. 4, t. 9; Merl. 
senger,besides the stores of the crew. Rep. mots Voiture, Voiturier; Dict. 
The tonnage here mentioned, is the de Police, Voiture. 
measurement of the custom house; COMMON INTENT, conatruc. 
and in estimating the number of pas- tion. The natural sense given to 
sengers in a vessel, no deduction is words. It is a rule that when words 
to be made for children or persons are used which will bear a natural 
not paying, but the crew is not to be sense and an artificial one,or one to be 
included. Gilp. R. 334. In New made out by argument and inferel.lce, 
York, statutory regulations have been the natural sense shall prevail; rt is 
made in relation to their canal navi- simply a rule of construction and not 
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of addition; common intent cannot 
add to a sentence words which have 
been omitted. 2 H. Black. 5::10. In 
pleading, certainty is required, but 
certainty to a common intent is suffi
cient, that is, what upon a reason
able construction may be called cer
tain, without recurring to po,lible 
facts. Co. Litt. 203, a; Dougl. 
163. See Certainty. 

COMMON LAW. See LatD, 
common. 

COMMON, TENANTS IN, 
vide Tenant in common," E,tate in 
common. 

COMMON PLEAS. The name 
of a court having jurisdiction gene
rally of civil actions. Vide Common 
Bench. 

COMMON RECOVERY. Vide 
Recooery. 

COMMON SCOLD, enm. latD, 
communi, rizatri;e, is a woman who 
in consequence of her scolding, is a 
public nuisance to the neighbourhood. 
Such a woman may be indicted, and 
on conviction punished. At common 
law, the punishment was by being 
placed in a certain engine of correc
tion called the trebucket or cucking 
stool. This barbarous punishment 
has been abolished in Pennsylvania, 
where the otrence may be punished 
by fine and imprisonment. 12 Sergo 
& Rawle, 220; vide 1 Russ. on Cr. 
302; Hawk. B. 2, c. 25, s. 59; 1 T. 
R. 756; 4 Rogers's Rec. 174; 6 
Rogers's Rec. 90; Roscoe on Cr. 
Ev.665. 

COMMON SENSE, flied. jur. 
When a person possesses tho.'lC per
ceptions, associations and judgments 
in relation to persons and things 
which agree with those of the gene
rality of mankind, he is said to pos
sess common sense ; and, on the con
trary, when a particular individual 
difrers from all others in these re
spects, he is said not to have com
mon sense, or not to be in his senses. 
1 Chit. Med. Jur. 334. 
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. COMMONWEALTH, lODe,.,.. 
menl, is that form of government in 
which the administration of public 
affairs is open, or common to all per
sons, without any special regard to 
rank or property, as distinguished 
from monarchy or aristocracy. A 
republic. The United States of Ame
rica are so many commonwealths. 

COMMORANCY, pe1"1onI, an 
abiding dwelling, or continuing as an 
inhabitant in any place. It consists 
properly in sleeping usually in any 
place. 

COMMUNICATION, contract,. 
Information; consultation; confer
ence. In order to make a contract, 
it is essential there should be an 
agreement; a bare communication 
or conference will not, therefore, 
amount to a contract, nor can evi
dence of such communication be re
ceived in order to add to, take from, 
contradict or alter a written agree
ment. 1 Dall. 426; 4 Dall. 340; 
:i Serg. & Rawle,609. Vide Pour
parler," Wharton's Dig. Evid. R. 

COMMUNINGS, Scotch lallt.
This term is used to express the ne
gociations which have taken place 
before making a contract, in relation 
to such proposed contract; the same 
as pourparler (q. v.) It isa general 
rule that such communings or con
versations, and the propositions then 
made, are no part of the contract; 
for no parol evidence will be allowed 
to be given to contradict, alter or 
vary a written instrument. 1 Sergo 
& R. 464; Id. 27; Add. R. 361; 2 
Dall. R. 172; 1 Binn. 616; 1 Yeates, 
R. 140; 12 John. R. 77 ; 20 John. 
R. 49; 3 Conn. R. 9; 11 Mass. R. 
30; 13 Mass. R. 443; 1 Bibb's R. 
271; 4 Bibb's R. 473; 3 Marsh. 
(Kty.) R. 333; Bunb.175; 1 M. & 
S. 21 ; 1 &p. C. 53; 3 Campb. R •. 
57. 

COMMUNITY. This word has 
several meanings, when used in com
mon parlance it signifies the body of 
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the people, as such acts cannot be 
tolerated in a moral community. In 
the civil law, by community is under
stood corporations, or bodies politic. 
Dig. 3,4. In the French law, which 
has been adopted in this respect in 
Louisiana, Civ. Code, art. 2a71, 
community is a species of partner
ship, which a man and a woman con
tract when they are lawfully married 
to each other. Itconsists of the profits 
of all the effects of which the hus
band has the administration and en
joyment, either of right or in fact; of 
the produce of the reciprocal indus
try and labour of both husband and 
wife, and of the estates which they 
may acquire during the marriage, 
either by donations made jointly to 
them, or by purchase, or in any other 
similar way, even although the pur
chase be made in the name of one of 
the two, and not of both; because in 
that case the period of time when the 
purchase is made is alone attended 
to, and not the person who made the 
purchase. 10 L. R. 146; rd. 172, 
181; 1 N. S. 325; 4 N. S. 212. 
The debts contracted during the mar
riage enter into the community, and 
must be acquitted out the common 
fund; but not the debts contracted be
fore the marriage. 

The community is either, first, 
conventional, or that which is formed 
by an express agreement in the con
tract of marriage itself; by this con
tract the legal community may be 
modified, as to the proportions ",hich 
each shall take, or as to the thinWl 
which shall compose it, Civ. Code 
of L. art. 2393; second, legal, which 
takes place when the parties make no 
agreement on this subject in the con
tract of marriage; when it is regu
lated by the law of the domicil they 
had at the time of marriage. 

The efFects which compose the 
community of gains, are divided into 
two equal portions between their heirs, 
at the dissolution of the marriage. 
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Civ. Code of L. art. 2375. See Poth. 
h. t.; TouU. h. t.; Civ. Code of Lo. 
tit. 6, c. 2, s. 4. 

COMMUTATION, "",.id.,.,., 
is the change of a punishment to 
which a person has been condemned 
for a less rigorous one. This can be 
granted only by the executive autho
rity in which the pardoning power 
resides. 

COMMUTATIVE CONTRACT, 
cieil law, is one in which the con
tracting parties give and receive an 
equivalent for what they give; the 
contract of sale is one of kind, the 
seller gives the thing sold, and re
ceives the price, which is the equival. 
ent; the buyer gives the price and 
receives the thing sold which is the 
equivalent. These contracts are 
usually distributed into four classes, 
namely; Do ut des, Facio ut facias, 
Facio ut des, Do ut facias. Poth. 
ObI. n. 13. See Civ. Code of Lo. 
art. 1761. 

TO COMMUTE, to substitute one 
pUnishment in the place of another. 
For example, if a man be sentenced 
to be hung, the executive may, in 
some instances, commute his punish
ment to that of imprisonment. 

COMPACT, contracui in its 
more general sense, it signifies an 
agreement; in its strictest sense, it 
imports a contract between parties, 
which creates obligations and rights 
capable of being enforced, and con' 
templated as such between the parties, 
in their distinct and independent cha
racters. Story, Const. B. 3, c. 3; 
Rutherf. Inst. B. 2, Co 6, § 1. The 
constitution of the United States de
clares that "no state shall, without 
the consent of congress, enter into 
agreement or compact with another 
state, or with a foreign power." See 
11 Pet. 1 ; 8 Wheat. 1; Bald. R. 60; 
11 Pet. 185. 

COMPANIONS, French law.
This is a general term, (,,omprehend. 
ing all persons ",ho compose the crew 
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ora ahiporveael. Poth.lJar.Contr. COMPENSATION, cAancery 
n. 163. prac'ic~, is the performance of that 

COMPANY. An association ofa which a court of chancery order to 
number of individuals for the purpose be done on relieving a party who has 
of carrying on some legitimate busi- broken a condition, which is to place 
ness. This term ia not synonymous the opposite party in no worse situa
with partnership, though every such tion than if the condition had not been 
unincorporated company is a partner- broken. Courts of equity will not 
ship. Usage has reserved this term relieve from the consequences of a 
to associations whose members are in broken conilltion unless compensa
greater number, their capital more tion can be made to the opposite party. 
considerable, and their enterprises l"onb. c. 6, s. 5, n. (k.); Newl. 
greater, either on account of their Contr.251 et seq. 
risk or importance. When these COMPENSATION, c01ltract., a 
companies are authorised by the go- reward for services rendered. 
vemment, they are known by the COMPENSATION, contract" in 
name of corporations, (q. v.) Some- tile ci"il law. When two persons 
times the word is used to represent are equally indebted to each other, 
those members of a partnership there takes place a compensation Ix-
whose names do not appear in the tween them, which extinguishes both 
name of the firm; as A B & Com- debts. Compensation takes place of 
pany .. Vide 1:1 Toull. n. 97; Mor- course by the mere operation of law, 
timer on Commerce, 1 :l8. Vide even unknown to the debtors; the 
Cl"b; Corporation; Firm; Par- two debts are reciprocally extinguish
lie, to action,; PareR","ip. ed, as soon as they exist simultane-

COMPARISON OF BANJ)- ously, to the amount of their respec
WRITING, ettidmce. It is a gene- tive sums. Compensation takes place 
ral rule that cpmparison of hands is only between two debts, having 
not admissible. But to this there are equally for their object, a sum of 
some exceptions; in some instances money, or a certain quantity of con
when the antiquity of the writing sumable, thin~ of one and the same 
makes it impossible for any living kind, and which are equally liquida
witneas to swear that he ever saw ted and demandable. Compensation 
the party write, comparison of hand- takes place, whatever be the cause of 
writing, with documents known to be either of the debts, except in case, 
in his handwriting, has been admit- 1st, of a demand of restitution of a 
ted. 7 East, R. 2~2; B. N. P. 236; thing of which the owner has been 
Anthon's N. P. 98, n.; 8 Price, 6"~3; unjustly deprived; 2dly, ofa demand 
11 Mass. R. 309; 2 Greenl. R. 33; of restitution of a deposit and a loan· 
2 Johns. Cas. 211; 1 Esp. Cas. 3M; for use; 3dly, of a debt which has 
1 Root, 307; Swift's Ev. 29; 1 for its cause, of aliments declared 
Whart. Dig. 24~; 5 Binn. R. 349; not liable to seizure. Civil Code of 
Addiaon's R. 38; 2 M'Cord, 518; Louis. 220:1 to 2t08. Compensation 
1 Tyler, R. 4; 6 Whart. R. 2M. is of three kinds: 1,legalorbyopem
Vide Di"lomn. tion of law; 2, compensation by way 

COMPATIBILITY. In speaking of exception; and, 3, by re-convention. 
of public offices, it is meant by this 8. L. R. 158; Dig. lib. 16, t. 2; 
term to convey the idea that two of Code, lib. 4, t. :n; Inst. lib. 4, t. 8, 
them may be held by the same per- s. 30; Poth. ObI partie Semc, eh. 
soo at too. same time. It is the re- 4eme, D. 623. Compensalion very 
't'e1'BC ofinrornpalibility, (q. v.) nearly resembles the set-off (q. v.) 

VOL. 1.-25. of the common law. 
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COMPENSATION, cri .. laID " Crtdibilil,; lru:~ i Inte· 
etcl. laID. Compensatio criminum, rt.; Witnell. 
or recrimination, (q. v.) In cases COMPLAINT, cri",. laID, is the 
of suits for divorce on the ground of allegation made to a proper officer, 
adultery, a compensation of the crime that some person, whether known or 
hinders its being granted; tbat is, if unknown, has been guilty of a desig
the defendant proves that the party nated offence, with an offer to prove 
has also committed adultery, tbe de. the fact, and a request that the offen· 
fendant is absolved as to the matters der may be punished. To have a 
charged in the libel of tbe plaintiff. legal effect, the complaint must be 
Ougbt. tit. 214, pI. 1; Clarke's Prax. supported by such evidence as shows 
tit. 115; Shelf. on Mar. & Div. 4311; that an act which constitutes an.of. 
1 Hagg. Cons. R. 148. See Con· fence has been committed, and reno 
donation; DifJorce. ders it certain or probable that it was 

COMPERUIT AD DIEM, plead. committed by some person named or 
irag. He appeared at the day. This described in the complaint. 
is the name of a plea in bar to an ac· COMPOS MENTIS, of sound 
tion of debt on a bail bond. For mind. These words are seldom used, 
forms of this pl~, vide 5 W entw. they are the opposite to the words 
470; LiI. Entr. 114; 2 Chit. PI. noll compo. mf'nti., (q. v.) 
527. When the issue is joined on COMPOSITE STATE. A name 
this plea, the trial is by the record. sometimes given to sovereign states 
Vide 1 Taunt. 23; Tidd, 239. And permanently united together by a 
see generally, Com. Dig. Pleader,2 federal ~mpact, with a supreme 
W 31.; 7 B. & C. 478. federal government. According to 

COMPETENCY, eDidmcf', is the thJs definition the United States of 
legal ability of a witness to be heard America are a composite state. 
on the trial of a cause. This term COMPOSITION, contract.. An 
ill also applied to written or other agreement, made upon a sufficient 
evidence which may be legally given consideration, between a debtor and 
on such trial, as, depositions, letters, creditor, by which the creditor ae
account books, and the like. Prima cepts part of the debt due to him in 
facie every person offered is a com· satisfaction of the whole. Montagu 
petent witness, and must be received on Compos. 1; 3 Co. 118; Co. Litt. 
unless his incompetency (q. v.) ap- 212, b; 4 Mod. 88; 1 Str. 4:.e6; 2 
pears. 9 State Tr. 652. There is T. R. 24, 26; 2 Chit. R. 541, 564 ; 
a difference between competency and 5 D. & R. 56; 3 B. & C. 242; 1 
credibility. A witness may be com· R. & M. 138; 1 B. & A. 103,440; 
petent, and, on examination, his story 3 Moore's R. 11 ; 6 T. R. 263; 1 
may be so contradictory and impro- D. & R. 493; 2 Campb. R. 283; 2 
bable that he may not be believed; M. & S. 120; 1 N. R. 124; Harr. 
on the contrary he may be incompe- Dig. Deed VIU. Tn England com
tent, for example, OIl aecount of in. positions were formerly allowed for 
terest, and be perfectly credible if he crimes and misdemeanors, even for 
were examined. The court are the murder. 
sole judges of the competency of a COMPOSITION OF MATTER. 
witness, and may, for the purpose of In describing the subjects of patents, 
deciding whether the witness is or the act of congress of July 4, 1836, 
is not competent, ascertain all the sect. 6, uses tbe words" comporition 
facts necessary to form a judgment. of matter in these words are usually 
Vide 8 Watts, R. 2~7, and articles applied to mixtures and chemical. 
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compositiollll, and in these cues it is auditors, and certify the balances 
enough that the compound is new. arising thereon to the register; to 
Both the composition and the mode of countersign all warrants drawn by 
compounding may be coDllidered to the aecretary of the treasury, other -
he included in the invention, when than those drawn OD the requisitions 
the compouud is Dew. of the aecretaries of the war and 

COMPOUNDER, ira LOlliliana. navy departments, which shall be 
He who makes a composition. An warranted by law; to report to the 
amicable compounder is one who has aecretary the official forms to be 
undertaken by the agreement of the issued in the different offices for col. _ 
parties to compound or settle differ- lecting the public revenues, and the 
ences between them. Code of Pract. manner and form of stating the ac· 
of Lo. art. 444. counts of the several pesons em· 

COMPOUNDING A FELONY, _ ployed therein; and to superintend 
crime., is the act of a party imme- the preservation of the public &Co 

diately aggrieYed, who agrees with counts, subject to his revision; and 
a thief or other felon, that he will to provide for the payment of all 
not proeecute him on condition that moneys which may be collected. 
he return to him the goods stolen, Act of March, 3,1817, aect. 8; Act 
or who takes a reward not to prose- of Sept. 2, 1789, s. 2; Act of March 
cute. This is an offence punishable 7, 1822. To superintend the reo 
by fine and imprisonment. 'fhe mere covery of all debts due to the United 
retaking by the owner of stolen goods, States; to direct suits and legal pro
is no offence unless the offender is not ceeding, and to take such measures 
to be proeecuted. Hale, P. C. 546; as may be authorised by the laws, 
1 Chit. Cr. Law,4. _ to enforce prompt payment of all 

COMPROMISE, contrac", is an such debts. Act of March 3,1817, 
agreement between two or more aec1. 10; Acts of Sept. 2, 1789, a. 
persons, who, to avoid a lawsuit 2; to lay before congress annually, 
amicably settle their differences, on during the first week of their sese 
IlUCh terms as they can agree upon; arion, a list of such officers as shall 
vide Com. Dig. App. tit. Compromise. have failed in that year, to make the 
In the civil law, a compromise is an settlement required by law; and a 
agreement between two or more per- statement of the- accounts in the 
11008, who, wishing to settle their dis- treasury, war, and navy depart. 
pules, refer the matter in contro- menls, which may have remained 
versy to arbitrators, who are 80 more than three years UMettled, or 
called because those who choose on which balances appear to have 
them, give them full powers to arbi. been due more than three years 
trate and decide what shall appear prior to the thirtieth day of Septem. 
just and reasonable, to put an end to ber, then last pastJ together with a 
the differences of which they are statement of the causes which have 
made the judges. 1 Domat, Lois prevented a settlement of the &Co 

Civ. Iiv. 1, 1. 14; vide SrJnJriMiora; counts, or the recovery of the balances 
Ch. Pr. Index, h. t. due to the United States. Act of 

COMPTROLLERS, are officers March 3, 1809, sect. 2. Besides 
who bear this name, in the treasury these, this officer is required to per. 
department of the United Stales. form minor duties, which the plan of 
There are two comptroUers. It is this work forbids to be enumerated 
the duty of the Jr., to examine all bere. His salary is three thousand 
accounts settled by the first and fifth five bundred dollars per annum. Act 
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of Feb. 20, 1804, s. 1. • The duties greater weight to the oath of the &C
of the ,econtl comptroller are to ex· cused the law was again altered 10 

amine all accounts settled by the as to require that the accused should 
second, third and fourth auditors, appear before the judge with a cere 
and certify the balances arising tain number of his neighbours, reIa· 
thereon to the secretary of the de. tions or friends; who should swear 
partment in which the expenditure that they believed that the accused 
has been incurred; to countersign all had sworn truly. This new species 
the watrants drawn by the secretary of witnesses were called compurga. 
of the treasury upon the requisition tors. The number of compurgators 
of the secretaries of the war and varied according to the Dature of the 
navy departments, which shall be charge and other circ.umstances. 
warranted by law; to' report to the Encycloyedie, h. t. Vide Du Cange, 
said secretaries the official forms to Gloss. voc. Juramentum; Spelman's 
be issued in the different offices for Gloss. voc. Assarth i Merl. Rep. 
disbursing public money in those de- mot Conjurateurs. By the English 
partments, and the manner nod form law when a party was sued in debt 
of keeping and stating the accounts on simple contract, detinue, and per. 
of the pel'llOns employed therein, and haps some other forms of action, the 
to superintend the preservation of defendant might wage his law, by 
public accounts su~iect to his revi. producing eleven compurgators who 
sion. His salary is three thousand would swear they believed him on his 
dollars per annum. Act of March oath, by which he discharged himself 
;i, 1817, s. 9 and 15; Act of May from the action in certain cases. Vide 
7, lA2~. 3 Bl. Com. 341-348; Barr. on the 

COMPULSION. The forcible Stat. 344. 
inducement to do an act. CoerdOJl, COMPUTATION, cotmli"K, Cfll. 
(q. v.) clJlation. Itis a reckoningorascer. 

COMPURGATOR. Formerly taining the number ofany thing. It 
when a person was accused of a is used in the common law for the 
crime, or sued in a civil action, he true and indifferent acconnt and COD

might purge himself upon oath of the struction of time. For the computa
accusation made against him, when. tion of a year, see Com. Dig. Ann; 
ever the proof was not the most clear of a month, Com. Dig. Temps A; 
and positive; and if upon his oath 1 John. Cas. 1110; 15 John. R. 120; 
de declared himself innocent, he was 2 Mass. 170, n.; 4 Mass. 460; 4 
absolved. This usage 80 eminently Dall. 144; 3 S. & R.169; ofa day, 
calculated to create fraud, and en· vide Day; and 3 Burr. 1434; 1 t 
courage perjury by impunity, was Mass. 204; 2 Browne, 18; Dig. 
soon found to be dangerous to the 3, 4,5; Salk. 625; 3 Wils. 274. It is 
public safety. To remove this evil a general rule that when an act is to 
the laws were changed by requiring be done within a certain time, one 
that the oath should be administered day is to be taken inclusively, and 
with the greatest solemnity; but the one exclusively. Vide Lom, 276; 
form was soon disregarded, for the Dougl. 463; 2 Chit. Pr. 69; 3 Id. 
mind became easily familiarized to .10S, 9; 3 T. R. 62:1; ~ Campb. R. 
those ceremonies which at first im. 294; 4 Man. & Ryl. :~OO, n. (b); Ii 
posed on the imagination, and those Bingh. R. 339; S. C. 15 E. C. L. R. 
who cared not to violllte the truth, 462; 3 East, R. 407 i Hob. 1119; 
did not hesitate to treat the form 4 M80re, R. 466; Harr. Dig. Time, 
with contempt; in order to give a computation of; 3 T. R. 623; I) T. 
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R.283; 2 Marsh. R. 41; 22 E. C. that fl pollcy was void, which was 
L. R. 270; 18 E. C. L. R. 238; 24 obtained by the concealment by the 
E. C. L. R. 53; 4 Wash. C. C. R. assured of the fact that he had heard 
232; 1 Mason, 176; 1 Pet. 60; 4 that a tessel like his was taken. 2 
Pet. 349; 9 Cranch, 104; 9 Wheat. P. Wms. 170. And in a case where 
581. Vide Dag; Roar; Montla " the assured had information of "a 
Year. violent storm," about eleven hours 

CONCEALMENT, contract" is after his vessel h&d sailed, and had 
the unlawful suppression of any fact stated only that "there had been 
or circumstance, by one of the par- blowing weather and severe storms 
ties to a contract, from the other, and on the coast after the vessel had 
which in justice ought to be made sailed," but without any reference to 
known. 2 Bro. Ch. R. 420; 1 Fonbl. the particular storm, it was decided 
Eq. B. I, c. 3, § 4, note (n); 1 Story, that this was a concealment which 
Eq. Jur. § 207. vitiated the policy. 2 Caines, R. 

Fraud clearly occurs when one 57. Vide 1 Marsh. Ins. 468; Park, 
person substantially misrepresents or Ins. 276; 14 East, R. 494; 1 John. 
conceals a material fact peculiarly R. 522. 
within his own knowledge, in couse- Fraudulent concealment avoids the 
quence of which a delusion exists; contract. See generally, Verpl. on 
or uses a device naturally calculated Contr. passim.; Marsh. Ins. B. 1, c. 
to lull the suspicions of a careful 9; 1 Bell's Com. B. 2, pt. 3, c. 1, s. 
man, and induce him to forgego in. 3, § 1; 1 M. & S. 517; 2 Marsh. 
quiry into a matter upon which the R. 336. 
other party has information although CONCESSI, conoe1lancing; this 
such information be not exclusively is a Latin word signifying I have 
within his reach. 2 BI. Com. 451 i granted. It waa frequently used 
3 lb. 166; Sugd. Vend. 1 to 10 i 1 when deeds and other conveyances 
Com. Contr. :J8; 3 B. & C. 112:); 5 were written in Latin; it had the 
D. & R. 490; 2 Wheat. 18:J; 11 effect of creating a covenant in law. 
Iho 59; 1 Pet. Sup. C. R. 15, 16. It is a word of a general extent, and 
The party is not bound however is said to amount to a grant, froff. 
to disclose patent defects. Sugd. ment, lease, release and the like. 2 
Vend. 2. Saund. 96; Co. Litt. 301, 302; 

In insurances, where fairness is Dane's Ab. Index, h. t. ; 5 Whart. R. 
110 essential to the contract, a con_ 278. 
cealment which is only the eftect of CONCESSION. A grant. This 
accident, 'negligence, inadvertence, word is frequently used in this sense 
or mistake, if material, is equally when applied to grants made by the 
fatal to the contract as if it were French and Spanish governments in 
intentional and fraudulent. 1 Bl. Louisiana. 
R. 594; 3 Burr. 1909. The insured CONCLUSION, prar.tice. Mak .. 
is required to disclose all the circum. log the last address to the court or 
mnces which are within his own jury. The party on whom the 0,. ... 
knowledge only, and which increase probandi is cast has the conclusion. 
the risk. He Is not, however, bound CONCLUSION, Nmedie., an es. 
to disclose general circumstances topel; a bar; the aot of a man by 
which apply to aU policies of a parti- which he has eonfeased a matter or 
cular descriptlGn; notwithstanding thing which he can no longer deny i 
they may 'greatly increase the risk. 'as, for example, the .heriff is ClOn· 
Vnder this rule it··has been decided eluded h1 his _urn to _ writ, and 

25· 
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therefore, if upon a capias he return CONCUBINAGE. This term 
cepi Cor-PUB, he cannot afterwards has two different significations; some. 
show that he did not arrest the de. times it means a species of marriage 
fendant, but is concluded by his reo which took place among the ancients, 
turn. Vide Plowd. 276, b; 3 Tho. and which is yet in use in some coun· 
Co. Litt. 600. tries. In this country it means the 

CONCLUSION TO THE carnal connexion between a man 
COUNTRY, pleading. The tender and a woman unmarried. Vide 1 
of an issue to be tried by a jury, is a Bro. Civ. Law, 80; Merl. Rep. h. t.; 
tormula called the ('onciuaion to the Dig. 32, 49, 4; Id. 7, I, 1; Code, 5, 
country. This conclusion is in the 27, 12. 
following words, when the issue is CONCURRENCE, French lav:. 
tendered by the defendant; "And It is the equality of rights, or privi. 
of this the said C D puts himself lege which several persons have over 
upon the country." When it is ten· the llame thing; as, for example, the 
dered by plaintiff, the formula is as right which two judgment creditors, 
follows; "And this the said A B whose judgments were rendered at 
prays· may be inquired of by the the same time, have to be paid out of 
country." It is held, however, that the proceeds of real estate bound by 
there is no material difference be. them. Diet. de Jur. h. t. 
tween these two modes of expression, CONDEDIT, ecd. lav:, is the 
and that, if ponit Be, be substituted name of a plea, entered by a party 
for petit quod inquiralor, or mee to a libel filed in the ecclesiastical 
wraa, the miStake is unimportant. court, in which it is pleaded that the 
10 Mod. 166. When· there is nn deceased made the will which is the 
affirmative on one side, and a nega. subject of the suit, and that he was of 
tive on the other,.or "ice verBa, the sound mind. 2 Eng. Eccl. Rep. 43S; 
conclusion should be to the country. 6 Eng. Eccl. Rep. 431. 
T. Raym. 98; Carth. 87; 2 Saund. CONDEMNATION, mar. laU', 
189; :.! Burr. 1022; and so it is, is the sentence of a court of compe. 
though the affirmative and negative tent jurisdiction that a ship or vessel 
be not in express words, but only taken as a prize (10 the high seas, 
tantamount thereto. Co. Litt. 126, was liable to capture, and was pro
aj Yelv. 137; 1 Sannel. 103; 1 perly and legally captured. By the 
Chit. PI. 592; Com. Dig. Pleader, general practice of the law of nations, 
E 32. a sentence of condemnation is, at 

CONCORD, t'BI.nteB, con"e,anceB, present, generally deemed n~ 
pmctil:e, is an agreement or supposed in order to divest the title of Ii vessel 
agreement between the parties in taken as a prize; until this baa been 
lev,ing a fine of lands, in which the dODe the original owner may regain 
deforciant(or he who keeps the other his property although the ship may 
out of~sion,) acknowledges that have been in possession of the enemy 
the lands in question, are the right twenty.four hours, or carried infra 
of the comploinant; and from the pl1Esidia. 1 Rob. Rep. 134; 3 Rob. 
acknowledgment or recognition of Rep. 97, n.; Carth. 423; Chit. Law 
right thus made, the party who levies of Nat. 99, 100; 10 Mod. 79; Abb. 
the fine is called the cognizor, ond on Sh. 14; Wesk. on Ins. h. t.; 
the person to whom it is levied, the Marsh. on Ins. 402. A sentence of 
cognizee. 2 BI. Com. 350; Cruise, condemnation is generally biading 
Dig. 'tit. Si, c. 2, So 33; Corn. Dig. everywhere. Marsh. Ins. 402. The 
Fme (E 9.) term condemnation ia also applied to 
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the sentence which declares a ship to 
be unfit for service: this sentence 
and the grounds of it may how~ver 
be re-examined and litigated by par
ties interested in disputing it. 5 Esp. 
N.P. C. 65; Abb. on Shipp. 4. 

CONDEMNATION, cit1illalD, is 
a sentence or judgment which con
demns SQme one to do, to give, or to 
pay something; or which declares 
that his claim or pretensions are un
fOllnded. This word is also used by 
common lawyers, though it is more 
usual to say conviction, both in civil 
and criminal cases. Ii is a maxim 
that no man ought to be condemned 
unheard, or without the opportunity 
of being heard. 

CONDITION, contract .• , is a 
clause in an agreement, the validity 
of which depends upon a future or 
uncertain event. Dict. de Jurisp. 
Copdition; Poth. ObI. p. 2, c. 3, art. 
1, ~ 1. See Bac. Abr. h. t. By the 
word condition is also understood 
some quality annexed to a rcal estate, 
by virtue of which it may be defeated, 
enlarged OF created upon an uncer
tain event. lb.; Co. Litt. 201, a. See 
.£.tate, upo" Condition. 

A condition may be created by 
inserting the very word condition, 
or Oil condition, in the deed or agree
ment; there are, however, other 
words that will do so as effectually, 
as the word proviso, but then it must 
DOt depend upon another sentence. 
The words must be those of the 
grantor, and compulsory to enforce the 
grantee to do some act. Co. Litt. 
203; Bac. Abr. Conditions, A. H. 

Conditions must be lawful; those 
against law are void. Where the 
condition is entire and the whole is 
against law, it is void; but where the 
condition consists of several different 
parts, and BOme of them are lawful 
and others not, it is.aood for so much 
as is lawful, Bnd void for the rest. 2 
Bra. P. C. 381 ; 5 Yin. Abr. 99, pl. 
9; 2 LeI. Raym. 14.59; Hob. 14; 

CON 

Mo. 856, 857, pl. 1175; 3 Rep. 83, 
a; 1 Vent. 237. But if a bond be 
given with condition to do a thing 
against an act of the legislature; and 
also to pay a just debt, the whole 
bond is void, because the letter of the 
act makes it void, and isa strict law. 
Hob. 14. Conditions when consi
dered as to the manner of their crea. 
tion, are express or implied; when 
viewed as to the time when they are 
to take effect, they are precedent or 
subsequent; when examined as to 
their performance, they are executed 
or executory. They are al90 possi
ble and impossible, positive and nega
tive, legal and illegal, copulative, p0-
testative and repugnant. 

It is to be observed that the law 
makes a distinction between a condi
tion to do an act malum in ,e, in 
which case it is absolutely void; and 
one which provides for the perform. 
ance of a thing contrary to a maxim 
of law, which does not render the 
obligation void. 16 S. & R. 307 ; 
Co. Litt. 266. Vide Void. 

See, in general, Bac. Abr. Condi. 
tions, Obligations, F; Com. Dig • 
Condition; Vin. Abr. Condition; 
Poth. ObI. Pt. 2, c. 3, art. 1, 2, and 
3; 6 TouU. n. 512. , 

CONDITION, per'OIll, is the sit.. 
uation in civil society which creates 
certain relations between the indivi. 
dual, to whom it is applied, and one 
or more others, from which mutual 
rights and obligations ariac. Thus 
the situation llrising from marriage 
gives rise to the conditions of hus
band and wife; that of paternity to 
the conditions of father and child. 
Domat, tom. 2, liv. 1, tit. 9. s. 1, n. 
8. In contracts everyone is pre
sumed to know the condition of the 
person with whom he deals. A man 
making a c.ontract with an infant 
cannot recover against him for a 
breach of the contract, 00 the ground 
that he was not aware of bis condi· 
tion. 
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CONDITION, (COPULATIVE,) to go f~m the United States to Eu. 
A copulative condition, is one of rope in one day r such a condition ill 
several distinct matters, the whole void. 1 Swift's Dig. 93; 6 Toull. n. 
of which are made precedent to the 481. When a condition becomes 
vesting of an estate or right. In this impossible by the act of God, it either 
case the entire condition must be per. vests the estate, or does not, as it is 
formed, or the estate or right can precedent or subsequent: when it is 
!lever arise or take place. 2 Freem. the former, no estate vests; when 
186. Such a condition dUfurs from the latter, it becomes absolure. Co. 
B disjunctive condition, which gives Litt. 206, a, 218, a; 3 Pet. R. 374 ; 
to the party the right to perform the 1 Hill. Ab. 249. When the perfor. 
one or the other; for, in this case, if mance of the condition becomes im. 
one becomes impossible by the act. of possible by the act of the party who 
God, the whole will, in general, be imposed it, the estate is rendered abo 
excused. This rule, however, is not solute. 3 Bro. ParI. Cas. 359. Vide 
without exception. 1 B. & P. 24l!; 1 Paine's R. 652; Hac. Ab. Condi. 
Cro. Eliz. 780; 5 Co. 21; 1 Lord tions, M; Roll. Ab. 420; Co. Litt. 
Raym. 279. Vide Conjuncti"e; 206; 1 Rop. Leg. 505; Swinb. pt. 
~uncti"e. 4, s. 6; Inst. 2, 4, 10; Dig. 28,7, 

CONDITION, (EXPRESS,) is 1; Id. 44,7,31; Code 6,25, 1; 6 
one created by express words, as for Toull. n. 486, 686; and the article 
instance, a condition in a lease that if lIllP068ibility. 
the tenant shall not pay the rent at CONDITION, (LEGAL.) A 
the day, the lessor may re-enter. legal condition is one made in conso
Litt. 328. Vide Re-entry. nance with the law; this must be 

CONDITION, (ILLEGAL.) 11- understood of the law as existing at 
legal conditions are those which are the time of making the condition, for 
forbidden by the law. They have no change of the law, can change 
for their object, lst, to do something the force of the condition. For ex· 
taalum in ft, or malum prohibitum; ample, a conveyance was made to the 
2dly, to omitthe performance of some grantee, on condition that he should 
duty required by law; Sdly, to en- not aliene until he reached the age of 
oou~ such act or omission. 1 P. twenty.five years. Before he ac· 
Wms. 189. When the law prohibits, quired this age he aliened, and made 
in express terms, the transaction in a second conveyance after he obo 
respect to which the condition is en- tained it; the first deed was declared 
tered, and declares it void, such con- void, and the last valid. When the 
dition is then void. 8 Binn. R. 533 j condition was imposed, twenty.five 
but when it is prohibited, without be. was the age of majority in the state; 
in~ declared void, although unlawful, it was afterwards changed to twenty. 
it 18 not void. 12 S. & R. 237. one; under these circumstances the 

CONDITION, (IMPLIED.) An condition was held to be binding. 3 
implied condition 18 one created by Miss. R. 40. 
law, and not by express words; for CONDITION, (NEGATIVE,) 
example, at common law, the tenant contrac,.. A negative condition ill 
for life holds upon the implied condi. that which consists in the ease where 
tion not to commit waste. Co. Litt. something that mayor may not hap-
233, b. pen, shall, as, if 1 do not 1M,.,.,. 

CONDITION, (IMPOSSIBLE,) Poth. ObI. Pt. 2, c. 3, art. 1, ~ 1. 
is one which cannot be accomplished CONDITION, (POSITIVE,) i. 
according to the laws of nature; as, conlract.. A positive condition 000· 
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aiats in the cue where a tbing tbat 
mayor may not happen, shall hap. 
pen, as, if I ",arrg. Potb. ObI. P. 
:l, c. 3, art. 1, ~ 1. 

CONDITION, (POTESTA. 
TIVE,) contra"". A potestative 
condition is tbat wbicb is in the 

. power of the person in whose favour 
it is contracted; as if I engage to 
give my neighbour a sum of money, 
in ease he cuts down a tree which 
obstructs my prospect. Poth. ObI. 
Pt. 2, c. :J, art. 1, ~ 1. 

CONDITION, (PRECEDENT.) 
A condition precedent is one which 
muat be performed before the estate 
will vest, or the obligation is to be per. 
formed. 2 Dall. R. 317. Whether 
a condition shall be considered as 
precedent or subsequent, depends not 
on the form or arrangement of the 
words, but on tbe mllnilest intention 
of the parties, on the fair construction 
of tbe contract. 2 Fairf. R. 318; 5 
Wend. R. 496; 3 Pet. R. 374; 2 
John. R. 148; 2 Caines, R. 352; 12 
Mod. 464; 6 Cowen, R. 627; 9 
Wheat. R. 350; 2 Virgo Cas. 138; 
14 Mass. R. 453; 1 J. J. Marsh. R. 
fi91; 6 J. J. Marsh. R. 161 i 2 Bibb, 
R. 547; 6 Litt. R. un; "Rand. 
R.352. 

CONDITION, . (RESOLUTO. 
RY,) is a condition which has for 
its object, when accomplished, to re
voke tbe principal obligation. This 
condition does not suspend either the 
exisIence or the execution of the obli. 
.tion, it merely obliges the creditor 
to retum what he has received. 

CONDITION,(SUBSEQUENT,) 
is one whicb enlarges or defeats an 
estate or right, already created. A 
conveyanee in fee, reserving a life 
estate in a part of the land, and made 
upon condition that the grantee shall 
pay certain 8Ums of money at divers 
times to several persons, passes the 
fee upon condition subsequent. 6 
Greenl. R. 106. Sometimes it be· 
comes of great importance to ascer· 

CON 991' 

tain whetber tbe condition is prece. 
dent or subsequent. When R prece
dent condition becomes impossible by 
the act of God, DO estate or right 
vests i but if the condition is subse
quent, tbe estate or right becomes 
absolute. Co. Litt. 20d, :l08; 1 
Salk. 170 • 

CONDITION, (SUSPENSIVE,) 
is a condition which suspends the· 
fulfilment of the obligation until it has 
been performed i as, if a man bind 
himself to pay one hundred dollars, 
upon condition that the ship Thomas 
Jefferson shall arrive from Europe. 
The obligation in this case, is 8US

pended until tbe arrival of the ship, 
when the condition having been per. 
formed, the obligation becomes abso
lute, and it is no longer conditional. 
A suspensive condition is in fact a 
condition precedent. 

CONDITIONAL OBLIGATION, 
is one which is superseded by a con· 
dition under which it was created and 
which is not yet accomplished. Poth. 
Obi. n. 176, 198. 

CONDITIONS OF SALE, cora· 
trtU"t,. The terms upon which the 
vendor of property by auction pro
poses to sell it; the instrument con
taining these terms, when reduced to 
writing or printing, is also called the 
conditions of sale. It is always pru
dent and advisable that the conditions 
of sale should be printed and expoaed 
in the auction room; when so done, 
they are binding on botb parties, and 
nothing that is laid at the time of 
sale, to add to or vary such printed 
conditions, will be of any avail. 1 H. 
Bl. 289; 12 East, 6; 6 Ves. 330; 
15 Ves. 521 i 2 Munt: Rep. 119; 1 
Desauss. Ch. Rep. 573; 2 Desauss. 
Ch. R. 320; 11 John. Rep. 555; 3 
Camp. 285. Vide forms of condi. 
tions of sale in Babington on Auc
tions, 233 to 243 i Sugd. Vend. Appx. 
No.4. Vide Auction; Auctioneer ; 
P~ffr.r· 

CONDONATION, a term used 
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. in the canon law. It is a forgiveness them, or expoaed his wife to lewd 

. by the husband of his wife, or by a company, whereby she became en
wife of her husband, of adultery com· snared to the crime aforesaid, i~ shall 
mitted, with an implied condition that be a good defence and perpetual bar 
the injury shall not be repeated, and against the same." The same rule 
that the other party shall be treated may be found, perhaps, in the codes 
with conjugal kindness. 1 Hagg. of most civilized countries. Vilanova 
R. 773; 3 Eccl. Rep. 310. See 5 Y l\faiies. Materia Criminal Forense, 
Mass. 320; 5 Mass. 69; 1 Johns. Obs. 11, ·c. 20, n. 4. Vide, gene
Ch. R. 488. It may be express or rally, 2 Edw. 207; Dev. Eq. R. 352; 
implied, as if a husband knowing of 4 Paige, 4:i2 i 1 Edw. R. 14; Shelf. 
bis wife's infidelity, cohabit with her. Oil M. & D. 445. 
1 Hagg. Rep. 789 i 3 Eccl. R. 3:)8. CONDUCT, larD of natimu, is 
Condonation is not, for many reasons, used in the phrase -fe conduct, to 
held so strictly against a wife as signify the security given, by autho
against a husband. 3 Eccl. R. 330 i rity of the government, under the. 
lb. 341, n.; :l EdW. R. 207. As all greatseal,toastranger,forhisquietly 
condonations by operation of law. are coming into and passing out of the ter
expressly or impliedly conditional, it ritories over which it has jurisdiction. 
follows that the effect is taken offby A safe conduct differa from a pass
the repetition of misconduct. 3 Eccl. port, the former is given to enemies, 
R. 329; 3 Phillim. Rep. 6; 1 Eccl. the latter to friends or citizens. 
R. 35; and cruelty revives condoned CONFEDERACY, intern. larD, 
adultery. W oraley v. W oraley, cited is an agreement between two or more 
in Durant v. Durant, 1 Hagg. Rep. states or nations, by which they unite 
7;13; 3 Eccl. Rep. 3ll. In New for their mutual protection and good. 
York, an act of cruelty alone, on the This term is applied to such agree
part of the husband, does not revive ment between two independent 08-
condoned adultery, to entitle the wife tions, but it is used to signifY the 
to a divorce. 4 Paige's R. 460. See union of different states of the same 
8 Edw. R. 207. Where the parties nation, as the confederacy of the 
have separate beds, there must, in states. The original thirteen states 
order to found condonation, be some- in 1781, adopted for their federal 
thing of matrimonial intercourse pre- government the "Articles of oonfe
BUrned i it does not rest merely on deratiol). and perpetual union between 
the wife's IlGt withdrawing herself. 3 the States," which continued in force 
Eeel. R. 341, n.; 2 Paige, R. 108. until the present constitution of the 
Condonation is a bar to a sentence of United States went into full operation 
divorce. 1 Eccl. Rep. 284; 2 Paige, on the 30th day of April, 1789, 
R. 108. In Pennsylvania, by the when President Washington was 
act of the 13th of March, 1815, § 7, sworn into office. Vide 1 Story on 
6 Reed's Laws of Penna. 288, it is the Const. B. 2, c. 3 and 4. 
enacted that" in any suit or aclion CONFEDERACY, cri",. law, is 
for divorce for cause of adultery, if an agreement between two or more 
the defendant shall allege ROd prove Persons to do an unlawful act, or an 
that the plaintiff has admitted the de- act, which though not unlawful in 
fendant into conjugal society or em- itself, becomes so by the confederacy. 
braces, after he or she knew of the The technical term usually. employed 
criminal fact, or that the plaintiff (if to signify this offimce, is coupira.cr, 
the husband,) allowed of his wife's (q. v.) 
prostitutions, or received hire for CONFEDERATION, pee'fI-
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..ai, ill the name given to that form the facta confessed were not true; 
of govemmont which the American but they are excluded, if liable to the 
colonies, on shaking oft" the British imputation of having been unfairly 
yoke, devised for their mutual safety obtained. Confessions should be re
and goyernment. The articles of ceived with great caution, as they are 
confederation, (q. v.) were finally liable to many objections. There is 
adopted on the 15th of November, danger of error from the misappre. 
1777, and with the exception of hension of witnesses, the misuse of 
Maryland, which, however, after. words, the failureof a party to express 
wards also agreed to them, were his own meaning, the prisoner being 
apeedily adopted by the United States, oppressed by his unfortunate situa. 
and by which they were formed into tion, and influenced by hope, fear, and 
a federal body, and went into force 80metimes a worse motive to make an 
on the first day of March, 1781,1 untrue confession. See the case of 
Story, Const. § 225; and 80 remain. the two Booms in Greenl. Ev. § 214, 
ed until the adoption of the present note 1; North American Review, 
constitution, which acquired the force vol. 10, p. 418; and see 1 Chit. Cr. 
of the supreme law of the land on the Law,1:l5. A confession must be ma~e 
first Wednesday of March, 1789; 5 voluntarily, by the party himself, to 
Wheat. R. 420. Vide Article, of another person. 1. It mrnt be .,oln. 
~federalion. lary. A confession forced from the 

CONFERENCE, pra.rtice, le~. mind by the flattery of hope, or the 
lcation. In practice, it is the meeting torture of fear, comes in 80 question. 
of the parties or their attorneys in a able a shape, when it is to be consi. 
cause, for the purpose of endeavour. dered as evidence of guilt, that no 
iDg to settle the same. In legislation, credit ought to be given to it. 1 Leach, 
when the senate and house of repre. 26::J; this is the principle, but what 
8entatives cannot agree on a bill or amounts to a promise or a threat, is not 
resolution which it is desil'8ble should so easily defined; vide 2 East, P. C. 
be passed, committees are appointed 659; 2 Russ. on Cr. 644; 4 Carr. 
by the two bodies respectively, who & Payne, 887; S. C. 19 Eng. Com. 
are called committees of conference, L. Rep. 434; 1 Southard, R. 231·; 
and whose duty it is,. ifposaible, to re- 1 Wend. R. 625; 6 Wend. R. 268; 
concile the difIerencea between them. 5 HaIst. R. 163; Mina's Trial, 10; 
In the French law, this term is used 5 Rogers's Rec. 177; 2 Overton, R. 
to signify the\similarity and compari. 86; 1 Hayw. (N. C.) R.482. But 
BOD between two laws, or two systems it must be observed that a confession 
of law; as the Roman and the com· will be consideredasvoluntarily made, 
mon law. Encyclopedie, h. t. although it was made after a promise 

CONFESSION, crim. la"" m. of favour or threat of punishment, by 
deJtce, is the voluntary declaration a person not ira allthority over the 
made by a person who has commit. prisoner. If, however, a person have 
ted a crime or misdemeanor, to ano- ing such authority over him be pre
titer, of the agency or participation sent at the time, and he express no 
which he had in the same. When dissent, evidence at such confession 
made without bias or improper influ. cannot be Riven. 8 Car. & Payne, 
ence, confessions are admissible in 733. 2. The confe.nora mil" he 
evidence, as the highest and most made by the "arty to be a.ffec/~d by 
satisfactory proof, because it is fairly it. It is evidence only against him; 
presumed that no man would make in case of a conspiracy, the acts or 
such a confession against himself, if one conspirator are the acts of all, 
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while active in the progress of the eel or released by some matter sub
conspiracy, but after it is over, the sequent. Of those in justification 01' 
confession of one as to the part he excuse the plea of son assault de
and others took in the crime, is not mesne is an example of those in 
evidence against any but himself. discharge, a release. This division 
Phil. Ev. 76, 77; 2 Russ. on Cr. applies to plea, only; for replications 
65:t a. TAe confe,lion mu,t be to and other subsequent pleadings in 
another per,on. 'It may be made to confession and avoidance, are not 
a private individual, or under exami. subject to such classification. Sec
nation before a magistrate. The ondly, they are to be considered in 
whole of the confession must be taken, respect to their form; as to their 
together with whatever conversation form the reader is referred to Sta
took place at the time of the confes· phen on Pleading, 72, 79, where 
sion. Roscoe's Ev. N. P. 36; 1 Dall. forms are given. In common with 
R. ~40 jIb. 3112 j 3 HaIst. 275; 2 all pleadings whatever, which do not 
Penna. R. 27; 1 Rogel'l!'s Rec. 66; tender issue, they always conclude 
3 Wheeler's C. C. saa i 2 Bailey's I with a verification and prayer of 
R. 569; 5 Rand. R.701. Corafe,. judgment. Thirdly, with respect to 
lion, in another sense, is where a I the quality of these pleadings, it is 
prisoner being arraigned for an of. a rule that every pleading by way of 
fence, confesses or admits the crime confession and avoidance must give 
with which he is charged, whereupon I colour, (q. v.) And see generally, 1 
the plea of guilty is entered. Com. Chit. Pl. 599 i 2 Chit. P1. 644 i Co. 
Dig. Indictment, (K); lb. Justices, Litt. 282, b; Arch. Civ. Pl. 215; 
(W 3); Arch. Cr. PI. 121 j Barr. Dane's Ab. Index, h. t. 
Dig. h. t. i 20 Am. Jur. 68. CONFESSOR, tfJid. A priest 

CONFESSION AND AVOID· of some Christian sects, who receives 
ANCE, pleading'. Pleas in con· an account of the sins of his people, 
fession and avoidance are those and undertakes to give them absolu. 
which admit the averments in the tion of their sins. The general rule 
plaintiff's declaration to be true, and on tbe subject of giving evidence of 
allege new facts which obviate and I confidential communications is, that 
repel their legal effects. These pleas I the privilege is confined to counsel, 
are to be considered, first, with reo I solicitors and attorneys, and the in· 
spect to their dirnlion. Of pleas in I terpreter between the counsel and 
confession and· avoidance, some are client. Vide Cotajitlential Communi. 
distinguished (in reference to their cation.. Contrary to this general 
subject.matter) as pleas in justifica. rule it has been decided in New York 
tion or excuse, others as pleas in dis· that a priest of the Roman catholic 
charge, Com. Dig. Pleader, 3 M denomination could not be compelled 
12. The pleas of the former class, to divulge secrets which he had reo 
show some justification or excuse of ceived in auricular confession. 2 
the matter charged in the declara. City Hall Rec. 80, n. 
tion; those of the latter, some dis- CONFIDENTIAL COMMUNI. 
charge or relea.sA of that matter. CATIONS, ,,,idence. Whatever 
The effect of the former, therefore, is is communicated professionally by 
to show that the plaintiff never bad a client to his counsel, solicitor or 
any right of action, because the act attorney, is considered 8S a confiden. 
charged was lawful; the effect of the tial communication. This the latter 
latter to show that though he had is not permitted to divulge, for this 
once a right of action, it is discharg. is the privilege of the client and not 
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of the attorney. Too rule is, in discloaed had no reference to prof ... 
general, strictly confined to counsel, sional employment, though disclOlled 
aolicitors or attorneys, except indeed while the relation of attorney and 
the cUe of an interpreter between client subsisted, Peake's R. 77 ;-7, 
the counsel and clien., when the pri- when the attorney made himself a 
vilege rests upon the same grounds of subscribing witness. 10 Mod. 40; 3 
necessity. 3 Wend. R.339. In New Burr. 1687 ;-8, when he was di
York, contrary to this general rule, reeted to plead the facts to which he 
it has been decided that information is called to testify. 7 N. S. 179. 
disclosed to a physician while attend- See a well written article on this sub
ing upon the defendant in his profes- ject in the American Jurist, vol. xvii. 
monal chal"acter, and which informa- p.304. Vide generally, Stark. Ev. 
tion was necessary to enable the wit- h. t.; 1 Peters's R. 356; 1 Root, 
nees to prescribe for his patient, was 383; Whart. Dig. 275; Cary's R. 
a confidential communication which &8, 126, 143 ; Toth. R. 177 ; Peake's 
the witness need not have testified Cas. 77 ; 2 Stark. Cas. 274; 4 Wash. 
about; and in a case where such C. C. R. 718; 11 Whcat. 280; 3 
evidence had been received by the Yeates, R. 4; 4 Munf. R. 273; 1 
master, it was rejected. 4 Paige, R. Porter, R. 433; Wright, R.136; 13 
460. As to the matter communica- John. R. 492. As to a confession 
ted, it extends to all cases where the made to a catholic priest, see 2 N. Y. 
party applies for professional assist. City Hall Rec. 77. Vide 2 Ch. Pro 
ance. 6 Mad. R. 47; 14 Pick. R. 18-21. Confe •• or. 
416. But the privilege does not ex· . CONFIRMATION, conlrtJt:U, 
tend to extraneous or impertinent c01Iw:yancing. 1. A contract by 
communications; 3 John. Cas. 198; which that which was voidable, is 
nor to information imparted to a made firm and unavoidable. 2. A 
counsellor in the character of a species of conveyance. 
friend, and not as counsel. 1 Caines's 1. When a contract has been en
R. 157. The cases in which com· tered intoDY a stranger without au
municatioDS to counsel have been thority, he in whose name it has been 
holden not to be privileged may be made, may by his own act confirm 
classed under the following heads:- it; or if the contract be made by the 
1, When the communication was party himself in an informal and 
made before the attorney was em· voidable manner, he may in a more 
ployed, at such,-1 Vent. 197; 2 formal manner confirm and render it 
Atk. 524 ;-2, after the attorney's valid; and in that event it will take 
employment has ceased, 4 T. R. effect, as between the parties, from 
431 ;-3, when the attorney was con- the original making. To make a 
suited because he was an attorney, valid confirmation the party must be 
yet he refused to act as such, and apprised of his rights, and where 
was therefore only applied to as a there has been a fraud in the trans
friend, 4 T. R. 753 ;-4, where a filet action, he must be aware or it, and 
merely took place in the presence of intend to confirm his contracL Vide 
the attorney, Cowp. 846; 2 Ves. 1 Ball & Beatty, 353; 2 SchOo & 
189; but see Str.1122;-5, when the LeI: 486; 12 Ves. 373; 1 Ves. Jr. 
matter communicated was not in its 215; New\. Contr. 496; 1 Atk. 301 ; 
nature private, and could in no sense 8 Watts, R. 280. 
be termed the subject of a confiden- 2. Lord Coke defines a confirma. 
tial communication, 7 East, R. 357; tion of an estate, to be "a convey-
2 B. & B. 176 ;-6, when the things anee of an estate or right ilt UH. 

VOL. 1.-26. 

Digitized by Google 



CON CON 

whereby a voidable estate is made crime, it is usually called a forfeiture. 
sure and unavoidable; or where a 1 Bl. Com. 299. 
particular estate is increased." The It is a general rule that the prop· 
first part of this definition may be crty of the subjects of an enemy 
illustrated by the following ease put found in the country may be appro. 
by Littleton, § 516; where a person priated by the government, without 
Jets land to another for the term of notice, unless there be a treaty to 
his life, who lets the same to another the contrary. 1 Gallis. R. 563; 3 
for forty years, by force of which he Dall. R. lIi9; N. Car. Cas. 79. It 
is in possession; if the lessor for life has been frequently provided by 
confirms the estate of the tenant for treaty that foreign subjects should be 
years, by deed, and afterwards the permitted to remain and continue 
tenant for life dies, during the term; their business, notwithstanding a rup-

. this deed will operate as a confirma· ture between the governments, so 
tion of the term for years. As to long as they conducted themselves 
the latter branch of the definition; innocently; and when there was no 
whenever a confirmation operates by such treaty, such a liberal permission 
way of increasing the estate, it is has been announced in the very de
similar in every respect to \ release claration of war. Vattel, live 3, c. 4, 
that operates by way of enlargement, 4, § 63. Sir Michael Foster, (Dis. 
for there must be privity of estate, courses on High Treason, p.180, 6,) 
and proper words of limitation. The. mentions several instances of such 
proper technical words of a confir. declarations by the king of Great 
mation are, ratify, approve and Britain; and he says that aliens were 
confirm. A confirmation does not thereby enabled to acquire personal 
strengthen a void estate. Conp. chattels and to maintain actions for 
tnAtio elt nulla, ubi donum precede,.. the recovery of their personal rights, 
elt inMlidum, et ubi donatio nulla in as full a manner as alien friends. 
elt flee oalebit conjirmatio. For con· 1 Kent, Com. 57. In the U ruted 
formation may make a voidable or States, the broad principle has been 
defeasible estate good, but cannot assumed" that war gives to the sov· 
operate on an estate void in law. Co. ereign full right to take the persons 
Litl. 200. The canon law agrees and confiscate the property of the 
with this rule, and hence the maxim enemy wherever found. The miti· 
qlli conjirmat nihil date Toull. Dr. gations of this rigid rule, which the 
Civ. Fr. live 3, t. 3, c. 6, n. 476. policy of modern times has introduced 
Vide Vine Ab. h. t.; Com. Dig. h. into practice, will more or.Iess atrect 
t.; Ayliffe's Pando -386; 1 Chit. Pr. the exercise of this right, but cannot 
315. 3 Gill & John. 290; 3 Yerg. impair the right itself." 8 Cranch, 
R. 405; Co. Litt. 295; Gilbert on 122, 3. Commercial nations have 
Ten. 75; 1 Breese's R. 236; 9 Co. always considerable property in the 
142, a. possession of their neighbours; and 

CONFISCATION is the act by when war breaks out, the question 
which the estate, goods or chattels, what shall be done with enemy's 
of a person who has been guilty of property found in the country, is 
8Omecrime, or who is a public enemy, one rather of policy than oflaw, and 
is declared to be forfeited for the is properly addressed to the conside
benefit of the public treasury. Do- ration of the legislature, and not to 
mat, DJ'Oit Public, live 1, tit. 6, s. 2, courts of law. The strict right of 
D. 1. When property is forfeited as confiscation exists in congress; and 
a punishment for the commission of without a legislative act authorising 
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its confiscation it canDot be con
demned. 8 Cranch, U8, 129. 

See Chit. Law of Nations, c. 8; 
Marten's Law of Nat. lib. 8, c. 3, s. 
0; Burlamaqui, Princ. of Pol. Law, 
part 4, c. 7; Vattel, Iiv. 3, c. 4, § 63. 

The claim of a right to confiscate 
• debts, contracted by individuals in 

times of peace, and which remain 
due to subjects of the enemy in time 
of war, rests very much upon the 
Bame principles as that concerning 
the enemy's tangible property, found 
in the country at the commencement 
of the war. But it is the universal 
practice to forbear to seize and con
fiscate debts and credits. 1 Kent, 
Com. 64, 5; vide 4 Cranch, R. 415; 
Charlt. 140; 2 Harr. & John. 101, 
112, 471; 6 Cranch, R. 286; 7 
Conn. R. 428; 2 Tayl. R. 115; 1 
Day, R. 4; Kirby, R. 228, 291; C. 
& N.77, 492. 

CONFLICT OF LAWS. This 
phrase is used to denote that the 
laws of difterent countries, on the 
subject-matter to be decided. are in 
opposition to each other; or that cer
tain laws of the same country are 
contradictory. When this happens 
to be the caae, it becomes necessary 
to decide which law is to be obeyed. 
This subject has occupied the atten
tion and talents of some of the most 
learned jurists, and their labours are 
comprised in many volumes. A few 
general rules have been adopted on 
this subject which will be here no
ticed. 

1. Every nation possesses an ex· 
elusive sovereignty and jurisdiction 
within its own territory. The laws 
of every state, therefore, aftect and 
bind directly aU property, whether 
real or personal, within its territory; 
and all persons who are resident 
within it, whether citzens or aliens, 
natives or foreigners; and also all 
contracts made, and acts done within 
it. Vide uz LOci conmu:tu. ; 
Henry, For. Law, part 1, c. 1, § 1 ; 
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Cowp. R. 208; 2 Hagg. C. R. 383; 
It is proper, however, to observe, that 
ambassadors and other public minis. 
ters, while in the territory of the stale 
to which they are delegates, are ex. 
empt from the local jurisdiction. Vide 
A".6cu.ador. And the persons com· 
posing a foreign army, or fleet, march
ing through, or stationed in the terri
tory of another state, with whom the 
foreign nation is in amity, are also 
exempt from the civil and criminal 
jurisdiction of the place. Wheat In
tern. Law, part 2, c. 2, § 10; 
Casaregis, Disc. 136-174; vide 7 
Cranch. R. 116. Possessing exclu
sive authority, with the above quali
fication, a state may regulate tho 
manner and ~ircumstances, under 
which property, whether real or per. 
sonal, in possession or in action, 
within it, shall be held, transmitted 
or transferred, by sale, barter, or be
quest, or recovered or enforced; the 
condition, capacity, and state, of all 
persons within it; the validity of 
contracts and other acts done there ; 
the resulting rights and duties grow. 
ing out of these contracts and acts; 
and the remedies, and modes of 
administering justice in all cases. 
Story, Confl. of Laws, § IS; Vattel, 
B. 2, c. 7, § 84. 85; Wheat. Iniern. 
Law, part I, c. 2, § 5. 

2. A state or nation cannot, by its 
laws, directly aftect or bind property 
out of its own territory, or persons 
not resident therein, whether they 
are natural born or naturalized citi. 
zens or subjects, or others. This 
result flows from the principle that 
each sovereignty is perfectly inde
pendent. 13 Mass. R. 4. To this 
general rule there appears to be an 
exception, which is this, that a nation 
has a right to bind its own citizens 
or subjects by its own laws in every 
place; but this exception is not to be 
adopted without some qualification. 
Story, Conft. or lAws, § 21; Wheat. 
Intern. Law, part 2, c. 2, § 7. 
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8. Whatever force and obligation cused, and maintain the truth in his 
the laws of one country have in an- presence. No man can be a witness 
other, depends upon the laws and unleB!l confronted with the accused. 
municipal regulations of the latter; except by consent. 
that is to say, upon its own proper CONFUSION is the concurrence 
jurisprudence and polity, and upon of two qualities in the same subject, 
its own express or tacit consent. which mutually destroy each other. 
Huberus, lib. 1, t. 3, § 2. When a Poth. Ob. P. 3, Co 5; 3 BI. Com. 
statute, 9r the unwritten or common 405; Story Bailm. § 40. 
law of the country, forbids the recog- CONFUSION OF GOODS, is 
nition of the foreign law, the latter is where those of two persons are so 
of no force whatever. When both intermixed that the several portions 
are silent, then the question arises, can no longer be distinguished; if 
which of the conflicting laws is to the intermixture be by consent, the 
have effect. Whether the one or the proprietors have an interest in com
other shall be the rule of decision mon, in proportion to their respec
must necessarily depend on a variety tive shares, 2 Bl. Com. 40:); but if 
of cirCumstances, which cannot be one wilfully mixes his money, com, 
reduced to any certain rule. No na- or hay with that of another man, 
tion will suffer the laws of another without his approbation or know
to interfere with her own, to the in- ledge, the law, to guard against 
jury of her own citizens; and whether fraud, gives the entire property 
they do or not, must depend on the without any account, to him whose 
condition of the country, in which the original dominion is invaded and 
law is sought to be enforced; the endeavoured to be rendered uncer· 
particular state of her legislation, her tain, without his consent. lb.; and 
policy, and the character of her insti- see 2 Johns. Ch. R. 62; 2 Kent's 
tutions. In the conflict of laws, it Comm.297. There may be a case 
must often be a matter of doubt, neither of. consent nor of wilfulness, 
which should prevail; and, whenever in the ('.onfusion of goods; 88 where 
a doubt does exist, the court which a bailee by negligence or unskilful
decides, will prefer the law of its ness, or inadvertence, mixes up his 
own country to that of the stranger. own goods of the same sort wit~ 
17 Mart. (Lo.) R. 569,595,596. those bailed; and there may be a 

Vide, generally, Story, Confl. of confusion arising from accillent and 
Laws; Burge, Confl. of Laws; Liv- unavoidable C88ualty. Now, in the 
erm. on Contr. of Laws; Huberus, latter case of accidental intermix
De Conftictu Legum; Hertius, De ture, the rule, following tbe civil 
Collisione Legum; BouUenois, Traite law, which deemed the property to 
de la persona lite et de la reaJite be held in common, might be adopt
de lois, coutumes et statuts, par ed; and it would make no difilrence 
forme d'observations; BouUenois, Dis- whether the mixture produced a 
sertations sur des questions qui nais- thing of the same sort or not, as if 
sent de la cont!'llriete des lois et des the wine of two persons were mixed 
coutumes. by accident. See Dane's Abr. ch. 

CONFRONTATION, en .. lG"" 76, art. 5, § 19. But in cases or 
practice, is the act by which a wit- mixture by unskilfulness, negligence, 
ness is brought in the presence of or inadvertence, the true principle 
the accused, so that the latter may seems to be, that if a man having 
object to him, if he can, and the for. undertaken to keep tbe property of 
mer may know and identity the ac- another distinct from, mixes it with 
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his own, the whole must, both at law R. 627; 3 L. R.-552; 4 L. R. 399, 
and in equity, be taken to be the 488. 
property of the other, until the CONGE'. A French word which 
funner puts the subject under such signifies permission, and is under
circumstances that it may be distin- stood in that sense 'in law. Cunn. 
HUished as satisfactorily, as it might Dict. h. t. In the French maritime 
have been before the unauthorised law, it is a species of passport or per
mixture on his part. 15 Ves. 440, mission to navigate, delivered by pub-
432, 4lt6, 439; 2 John. Ch. R. 62; Iic authority. It is also in the nature 
Story on Bailm. c. 1, ~ 40. And ora clearance. (q. v.) Bouch. lost. 
see 7 Mass. R. 123; Dane's Abr. n.812. 
c. 76, art. 3, ~ 15; 'Com. Dig. CONGEABLE, Eng.leltt'. This 
Pleader,3 M 28; &C. Ab. Tres· word is nearly obsolete. It is derived 
pass, E 2 ; 2 Campb. 576; 2 Roll. from the French conge, permission, 
566, 1. 15; 2 Bul. 323; 2 Cro. 366; leave; it signifies that a thing is 
2 Roll. 3U3; 5 East, 7 ; 21 Pick. R. done lawfully or with permission; as 
298. entry congeable, and the like. Liu. 

CONFUSION" OF RIGHTS, s. 279. 
eo"'ract.. When the qualities of CONGRESS. This word has 
debtor and creditor are united in the several significations. 1. An assem
same person, there arises a confusion bly of the deputies from different 
of rights, which extinguishes the governments, united to treat of peace, 
two credits; for instance, where a or of other political affairs which 
woman obligee marries the obligor, interest them, is called Ii congress. 
the debt is extinguished. 1 Salk. [ 2 1 2. Congress is the name of 
306; Cro. Car. 651; 1 Ld. Raym. the leplative body of the United 
5U; Ca. Ch. 21,117. There is, States, composed of the senate and 
however, an excepted case in rela· house of representatives. Const. U. 
tion to a bond given by the husband S. art. 1, s. 1. Congress is compos
to the wife; where it is given to the ed of two independent houses, 1, the 
jntended wife for a provision to take senate; and 2, the house ,of repra
eflect after his death. 1 Ld. Raym. sentatives.-l. The senate is com. 
515; 5 T. R. 381; HUL 17; Hob. posed of two senators from each state, 
216; Cro. Car. 376; 1 Salk. 326; chosen by the legislature thereoffor 
Palm. 99; Carth. 612; Com. Dig. six years, and each senator has one 
Baron & Feme, D. ,vote. They represent the states 

Where a person possessed of an rather than the people, as each state 
ealate, becomes in a ditIerent right has its equal voice and equal weiBht 
eotided to a charge upon the estate ; in the senate, without any regard to 
the charge is in general me~ in the disparity of population, wealth or 
the estate, and does not revwe in dimensions. The senate have been, 
eavOUI' of the personal representative from the first formation ofthegovem. 
against the heir; there are particu- ment, divided into three classes ; and 
Jar 8lleeptions, as where the person the rotation of the clasaes was origin. 
iD whom the interests uni~ is a ally determined by lots, and the seats 
minor, and can therefore dispose of of one cl888 are vacated at the end of 
&he personalty, but not 'of the estate; the second year, and one-third of the 
but In the cue of a lunatic the mer- senate is chosen every second year. 
F and ooafbsion was ruled to have Const. U. S., art. 1, s. 3. This pro
Iakea plMe. 2 Ves. jun. 261. See vision was borrowed fi:om a similu 
Louie. Q)de, art. 801 to 808; 2 LeI. 0D8 in eome of the state CODStitutiOD8t 
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of which Virginia gave the first ex· of uniformity and certainty. A ma· 
ample. The qualifications of a aena· jority of each house shall constitute a 
tor which the constitution requires, quorum to do business; but a smaUer 
are, that he should be thirty years of number may adjourn from day to 
age. have been nine years a citizen day, and may be authorised to compel 
of the United States, and, when elect. the attendance of absent members, i,n 
ed, be an inhabitant of that state for such manner, and under such penal. 
which he shall be chosen. Art. I, 8. ties, as each may provide. Each 
3.-:l. The house of representatives house may determine the rules of its 
is composed of members chosen every proceedings; punish its members for 
second year by the people of the disorderly behaviour; and, with the 
several states, who are qualified elec· concurrence of two-thirds, expel a 
tors of the most numerous branch of member. Each house is bound to 
the legislature of the state to which keep a journal of its proceedings, and 
they belong. No person can be a from time to time, publish the same, 
repl'efi!Cntative until he has attained excepting 8uch parts, as may in their 
~e age of twenty.five years, and has judgment, require secrecy; and to 
been seven years a citizen of the enter the yeas and nays on the jour. 
United States, and is, at the time of nal,oD any question, at the desire of 
his election, an inhabitant of the state one-fifth of the members present. Art. 
in which he is chosen. Const. U. S. I, s. o. The members of both houses 
art. I, ~ 2. The constitutiQ,D requires are in all cases, except treason, felo
that the representatives and direct nyand breach of the peace, privi
taxes shall be apportioned among the leged from arrest during their aUen. 
eeveral states, which may be included dance at the aession of their respec
within this Union, according to their tive houses, and in going to, and re.. 
respective mumbers, which shall be turning from the same. Art. I, s. 6. 
determined by adding to the whole These privileges of the two houses, 
Dumber of free persons, including are obviously necessary for their pre
those bound ,to service for a term of servation and character; and, what 
years, and excluding Indians not is still more important to the freedom 
taxed, three-fifths of all other persons. of deliberation, no member can be 
Art. I, s. 1. The number of repre- questioned in any other place for any 
sentatives shall not exceed one for speech or debate in either bouse. Ib. 
every thirty thousand, but each state There is no express power given to 
shall have at least one repreaenta- either house to punish for contempts, 
tive. lb. except when committed by their own 

[ 8] Having shown how congress members, but they have such an im
ia coostituted, it is proposed here to plied power. 6 Wheat. R. 204. Thls 
consider the privileges and powers of power, however, extends DO further 
the two houses, both aggregately and than imprisonment, and that will con· 
aeparately. tinue no further than the duration of 

Each house is made the judge of the power that imprisons. The im
the election, returns, and qualifiea. prisonment will therefore terminate 
tions of its own members. Art. I, with the adjournment or diseolutioQ 
a. 6. As each house acta in these of congress. 
eases in a judicial character, its de- [ 4 ] The bouse of repreaeotatives 
cisions, like the decisions of any has the exclusive right of originating 
other court of justice, ought to be re- billa for raising revenue, and this is 
gulated by known principles of law, the only privilege that house eajoys 
ad atrictly adheled to, for the sake in its leplatiye characrer, whida ia 
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DOt shared equally with the other; officio, presideDt of the senate, and 
and even those bills are amendable gives the casting vote when the mem
by the senate, in its discretion. Art. bers are equally divided. The pro-
1, s. i. The two houses are an en- ceedings and discussions in the two 
tire and perfect check upon. each houses are generally in public. 
other, in all business appertaining to [ 7 ] Theordinarymodeofpassing 
legislation; and one of them cannot laws is briefly this; one day's notice 
even adjourn, during the session of of a motion for leave to bring in a 
congress, for more than three days, bill, in cases of a general nature, is 
without the consent of the other; nor required; every bill must have three 
to any other place than that in which readings before it is passed, and these 
the two houses shall be sitting. Art. readings must be on di1lerent days; 
1, s. 5. and IlCI bill can be committed and 

[ 5 ] The powers of congress ex- amended until it has been twice read. 
tend generally to all subjects of a' In the house of representatives, bills, 
national nature. Congress are autho- after being twice read, are commit
rieed to provide for the common de- ted to a committee of the whole 
fence and general welfare; and for house, when a chairman is appointed 
that purpose, among other express by the speaker to preside over the. 
grants, they have the power to lay committee; the speaker leaves the 
and collect taxes, duties, imposts and chair, and takes a part in the debate 
excises; to borrow money on the as an ordinary member. When a 
credit of the United States; to regu- bill has passed one house, it is trans
late commerce with foreign nations, mitted to the other. and goes through 
and among the several states, and a similar form, though in the senate 
with the Indians; 1 McLean, R. 257; there is less formality, and bills are 
to establish an uniform rule of natu- often committed to a select commit. 
ralization, and uniform laws of bank- tee, chosen by ballot. If a bill be 
rupley throughout the United States; altered or amended in the house to 
to establish post offices and post which it is transmitted, it is then re
roads; to promote the progress of turned to the house in which it orig
science and the useful arts, by secur- inated, and if the two houses cannot 
ing for a limited time to authors and agree, they appoint a committee to 
inventors, the exclusive right to their confer on the subject. When a bill 
respective writings and discoveries; is engrossed, and has received the 
to constitute tribunals inferior to the sanction of both houses, it is sent to 
supreme court; to define and punish the president for his approbation. If 
piracies on the high seas, and offimces he approves of the bill, he signs it. 
against the laws of nations; to de- If he does not, it is returned, with his 
clare war; to raise and support objections, to the house. in which it 
armies; to provide and maintain a originated, and that house enters the 
navy; to provide for the calling forth objections at large on their journal, 
of the militia; to exercise exclusive and proceeds to re-consider it. If, 
legislation over the District of Colum. after such re-consideration, hro-thirde 
bia; and to give fun efficacy to the of the house agree to pass the bill. it 
powers coDtained in the constitution. is SIlnt, together with the objections, 

[ 6 ] The rules of proceeding in to the other house, by which it is 
each house&reBUbstantiallythesame; likewise re-considered, and if appro
the house of representatives choose ved by two-thirds of that house, it 
their own speaker; the vice-presi. becomes a law. But in all such cases, 
clem of the UQited SlUes, ia, ex the Totes of both houees ... ~ 

Digitized by Google 



308 CON 

mined by yeas and nays; and the 
names of the persons voting for and 
against the bill, are to be entered on 
the journal of each house respective
ly. If any bill shall not be returned 
by the president within ten days 
(Sundays excepted) after it shall have 
been presented to him, the same shall 
be a 'Iaw, in like manner. as if he had 
signed it, unless the congress, by 
their adjournment, prevent its return; 
in which case it shall not be a law. 
Art. 1, s. 7. See Horae of Repre
«ntatift' " Prerident; Senate; 
Veto; Kent, Com. lecture xi.; 
Rawle on the Const. ch. ix. 

T"'r.z. 
1. Cong...,. defined. 1. 
2. lAngre. of the United State.,!. 

J. Senate. t. 
1. 111 umber of 18881ora, 2. 
t. CI_ of _alor .. t. 
3. Qualification of lenalora. 2. 

2. HOllie of repreaentativea. 2. 
1. Number ofmembera, t-
2. Qualification of memben, t. 
3. Tbia hoUIIII h .. the .me rigbt to 

originate revenDe bill .. 4. 
3. Powera ofbolh bou_ lepnrately. 3. 

1. Each to judr of the election of ita 
mcmbera. • . 

2. A majority in each boaIO to _ti-
tute a quorum. 3. 

3. Each to make rulea, 3. 
4. Each 10 keep a journal. 3. 
5. The membera uf each protected 

fioom ar...,.., 3. 
6. Each ho_ .... y punim _ COD

tempt, 3. 
4. The powera ofboth houaea, 5, utend to. 

1. Provide fOt the eomlDOD defenee, 5. 
2. Lay talle-. &0. 5. 
3. Borrow monl)'. 5. 
4. Re,rolate eommeree, 5. 
5. ENbliu uniform I. of Daturali

lltion, 5. 
8. Eetabli.b anif'orJD Ian of baDk. 

rapley.5. 
7. FA&ablllb poll all_ aDd poll .... 

5. 
8. Secure to aathora and inveDtora the 

righta of their writiDra or d~ 
ver.,5o 

9. Coa.titale tribu_ idriar to &be -pre_ eonrt, 5. 
10. DeflDe and panillh piraciell and or. 

reaOll epiut the IaWl ofDl.ticlM, 

" 
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11. Declant war, 5. 
12. Raile and aupport arm_. 5. 
13. Provide and maiutain a DUY, 5. 
14. Call forth the militia, 5. 
15. Excrcise .exclusive legislation o,er 

the District ofColurubia,5. 
16. Give foil efficacy to tbe powera eon

tained in the conatitutiun. 
5. The rulea of proceccIioi in each ho ... 

6. 
6. The mode..,rJIII~ng law .. 7. 

CONGRESS, med. juri,. This
name was jIlDciendy given in France, 
England, and other countries, to the 
indecent consummation of marriage, 
when made in the presence of wit
nesses appointed by the courts, in 
cases when the husband or wife was 
charged by the other with impotence. 
Trebuchet, Jurisp. de Med. 101; 
Dictionnaire des Sciences Medicales, 
art. Congr~" by Marc. 

CONJUNCTIVE, contract"tttil,., 
il'l8tr1lmem.. A term in grammaruaed 
to designate particles which connect 
one word to another, or one proposi
tion to another proposition. There are 
many caaes in law, where theconjunc
tive and is used for the disjunctive or, 
and "ice ftrltJ. An obligation is COD
junctive when it contains several things 
united hy a conjunction, to indicate that 
they are all equally the object of the 
matter or contract; for example, if I 
promise {or a lawful consideration. to 
deliver to you my copy of the Life of 
Washington, my Encyclop&!dia, and 
my copy of the History of the United 
States, I am then bound to deliver all 
of them and cannot be discharged by 
delivering one only. There are, ac
cording to Toollier, tom. vi. n. 686, 
as many separate obligations as 
there are things to be delivered, and 
the obligor may discharge himaelf 
pro tanto by deliYering either of them, 
or in case of refusal the tender will 
be valid. It is presumed, ~er, 
that only one action could be main
tained for the whole. But if the 
articles in the agTeeIDeDt had not been 
enumerated, I could not, according to 
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Toullier, deliver one in discharge of which are judicial to another. Art. 
my contract, without the consent of 2.-The legislative power is vested 
the creditor; as if, instead of enume- in two distinct houses or branches, 
rating the books above mentioned, I the one styled the senate, and the 
had bound myself to deliver all my other, the house of representatives, 
books, the very books in question. and both together the general as
Vide Di"rmcliw., It,., and the cases sembly. 1. The senate consists of 
there cited; and also, Bac. Ab. Con- twelve members chosen llWlually by 
ditions, Mil &so & Pull. 242; 4 the electors. 2. The house of re
Bing. N. C. 463; S. C. 33 E. C. presentatives consists of electors Ie-

L. R.413. siding in towns from which they are 
CONJURATION, swearing to- elected. The number ofrepresenta

gether. It signifies a plot, bargain, tives is to be the same as at present 
or compact made by a number of practised and allowed; towns which 
persons under oath, to do some pub- may be hereafter incorporated are to 
lic harm. In times of ignorance this be entitled to one representative only. 
word was used to signify the personal 2d. The executive power is vested in 
conference which some persons were a governor and lieutenant-governor. 
supposed to have had with the devil, 1. The supreme executive power of 
or some evil spiri., to know any the state is vested in a governor. 
eecret, or effect any purpose. chosen by the electors of the state; 

CONNECTICUT. The name of he is to hold his office for one year 
one of the original states of the Uni- from the first Wednesday of May, 
ted States of America. It was not next succeeding his election, and un
until the year 1665 that the territory til his successor be duly qualified. 
now known as the state of Coonce- Art. 4, s. 1. The governor possesses 
ticut was united under one govern- the veto power, art. 4,s. 12. 2. The 
ment. The charter was granted by lieutenant-governor is elected imme
Charles the Second, in April, 1662, diately after the election of governor, 
but as it included the whole colony in the same manner as is provided 
of New Haven, it was not till 1665, for the election of governor, who con· 
that the latter ceased ita resistance, tinues in office the same time, and 
when both the colony of Connecticut is to possess the same qualifications 
and that of New Haven agreed, and as the governor. Art, 4, s. 3. The 
then they were indissolubly united lieutenant-governor, by virtue of his 
and have so remained. This char- Office, is president of the senate; and 
fer, with the exception of a temporary in case of the death, resignation, Ie
suspension, continued in force till the fusal to serve, or removal from office 
American revolution, and afterwards of the governor, or of his impeach. 
continued as a fundamental law of ment or absence from the state, the 
the state till the year 1818, when the lieutenant-governor exercises all the 
present constitution was adopted. 1 powers and authority appertaining to 
Story on the Const. ~ 86-88. The the office of governor, until another 
constitution was adopted on the fir. be chosen, at the next periodical elec. 
teenth day of September, 1818. The tion for governor, and be duly quali. 
powers of the government are divided fied; or until the governor impeach
into three distinct departments, and ed or absent shall be acquitted· or 
each of them confided to a separate return. Art. 4, s. 14. 3d. The ju
magistracy, to wit: those which are dicial power of the state is vested in 
legislative, to one; those which are a supreme court of errors, a superior 
executive to another; and those court, and such inferior courts as the 
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general aaaembly may from time to quest, until they are abrogated, un· 
time ordain and establish; the powers less they are contrary to our religion 
of which courts shall be defined. A or enact any ftlQlum in Be " for in all 
Bufficient number of justices of the such cases the laws of the conquer. 
peace, with such jurisdiction, civil ing country prevail; for it is not to 
and criminal, as the general assem- be presurne4 that laws opposed to 
bly may prescribe, are to be ap- religion or sound morals could be 
pointed in each county. Art. 5. sanctioned. 1 Story, Const. ~ 150, 

CONNIVANCE, is an agreement and the cases there cited. The con· 
or consent, indirectly given, that quest and military occupation of a 
something shall be done by another. part of the territory of the United 
The connivance of the husband to States by a public enemy, renders 
his wife's prostitution deprives him of such conquered territory, during such 
the right of obtaining a divorce; or of occupation, a foreign country with 
recovering damages from the seducer. respect to the revenue laws of the 
It may be satisfactorily proved by United States. 4 Wheat. R. 246; 
implication. Connivance differs from 2 Gallis. R. 486. The people of a 
condonation, (q. v.) though either conquered territory change their al. 
may have the same legal conse· legiance; but, by the modern prac. 
quences. Connivance necessarily in· tice, their relations to each other,and 
volves criminality on the part of tho their rights of property remain the 
individual who connives; condona· same. 7 Pet. R. 86. Conquest does 
tion may take place without imputing not, per Be, give the conqueror pie
the slightest blame to the party who "urn dominium et utile, but a tempo
forgives the injury. Connivance must rary right of possession and govem
be the act of the mind before the of. ment. 2 Gallis. R. 486; 8 Wash. C. 
fence has been committed, condona. C. R. 101. See 8 Wheat. R. 591 ; 
tion, is the result of a determination 2 Bay, R. 229; 2 Dall. R. 1; 12 
to forgive an injury which was not Pet. 410. The right which the En. 
known until after it was inflicted. 3 glish government claimed over the 
Hagg. EccI. R. 350. Connivance territory now composing the United 
dilJers also from collusion, (q. v.); States was not founded on conquest 
the former is generally collusion for but discovery. lb. § 152 et seq. 
a particular purpose, while the latter CONQUETS, French laID. The 
may exist without connivance. 3 name given to every acquisition 
Hagg. Ecel. R. 130. Vide Shelf. on which the husband and wife, jointly 
Mar. & Div. 449; 8 HRgg. R. 82; or severally make, during the conju. 
2 Hagg. R. 376; lb. 278; 3 Hagg. gal community. Thus whatever is 
R. 58, 107, 119, 131, 312. acquired by the husband and wife, 

CONQUEST, feudal laID. This either by his or her industry or good 
term~was used by the feudists to sig- fortune, enures to the extent of one 
nify ptJrcAaBe. half for the benefit or the other. Merl. 

CONQUEST, international laID, Rep. mot Conquet; Merl. Quest. mot 
is the acquisition of the sovereignty Conquet. In Louisiana tbelle gains 
of a COUIJtry by force of anns,exer- are called aquet., (q. v.) Civ. Code 
cised by an independent power which of Lo. art. 2369. 
reduces the vanquished to the sub. CONSANGUINITY is the rela. 
mission of its empire. It is a general tion subsisting among all the different 
rule that where conquered coun· persons descending from the same 
tries, have laws of their own, these stock, or common ancestor. 2 BI. 
laws remain in force after the con· Com. 202; Touo. Dr. Civ. Fr. liv. 
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3, L 1, ch. n. 1 !li. Some portion collateral relationship. This is the 
of the blood of the common ancestor mode of computation by the common 
flows into the veins ofall his descen. and canon law. The method of 
dants, and though mixed with the computing by the civil law, is to 
blood flowing from many other fami. bfo.gin at either of the persons in 
lies, yet it constitutes the kindred or question, and count up to the com. 
alliance by blood between any two of mon ancestor, and then downwards 
the individuals. This relation by to the other person calling it a de. 
blood is of two kinds, lineal and col. gree for each person, both ascending 
lateral. and descending, and the degrees they 

Lineal consanguinity is that rela. stand from each other, is the degree 
lion which exists among persons, in which they stand related. Thus 
where one is descended from the from a nephew to his father is one 
other, as between the son and the degree, to the grandfather two de. 
father or the grandfather, and so gress, and then to the uncle three, 
upwards in a direct ascending line; which points out the relationship. 
and between the father and the son, The mode of the civil law is prefera. 
or the grandson, and so downwards ble, for it points out the actual de
in a direct descending line. Every gree of kindred in all cases; by the 
generation in this direct COllrse mode adopted by the common law, 
makes a degree, computing either different relations may stand in the 
in the ascending or descending line. same degree. The uncle and nephew 
This being the natural mode of com. stand related in the second degree 
puting the degrees of lineal consnn· by the common law, and so are two 
guinity, it has been adopted by the first cousins, or two sons of two 
civil, the canon, and the common brothers; but- by the civil law the 
law. uncle and nephew are in the third 

Collateral consanguinity is the reo degree, and the cousins are in the 
lation subsisting among persons who fourth. The mode of computation, 
descend from the same common an· however, is immaterial, for both will 
cestor, but not from each other. It establish the same person to be the 
is essential to constitute this relation, heir. 2 Bl. Com. 202; 1 Swift's 
that they spring from the same com· Dig. 113; TouU. Dr. Civ. }<'r. liv. 
moo root or stock, but in different 3, t. 1, c. 3, n. !l5. Vide Branch; 
branches. The mode of computing Degne " Line. 
the degrees is to discover the com. CONSCIENCE. The moral 
mon ancestor, to begin "ith him to sense, or that capacity of OUl" mental 
reckon doWDwards, and the degree constitution, by which we irresistibly 
the two persons, or the more remote feel the difference between right and 
of them is distant from the ancestor, wrong. The constitution of the 
ia the degree of kindred subsisting United States wisely provides 'hat 
between them. For instance, two "no religious test shall ever be reo 
brothers are related to each other quired." No man, then, or body of 
in tbe first degree, because from the men, have a right to control a man's 
father to each of them is one degree. belief or opinion in religious matters, 
An uncle and a nephew are related or to forbid the most perfect freedom 
to each other in the second degree, of 1niquiry in relation to them, by 
because the nephew is two degrees force or threats, or by any other 
distant from the common ancestor, motives than arguments or persua
and tbe rule of computation is ex· sion. Vide Story, Const. ~ 1841-
tended to the remotest degrees of 1843. 
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OONSENSUAL,ciftl~ •• Thls 
word is' applied to designate one spe
cies of contra~ known in the civil 
law; these contracts derive their 
name from the consent of the parties 
which is required in their formation, 
as they cannot exist without such 
consent. The contract of sale, among 
the civilians, is an example of a con
sensual contract, because the moment 
there is an agreement between the 
seller and the buyer as to the thing 
and the price, the vendor and the 
purchaser, have reciprocal actions. 
On the contrary, on a loan, there is 
DO action by the lender or borrower, 
although there may have been con
sent, until the thing is delivered or 
the money counted. This is a real 
contract in the sense of the civil law • 
~. El. Dr. Rom. § 895. Poth. Ob. 
pt. 1, c.l,s.l, art. 2 i 1 Bell's Com. 
(5th 'ed.) 435. Vide ConIrad. 

CONSENT, is an agreement to 
something proposed, and differs from 
assent, (q. v.) Wolff, Ins. Nat. part 
3, § 1064. Consent is either ex
press or implied. Express when it 
is given viva voce, or in writing; 
implied, when it is manifested by 
signs, actions or facts, or by inaction 
or silence, which raise a presump
tion that consent has been given.-
1. When a legacy is given with a 
condition annexed to the bequest, re
quiring the consent of executors to 
the marriage of the legatee, and 
under such consent being given a 
mutual attachment has been suffered 
to grow up, it would be rather late 
to state terms and conditions on 
which a marriage between the par
ties should take place, 2 Ves. & 
Bearnes, 234 i Ambl. 264 ; 2 Freem. 
201 i unless sllch consent was ob
tained by deceit or fraud, 1 Eden, 
6; 1 Phillim. 300; 12 Yes. 19.-:l. 
Such a condition does not apply to a 
«cort.d marriage. 3 Bro. C. C. 
145; aVes. 239.-3. If the con
sent has been substantially given, 
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though not fIIDtlo II fortll4, the lega
tee will be held duly entitled to the 
legacy.. 1 Sim. & Stu. 172; 1 
Meriv. 187; 2 Atk. 265.-4. When 
trl18tees under a marriage settlement 
are empowered to sell "with the 
consent of the husband and wife," a 
sale made by the trustees without the 
distinct consent of the wife, cannot 
be a due execution of their power. 
10 Yes. 378.--5. Where a power 
of sale requires that the sale should 
be with the consent of certain speci
fied individuals, the fuct of such con· 
sent having been given, ought to be 
evinced in the manner pointed out 
by the creator of the power, or such 
power will not be considered as pro
perlyexecueed. 10 Yes. 308. Vide, 
generally, 2 Supp. to Yes. jr. 161, 
165, 169; Ayliffe's Pando 117; 1 
Rop. Leg. 345, 539.-6. Courts of 
equity have established the rule that 
when the true owner of property 
stands by, and knowingly sufters a 
stranger to sell the same as his own, 
without Objection, this will be such 
implied consent as to render the sale 
valid against the true owner. Storr 
on Ag. § 91 ; Story on Eq. Jur. ~ 
385 to 390. And courts of law, un. 
less restrained by technical formali. 
ties, act upon the principles of justice; 
as, for example, w hen a man permit
ted, without objection, the sale of his 
goods under an execution against 
another person. 6 Adolph. & Ell. 
469; 1* Bam. & Cr. 586; 3 Bam. 
& Adolph. 318, note. 

The consent which is implied in 
every agreement is excluded, 1, by 
error in the essentials of the contract, 
as, if Paul, in the city of Philadel. 
phia, buy the horse of Peter, which 
is in Boston, aDd promise to pay one 
hundred dollars for him, the horse at 
the time of sale, unknown to either 
party, being dead. 2. Consent is ex· 
c1uded by duress of the party making 
the agreement. 3. Consent is never 
given so as to bind the parties, when 
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it is obtained by fraud. 4. It cannot 
be given by a person who bas no un· 
derstanding, as an idiot, nor by one 
who, though possessed of understand. 
ing, is not in law capable of making a 
contract, as a feme covert. 

CONSF,QUENTIAL DAMA· 
GES, tor,., are those damages or 
thoee losses which arise, not from the 
immediate act of the party, but in 
consequence of such act; us, if a man 
throw a log in the public streets, and 
another faU on it and become injured 
by the fall; or if a man should erect 
a dam over his own ground, and by 
that means overflow his neighbour's 
to his injury. The form of action 
to be institued for consequential 
damages caused without force, is by 
action on the case. 3 East, 602; 1 
Strano 636; 5 T. R. 649; 5 Vin. 
Ab. 403; 1 Chit. Pl. 127. Kames 
on Eq. 71. Vide Immediate. 

CONSERVATOR,a preserver, a 
protector. Before the institution of 
the office of justices of the peace in 
England, the public order was main· 
tained by officers who bore the name 
of conservators of the peace. All 
judges, justices, sheriffs and consta· 
bles are conservatolll of the peace, 
and are bound, ex officio, to be aid. 
ing and assisting in preserving order. 
In Connecticut, this term is applied 
to designate a guardian who has the 
care of the estate of an idiot. 5 Conn. 
R.280. 

CONSIDERATIO CURVE, 
pr'dclice, is the judgment of the court. 
In pleadings where matters are de. 
tennined by the court it is said, there
fore it is considered and adjudged by 
the court, ideD couideratum e.t per 
curiam. 

CONSIDERATION, contrtJCt., 
is the compensation which is paid, or 
inconvenience suffered by the party 
from whom it flows. Or it is the 
reason which moves the contracting 
party to enter into the contract. 2 
Bl. Com. 44:). Viner defines it to be 

VOL. 1.-27. 
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a cause or occasion meritorious, re
quiring a mutual recompense in deed 
or in law. Abr. tit. Consideration, 
A. A consideration of some sort or 
other, is so absolutely necessary to 
the forming a good contract, that a 
nudum pactum, or an agreement to 
do or to pay any thing on one side, 
without any compensation to the 
other, is totally void in law; and a 
man cannot be compelled to perform 
it. Dr. & Stud. d. 2, c. 24; 3 Call, 
R. 439; 7 Conn. 57;. 1 Stew. R. 51 ; 
5 Mass. 301; 4 John. R. 235; 6 
Yerg. 418; Cooke, R. 497; 6 Haist. 
R. 17 (; 4 Munf. R. 95. But con
tracts under seal are valid without a 
consideration; or, perhaps more pro
perly speaking, ever~ bond imports in 
itself a sufficient consideration, though 
none. be mentioned. 11 Serg. & R. 
107; and negotiable instruments, as 
bills of exchange and promissory· 
notes, carry with them prima facie 
evidence of consideration. 2 Bl. 
Com. 445. 

The consideration mnst be some 
benefit to the party by whom the 
promise is made, or to a third person 
at his instance; or some detriment 
sustained at the instance of the party 
promising, by the party in whose 
favour the promise is made. 4 East, 
455 ; 1 Taunt. 523; Chitty on 
Contr. 7; Dr. & Stu. 179; 1 Selw. 
N. P. 39, 40; 2 Pet. 182; 1 Lilt. 
123; 3 John. 100; 6 Mass. 58; 2 
Bibb, 30; 2 J. J. Marsh. 222; 5 
Cmnch, 142, 150; 2 N. H. Rep. 
W7; Wright, R.660; 14 John. R. 
466; 13 S. & R. 29. 

Considerations are good, as, when 
they are for natural love and afiec
tion; or valuable, where some bene. 
fit arises to the party to whom they 
are made, or inconvenience to the 
party making them; Vin. Abr. Con· 
sideration, B. 

They are legal, which are suffi
cient to support the contract; or ille
gal, which renders it void. As to 
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illegal considerations, see 1 Hov. 
~upp. to Ves. jr. 2116; 2 Hov. Supp. 
to Ves. jr. 448. If the performance 
be utterly impossible, in fact or in law, 
the consideration is void. ~ Lev. 
161; Yelv. 197, and note; 3 Bos. 
& Pull. 2Y6, n.; 14 Johns. R. 381. 

A mere moral obligation to pay a 
debt or perform a duty, is a suffi
cient consideration for an express 
promise, although no legal liability 
existed at the time of making such 
promise. Cowp. 2!J0; 2 BI. Com. 
445; 3 Bos. & Pull. 249, note; 2 
East, 506; 3 Taunt. 311; 5 Taunt. 
36; 13 Johns. R. 259; Yelv. 41, b, 
note; 3 Pick. 207. But it is to be 
observed that in such eases there 
must have been a good or valuable 
consideration; tor example, every 
one is under a moral obligation to 
relieve a person in distress, a pro
mise to do so, however, is not bind
ing in law. One is bound to pay a 
debt which he owes, although he has 
been releaaed ; a promise to pay such 
debt is obligatory in law on the 
debtor, and can therefore be enforced 
by action. 12 S. & R. 177; 19 
John. R. 147; 4 W. C. C. R. 86, 
148; 7 John. R. 36; 14 John. R. 
178; 1 Cowen, R. 249; B Mass. R. 
127. See 7 Conn. R. 57; 1 Verm. 
R. 420; 5 Verm. R. 173; 5 Ham. 
R. 58; 3 Penna. R. 172 ; 5 Binn. 
R.3a. 

In respect of time a consideration 
is either, 1st, executed, or something 
done before the making of the obli
gor's promise; Yelv. 41, a. n. -In 
general an e:recuted consideration is 
insufficient to support a contract, 7 
John. R. 87; :.! Conn. R. 404; 7 
Cowen, R. a58; but an executed 
consideration on request, 7 John. R. 
87; 1 Caines, R. 584, or by some 
previous duty, or if the debt be con
tinuing at the time, or it is barred by 
some rule oflaw, or some provision 
of a statute, as the act of limitation, it 
is sufficient to maintain an action. 4 
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W. C. C. R. 148; 14 John. R. 378; 
17 S. & R. 1:46; 2dly, executory or 
soinething to be done after such pro
mise; adl y, concurrent, as in the case 
of mutual promises; and, 4thly, a 
continuing corurideration. Chitty on 
Contr.16. 

As to eases where the contract has 
been set aside on the ground of a 
total failure of the consideration, see 
11 Johns. R. 50; 7 Mass. 14; 3 
Johns. R. 458; 8' Mass. 46; 6 
Cranch, 53; 2 Caines's Rep. 246; 
and 1 Camp. 40, n. 

See, in general, Obligation; NeuJ 
Promi.e; Evans's Poth. vol. ii. p. 
19; 1 Fonb. Eq. 335; Newl. Contr. 
65; 1 Com. Contr. 26; Fell on 
Guarrant. 337; a Chit. Com. Law, 
63 to 119; 3 Bos. & Pull. 249, n; 1 
Fonb. Eq. 12:4, note z; lb. a70, 
note g; 5 East, 20, n.; 1 Saund. 
211, note 2; Lawes PI. Ass. 411; 1 
Com. Dig. Action upon the case upon 
Assumpsit, B; Vine Abr. Actions 
of Assumpsit, Q; lb. tit. Considera
tion. 

CONSIGNATION, contracta, in 
the civil law, is a deposit which a 
debtor makes of the thing that he 
owes into the hands of a third person, 
and under the authority of a court of 
justice. Poth. Oblige P. 3, c. 1, art. 
tI. Generally 'the consignation is 
made with a public officer; it is very 
siJnilar to our practice of paying 
money into court. The term to con. 
sign, or consignation, is derived from 
the Latin conaignare, which signifies 
to seal, for it was formerly the prac. 
tice to seal up the money thus reo 
ceived in a bag or box. Aso & Man. 
Inst. B. 2, t. 11, Co 1, § 5. 

CONSIGNEE, contracta, one to 
whom a consignment is made. When 
the goods consigned to him are his 
own, and they have been ordered to 
be sent, they are at his risk the m0-

ment the consignment is made ac· 
cording to his direction; and the 
persons employed in the transmission 
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of the goods are his agents. 1 Liv. CONSOLIDATION, riml laID, 
enn. on Ag. 9. When the goods is the union of the usufruct with the 
are not his own, ifhe accept the con· estate out of which it issues, in the 
signment, he is bound to pursue the same person; which happens when 
instructions of the consignor; as if the usufructuary acquires the estate, 
the goods be consigned upon condi. or vice versa. In either case the usu. 
lion tbat the consignee will accept fruct is extinct. In the common law 
the consignor's bills, he is bound to this is called a merger. ~. EI. Dr • 

. accept them; lb. 139; or if he is Rom.424. U. S. Dig. tit. Actions, V. 
directed to insure, he must do so. lb. CONSOLIDATION RULE, 
325. It is usual in bills of lading to practice, com. laID. When anum. 
state tbat tbe goods are to be delivered ber of actions are brought on tbe 
to tbe consignee or his assigns, he or same policy, it is the constant prac. 
they paying freight; in sucb case tice, for the purpose of saving costs 
the consignee or his assigns by ac· to consolidate them by a rule of 
cepting the goods, by implication, court or judge's order, which res· 
become bound to pay the freight. Abo trains the plaintiff from proceeding 
bott on Sh. p. 3, c. 7, ~ 4; 3 Bing. to trial in more than one, and binds 
R. 383. the defendants in all tbe others to 

CONSIGNOR, contract., is one abide the event of that one; but this 
who makes a consignment to ano- is done upon condition that the de. 
there When goods are consigned fendant shall not file any bill in equity, 
to be sold on commissions, and the or bring any writ of error for delay. 
property remains in tbe consignor; 2 Marsh. Ins. 701. For the history 
or when goods have been consigned of tbis rule, vide Parke on Ins. xlix. ; 
upon a credit, and the consignee has Marsh. Ins. B. 1, c. 16, s. 4. And 
become a bankrupt or failed, the con· see 1 Jobn. Cas. 29; 19 Wend. 23 ; 
signor has a right to stop them in 13 Wend. 644; 5 Cowen, 282; 4. 
trauitu, (q. v.) Abbott on Sh. p. Cowen, 78; Id. 85; 1 John. 29; 9 
3, Co 9, ~ 1. The consignor is gen· John. 262. Tbe tenn consolidation 
erally liable for the freigbt or the seems to be rather misapplied in those 
hire for the carriage of goods. 1 T. cases, for in point of fact there is a 
R. 659. mere stay of proceedings in all those 

CONS ILIUM, or diu cll1J1ilii, cases but one, 3 Chit. Pro 644. The 
practice, a time allowed for tbe ae- rule is now extended to other cases : 
cused to make bis defence, and now when several actions are brought on 
more commonly used for a day ape the same bond against several obli. 
pointed to argue a demurrer. gors, an order for a stay of proceed. 

CONSISTORY, eccle.ialtical ings in all but one will be made. 3 
laID. A court which was formerly Chit. Pro 645; 3 Carr. & P.58. See 
held among protestants, in some 4 Yeates, R. 128; 3 S. & R. 262; 
church in which the bishop presided, Coleman, 62; 3 Rand. 481; 1 N. & 
assisted by some of bis clergy. It M. 417, n.; 1 Cowen, 89; 3 Wend. 
is now beld in England, by the bish. 441; 9 Wend. 451; 2N. & M. 438, 
op's chancellor or commissary, and 440, n.; Q Cowen, 282; 4 Haist. 
some other ecclesiastical officers, 335; 1 Dall. 145; 1 Browne, Appx. 
either in the cathedral, church or ixvii. 
other place in his diocese, for the de. CONSORT. A man or woman 
termination of ecclesiastical cases married. The man is the consort of 
arising in that diocese. Merl. Rep. his wife, the woman is the consort or 
h. t.; Bum's Diet. h. t. her husband. 
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CONSPIRACY, enm. lalD, tom. I and the offender punishable by fine 
An agreement between two or more . not exceeding ten thousand dollars, 
persons to do an unlawful act, or any I and by imprisonment and confine
of those acts which become by the· ment at hard labour, not exceeding 
combination injuriouJ to others. For.· ten years. By the Revised Statutes 
merly this ollence was much more of New York, vol. 2, p. 691, 69:2, it is 
circumscribed in its meaning than it enacted, that if any two or more per. 
is now. Lord Coke describes it as I sons shall conspire, either, 1, To 
"a consultation or agreement be- commit any otfunce; or, 2, Falsely' 
tween two or more to appeal or and maliciously to indict another for 
indict an innocent person fal1l61y and any offence; or, 3, Falsely to move 
maliciously, whom accordingly they or maintain any suit; or, 4, To cheat 
cause to be indicted or appealed; and defraud any person of any pro
and atlerwards the party is acquit. perty by any means which are in 
ted by the verdict of twelve men," . themselves criminal; or, 5, To cheat, 
The crime of conspiracy, according and defraud any person of any pro
to its modern interpretation, may be perty, by means which, if executed, 
of two kinds, namely, conspiracies' would amount to a cheat, or to obo 
against the public, or such as endan. I taining property by false prctencea; 
ger the public health, violate public or, 6, To commit any act injurious to 
morals, insult public justice, destroy the public health, to public morals, or 
the public peace, or affect public trade' to trade and commerce, or for the 
or business. To remedy these evils perversion or obstruction of justice, 
the guilty perso~ may be indicted in or the due administration of the laws; 
the name of the commonwealth: con· they shall be deemed guilty of a mi8-
spiracies against individuals are such demeanor. No other conspiracies 
as have a tendency to injure them in I are there punishable criminally. And 
their persons, reputation or property. I no agreement, except to commit a 
The remedy in these C8St'8 is either II felony upon the person of another, or 
by indictment or by a civil at'tion. to commit arson or burglary, shall be 
In order to render the offence com· I deemed a conspiracy, unless some act 
plete there is no occasion that any besides such agreement be done to 
act should be done in pursuance of effect the object thereof, by one or 
the unlawful agreement entered into more of the parties to such agreement. 
between the parties, or that anyone When a felony has been commit. 
should have been defrauded or injur. ted in pursuance ofa conspiracy, the 
ed by it; the conspiracy is the gist latter, which is only a misdtmeanor, 
of the crime. 2 Mass. R. 337; Id. is merged in the former; but when a 
538; 6 Mass. R. 74; :IS. & R. 220; misdemeanor only has been commit. 
" Wend. R. 259; 4 HaIst. R. 293; ted in pursuance of such conspiracy, 
2 Stew. Rep. 360; 5 Harr. & John. the two crimes being of equal degree, 
317; 8 S. & R. 420. By st. 1825, there can be no legal technical mer· 
c. 76, § 23,3 Story's L. U. S., 2006, ger. 4 Wend. R. 265. Vide 1 Hawk. 
a wilful and corrupt conspiracy to 444 to 454; 3 Chit. Cr. Law, 1) 38 
cast away, bum or otherwise destroy to 1193; 3 Inst. 143; Com. D~. 
any ship or vessel, with intent to Justices of the Peace, R. J 07; Bum s 
injure any underwriter thereon, or on Justice, Conspiracy; 'Villiams's Jus
the goods on board thereof, or any tice, Conspiracy; 4 Chit. Blacks. 9:4 ; 
lender of money on such vessel, on Dick. Justice, Conspiracy; Bac. Ab. 
bottomry or respondentia, is, by the Actions on the Case, G; 2 Russ. on 
laws of the United States, made felony, Cr. 553 to 574; 2 Mass. 329; Ib. 

Digitized by Google 



CON 

536; 5 Mass. 106; 2 Day, R. 205 ; 
Whart. Dig. Conspira.cy; 3 Serg. 
& Rawle, :.120; 7 Sergo & Rawle, 
469; 4 Haist. R. 293; 5 Harr. & 
Jolms. 317; 4 Wend. 2:l9; 2 Stew. 
R. 36ll. For the Frenoh law, see 
Merl. Rep. mot Conspiration; Code 
Penal, art. 89. 

CONSTABLE, is an officer, gene. 
rally elected by the people. He pos. 
sesses power, virtute officii, as a con· 
servator of the peace at common law, 
and by virtue of various legislative 
enaotments; he may therefore appre. 
hend a supposed offender without a 
warrant, for treason, felony, breach 
of the peace, and some misdemeanors 
less than felony, when committed in 
his view. 1 Hale, 587; 1 East, P. 
C. 30a; 8 Sergo & Rawle, 47. He 
nl:1y also arrest a supposed offender 
upon the information of others, with· 
out any positive charge on his own 
knowledge of the circumstanoes on 
which the suspioion is founded; but 
he does so at his peril, unless he can 
show that a felony has been commit· 
ted by some person, as well as the 
reasonablene..~ of the suspicion that 
the party arrested is guilty. 1 Chit. 
Cr. L. 27; 6 Binn. R. 316; 2 Hale, 
91, 92; 1 Ea.qt, P. C. 301. He has 
power to call others to his assistance. 
A constable is also a ministerial offi· 
cer, bound to obey the warrants and 
precepts of justices, coroners and 
sherifEl. Constables are also in some 
states bound to execute the warrants 
and process of justices of the peace in 
civil cases. In En~land they have 
many officers, with more or less 
power, who bear the name of con· 
stables; as, lord high constable of 
England, high const:lble, hf'.ad con· 
stables, petty constables, constables 
of castles, constables of the towel', 
constables of the fees, constable of 
the exchequer, constable of the staple, 
&C. In some of the cities of the 
United States there are officers who 
are called high constables, who are 
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the principal police officers where 
they reside. Vide the various Digests 
of American law, h. t.; 1 Chit. Cr. 
L. 20; 5 Vin.~b. 427; 2 Phil. Ev. 
2!):i; 2 Sell. liP. 70; Bac. Ab. h. t.; 
Com. Dig. Justices of the Peace, (B 
79); lb. (D 7); lb. Officer, (E 2); 
Wille. Off. Const. 

CONSTAT, Engli8h law. The 
name of a certificate, which the clerk 
of the pipe and auditors of the exche
quer make at the request of any per. 
son who intends to plead or move in 
the court for the discharge of any 
thing; and the effect of it is, the cer. 
tifying what con8tat (appears) upon 
record touching the matter in ques. 
tion. A coTUtat is held to be superior 
to an ordinary certificate, because it 
contains nothing but what is on reo 
cord. An exemplification under the 
great seal, of the enrolment of any 
letters.patent is called a con,tat. Co. 
Litt. 225. Vido &emplification,. 
17l8pezimf/I. 

CONSTITUENT, he who gives 
authority to another to act for him. 
The constituent is bound with what. 
ever his attorney does by virtue of 
his authority. The electors of a 
member of the legislature are his 
constituents, to whom he is respon. 
sible for his legislative acts. 

TO CONSTITUTE, contr. To 
empower, to nuthorise. In the com
mon form of letters of attorney, these 
words occur, "I nominate, consti. 
tute and appoint." 

CONSTITUTED AUTHORI· 
TIES. Those powers which the 
constitution of each people has estab. 
lished to govern them, to cause 
their rights to be respected, and to 
maintain those of each of its memo 
bers. They are called ctm8titutetl 
to distinguish them from the CMl8ti. 
MinI( authority which has created 
or organized them, or has delegated 
to I\D authority, which it has itself 
created, the right of establishing or 
regulating their movements. Tho 
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officers appointed under the consti. establish this constitution for the 
tution are also collectively called the United States of America. 
constituted authorities.' 1. The first article is divided into 

CONSTITUTIO,fL in gar;em. <ten sections. By the fir" the legis. 
menl, is the fundam~tal law of the lative power is vested in congress. 
state, containing the principles upon The IeCOM regulates the formation 
which the government is founded, of the house of representatives, and 
and regulating the divisions of the declares who shall be electors. The 
sovereign powers, directing to what third provides for the organization 
persons each of these powers is to of the senate, and bestows on it the 
be cQnfided, and the manner it is to power to try impeachments. The 
be exercised; as, the constitution of fourth directs the times and places 
the United States. See Story on of holding elections; and the time of 
the Constitution; Rawle on the meeting of congress. The fifth de. 
Const. The words constitution and termines the power of the respective 
government (q. v.) are sometimes houses. The ft;Eth provides for a 
employed to express the same idea, compensation to members of con· 
the mimner in which soveIeignty is gress, and for their safety from ar· 
exercised in each state. Constitu· rests; and disqualifies them from 
tion is also the name of the instru. holding certain offices. The li!t'mtla 
ment containing the fundamental directs the manner of passing bills. 
laws of the state. By constitution The eighth defines the powers vested 
the civilians, and, from them, the in congress. The ninth contains the 
common law writers mean some following provisions i 1st, that the 
particular law; as the constitutions migration or importation of persons 
of the emperors contained in the shall not be prohibited prior to the 
COOe. year 1808; 2dly, that the writ of 

CONSTITUTION OF THE habeas corpus shall not be sus
UNITED STATES OF AMERI· pended, except in particular cases; 
CA. The fundamental law of the :idly, that no bill of attainder, or ex 
United States. It was framed by a post facto law shall be passed; 4thly, 
convention of the representatives of the manner of laying taxes; 5thly, the 
the people, who met at Philadelphia, manner of drawing money out of the 
and finally adopted it on the 17th treasury; 6thly,thatnotitleofnobility 
day of September, 1787. It be· shall be granted; 7thly, that no officer 
came the law of the land on the shall receive a pft'8ent from a foreign 
til'!lt Wednesday in March, 1789. government. The tentla forbids the 
5 Wheat. 420. respective states to exercise certain 

A short analysis of this instrument powers there enumerated. 
so replete with salutary provisions 2. The second article is divided 
for insuring liberty and private rights, into four sections. The fir" vests 
and public peace and prosperity, will the executive power in the president 
here be given. of the United States of America, and 

The preamble declares that the provides for his election and that of 
people of the United States, in order the vice-president. The lecond sec· 
to form a more perfect union, estab- tion confel'S various powel'S on the 
!ish .iustit'.e, insure public tranquillity, president. The ,Aird defines his duo 
provide for the common defence, pro- ties. The fourth provides for the 
mote the general welfare, and secure impeachment of the president, vice
the blessings of liberty to themselves president, and all civil officers of the 
and their posterity, do ordain and United States. 
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3. The thini article contains three 2: Secures to the people the right 
aections. The fir,' vests the judi. to bear arms. 
cial power in sundry courts, provides 3. Provides for the quartering or 
for the tenure of office by the judges, soldiers. 
and for their compensation. The 4. Regulates the right of search . 
• cond provides for the extent of the and of arrest on criminal charges. 
judicial power, vests in the supreme 5. Directs the manner of being 
court original jurisdiction in Certain held to answer for crimes, and pro. 
cases, and directs the manner of try. vides for the security of the life, lib
ing crimes. The 'laird defines trea· erty and property of the citiZl'ns. 
lIOn, and vests in congress the power 6. Secures to the accused the right 
to declare its punishment. to a fair trial by jury. 

4. The fourth article is composed 7. Provides for a trial by jury in 
of four sections. The fir" relates to civil cases. . 
the faith which state records, &c., I 8. Directs that excessive bail shall 
shall have in other states. The lIuond not be required; nor excessive fines 
secures the rights of citizens in the se· imposed; nor cruel and unusual 
veral states-for the delivery of fugi. : punishments inflicted. 
tives from justice or from labour. The I 9. Secures to the people the rights 
'laird for the admission of new states, retained by them. 
and the government of the territories. I 10. Secures the rights to the states 
The fourtla guaranties to every state or to the people the rights they have 
in the union the republican form of I not granted. 
government, and protection from in· I 1 J. Limits the powers of the 
vasion or domestic violence. I courts as to suits against one of the 

5. The fifth article provides for' United States. 
amendments to the constitution. I:!. Points out the manner of elect. 

6. The sixth article declares that ing the president and vice.president. 
thedebts due under the confederation CONSTITUTIONAL, that which 
sball be valid against the United is consonant to, and agrees with the 
States-that the constitution and constitution. When laws are made 
treaties made under its powers shall in violation of the constitution, they 
be the supreme Jaw of the land-that are null and void: but the courts 
public officers shall be required by will not declare such a law void un· 
oath or affirmation to support the less there appears to be a clear and 
constitution of the United States- unequivocal breach of the constitu· 
that. no religious test shall be re- tion. 4 DaU. R. 14; 3 Dall. R. 
quired as a qualification fer office. 399; 1 Cronch, R. 137; 1 Binn. R. 

7. The seventh article directs what 415; 6 Craneh, R. 87,136; 2 Hall's 
shall be a sufficient ratification of this Law Joum. 96, 255, 262; 3 Hall's 
constibltion by the states. Law Journ. 267; Wheat. Dig. tit. 

In pursuance of the fifth article of Constitutional Law; 2 Pet. R. 522 ; 
the constitution, articles in addition 2 Dall. 309; 12 Wheat. R. 270 i 
to, and amendment of, the constitu· Charlt. R. 175, 235; 1 Breese, R. 
tion, were proposed by congress and 70, 209; 1 Blackf. R. 206; 2 Por. 
ratified by the legislatures of the sev· ter, R. 303; !) Binn. 355; 3 S. & 
eral states. These additional articles R. 169; 2 Penna. R. 184; 19 John. 
are to the following import: R. 58; 1 Cowen, R. 550; 1 Marsh. 

I. Relates to religious freedom; R. 290; Pro DP.c. 64, 89; 2 Litt. R. 
the liberty of the press; the r~ht of 90; 4 Munr. R. 48; 1 South. R. 
tIae people to uaemble and petibon. 192; 7 Pick. R. 466; 18 Pick. R. 
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60; 11 Mass. R. 396; 9 Greenl. R. the collection of the meaning out of 
60; 5 Hayw. R. 271; 1 Harr. & J. signs the most probable. 1 Powell 
236; 1 Gill & J. 473; 7 Gill & J. on Con. 370. In the supreme court 
7; 9 Yerg. 490; 1 Rep. Const. Ct. of the United Sta~ the rule which 
267; 3 Dessaus. R. 476; 6 Rand. has been unifonnly observed "in 
R. 245; 1 Chip. R. 2:J7, 257; 1 construing statutes is to adopt the 
Aik. R. 314; 3 N. H. Rep. 47:J; 4 construction made by the courts of 
N. H. Rep. 16; 7 N. H. Rep. 65; 1 the country by whose legislature the 
Murph. R .. 58. Sef\ 3 Law InteH. statute was enacted. This rule may 
65, for a list of decisions made hy be susceptible of some modification 
the supreme court of the United when applied to British statutes which 
States, declaring laws to be uncon- are adopted in any of these states. By 
stitutional. adopting them, they become our own, 

CONSTITUTOR, cimllafD. He as entirely as if they had been enact. 
who promised by a simple pact to cd by the legislature of the state. 
pay the debt of another; and this is The rcceived construction in Eng
always a principal obligation. ·Inst. land, at the time they are admitted 
4, 6, 9. . to operate in this country, indeed, to 

CONSTRAINT. In the civil and the time of our separation from the 
Scottish law, by this term is under- British empire, may very properly 
stood what in the common is known be considered as accompanying the 
by the name of durell. It is a gen- statutes themselves, and forming an 
eral rule that when one is compeHed integral part of them. But however 
into a contract, there is no effectual we may respect the subsequent deci
('~nsellt, though ostensibly there is sions, (and certainly they are entitled 
the form of it. In such case the to great respect,) we do not admit 
c~ntrnct will be declared void. The their absolute authority. If the Eng. 
constraint requisite thus to annul a lish courts vary their construction of 
contract, must be a m. aut metu. qui a statute, which is common to the 
cadet in cOnl14n1em tlirum, such as two countriE's, we do not hold our. 
would shake a man of finnness and selves bound to fluctuate with them." 
resolution. 3 Ersk. 1, § 16; and 4, 5 Pet. R. 280. 
1, § 26; 1 Bell's Com. B. 3, part 1, The great object which the law 
c. 1, s. 1, art. 1, page 295. has in aU cases in contemplation, as 

CONSTRUCTION, practice, is furnishing the leading principle of 
defined by Mr. Powell to 00 .. the the rules to be observed in the con· 
drawing an inference by the act of 'struction of contracts, is, that justice 
reason, as to the intent of an instru- is to be done between the parties, by 
ment, from given circumstances, enforcing the perfonnance of their 
upon principles deduced from men's agreement, according to the sense in 
~neral motives, conduct and action." which it was mutually understood 
This definition may perhaps not be and relied upon at the time of making 
sufficiently complete, inRSmuch as it. W~n the contract is in writing, 
the term i,.IIru1llent generally im- the difficulty lies only in the construe. 
plies something reduced into writing, tion of the words; when it is to be 
whereas construction is equally ne- made out by parol testimony,' that 
cessary to ascertain the meaning of difficulty is augmented by the possi
engagements merely verbal. In ble mistakes of the witnesses as to 
other respects it appears to be per- the. words used by the parties; but 
fectly acr.urate. The Treatise of stilf when the evidence is received, it 
Eqllity, defines interpretation to be must be admitted to be perfectly co ... 
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rect, when a construction is to be put will prevail. 4 East, R. 135. It is 
upon it. The following are the prine as if the parties in framing their con· 
cipal rules to be observed in the con· tract had made use of a foreign Ian· 
atruction of contracts. guage, which the court is not bound 

1. When the words used are of to understand, but which, on evidence 
precise and unambiguous meaning, of its import, must be applied. 7 
leading to no absurdity, that meaning Taunt. R. 272; 1 Stark. R. 004. 
is to be taken as conveying the inten. But the expression so made technical 
tion of the parties. But should there and appropriate, and the usage by 
be manifest absurdity in the applica. which it has become So, must be so 
tion of such meaning, to the particu. clear that the court cannot entertain 
lar occasion, this will let in construc· a doubt upon the subject. 2 Bos. & 
lion to discover the true intention of P. 164; 3 Stark. Ev. 1036; 6 T. 
the parties: for example; lst, when R. 320. Technical woros are to be 
words are manifestly inconsistent with taken accoroing to their approved 
the declared purpose and object of and known use in the trade in whicb 
the contract, they will be rejected; the contract is entered into, or to 
as if, in a contract for sales, the which it relates, unless they have 
price of the thing sold should be ac· manifestly been understood in another 
knowledged as received, while the sense by the parties. Vide 16 Sergo 
obligation of the seller was not to de. & R. 126. 
liver the commodity. 2 Atk. R. 32. 4. The place where a contract has 
2dly, when words are omitted so as been made, is a most material con· 
to defeat the effect of the contract, sideration in its construction. Gene. 
they will be supplied by the obvious rally its validity is to be decided by 
sense Rnd inference from the context; the law of the place where it is 
as if the contract stated that the sel· made; if valid there, it is considered 
ler for the consideration of one hun. valid every where. 2 Mass. R. 
dred dollars sold a horse, and the 88; 1 Pet. R. 317; Story, Contl. of 
buyer promised to pay him for the Laws, § 242; 4 Cowen's R. 410, 
said horse one hundl'ed, the word note; 2 Kent, Com. p. 39, 457, in 
dollar. would be supplied. 3dly, the notes; 3 Conn. R. 253, 472; 4 
when the wonLJ, taken inone sense, go Conn. R. 517. Its construction is to 
to defeat the contract, while they are be accoroing to the laws of the 
susceptible of another construction place where it is made; for example, 
which will give eftect to the design where a note was given in China, 
of the parties, and not destroy it, the payable eighteen months after date, 
latter will be preferred. Cowp. 714. without any stipUlation as to the 

2. The plain, ordinary, and popu· amount of interest, the court allow. 
tar sense of the words, is to be pre. ed the Chinese interest of one per 
ferred to the more unusual, etymolo. centum per month from the expi. 
gical, .and recondite meaning; or even mtion of the eighteen months. 1 
to the liteml, and strictly grammati. Wash. C. C. R. 253; see 12 Mass. R. 
cal construction of the woros, where 4, and the article Inlere8f for money. 
these last would lead to any ineffi· 5. Previous conversations and all 
cacy or inconsistency. that passes in the course of corres· 

3. When a peculiar meaning has pondence or negociation leading to 
been stamped upon the woros by the the contract, are entirely superceded 
usage of that particular trade or by a written agreement. The par. 
place in which the contract occurs, ties havin~ agreed to reduce the 
.ucb technical or peculiar meaning terms of their contract to writing, the 
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document is constituted as the only For general rules respecting the 
true and final exposition of their ad. construction of contracts, see 2 BI. 
missions and intentions; and nothing Com. 379; 2 Com. on Cont. 23 to 
which does not appear in the written 28; 3 Chit. Com. Law, 106 to 118; 
agreement will be considered as a Poth. Oblig. P. 1, ~. 1, art. 7; 2 
part of the contract. 5 Co. R. 26; Evans's Poth. Db. 35; Long on 
:l B. & C. 634; 4 Taunt. R. 779. Sales, 106; 1 Fonb. Eq. 145, n. b; 
But this rule admits of some excep- lb. 440, n. I; Whart. Dig. Contract, 
tions; as, where a declaration is made F; 1 Powell on Contt. 370; Sbepp. 
before a deed is executed, showing Touchst. c. 5; Louis. Code, art. 
the design with which it was to be 1940 to 1957; Com. Dig. Merchant, 
executed, in cases of frauds, 1 S. & (E 2,) n. (j,); 8 Com. Dig. tit. Con
R. 464; lOS. & R. 2112; and trusts, tract, iv.; Lilly's Reg. 794; 18 
though no trust was declared in the Vin. Abr. 272, tit. Reference to 
writing, 1 Dall. R. 426; 7 S. & R. Words; 16Vin. Abr.199, tit.. Parols; 
114. Hall's Dig. 33, 339; 1 Ves. Jun. 

6. All contracts made in general 210, n.; Vattel, B. 2, c. 17; Chit. 
terms, -in the ordinary course of Contr. 19 to 22; "Kent, Com. 419; 
trade, are presumed to incorporate the Story's Const. § 397-456; Ayl. 
usageandcustomofthetradetowhich Pando B.l, t. 4; Rutherf.Inst. B.2, 
they relate>. The parties are pre. c. 7, § 4-11; 20 Pick. 160; 1 Bell's 
sumed to know such usages, and not Com. (5th ed.) 4)11, and the articles, 
to intend to exclude them. But when Communing.; E"idence; Interpre
there is a special stipulation in oppo- tation,' Parol; Pourparler. 
sition to, or inconsistent with the cus· As to the con..'II:ruction of wills, 
tom, that will of course prevail. see 1 Supp. to Ves. Jr. 21, 39, 56, 63, 
Holt's R. 95. 2~8, 260, 273, 275, 364, 399; 1 

7. When there is an ambiguity United States Law Joum. 583; 2 
which impedes the execution of the Fonb. Eq. 309; Com. Dig. Estates 
contract, it is first, if possible, to be by Devise, (N 1.); 6 Cruise's Dig. 
resolved, on a view of the whole con. 171; Whart. Dig. Wills, D. 
tract or instrument, aided by the ad. As to the construction of laws, see 
mitted views of the parties, and, if in. Louis. Code, art. 13 to 21; Bac. Ab. 
dispensable, parol evidence may be Statutes, J. 
admitted to clear it, consistently with The following examples of con
the words. 1 Dall. R. 426; 4 Dall.struction, it is believed, will be use-
R. 340; a S. & R. 609. ful to the student. 

8. When the words cannot be re
conciled with any practicable or con· 
sistent interpretation, they are to be 
considered as not made use of " per. 
inde sunt ae si scripta, non essent." 

It is the duty of the court to give 
a construction to all written instru
ments, 3 Binn. R. 337 ; 7 S. & R. 
372; 15 S. & R. 100; 4 S. & R. 
279; 8 S. & R. 381; 1 Watts; R. 
425; 10 Mass. R. 384; 3 Cranch, 
R. 180; 3 Rand. R. 5~6; to writ. 
ten evidence, 2 Watts, R. 347; and 
to foreign laws, 1 Penna. R. 388. 

A lind AU -u,u.. 2 Noll &. M'Cord. 
400. 

A B, .,nt. 1 Bre_'. R. 172. 
A B, (Ileal) IIK'nt for C. D. 1 Black{. R. 

249. 
A M.,. 9 Wheal. 73R. 
A pieceof IaJld. Moor. 702; S C. Owen, 

18. 
A p'l4/11 MUtti tAl lIt"ry. 3 Le .... R. 96 ; 

2 I.d. Raym. 1471. 
A ,1"DI ." lit libert,. 3 Conn. R. 467. 
A hoo 7Jlrmy 6Im1". 3 Wharl. R. 138. 
AbbrnnoliQ"" 4 C. &. P. 51; S. C. 19 

En,!. C. L. R. 268. 
Abide. 6 N. H. Rep. 162. 
A_,. i Bam. &. Adol106; SI2 E. C. 
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L. R. 36; 5 Greenl. R. 482. See 4 Greenl. 
186. A60Iat - doUG". 5 Serg. & Rawle, 
4O'J. 

A6Ml.te dUpoMl. 2 Eden, 87; I Bro. 
P. C. 4i6; 2 Julu ... R. 3!11 ; 12 Jobna. R. 
389. 

Aeupt. 4 Gill &. John .. 5, 129. 
AccepiGftI:e. There ia your bill, it la all 

rigbL 1 Eap. 17. If lOU WIll IIIIId it to 
the counting.bouae again, I will give direc. 
tiona for its being accepted. 3 Ctt.anp. 17:1. 
What, not accepted? we have had the mo
Dey, and they ought to have been paid; but 
I do not interfere, you should see any part· 
nero 3 Bing. R. 6;15; S. C. 13 Eng. l:. L. 
R.78. The bill.hall be duly honoured,lInd 
placed to the drdwcr'. crodiL 1 Alk. 611. 
Vide Leigh'. N. P. 420. 

Aeermlin, to tlae bill deliDered by cAe 
plcintiff to '''e d,!end4nt. 3 T. R. 575. 

According to &heir diaeretion. 5 Co. 100; 
8 How. SL Tr. 55 n. 

Aecount. 5 Cowen, 587, 593. Account 
cto.ed. 8 Pick. 191. Account alated. tI 
Pick. 193. 

Aecount and riak. 4 E .. t, R. '11 ; Holt 
011 Sh. 376. 

Aecoullt.. 2 Conn. R. 433. 
Act of aotl. 1 Cranch, 345; 22 E. C. J4. 

It. 36; 12 Jobn.. R. 44; 4 Add. EccL It. 
490. 

Aell. Platt on Cov. 334. 
Aetaal eon. 2 Muon, R. 48, 393. 
Actual d.mage.. I Gall. R. 429. 
Adjoilling. 1 Turn. R.21. 
Admillittr,. ] LilL R. 9:1, 100. 
AdDtllllage, priority or preference. 4 W. 

C.C. R.4-l7. 
AdDer.e poue.no ... 3 WaUa, 70,77,205, 

345; 3 Penna. R. 134; 2 Rllwle'. R. 305; 
17 SerJr. &. R.wle, 104; 2 Penna. R. 183; 
3 Wend. 337,357; 4 Wend. 507 ; 7 Wend. 
62; 8 Wend. 440; 9 Wend. 523; 15 Wend. 
:i97; 4 Paige, 178; 2 Gill &. John. 173; 6 
Pet. R. 61, 291; 11 PeL R. 41; 4 Verm. 
155; 14 Pick. 461. 

Adw.e. AI per advice. CbiL Bill .. 185. 
.Alee/illl!. 9 WheaL 85S. 
AforeMid. Ld. Raym. 2-';6; Ib. 405. 
.Aftn ""r'ng debt.. 1 Vea. jr. 440; 3 

Vea. 738; John •• Ch. R. 614; 1 Bro. C. 
Co 34; 2 Sch. &. Let: lSi!. 

A,fainIC all riab. I John. Cas. 337. 
.Aged, jmpolrlll and po,r people. Prelim. 

bI. to alIIt. 43 Eliz. C. 4; 17 Vea.373 in 
Dotes; Amb. 595; 7 Vetl. 4~; Seho. &. 
l.e'- Ill; I P. W m .. 674; S. C. Eq. Cas. 
Ab. 192, pI. 9; 4 Vin. Ab. 485; 7 Vea. 98, 
note; 16 Vea. 206; Duke'R Ch. Uses, by 
Bridl'Jlan, 361; 17 Vea. 371; Boyle 011 
Cbaritiea, 31. 

• "tL 1 Rollo', Ab. 518. 
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Agr,rmeRt. 7 E. C. L. R. 331; 3 B. &. 
B. 14; Fell on Guar. 262. or a good qua
lity and moder"te price. 1 1'40. & Malt. 
41:13; S. C. 2'J E. C. L. R. 363. 

Aiding alld abetting. Act of Ccmgreaa or 
1818, Co 86, ~ 3; 12 Whelt.460. 

All. 1 Vern.3; 3 P. Wma. 56; 1 Vern. 
341 ; Dane's Ab. Ind~ h. 1. AU debtl duo 
tome. 1 Meriv.54I,n.; 3 Meriv.434. All 
I am worlb. 1 8ro. C. C. 4t17; 8 Vea. 604. 
Alllam~ol: 5Vea.tl1ti. Allmy 
clolhea and lillen wmtaoeyer. 3 Bru. C. C. 
311. All my household goode and furniture, 
except my plate Ind watch. 2 Munr. 234. 
All my estate. Cow," 2!19; 9 Vea. 604. 
All my real property. 1t1 Vea. 193. All 
my froehold I"nd.. 6 Vea. 642. All Ind 
every othor my land., tenemenll and h~re' 
ditlmenl& tI Vea. 256; 2 1'41181. 56; 2 
Cilillea'~ R. 345; 4 Jobn .. R. 388. All lhe 
inh~bilanll. ;I Conn. R. 20. AU IOrts of. 
1 HoII'8 N. P. R. 69. All blllille... 8 
Welldel1,49B; 23 B.C. L. R.39t1; I'rlunt. 
R. 3ol!.!; 7 8. &. Cr. 27S, i83, 284. All 
claims and demands what_er. 1 Edw. 
Ch. R. 34. All bR~rago is at the owner'. 
risk. 13 Wend. R. 611; 5 Rawle's R.179; 
I Pick. R. 53; 3 t'"irf: R. 422; 4 Har." 
John. 317. All civil Buita. 4 S. &. R. 76. 
All dellland.. 2 Caill('8" fl. 3:lO, 327; 15 
John. R. 1!l7; 1 Ld. Raym.114. All loti I 
own in the town of .... 4 Bibb, R. 2SB. All 
lhe building. thereon. 41'4 ... R.llO; 7 
John. R. 217 • 

.All adio",. 5 Binn. 457. 
Al.o. 4 Rawle, R. 69. 
Amollgst. 9 Vea. 445; 9 WbeaL R. 164; 

6 Munl:352-
And, constrned or. 3 Vea. 450; 7 Vea. 

454; 1 Supp. to Vila. jr. 435; 2 Supp. to 
Vea. jr. 9, 43,114; I Yeate., 41,319; 1 
Serg. &. Rawle,141. Vide DUjunctioll, Or. 

And aU tAe lruilding. tAeTeon. 4 M .... 
R.lI0; 7 John. R.217. 

Alld 10 OR from year ,. Jell" until tAe 
lmaney Mn6y created tIIaU be determine4 
•• lur,i""jter m,"tioned. 1 P. &. D. 454 ; 
and lee 2 Cllmpb. R. 573; 3 Campb. R. i1U; 
lor. R. 378. 

.Alld cAe plailllV! doCA tAe like. 1 D~'. 
R.125. 

Annually or in an, UHI, 1M alii, INA. 2 
M'C'.urd'8 Ch. R.2111 . 

Ally perllm or pnwIII. 11 WheaL R. 
392; 3 Wheat. R. 631. 

AllY eourt of record. 6 Co. 19. 
Any gootla. 3 Campb. 321. 
Any creditor. 5 B. &. A. 869. 
Any otller mll"er or thing from cAe begi"o 

nilllT of tilt IDOrIJ. 4 Muon. 227. 
Apparel. Goode and wormr apparel, iD 

a will, 3 Atk. 61 • 
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An-". 1 Br_'. R. 261. 
Appt.,r. 2 lJailey" R. 513. 
A~/14te. I Br_, R. 261. 
Appropriatiollo 1 Scam. R. a44. 
Appr_d paper. 4 Serg. & Rawle, 1; 

20 Wend. R. 431; 2 Caml'b 532. 
APfII'rtenance.. 1 Serg. & Rawle, 169; 

8 John •. R. 47, 2d ediL; Com. Dig. Grant, 
£9; 5 So:rg.&Rawle,1I0; Holtooz:!hipp. 
404. 

Are. 2 B. & B. 223. 
AmDe. 17 Maa. 188. 
A, appeG" by t/ae bond or by t/ae boob. 

1 Will. 339, 27!1, 121; :l Str. H57, 1200, 
1219. 

b appM" by 1M PIIIIIter', allocatur. 2 
T.R.55. 

A. ezecutor, are boulld in lall/ to do. 2 
Obio R. 346 . .A, tAit tkponent "elieDe,. 2 M. & S. 563. .A.,. 2 Moody, C. C. 3. 

A.'e'.....:..Catde. 1 R. & M. C. C. 3; 2 
Rusa. Cr. & M. 498. 

A,.p.nt to. 4 Gill & Johnl. 5, 129. 
Alli.frnnunt, actual or potential. 5 M. 

&S.2:ltl. 
Alliglll. 5 Co. 77 b. 
At. 2 GaiD8II'. l!:rr. ISS. 
At and from. 1 Marsh. Ins. 3511. 261, 

a; I Caines', R. 75, 79; 1 New Rep.23; 4 
EaRt, K. 130. 

At allY port or ,Mee,. 1 Mar.h. In .. 191. 
At Iai. II/ill. RoU's Ab. tl45; Bac. Ab. 

E.tate (.Jr life and occupancy, A. 
At ,uch time allllllllJllller. 19 Vee. 387 • 
At tll/enty-olle. Payable at twentYoGDe. 

6 Ves. 245; 7 Vea. 4:l1; 9 Vee. 225; 1 
Bro. C. C. 91. 

At tAe trial of tM "U". 9 Eo C. L. R. 
202,ltl6. 

At the aoAole .. l. faetory price.. 2 Conn. 
R.69. 

Attention,.r..u meet. 3 Eo C. L. R. 407 ; 
13Id. 3:J9. 

AutIaority-JurUdiction. 2. BI. R. 1141. 
Balanee. 2 J. & W. 2 t8. 
Bula_ due 011 general acc""nt. 3 Pet. 

R.430. 
BaRk lIote,. 5 Muon'. R. M9; 6 Wend. 

346,354. 
Bankrnptcy. 6 T. R. 684. 
Bargaill afad ,eU. 4 Monr. R. 41i3. 
Barret.. 7 Cowen, R. 681. 
Bearing ll1leru&. 1 Stark. R. 452; l Eo 

C. L. R.466. 
Bealt. 1 Ru ... C. & M. 568. 
B~fore tile nezt term. 1 Binn. 76; 4 

Yeate .. 511. 
Before tile fir,t day of tile term after the 

action /ut, beell commenced. 4 Dall. 433. 
&fore tile lilting of tile c:""rt. 5 Mus. R. 

197. 

CON 

Beginr,i"g to keep """,,. G Bing. R. 363; 
19 VIII. 543. 

Begotten. To be begotten. Co. Litt. 20 II, 
IUId n. 3; 3 Leon. 5. 

B~Io"6.-Belonging. 3 Conn. R.. 467; 2 
Bing. 7t.; ChiL Pro 475 n. j 11 Conn. R. 
24U; I Colle'B R. 255. 

BelieDe. 2 Wend. 298. 
Ben~U of my real f!."'e, CODItruOO 4 

Yale .. 23. 
. Beneoolmt p"rpote,. 3 Mer. 17; Amb. 

585, n. (Blunt'. edit.) 
Bt..t of Iait knolDledg. and belief. 1 

Paige, 404; a lb. 107,212. 
UIIIII/eera. 2 Saund. ISij II. n. 6; 1 SbipL 

R. 201; 1M ..... !Il. 
lJdlDem them. 2 Mer. R. 70. 
Beyond .ea. 3 WheaL R. 541 ; 3 Cnnch, 

R.177; 14 PeL C. 141; I fl.rr. & McHen. 
tI!I; 1 Har. & J. 350; 2 McCord, R. 331; 
3 Mus. R. 271; 1 Pick. R. ~63; 9 Serg • 
& Rawle, ~8d; 2 Dall.217; I Ye.tea,3:l1l. 
Vide Beyond "a, in the body of the work. 

Beyond 'eaI. 3 WbeaL 343; 9 S. & R. 
291. 

Blubber. 1 Story, R. 603. 
Board, boarlli",. 2 Milo., R. W. 
BOI!' Cro. Car. 511. 
Boiler. Wright, 143. 
Boolt debt.-Boolt enlrie •• 2 Milu, R.IOI. 

102. 
JJuna fide. 1 Leigb, N. P. 326. 
Boo",. Sugd. Pow. 633, 671. 
Bountl by lurety. 5 Serg. & Raw1e, 329. 

Bound IlliUa Burely, 6 Binn. 53. 
Dou"tlH on the _rgill. 6 Ulwen, 526. 
Bounded on the road. 13 MIl'~. 25lI. 
Brick factory. 21 Pick. R.25. 
Building. 16 John. R.I4; 13 Jobn. R. 

346. 
Bulinu.. J M. & Selw. 95-
Butcher. 1 B;.m. & A. 617. 
By act and operation of "'to. 3 Caines'. 

R. 64. By surety. 5 Serg. &. Rawle, 329. 
By a certain time. 3 Penna. It. 48. By • .,y 
other mean.. 2 Co. 46. By yirtue uf hill 
office. 3 E. C. L. R. 425. 

B" a .tream. 3 Sumn. R. 170. 
By tile ~ar. 2 Milea, R. 302. 
Cabintt of curioaitif,. 1 Colt, R. 77; 1 

Bro. C. C. 467. 
Cargo. 4 Pick. 433; 2 Gill & John. 134. 

162. 
ColrAing.. 1 Story, R. 603. 
Caule. 1 R. & M. C. (' .. 3; 2 Ruu. C. & 

M. 49el: R. & R. C. C. 77; 2 Eut, P. C. 
J 074 ; 1 Leach, C. C. ;2; 2 W. BI.ck. 
721; 2 Moody, C. C. 3. 

Can.e. I Supp. to Vee. jr. 510. CaOIe 
or aotion. Wilk. on Lim. [49]. 

Ceaee. Coop. CII. R. 145. 
Cllaaber or raom. 3 Leon. 210. 
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CA...... 3 Wau.. R.II43. 
Cllarled ill necutie .. 4 T. R. 367. 
Clttrrgu, coat .. and expe_ :a Will. 

267; lJ Serg. &. Rilwle, 79. 
Cunc.6le a_. Doyle onChariliea, 281; 

., Vea. 79: 1 Mer. 86, 92, 93; 1 Sim. &. 
St.u. 69; 1 MyL &. Craig, 2t1fi; 4 W beat. 
App. p. 6. CA.rlt,. 9 V .. 399. 

CAM!_ allll dilcrCteue. 13 Vea. 13. 
CIIild, grandchild, iuue, IOD; life Ltp-

'tt; I VOl. 2'JO; lb. 335; Ambl. 397; lb. 
701; 5 Burr. 2703; Cowp.314; 3 Anatr. 
ti84; Lam, 19; 7 T. R. 3ti; 1 Ea"t, 12U; 
I Eden, 194; 2 Bro. C. C. 33; 2 Vel. i·r. 
673; 3 VfIjI. 232; lb. 421 ; 4 Vea. 437; b. 
692; 5 Vea. 5:.0; 6 Vea. 43; lb. 345; 7 
Vea. 522; 10 Ve .. 166; Ib. 176; lb. 195; 
J3 Vea. 340: I Coa, 2-id; lb. 3:17; 2 Coa, 
184; I VeL &. Bea. 4:42,462,469; 2 Vea. 
&. &ea. 213: 3 Vea.&. & .. 59,67,69,113; 
1 Meriv. 6S4; 2 Mer!v. 3t1'J; DICk. 344; 
1 Eden,64: 1 Dro. C. C. 53U; 2 Bro.. C. C. 
68, 230, 658; 3 Oro. C. C. 148, 347,352, 
434; 1 Bro. C. C. 55; 19 VOII. 125; I Ball 
" B. 486; Com Dig. App., Devise or Ro:al 
property, x. 5, 6, 7, tf, 9; Ib. Devi8e of per
_II properly, viii. 13. 

CAild'. JIll". 2 Rull. R. 104; Poph.148; 
1 Roll. R. 193; Crn.lac. 417. 

C4iltlrna. 3 PlliCe, 10; 5 Vea. 530; 1 
Yes. &. Dea. 434; 4 En,. Ch. R. 565; 5 
Contt. R. 228. To luch cbild or childreD, 
if more thaD'cme, aa A may happen \0 be 
encrenle by me. 17 Vea. 52d. To the 
children wbich I moy hue by A. liviD' at 
my decease. 1 Vel. ok HR. 422. 

Civil .die.. 6 BinD. 5; 1 Birpa. 197. 
Cieif .uit. 4 8. &. R. 76-
ClIar. Ambl. 273; II Ve .. 500. 
Clar .., all cha'1l" aDd ~menta 

whatner. 4 YeaLe .. 386. 
Ckari..,. 13 Wend. R. 300; 13 Pick. 

R. 145; 7 CoweD, 723. 
Clefing an account. 7 Serg. &. Rawle, 

liS; 8 Pick. Ib7. 
ClatAer. All my clothea aDd liueD what. 

_ycr. 3 Bro. C. C. 311. 
Coal mine. Cro. lac. 150; Noy, 121: 

Gilb. Ej. 61, 2nd ed.; Rose. R. Act. 486. 
COII.tin, trade. a Cowen, R. 713. 
CallIIt_'. Su,d. Pow. 76. 
Cotiecto6le. 8 W.t ... R. 361. 
C_e,o. I Ser,. &. Rawle, 224; 2 Pet. 

R. 69,94. . 
C.mmtnced. 14 F •• t, 539. 
Co_rct-Nam'!otion. 9 Wheal. I. 
C_moditi". 12 M .... 256. 
C_OII lafll. 3 Pet. 447; 1 G.n. R. 

19. 
C_led. 12 Wheal. 493; 12 Wheal. 

R- <486. 
VOL. 1.-28. 

CON 

C_Iali... 5 DiaD. 387: 6 BiDD. liS ; 
4 Yeltea, 551. 

CondUion, perf_ttl. 1 Call, 561. 
Confidence. Boyle on Char. 319. 
Conaent-SubmMlion. 9 C. &. P. 722 • 
COIIIenlailk line,. 10 Ball' &. Rawle, 

114. 
Conlmtl unkRCl107l. 3 TauuL R. 303. 
ConeenMn' 'filed, or .. IIOOD U coon

nienL 19 Vea. 336, 390, not.. 1 V .. jr. 
366. 

COlletgGllee. 2 Ser,. &. Rawle, 498. 3 
M .... 487. 

Coll1licted. I Wheal. 461; 15 East, R. 
570. 

Coppu.J •• tened. 24 E. C. L. R. 415. 
C .. ,. 2 Walh. C. C. R. 498. 
C .. ". W rigbt, 121; Pay hit OWD coats. 

1 Hayw.41l5. 
Cotton in bait •• 2 C. &. P. 5~5. 
Court of record. 5 Obio R. 546. Vide 3 

Wend. 267. 
C/1IItnont.. Provided alway .. and it i. 

agreed that the letIIIOr .hall find ,reat tim
ber. Bac. Ab. Covenant, A. I oblige my
eclr \0 pay 10 much money. H.rd.178. I 
am content to giye A ten pounda at Mi
ellaelma., .nd km pound! at Lady..day. 3 
Leon. 119. With uaual C01'enaDte. 15 Ves. 
528; 3 An.lr. 700. 

Credible ,oilnt ... 5 MOl .. 219; 12 Mallo 
358; 17 Pick. 134; ~ Bailey, R. 24; 8 
Conn. 254. 

Crldit. Mutall crediL I Atk. 228. 7 
T. R. 3i8. Montag.oD Set.oft',.&d. 81'aqoL 
22. S. C. 4 Eng. Com. Law Rep. 4; 1 
M ..... h. R. 190, S. C. 4 Eng. C. L. 335. 

Creditor • • nd ,,"'epen' purcultr'. 5 
Cranch, 165. 

Croat. 5 Pick. 163. 
Currency. 1 Ohio R. 119. 
Carrent mone,. 1 Dall. 126, 176. 
Carrt1ll rille'" t1fcun8' ,. be .tUed. 9 

Milca, R. 442, 443. 
Current bank ,""e.. 1 Hamm. R. 178. 

See allO I Hamm. R. 531; I Deece, R. 152; 
3 Lilt. R.245; 19 lohn. R.146; IDalL 126, 
176. I Ohio R. 119. 

Catting. Ru-. &. Ry. Cr. Cu. 104. 
Domagtl. 5 Cowen, 161. 
DomlUl. Bac. Ab. Coate, CL.) 
Donger •• ftAe DllIIiption. 9 Walts. R. 

87. 
Dllte. Co. Lilt. 46, b, note (8); Balatr. 

n. 177; Sliln, 382; Com. Dig. Estales, G 
8.; Id. Bargain and Sale, B 8: Id. Temps. 
A; Vin. Ab. E.talea, Z a; Jd. Time, A. 

Day, (rraction of) I Cowen, 594; 6Cow
en, 611; I Noll &. MeG. 405: 3 PeDDa. R. 
245. 

Dol) of tA. dote. Co. LitL 46 b, DOle, (8) ; 
Vide Date, abo1'e. 
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D.p. Ronning cI&y8. Wariling .y .. 
1 Bell'. Com. 577, 5th ed • 
.Doli~. M.& M.137; 3C. &P.85; 

s. c. 14 I!:. C. L. R. 219. 
Dal'" Sw.nK.161. 
De"', eonl""'etl, 2 8. & c. 762; 9 Eo 

C.L R.236. 
. De"" due '0 me.' Illy /lee_H. 9 Sim. 16. 

De"" ftotO.due. 3 Leifb, R. e. See 4 
RawJe, R. 307. 

Declti.re. 3 Co. 82, b; Co. Lilt. 76, .. 
290, bi 3 T. R. MS. 

Deed. A ,ood and II1IlIicieDt cIeed. 
Wright', R. 6«. A IfOOCI and .u8icieDt 
warranty deed. 15 pick. R. 546. 

Defaull. Platt on Cov. 335. 
D¢nitillt. I Watta, 257. 
Delieered. 7 D. & R. 131; 16 E. C. L. 

R.~77. 
D __ iftfua. 9 8. & R. 123. 
»emue. II (;ainu'. R. 188; 8 Cowen', 

R. 36; 4 Taunt. 3:l9; 8 Millo R. 201 ; 8 
Cowen,36. 

Ib depGrt. 3 M. &. S. 461. 
DtperuJing. 5(;0. 47,48; 7 Co. 30; 9 B. 

&. C. 755; 4 Bin,. 561; 8 8. & C.635. 
DepollentbelitDt •• 2 Str.lt09,1~6; 2 

Barr. 655; 1 WiI .. 231. 
DtlCtfltI... 3 Bro. C. C. 367. 
DUMIL 2 Pet. R. 94; 1 8. & R. 2'24; 

11 S.&R.D. 
Duire. 1 Caine.'. R. 84; 1 Oro. C. C. 

489. 
DnMn... 3 Cb. Com. L. 471. 
DetMe. All m_u.,e, landa, 17 Vea.64. 
Diligent inpiry. 1 Meip. R. 70. 
DUelta,.,,,, Her receipt to bo a .oJBeient 

diacharp. 3 Bro. C. C. 362. 
Dieeount-Diacou.ud. 15Jobn .. 16R; 8 

Wbeat. 338; 4 Yeal.ell,W3; 2 Cowen, 376; 
19 Jobn .. 332. 

DUJIIM of. 1 Watta, 386; 3 Atll. 2117; 
Rub. 011 Willa, 3, Apps. 11018 3; 14 Pet. R. 
529. 

lNtiller. Pet. C. C. R. 180; " Wheat. 
148. OUt"""t.. 11 S. & R. 23t. 

DirJide. Soyle on Cbaritiea, 291. 
DieUiow. 4 T. R. 224, 469. 
Do 1M fteedfal. 4 £top. 65. "Eap. R. 

66. 
Datil 6!trpill au HII. "Monr. R. 463. 
DOIII. tAt Mid ere.k witlt 1M .eeeral 

meander. ,AnIOJ. 2 Obio R. 309. 
Dlle. 3 Lei,h, 389; 4 Rawle, 307. 
Due ..t B. 2 Penn. R.67. 
Dlle..t B. 894 Oft .",."d. 5 Day, R. 

337; and _ 2 Cuwen, R. 536. 
Due eouree of Inlll. 3 Crancb, 300; 5 

Crflfleb, 363; I Wheat. 447. 
Dill" Aonollred. 7 Taunt. 167 i t E. C. 

L R. 63 i 7 Tauut. R. 164. 

CON 

Dp,ttJitMItd cIrildrn. 5 DIY, 517. 
Dym,IPitAout u.ue. 12 Eut, !i53; 3 

Ea.&, ::IUS, 491; 1 Vea. Jr. 5~; 10 Vea. 
562; 17 VNI. 482. 

Dyill, teitAnl """'"l une. 10 JoLn .. 
R. Ill; 5 Day, 20 i 2 8ro. C. C. 553. 

BIIelt. 1 8. &. c. 682; 8 C. &. R.I84, 
BIItkrra. Co. Litt. ~ b. 
Eftae. 13 Ve& 39; 15 Vea. 326, S07; 

Cowp. "9~. Ealatea and eIFeet.. 1 yee.&. 
Beam. 406; I Baa&, R. 53; 11 Eut,!l9O ; 
Ru .. &. Ry. Cr. Cn. 66. 

Eft,,,,, ••• ,. 15 John. 385, 390. 
Entreat. 2 Madd. 458; 2 v ... &. Baa. 

378. 
EquGlly. Cowp. 657; 3 Villi. 260 i Don,L 

760 ; 9 East, 276. 
E",.uy to be divided, thi. phrue _

atrued. I Rap. Lelf. 266; I Atk. 494; 3 
8ro. C. C. 25; 5 Vea. 510; Ado. 310; 3 
S. & R.135; 1 Wila. R. 341; 1 Dea\ll. 
329. 

Erect. 8 Ve& 191; 3 Mad. R. 306. 
Error. ucepted. Gow on Partn. 136 i 

3 8m. C. C. 266. 
&ta61uhi.,. 3 Madd. R. 306; Boyle 

on Cbar. 93; :l Cox, 3If1; S. C. 4 Oro. C. 
C.326. 

E.uJte. 3 Cnncb, 97 ; 3 Yeatee, 187 ; 6 
Bion. 97 ; 2 Binn. 20; 6 Jobn •. R. 185; 1 
Waab. R. 96; I Call, 127; 3 Cau, 306; 2 
Noll&' M'Cord, 380; 1 D.U.226; 12 Serg, 
& Rawle, 54; I Yeatel, 250, 380; I Balli:. 
236; 6 T. R. 610j II I!:a.t, 246; 2 Ve& & 
Bea. 222; 2 Atll. 38; 3 Atll. 486; Ambl. 
155,216; 12 Mod. 592; 1 T. R. 659,n; 
8 Vea. 604; 9 Ve •• 137; 1 Cos, 3~; 2 
Vea. &. Boa. 225; 18 Vee. 195; 3 Vel. &. 
Bea.160. Elllate Ind "IFllCta. 1 Vel. & 
Dca •• 06. Temporal e8la18. 8 Ve •• 617. 

E.uJ,.. All the reaidue or my eetal8 01 
every, Dame and ilind. 4 Law Rep. 256. 

Eiwry of litem. 12 S. &. R. 158. 
ErIid,nc,. Cond.eitleftlidnlu. 1 Leich" 

N. P.307. 
Eftluitll of coeQ. 1 Eelw. R. 583. 
&pmatiora. Boyle 00 Char. 319. 
Ezpen.". 15 Serll"' k R.wle,55. 
Es'md, 1 Paine', R. 385. 
Fadory ,nee.. 2 Conn. R. 69. 
Fa/a,'y. 2 M. & Belw. 379. 
Family. Cooper's R. 117; 8 Vea 604. 
Farm. 6 T. R. 345. 
FatAer, on tAl part of 1M. 1 Berg. & 

Rawlr,224. 
Feeder. 13 pfeil. SO. 
Fifty po".d., (501.) Sid. 151. 
Filled. I Breele'. R. 70. 
PiMI. Finll and concloaive. 5 Binn. 

387; 6 Binn. 128. Final judgment. 2 PeL 
R. 264, 464. It'ina! decree. 8 Wend. 24~ 
t'jnall8tllclII8Dt and clec:ree. 4 Am. Dig. 
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i83; 1 Baht. 195; 17 Ser,r. &. a.wle, 59, 
340; 14 Serr. &. Rawle, 396; 1 Peooa.R. 
2fi; S Pet. R. 4". 

Fill'. 5 M. &. W.535. 
Pinal,. 4 So &. R. 135; 1 Browne, R. 

158. 
Fir" bor_ -. 1 VeL S90. 
P.r" ___ or ~i",er_.. 4 II. &. 

0. 56. 
Pir"W"_inetL 1 Ser,. &. lU"le, 

89. 
Pint or tlerli,., COlI. 1 Stuart'. (1.. C.) 

R. SIS. 
Pizetl I-it"",. 6 C. &. P. 653. 
FelfJ MIrI.. Touch&. 93; Co. Lilt. 

&. 
Ptn'. Dou,I. 68i1; 1 Saud. 3SO, Do"; 

Willa, 157. 
Por "lid ill co • .ulerlltioa '" dollar,. 

7 Verm. 52i1 ; 6 Verm. 411. 
For ,1IC1 t-" ., IN lAid fit. 1 Cbit. 

Com. Law, 495. , 
For .lIM recn.e4. 18 John. 60. 
Por lDAieh Ae ... ROt __ ,tL "Burr. 

SI~6; 1 T. R. 116. 
P" __ it _'COIle ..... 1 Pet. R. 

151. 
Fomp wu.. 19 John. R. 146. 
Foreip ,.,rt, pill". II Gao. R. 4. Foreirn 

YOJIp. I Gall. R. 55,1411. Fareirn put. 
19 JOllD •• 375; 4 Am. Law Journ.l01. 
hap eltJU. 5 Pet. 1. 
Forap -"- 1 GIlIl. R. 58. 
Foreiper. 1 Pet. R. 3.(9. 
'or,fJIIJ'. 6 Cruiee, ~l; 4 Dane'. Ab. 

c. 129, arL S, ~ 14. 
ArtAIDiIA. 1 MOo &. Malk. 300; S. C. 

IQ Eo C. 1.. R. 313; 9 C. &. P. 706; S. C. 
3d Eo C. L. R. 299, 301. 

Four .. ill,. 1 Mod. 90. 
FIIIIrtA ptlrt "'" .... ill No Cra. Eli .. 

186; I &r. 695. 
Foaol. 1 R .... C. &. M. 568. 
FreudidelltZ,. Willa, 5~; 1 Chit. PI. 

376. 
FrH of "eereg', 16 Eut, R. llU. 
Pre. of ptlrtieular .e.rage. 16 Eut, R. 

14; 15 Eat, R. 559; Code de Commerce, 
art. 409. • 

Free on6oerd "foreig- Mip. 3 Campb. 
R. 270. 

Freel, eo" ".jllJld. o,wp. ass; 3 Burr. 
1895; 11 East, R. 1120. 

PreWk. 1 M __ , R. 1 I, 12. 
FroIlL 1 Manh. Ine. 261, a.; 2 Cowen, 

605,606, n. 518; 15 Muz. 193; 1 S. &. R. 
411; 3 S. &. R • .(96; 5 T. R. 283; II Saund. 
158, b, n. 6; 50,m.Dir.335; 4Cruiee, ~; 
Greenl. Caz. 9. From and after. 9 Cnnch, 
1M; 2 o,weD, 606 D.; 4T. R. 659. From 
the day or the date. o,wper, 717, 7S5. 
From tbe date. 15 S. &. R. 135. 

OON 

l""nIIIl000 Ie 3000 6uMeZ, of,...... 4 
GreenJ . .(97. 

p,.. tA_fortlt. II Mer. R. 431. 
Fre. "fill tlfter tAt p.,.ing of tAt "et. , 

T. R. 660. 
FroIIt eo tAt ritHIr. 6 M. R. 228, 299; 8 

N. S. 576; 9 M. R. 65&. 
Fully. Pow. o. Monr. 83, 858. 
P.,. 7 o,wen, !JOt. 
P"rait"H. Amb. 605; 3 Vee. 311; 1 

JohD. Cb. R. 329. FurDiture at --. 
3 Madd.27&. 

G,ldi"l't "w,. ] Leach, C. C. 73, n. 
G~ 2 Y. &. C. 683; 21 Juri8&, 

152. 
Gift. I rift tbi" note to A. 4 V .. 565. 

I return to A hie bond. 3 VeL 231. 
Gi.. 2 Cain .. •• Rep. 188; 7 JohD. R. 

258; II John. R. 122; 5 Greenl. R. 227. 
Gi.slldp""t. 1 Hayw. R.25I. 
GIaB vitA _"~ tm. titk up. 11 Piok. 

R. 41. 
Good. 5 M. &. W. 535. 
Good "M .q6ieint deed. W riCbt, 6"

Good and .ufficient warraDty deed. 15 
Pick. 546; ~ JobD. 130; 4 Paige. R. 628. 

Good _claaJJta6le goode. 3 Campb. R. 
462. 

Good _i. Wrirht, R. 471. 
Goode. 2 VeL Jr. 163; 3 Atk. 63; 1 p, 

WI1I8. 167; ! P. Wma. 302; I AlL 17), 
177, ISO, 1~; 1 V ... Jr. 237; 1 Bra. C. 
C. 127; 11 Vee. 666 ; 1 Manb. In,. 319 ; ., 
TauDt. 191 ; 2 B. &. A. ~7; 4 8. &. A. 
206; 9 £ot, 215; 5 MUDD'. R. 544. 

Good. "M d"tt,Z,. 2 B. &: A. 335; 1 
Leil(h'.N.P.244;1 Yeatee.101; llWalt8, 
61; 801. 33; 2 East, P. C. C.lS, .. 37; 2 
B. &. A. 259, 327; 6 Bin,. 363; 4 MOo &. 
P.36; 1 V ...... 363; I Atk.I65. 

G_lUlUnt or otAer _"ritiel. 9 Sim. 
104. 

thertg.. Co. Li&&. 5; Plowd.197 Touch. 
93. G,.."" bargain, .. 11, alien, and CODfirm. 2 
Cain .. '. R. ltld; 7 John •• R.258; (;0111. Di,. 
GDaranty, A. 

theM,6ori .. "U. 4 Dall. 441 ; 2 Binn. 
99; 1 a.wle, 377; 1 Serr. &. R. 50,438; 
4 KeDt'. Com. 460. 

Grellt .rad d_il,. 4 Wend. 502; 8 
01_0, 36; 9 Vee. 330. 

Or.ntH. 1 Cowen, 509. 
Grourad. 1 SDPP. to Vee. ir. 510. 
Groutul-r,nl.. I Merjy. 26; ~ &r.l020; 

1 Bro. C. C. 76. 
HeI.ita61. repair. 2 MOo &. Rob. 18&. 
Helf ".il,. 9 B. &. C, 714. 
He, berg"ined aM 1tIltl. "01"80, 225. 
He.. ! BendL 34. 
Heei-q. 2 Vee. 427 ; 11 Ad. &. EJ. 273; 

39 E. 0. ·L. R. SO. 
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lImill,diUrn. 7 T. R. 32t; 7 Vea. 
453. 

He payi", tAneout. Dick. «4; 3 Eot, 
890. 

He .Atdl 6tJ tiell Nl~. 2 Joh •• Rep. 
395. 

Heir _k. 4 Vee. 794; lb. 3~6. 
Heir,. 1 Car. Law Rep. 484. 
Hei" at lalll. .. Rand. R. 95. 
Hei" of t~ body. 2 Bligh,49. Vide 4 

T.R.300; Id.tltI; 3T.R. 373; 3Vee.jr. 
257; 13 Veil. jr. 340. 

Heir'f_le. Co. Lill. 24 b, n. 3; 5 Bro. 
Pari. Rep. !l3; Goodlille y. BurleD.baw, 
Fearne, Rem. Appx. No. I. 

Hrir. of tile wife. 6 Yerg. R. 96. 
HellcefortJa. 8 Serg. &. Rawle, 133. 
Her. U)euaUII. R. 353. 
Her part aforelllid. .. Dowl. &. R. 387. 
HereiRllfter-Hereillbcfore. 1 Sim. Rep. 

173. 
Hereditame"t. 1 Salk. 238; MOIl. 242; 

3 T. R. 3atl; 7 T. R. 5~8; tl T. R. 505; 2 
B. &.P. 247, 251. 

Ride.. 7 Cowen, 202. 
HigA '/!/JI. Russ. &. Ry. 243; 2 Leach, 

1098; 5 Muon's R. 290. 
lIi,ra or Hi.. 2 Ves. 213. 
Home.tead-HomelttlJd farm. 7 N. H. 

Rep. 241; 15 John. R. 471. 
Rape. Boyle 011 Char. 319. 
Hor,e. I Scllm. R. 304. 
Hor.e, fIIIIre. and /folt.-Cattle. 2 East, 

P. C. 1074; I Leach, C. C. i2. 
Hou,e I liw ira alld gardera to B. 2 T. 

R.298. 
Ilouaehottl goodI. 3 Ve ... jr. 310; 1 JOhD. 

Ch. R. 32'J; 3 P. Wm •• 335. 
Hou.elaold furniture. 2 Hall. R. 490. 
I return .A Aia bolld. 3 Vee. 231. 
If. Touch.. 123; Co. Lilt. ~04; Id. 

214 b. 
/mprofleJlltflt. 4 Pick. 204. 
In aU tlae mOll,1a of Mily. 3 W. C. C. R. 

140. ' 
111 eurrtflt bad nllte.. 1 Ram. R. 178. 

See alsu 1 Ham. R. 531; 1 Breese, R. 15~; 
3 Litt. R. 245; 1 Ohio R. 119; 1 Dall. R. 
126, 1'16; 19 John. R. 146. 

Ira d,fault of .ueA iane. 7 East, R. 521 ; 
3 T. R. 484. 

Inf"Ue.t cortfidmce. T. & R. 143. 
111 money or RtlrrM.. 4 Bibb. R. 97. 
In tAe I/Cf!upation of. 2 Bing. R. 456; 1 

B.&. C. 350. 
Itt ea.e of tAe deotla. Bwanst. 162. 
I_e. If MaR •. R. 372. 
lrade. Co. Lill. ~ b. 
Ittdebted. 15 Serg. &. Rawle, 142; 3 

Caineos'. R. 323. 
latlef_ible ,itl,. 3 Bibb, R. 317. 
Indo".. 7 Pick. 117. 

CON 

h!1l_ac:riwte. 1 Moody, Cr. Cu. 34, 
38. 

lIIAabitanta of a nrigA6ourAootl. 10 Pick. 
R.367. . 

III/IOl_t c:irc:umlfmlc:e •• 2 Rarr. Di,. 
8O'J; Chil.oo Bille, 120. 

III/elided to be recorded. II H.wle, ] 4-
latent to defraud-latent to duriw. Rob. 

Fr. Con\,. 30; .nd _ 8 John. R. 446; III 
John. R. 3~; ~ John. Ch. R. 35; 4 Wheal. 
R.466. 

Intell" .nd purpaen. To an inleDta aDd 
purpose.. liVes. 530. 

/Il.w8lme,,'. ]5 John.,. 384, 392. 
lrregulDrity. 1 Cowpn. 735, b. 
I. indebted to tAe plaintiff ill troDn'. 1 a; 

BI.918. 
I. indebted to tlae plailltiff UPSII prwrian. 

2 Dougl. 467; and _ Say. R. 109. 
III"e. 3 Ve,. &. Bea. 67; 13 Vee. 340; 

3 Ves. 421; 7 Veil. 5~; I Dall. 47; 1 
Yeates, 332; 3 Ve .. 257; I Cox,38. Fai
lure of iuue. I B. & B. 1. Die without 
iuue. 17 Ve .. 48'2. 

III"ably. 3 ChiL Pro 705. 
It .laatt alld _y be lallljuL 1 Ed",. R. 

84. 
It .laaU be """ful. 3 N. B. 538. 
Ita quod. Ld. Raym. 760. 
Joint alld equal proportitnu. Joiwtl,. 

Ambl. 656; I Dro. C. C. 118; 2 Rop. Leg. 
267. Joint and several. 2 Day, 442; 1 
Caine .. Cu. 122; I Consta. R. 4IS6; 1 Cox, 
200; .. Deseaas. 148; 7 Ser,. '" Rawle, 
356. . 

Judicial proceeding.. 5 Obi". 547; 3 
M. It. 211j; 4 M. R. 4.'iI; 6 M. R. 668; 7 
M. R. 3'~; 9 M. R. 204,325; 10 M. R. 1 ; 
1 L. R. 438; 3 N. S. 551; 5 N. B. 519. 

Junior. 7 John. 549; II Coon. R. 293. J"., d,,,,.. I BinD. 209; !J Ma •• 62. 
Kin. Next of kin. 15 Vee. 109; I ... 

583; 3 Dro. C. C. 355. Next of kin, or heir 
III law. 4 Vea. 469. Nut of kin in equal 
degree. 12 Vee. 433 •. 

K"owi"l and brilt, pri", to. Platt on 
COY. 33t1. 

Lamb-Matto ... 1 Moody,Cr.Cu.I.ft; 
and ace Rua .. &. Ry.497. 

Ltul paaf-Awp" "" po". 3 Cowen, 
70. 

Ln.t ric:"-. 20 John. 502, 
lA., lDiU. 'I T.R. ]~. 
Lalli oftlat land. 2 Yerg. 554. 
lAlllflll. Lawfal IJl:ir. 2 T. R. 120. 

Lawfill dLfl of conyeyance. 2 Serg. &. R. 
498. Lawful money. I Yesta, 3j9; 1 
Dall 126, 176. Sh.lI be lawful. 2 D. &. 
R. 172; 4 B. &. A. 271; 1 B. &. C. 35,8. 
Lawful title. 1 Blaekf. 380; 2 GreenL R. 
Ill!; 1 U John. R. 266. Lawful deed. 2 S. &. 
R. 498; Caae,106. 
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LntJjrIIly"-fIIktL 2 M. &r; s. 525. Johu. Cb. R. D31. Money OIIly. 7 T. R. 
Lternrtg children. 7 T. R. 322; and _ 539, 549. 

7 Vea. ~3; II Vel. ~04; 6 T. R. 307. Vide AIuney-tnoJl'Y" 14 John. R. 12. 
H.ving children. AIolley deposited ira covrt. 2 Gall. R. 146. 

lAga' rtpreum.ti1lU. 3 Vea. 486; 3 Mora.!} ira ",efllnd •. 5 Price, R. 217. 
Bro. C. C. :tJ4; 1 Yealel, 213; 2 Yeatee, Moruy.. I Jobn. Ch. R. 231. 
585; 2 Da11. 2OS; 6 Serg. & Raw1e, 83; 1 Mor. or It ... 2 Pow. Mortg. 445, .. note ; 
Anelr. 128. 2 Hen. & Munr. 164; I Ves. & B. 376; 2 

I.c-M. Bac. Ab. A .. ompeit, (F) ; 2 W ils. Barn. & Ado!. 106; S. C.22 E. C. L. R. 36 ; 
141. . 1 Yeates, 309; 6 dina. 102; 4 Serg. & 

lAt. 5 Wbart. R. 278. Rawle,493; I Ser,. & Rawle, 166; 5 Serg. 
Lnel. 5 Ad. & EI. 302. & Rawle,l!60; 1 Munr. 336; 2 Saund. 305, 
Life e.tate. .£500 to the IOle nl8 of N., b, n.; 4 Muon'. R. 41t!; Su,d. Vend. 231, 

CII' of her children ,Oreyer. I Cox, 341; vide 2; Ow. 133; 1 Calnpb. 337. 
]:l Vea. 295; I Roae,200; 13 Ve .. 486; 13 Mounlllira. I Str. 71; 1 Burr. 629. 
Vea. 445; 2 Eden, 323; Amb.499 ; 4 Bro. Mlltul crtdit. 8 Taunt. 499; 4 Bntr. 
C. C. 542; 1 Bay, 447. 2222; Cooke', Bonke. Laws, 536; 4 T. R. 

LiIIIit and appoirat. 5 D. & E.llU. 211; 2 Smith's Lead. Ca .. 178, and the 
Liraen. 3 Uro. C. C. 311. Cales there citrd. 
LiueliNlGd. 3 At •• 399. itlyjilAing pI"e. 1 Whart. R. 137. 
1Mt or not INt. I Mar.h. Ina. 332; My Aolf (JtIrt. II East, R. 163. 

Park, Ina. 25; 5 Uurt. 2i1():J ; Weak. 345. My iraA.Titance. Hob. 2; 7 Eut, R. 97. 
Lt.f .ugar. 1 Sumo. R. 159. My 'tum childr"" naming OIIly N. 2 
Lot No. 54. 1 Verm. R. 336; 18 John. Colle, R. ]84. 

R. 107; 5 N. R. Rep. sa. ~~ ,rttperty. 17 John. R. 28]. 
JItad.. ] (''rancb, 239. My AoIut, lind IIU tAllt ,ltaU lie ill it lit my 
JItade Ail Rot. to til. plaintif for '760. deatA. I Bro. C. C. 129, n.; 11 Vee. 662. 

1 B_'. R. 122. My rigAt Aeir' em tA. part of"" lIIotAer. 
Jlak, 0DeT au grant. 18 John. 60. 4 Vea. 766. 
Mairatenatte •• 4 Conn. R. S5t1; 2 Conn. Namlllnd 6lood. 15 Vea. 92. 

R. ISS. NauigalM ritleT. 6 CoweD, 528 ; 21 Pick. 
Mark. Trade mark,lI08 19 Pick. 214. R.344. 
Married. DyingDDmarried; witboutbe- N.ce""ry. 4 Whoat.413,4IB; 7Cowea, 

iog married, and having children. 1 Rop. 606; 2 A. K. Manh. R. 84. 
Le,r. 412; 3 Vea. 450,454; 7 Vee. 454. Ntc,""ry implication. 1 Vea. & B. 466. 

Mauer ira cllntr'ODlr'Y' 2 Yeatra, 276; 1 Ne,dfuL 4 Esp. R. 66. 
Serf. &. Rawle, 26l1; 5 Bian. 522; 3 Dan. Nezt. Stra. 394; Cro. Jao. 646, 677; 
404; 2 Dall. 260, n. Baa. Ab. Conditions, P 3; 2 Joho. 190; 9 

Mauer in dilput.. 3 Crancb, 159. CoweD, 255. 
MaUer'indifer'IUl'.5M .... aa.a. Ne:r:toflein. 15 Vea.109; 15 Vee. 536; 
JIIIy. 1 Blund. 58, n. 1; 5 Johna. Ch. R. 3 Bru. C. C. 355; Ib, 64; 14 V08.372. 

_101; 5 Cowen, J 95; 14 &ll,. & Rawle. Nr.zt of kin, or beir at law. 4 Vea. 469. 
~; 1 E. Co L. R. 46; I Pet. R. 46. May Nezt of lei. equal in de, .... 12 Yea. 433. -en. May .uClat. lb.; SL 8 ok 9 W. 3, Non."rri."l. 2 B. & C. 564. 
Co 11, I. 8. Non.,.aident. 4 L. R. 11 • 

.Yeadaw. 5 CoweD'. R. 216; Co. Liu. NorIIaerly, 1 John. 156. See 3 Cain ... 
4 b. 293. 

JlIII.. Platt. DO Coy.3S4. 5. NortIa"",rd. 3 Caioea'. R. 293; 1 Joba. 
MercAlllllllblt. 3 Campb. R.46!1. R. 158. 
AIercAallttllM quality. 20 Wend. R. 61. Not. or "". 7 Sor,. & Rawle, 465. 
ibN..,' IIU .,e. Cro. Elia. 89; 2 Not .. CllrTtnt iR tA, city of N" YlII'l. 

Ch. Cu. 27; 2 T. R. 498; I Boa. & Pull. 19 John. R. 146. 
63. Notie. of /lCtiott. 1 Bolt'. N. P. R. 27 •. 

Jf'1lL 5 Serg. k Rawle, 107. NOIII. 3 PennL R. 288, 9. 
Mill 111111. 1 Fairf. R. 135. OcClipiOfl. 1 Breeee'l R. 70. 
)fill lit.. 15 Pick. 57; 6 Cowen, R. Of. 2 T. R. 431. 

677; 11 John. R. 191. Of lind COIIllIrn'''g. 4 M. & Bel". 169 I, 
MiI_r. 16 Eut., 110; 2 Stark. N. 3 Caioea'. R. 329; 5 JobD8. R. 211; 7 

P. C. ~; Dool. Pro 238; 3 Camp. 2!1; 2 Jobnl. R. 264; Ib. 359; 3 Binn. 517; 1 
Clinea'. R. 362; 13 Jolm. 486. Binn. 537; 5 Binn. 218. 

Molt.&. Mo. 402; S. C. Cro. Eliz. fil. Off_e. 9 Car. ok P. 525; S, C. 38 E. 
JIcmey. 15 "ea. 319; 3 Mariy. 691 i 1 C. L. R. = 
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OlW, or ,.6& lru". 9 Cowen, i9 n. ; 
90 Joho •. 492; 1 Muor. 468. 

On. 21'. R. 431. 
O. arri .. L 2 Campb. R. 632; Id. 321. 
On "'or.. 1 Bns. &. Pul. li11. 
On Q elrtflm. 3 Sumn. R. 110. 
On ptlymetll of cOIle. 6 Cowen, R. 582 ; 

S J. J. Mor.h. 2j3. 
Onc. • Vltrk. 4 Peten', R. 361; 2 

Milea, R. 150. 1';1. 
OM tiJoluand dolUue to the childrtn of --. 

9 Verm. R~ 41. 
O!fRly. 2 lOlL 51; Bac. Ab. Merchant, 

&C. 
Or. construed orad. 2 Rop. Leg. 290; 1 

P. Wm •. 4:J3; 2 Coli:. 213; 2 P. Wmp.383; 
9 Atk. 6(3; 6 Ves. 341; 2 Ve •• Sl!n. 67; 2 
Btr. 1175; Cro. Eliz. 5'~5; PoJluf: 645; I 
Bing. 500; 3 T. R. 470; I Ve~. Sen. 409 ; 
3 Alk. 83, 85; I SUPI" to Veil. Jr. 4l:i5; 2 
lb. 9, 43,114 i 1 YeateR, 41, 319; I Serg. 
& Rawle, 141 i 1 Wend. 3!J6; 6 Toull. n. 
'l1l3 Ind 10.&. Vide Dilj"ndi"e. Or I"y 
other person. ]5 Weod. 147. Or by any 
other person. 3 Marsh. 720. Or el .. where. 
2 Gall. R.471. Or olherwiae, 1 Chit. R. 
205, 6 i Hawk. 0. 25, R. 4. 

Orchard. Cra. Eliz. 854-
OriginaL 6 Whent. 396; 5 Serg. 4:. 

Rawle, 5"9. Vide Cou"" of &he Unittd ., ... 
Orphan. 3 Mer. 48 ; 2 Sim. & Stu. 93. 
OIher. 1 Brock. R. 1t!1. 
OIAer wiling. I Rnwle, 231. 
ru.r";et. I Gal1. R. 39. 
Ou, of t/ •• ela'.. 1 John,. C .... 16. 
0", oj,h. cOlllllry. 3 Bibb, 510. 
O"t of '''eir joint I"ad,. accortlin/lIO &he 

artielre 01 lUaot:ia,ion. 4 S. & R. 356. 
Ou(jil,. I Slory, R. 6113. 
OuUoUle. 5 DilY. 151 ; " Cono. (46. 
Ooer tlae ft.. Kirby.2<J9. 
0 ... Ult. 4 Rawle. R. 68. 
Olllftrd by IA(,III. 5 Cowen, 509. 
Ozgtrng. Touehe.!l3; Co. Lilt. 5. P., .. ge f"fHI". 2 Ld. lIaym. 1410. 
P_ing tArougA IA. loulII. 6 Ohio R. 

1ft. 
P.!I"hl.. ]4 Vee. 4iO; J6 Ves. 112; 2 

Sopp. to Vea. jr. 296; 13 Ve •. U3; 3 Ves. 
13; 2 Bro. C. C. 305. 

Paying. Rol1. Ab. 411; Bao. Abo Con. 
ditiut.., A; Lane, 56, 78. 

Paying tllt'rHllt. Diek. 4·U. 
Paying ,..,/y orad eoery year. 3 Lam. 

Dig. 187. 
P~ncil IDrili"If' ] Eecl. R. 406, 'l; 5 B. 

4:. C. 234; 7 00\\'1. &. R. 1iS3; I !iitark. R. 
267; 1 Phillim. R. 52, 53; ~ l'hillim. R. 
173. 
P~r ,,"'nI. Dae. Abo Covonllnt, F. 
P~r .. ittinll and eufferi"g. 6 Duro. & 

Cra VIIS; PiaU on CoY. 33tf. 

CON 

p",.,..z. II Bro. & B. 27 ; S. C. 6 B. 
Moo. 159. 

Per_ liable. Eden', Bankr. Law, 146. 
Perl_I utat.. 1 Vee. & ".415; 4 

Veil. 76; 1 M'l'.ord, 349; 1 DalL 403; :l 
Rawle, 16·1; 5 1\1&800, 544. 

PerlOnolonamente. ] Ben. R. 189 •. 
Perlo".,l r."ellentati"r,. 1 Aut. 128. 
Pig •. -Caltl('. RUIIII. &. Ry. Cr. Cat. 16. 
Ploce-Ofo.. 1 Monf. 468. 
Plant. I Mo. & MaIk. 341; S. C. 22 E. 

C. L. R.330. 
Plan'ing. 'l Conn. 1RR. 
Plto,ure. At ber pleasure. Boylo 011 

Chilr.30l. 
I'14ID la"d. Co. LitL 5; Plowd. 167; 

Touche.93. 
Poor. Poor kindred. Boyle onChlr. 31 ; 

11 Vee. 371 ; I Caines, R. 59. 
"ort. 2 B. & Ad. 43; S. C. 22 E. C. L

R.2a. 
POIetllilm. Coming ioto pouoaion. 3 

Br. C. C.lbO. 
Po"", coupled ",itA on iflllere". 8 W beaL 

203; 2 Cowen. 196. 
1'0UJtr of ollar"". 8 Piek. 490. 
Prt2dicl. Co. LitL 20 b. 
Prrfu.RC'. 1 Paine, 630. 
Pr~milt,. All tllo premiaes, J'l Vea.15; 

1 East, R. 456. 
Priu. A prico clear of all exponau. 2 

V.&. 8.34 •• 
PTior in tItIte. 3 Day, 66. 
Prieon c"orge,. 4 Greenl. 82. 
P,·iDllt. cilority. Turn. & Ru ... 260. 
Pro A B, CD. ]1 Ma •. R. 97. 
Proct'td to ,.... 9 Serg. & Rawle, 154; 

2 Pet. Adm. Dec. 97, 9t!. 
Pror.nldi"g. 2 East, R. 213; 3 Com. 

Dig. 48. note; I flail, 166; 8 Wend. 167. 
Pror«d,. 4 MdllOD, 529. 
ProcrtGli,-Procrearuiil. 1 M. & S. HU. 
Procure_n'. Platt on Cov. 331. 
Promite. .. I don't coosider the land .. 

your'.; proy. ynur right lO it, and I'll pay 
you for it." 9 Dow. 4:. R. 480; S. C. 2'l 
E. C. L. R.394. "I promise "e,," to pay." 
2 Atk. 32; Bayl. BiU ... 4; Chit. Bille, 54. 

Prolllil. '0 pay .., of &h. proceed, oj &h. 
".oU c,.,. 2 L. R. 2StI. 

Promi.lOry "ol.. Due A B three hun
dred and twollly.lIve dallal'll, payable on 
demand. 10 Wend. 675. To pay P D_ 
plaintilt's, or hi, or thoir order. 2 B. .. A. 
417. "I, D C, promise to p .. y E F the .um 
of 511. or hie order," .igned," 8 Cor elao 
H B." 4 B. & A. 679; 6 F .. C. L. R. 561 

ProprrtlJ. 6 Ser ... 4:. Rawle, 452; 11 
Johnll. R. 281 ; 6 Binn. 94; 18 Va 193; 
J4 East. R. 370; 2 N. R. 214. 

Proportion. Charge on eatates in equll 
proportion.. 3 Br. C. C.286. In j'1llt and 
equal pcoportion. 'l Serg. 6. RIlwle, 514, 
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PrNeCUt. IlliIA r§et:l. 12 Mod. 380; 2 
Belw. N. P. 1013, note. 

ProtIieo. Com. Dig. Condition,A 2; Lit. 
.. aw; Ib. 203, b; 2 Co. 71, b; 1 RolL Ab. 
410,1.30. 

Public policy. 9 E. C. L R. 452. Public 
ale. 4 Walta, R. 25e. Public trwst. 20 
Jobn. 492; 2 Cowen, 29, n. 

Pub/it".". 3 M. &. W. 461; 9 Bing. 
60S; 5 B.&. Adol. 518; 6 M." W.473; 
8 D. P. C. 392. 

Purcl&uing. 6 Ves. 404. 
QllIIlIlily and bo"nddry. 2 Caines'. Rep. 

141;. 
Bt,it.. 1 Alk. 421 ; ! Vern. ] 53. 
IWal action. 1U Pick. 473; lind see ]6 

Mil ... 4-i8; 7 Ml1es. 476; 4 Pick. 169; 8 
Greenl. 106, 13d. 

RtIIlm. ] TI1UDt. 270; 4 Campb. 289 ; 
RO&e,387. 

RtaOnable nalice. 1 Penna. R. 466. V. 
Rca.ollable lime, in the body of this wark. 

Rectipt.. 2 GIll &. Johns. 511. 
&enDed for record. 3 Conn. 544. 
Rectifl.d note ill paymtnt. 2 Gill &. 

John. 511. 
Rec.Uect. 1 Dana, R. 56. 
Rtcommendation. ! Ves. jun. 333. 529 ; 

3 Vea. 150; 9 Ves. 546; Jllcob', R.317; 1 
Sim. &. Stu. 387. 

Record IIlId Doclrd. ] Wat .... 395. 
Ree_red in a nit. 5 Wend. R. 620. 
ReCOll.ry. 2 Cainca's R. 214; 1 Paine, 

230,23t!. 
Rectifier of spirit.. I Pct. C. C. R. 180. 
Refill.. 1 Pel. C. C. R. 113. . 
Refus.. Renounce. 3 Rllwle, 398. Re' 

. fUse to czecule. 10 £. C. L. R. ti5; ] Hllr. 
Di,.U:? 

Rets/illll', see Uplee. 2 Ch. Rep. 146, 
394; Pro Ch. 401; tA •• 'remp. Tlllb. 215; 
1 P. WIR •• 321; 2 Ves. jr. 521; Ambl.70, 
507, 595, 6:16; Dick. 511, 380; 1 Bro. C. C. 
31; 3 Bro. C. C. 61,234; 2 Vern. 381; 3 
Ves. 231; 19 Vea. 323; 1 Tllunt. 163; 3 
Meri.,. Gd9; 5 Vea.529; 16 V.,... 206; Coop. 
R.215; Com. Dill" App. Devise of perl!ODal 
property, viii. 30, 31, 32; 9 Vee. 3~; 3 
Jler. 61:19. Nellt relatione III sisters, nephew. 
and niece.. 1 COlt, 234. Poor relatiOP •• 
Dick. 380. 

Rez-ulltlf-fUit claim. 10 John. 
R. 456. 

llnIt'"11tll'refi'" 2 Ve .. &. Sea. 61; 6 
JehUL Cb. R. 73. 

Repairs. 1 M'Cord,517. 
&priet.. I Yellt .... 477; 3 PenDl. 477. 
Re'lll"t. 2 Bro. C. C. 38; 3 VII!!. &. Dea. 

198; 5 M"dd. 118; 18 VeL 41 ; 1 Moody, 
Cr. Ca •• 300. 

Rlaiden/' 20 John. R. 211;!a Pet-Adm. 
8. 450; 2 Seam. R. 317. 
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R.aidmce. 8 Wend. 45. 
R"iduary. H·V ... 92. 
Residue, .ur'f/lUIJ, &te. 2 Atk. 168; 11 

Vea, 330; 14 'Ves. 364; I.') Vea, 406; 18 
Ve •• 466; Dick. 477; 1 Bro. C. C. 589; 4 
Bro. C. C. 207; 1 Vea. jr. 63; 1 Wash. 45-
262; 3 Call, 507; 3 Munf. 76; 2 Dca. Ch. 
R.573; Prec.Ch. 26'; 2 Vern. 690; Beyle 
on Char. 399; 8 Ve •• 25, 6. 

R •• peetiN. R~.ptctifl.l,. 2 Atk. 121; 
3 Bro. C. C. 404; 1 Meriv. :iS8; 2 East,41; 
Cowp. 34. 

Rtft. Alleyn, 28; 3 P. Wm!!. 63, n. 
Rest and r,.idll~. 2 Lee's Eccl. R. 270; 

6 Eng. Bcd. Rep. 122; 11 East, R. 164. 
ReDtTlion. If tho re,enion should DeVer 

fall to the tesllltor. 10 Ve •• 4S3. 
Refloktd. 1 Cowen, R. 335; 16 Job •• 

R.205. 
RigAt. 2 C.ine.'. R. 345. 
Rigid and title ill 1M deetl. 2 Ham. 

221. 
RigAt, title, antl inttre.t. 4 Pick. 

179. 
Rifl'r1ertl~r. 13 Pick. SO. 
RoUing.mill. 2 Watt. &. Serg. 390. 
Rllnning d4y.. 1 BeU', Com. 577,5th 

ed. 
To lIIil. 3 M. &. S. 461. 
&ilfrom. 3 B. &. c. SOl. 
&me. ero. Eliz. 838. 
Sa". ruours. Chit. Bille, 266; 1 Leigh'. 

N. P.4U5. 
&Ii.tied. 1 ~'Cord, Ch. Ro 53 ; 2 Joha. 

395. 
Satisfactory 1"1IOf. 10 John. R. 167. 
&Iwol. 1 M. & s. 95; Vin. Ab. h. L 
&I&00I. of karliinK' Wilm. Opin. &. 

Jlldglll. 14; 2 Vera. 3d?; 14 Ves. 7; 1 Sim. 
109 ; Jac. 4;4. 

&a ,'ore.. 1 Baldw. R. 504. 
&t:llrity. 1::1 John. 481 ; 3 Blackf. 431. 
&cared to be paid. 1 Paine'. R. 518; 12 

Wheat. 487. 
&e him paid. Fell on Guar. 36, 7; 1 Ld. 

Rllym. 224; Cowp. 227; 2 T R. 86. 
Sell. To sell. Boyle on Cbar. 307; 9 

Green1.128. 
S~Ullnd conNy. 3 Fairr. 460. See a. 

2 Green\. 22-
Seu for at tAe pit'. _tA. 7 T. ll. 676 ; 

S. C. 1 B. &. P. 524; 5 T. R. 564. 
&teltd. 2 Leach, 910. 
lStIIt",y IIC''', bei"g Glltl lyiflg ill tM 

.01lth-1IIt" corner of -- aectioJl. 2 Ham. 
327 ; see" Monr. 63. 

SAalL 1 Vern. 15:1. Shall be lawful. 2 
D. & R. 172; 4 B. & A. 271 ; 1 B. &. O. 
35; 2 T. R. 172; 1 B. & C. 85; 4 B. &. 
A.271. Shall and may. I E. C. L. R. 
46; 5 John. Ch. R. 101; 5 ('.owen, 193. 

BI&aU .ellet the pit" _1A. 7 T. R. 67&. 
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8lum. 3 Mer. 34S. De .ill B. R. 9 C. &. P. tiS; S. C. 38 
8Mre and MaTt alike. 3 DeuaUL 143. E. C. L. R. S7. 
8IIOp. 5 Day, 131 ; 4 Conn. 446. 7Yae .. id N. t Car. La .. ReIQ. 75. 
BAauld be .ec"red. 5 Binn.496. 7Yte partie •• 1,,111 abide "" de a_d of 
8iping. I, A B, do make thi. my will. arbitrator •• 6 N. H. Rep. 16'J. 

18 Vee. !t13. . 7Yte Hid plaimiff. 2 MaJ'Ih. R. 101; S. 
Siltier doUar.-Good., ~re. and mer· C. 6 Taunt. R. 12:4, 406. 

Wndin. 2 Muon, R. 407. . 7Yte .. me rmll and eOtlefllJRtl. 1 Bro. 
Si~ handleerehief. 1 Moody, Cr. Cas. 25. P. C. 522; 3 Atk. sa; Cowp. 1119; 2 Bro. 
8Icio.. 1 John. R. 385; 7 Cowen, R. Ch, R. 639, note. 

202. 7Ytem. 9 Watls, R. 346. 
&ltl. 3 Wend. R. 112. Them or any of tIIem. 3 Serg. &. RawJe, 
&ld aod eooDtyetl. 2 Serg. &. Rawle, 393. 

473. . 71,11. Then and there. 2 Atll. 310; 4 
Bole. 1 M.dd. R. 207; 1 Supp. to Vea. Ves. 69S; 1 P. Wma. 594; 1 Brown', C. 

jr. 410; 4 Rawle. 66; 10 Serg. &. RlIwle, C. 190; Ld. Raym.57i; lb. 123. 
~09; 4 W. C. C. R. :loll; 3 Penna. R. 64, 7lerta/ter. 13 L. R. 556. 
201. 7Ytereajttl'VlGrtla _'iRKing hit aoitl /II. 

Booft /II eontltDient. 1 Vea, jr. 366; 19 "lilt. 2 M .... 50. 
Ves. 31n. 7Ytne/ore lhe defendaot it indebted. 1 T. 

&utl,lIIuteornerof-ltuioll.2Ham. R. 716; ~ B. &. P.48. 
327. Thereunto belonging. 22 E. C. L. R. 171. 

8peeiaUy. 1 Dall. 208; 1 Binn.254. ning.. 11 Ves. 1;66. 
Spte(fieully. 16 Vee. 451. 7Ytird ""rliu. 1 N. S. 384. 
8laWe. I Ley. R. 5S. 7lit demite. t BI. R. 973. 
Stage. Stage eoou. 8 AdoL &. Ell. 386; 7lou.arul. 3 B. &. Ad. 72S. 

35 E. C. L. It. 409. 7lrough. 7 Pick. R. 274 • 
• ~eom Boiler. Wright, R. 143. nmber. 7 JobaL R. 234; 1 Madd. Cb. 
&erling. 1 Carr. &. P.286. 140, n. 
Sloe" in th, fund.. 5 Price, R. 217. nme. Till abe arri9eL-From her be. 
&ore. 10 Mil ... 153. See 4 John. 424; ginning to Joad.-On the .hip'. arrivaL-

1 N. &. M. 583; 2 N. H. Rep. 9. And is there moured twenty. four bours in 
8tralll. 4 C. &. P. 245; S. C. 19 Eng. good .. rety. 3 Chit. Com. Law, 462. 

Com. Law Rep. 367; 1 Moody, C. C. 239. Within four deYL 15 Serg. &. Rawle,43. 
BlrdeAing along tAe bay. 2 Juhn. R. 357 j Time being. Ang. Corp. 284. 

HUIr. Law Tracts, 12. nde. An indefeasible title in fee simple, 
&bmi,mn-con.mt. 9 c. &. P. 722; IUch U the ltate makeL 3 Bibb, R. 317 j 

S. C. 38 E. C. L. R. 306. 4 Shcpl. H. lli4. 
8ubleribcr. 6 B. &. Cr. 341. To a .tream. 3 Sumn. R. 170. 
BIleh. 2 AlII. 29!. To be brgoUen. 1 M. & S. 124-
Sum ill eontrotltrlY. 9 Serg. &. Rawle, To br. by her frHlYJlOllrlled and mj"!led. 

, 301. 12 S. &. H. 56; Cowp. 352-
BIlperfine jlaur. 9 Watta, R. 121. To be ""id lllAen in funda, Minor', R. 
8uperICitio,.,,.,eo 1 Walta, 224. 173; 7 Groen!. R. 126. 
Surety. 1 Scam. R. 35. To do the needful. 'Eap. R. 66. 
SulJll!t.. IS Vea. 466; 3 &c. Ab. 67. To, from or bv .. 1 Shepley's R. 198. 
8u",._ •• 17 Vea. 48'J j 5 VeL 465. To IeUk. 2 Mtlea, H.l. 
SumllOr .nd .umllOrI. 3 Burr. 1881; 8 7b Ait lnaoaoledge alld belief. 1 H. BL 

B. &. Cr. 231. 245. 
8wiM. 15 Ma. 205. To the bul of ltitlmOll1leqe a.1l belief. 8 
Take. 2 Pet. R. 538. T. R. 418; 1 Wil,. 232. 
Tolre and jill.har, •• 1 Fairr. 478. To the lepte .. alHme fIIImed. 17 8. &. 
T.ken "'" af tAe State. 1 Hill, )50. R. 61. 
7m aeru of peale. 1 Brownl. 149. To render a fair and perfect -IlL, i. 
T"ea_mary utate. 2 H. BI. 444. Vide lllriting, of all .um. received. 1 Dou,l. R. 

6 B. Moo. 268; S. C. 3 Bro. &. B. 85. 382. 
nat it to..,. 1 Serg. &. Rawle, 141. To IIIGit a lllAil,. 1 Penne. R. 385. 
7le county afOTt.aid. 2 BI. R. 84 7.' Touch afld .eay. 1 Manb. IDL 188; 1 
7Yac danger.aftheriver,zeepted. 1 Mi... Esp. N. R. 610; Weall. Ina. 54S. 

ll. Bt; 2 Hailey'l R.157. 7Tan.ad all ba.inu.. 22 E. C. L. R. 
TAe .aill defendant. 2 Marsh. R. 101 ; S. 397; 1 Tannt. R. 349; 5 B. &. Ald. 2Qt, 

C. 6 Taunt. R. 12'2, 406. tiD, 211; 1 Yo.&. CoL 394. 

• 
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n..o-w."..,.,. 1 StauL'. (I.. C.) 
R. 4. 

neu, IIHIIHl., eoppice-VIOIHlportrula, of 
vAal kind fir grtnIIIA 1OtWr. 4 T"ooL 316. 

7nre1l'lIue. 11 WheaL R.419; 1 Stout', 
(I.. C.) R.419. 

TrIll,. !I BrocIt. R. 48'&,5. 
7Vrnpik. RoDd. 20 John .. R. 742. 
7'IIlO yurt after demand. 8 D. & R. 

34.7. 
VlIIHHIidable,aeeW.II" I Brock. R.l87. 
lJRder.teod. 2 Colt'. ('h. R. 16. 
l,'r"lerVlOlHl. !I Rolle 'a R. 485. 
VIIltll. Boyle on Char. 291; 1 Mor. 

102,3; lb. 65, iD; 3 Durr. 1550. 
VnllUlrmd. !I Supp. to Vea. jr. 43; 2 

Bern. & Ald. 452. Withollt beine married. 
"1 Vea. 458. 

VlIlil. Cowp. 571; 5 Eaat, 250. Until 
Ibe haLh moored at anchor twenty.four 
hoor. in good Bafety. Park, In •• ;15; 1 
M.nh. IlII. 262; 2 SIr. 1248; 1 Eep. Rep. 
412. 

V.to anti -"Kit. 9 V lIB. 44S. 
Vp tie me4-. 1 Wile. R. 508. 
Vetflll in"entioR. 1 Muon, R. 302; 4 

Wuh.C.C. R.9. 
V_I clcueu. 2 ChiL Com. Law, 227; 

1 Mer. R. 459. 
V_I eOtl.ftflnU. Pllltt on Coy.430. 
V_I t.rmI. 8 Mod. 308; Barn.., 330 ; 

3 ChiL Pro 705. 
Vwrpt'tI ptIfDft'. 2 Manh. Ina. 700; 2 

Wi I •. 363. 
V'lIry. Vide 2 Pick. (2d cd.) 152, n. 1 ; 

5 Ma ••• R. 53; 7 Mu .... R. 36; 10 Mu .. 
R. 121; 13 Ma ... R. 443; 4 Doy. R.37; 2 
Conn. R. 341 ; 7 Jobn •• R. 402; S. C. 8 
John .. R.218; 1 Dall R. 216; 2 DaU. R. 
9!l; 6 1't111O£ R. 433,43<.); 3 Ohio R. 18; 1 
Blackford'. R. 336; 1 Fairfield, R. 315; 2 
Cbit. Cr. Law, '549; 3 LeI. Raym. 36; 
Trem. P. C. 269; ('0. Entr. 394, 435; Ra.L 
Entr. 689; Cro. C. C. 743; Com. Di,. U_ 
.", (C,; 4 BI.Com. 158; Hard. 420. 

VCCIIReiu. 2 WeJld 273. 
V.cum". 1 Breo80's R. 70. 
Valuable eIIinK" 1 Co.a:, .77; 1 Bro. C. 

C.467. 
Velu. reuiNd. 3 M. &; s. 351; 5 M. 

6. S. 65; 5 B. & C. 360; S. C. 11 En,l. C. 
L 252; 3 Kent, Com. 5U; Muw. L. DieL 
h. t.; I Han, 20 I; 1 Blllck£ R. 41. True 
niue, JJ Wheat. 419. 

Vtgdll61. produmoR. 1 MOo &; Mal 341. 
Vietueller. 9 A. &; Eo ~6. 
Vat/elied. 3 Vea. 194-
l'-iliage fir tOlDn. Co. LitL 5; Plowd. 

168; 1'ouchaL 92. 
"'o/URttlry tlttignflttllt. 3 SumD. R. 345. 
W.moll1.fll. J Wheel. Cr. C ... 365; 4 

W. C. C. R. 5M; 1 Hill, 46, 363. 
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WII,tAOllt.. Cro. Car. 554; Gil&. Ej. 
57; 2 Roac. R. AcL 41l4; 8 Ma ... 490. 

1VOIt,. 1 Vea. 461 ; 2 Vea.71. 
WII'" lou. 14 PeL R. 302. \ 
Way. In, through, and aloDg. 1 T. R. 

560. 
WeU II1Id tTUly tzlCUl. the d.tit, of Ail 

q/ice. I Pet. R. 69. Well and truly to ad. 
minister. 9 MI\II. 114, 119, 37U; 13 John. 
441; 1 Bay, 328. 

WeU lind trul, 10 IIclmini •• r aceqrdm, 
to lalll. I Litt R. 93. 100. 

WAat l_y die poa."ed Df. 8 V u. 6Q4 ; 
3 CaU, 2'25-

WlltI'rtlllain,. lJ Vu. 330. 
Wlutrf. 6 Man. 332. 
WMllt. An unthra.hed parcel or wheaL 

1 Leach, 484; 2 Eaat, P. C. Will; 2 T. R. 
255. • 

Wilen. 6 Vea. 239; 11 Vea. 489; 3 Bro. 
C. C. 471. Wben able. 3 Esp. 159 ; 3 E. 
C. L. R. 264, note; 4 Esp. 36. When re
ceived. 13 VIIII.3'.l5. Whell the _me abaIl 
be reClOyered. lb. 

WII,,, or if. 1 Hare, R. 10. 
Men paid. 15 So & R. 114. 
WMre/fIr' lie pray. judgment, 4-e. I 

John. eo •. 312. 
WAereuJID1I. S T. R. 573. 
Whil,t. 7 Eall, 116. 
Whol,.,al. (tlctory prietO. 2 Conn. R. 69. 
Wif', 3 Vea. 5;U. 
"'ill. He will charge. ,. B. & B. 223. 
R"'- 2 Vern. 466; Prec. Ch. 200; 1 

Atk.469; 2 Soh. & Lef.I89; 3 Mer.437; 
2 B. & Ald. 710; 2 B. & P. 443. 

With aU foultl. 5 B. & A. 240; 7 Eo 
C. L. R. ~; 3 E. C. 1.. R. 4i5. With 
lorety. 6 Binn. 53; 12 Serg'. & Raw'" 
312. With the protbonotary. 5 Binn. "1. 

WitA IUretit.. 2 Boa. &. Pull. 443. 
Withi" four dsy. 15 Ser,. & Rawle, 

43. WiLhiD - daYI after. 3 Ser,. 4-. 
Rawle,395 • 

WiIMna frwud deceit fir opprtllitna. 6 
Wend. 454. 

WitAou, prtjudiee. 2 ChiL Pro 24, note 
(z). 

WitAout r_rae. • 1 Cowen, 53R; 3 
Craneh, 193; 7 Cranch, 159; 1!1 M ... 
17i; 14 Ser,. " Ra",le, 325. V. article 
Sail. RecDurl, in the body of this work. 

WfIt. William. 1 Scam. R. 451. 
WODd.lond. I Serl'. & Ra"le, 169. 
WODfi.. 4 M ... 2Sd. 
Warkilll daYI. 1 Bell'. Com. 577,5th 

ed. 
Worldl, lahour. 4 Bio,. 84; S. C. 13 

E.C.L.R.MJ. 
WllrlA tllld Niue. 3 B. &; C. 516. 
Writing. 14 John. 484; 8 Vea. 504 i !I 

M. & So 286; 17 Vea. 459. 
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Writi.,. j" pellCiL 1 ED,. Eocl. Rep. 
406. 

Yard lllrae. Toochl. 93; Co. Lilt. 50 
YOII. ~ Dowl. R. 145 i S. C. 6 Leg. 

Ot.a.l38. 

OON' 

CONSUL, 8o~,corJIIMr'~. 
Consuls are commercial agents ap. 
pointed by a government to reside in 
the sea PQrts of a foreign country, 
and commissioned to watch over the 

CONSTRUCTIVE. That which commercial rights and privileges of 
is interpreted. CofUtructioepr"UeRCt, the nation deputing them. A vice· 
in the commission of crimes, is when consul is one acting in the place of 
a party is not actually present, an a consul. Consuls have beeD great. 
eye. witness to its commission, but ly multiplied. Their duties and pri. 
acaing with others, is watching while vileges are now generally limited, de
another commits the crime. 1 Russ. fined and secured by commercial 
Cr. 22.-COnBtructioe larceny, is treaties, or by the laws of the coun· 
ODe where the taking was not appa. tries they represent. As a general 
rently felonious, but by construction rule, it may be laid down that they 
of the prisoner's acts it is just to pre- represent the subjects or citizens of 
sume he intended at the lime of tak· their own nation, not otherwise reo 
ing to appropriate the property felo- presented. Bee, R. 209; 3 WheaL 
niously to his own use. 2 East, P. R. 435; 6 Wheat. R. 152; 10 
C. 685; 1 Leach, 212. COnBtruc. Wheat. 66; 1 Mason's R. 14. This 
lice brtaking into a Aouae. In or· subject will be considered by taking 
der to commit burglary, there must a view, first, of the appoinbnent, 
be a breaking of the house; this may duties, powers, rights and liabilities 
be actual or constructive. A con. of American consuls; and secondly, 
structive breaking is when the bur. of the recognition, duties, rights, and 
glar gains an entry into the house by liabilities of foreign consuls. 
fraud, conspiracy, or threat. See 1. Of American C01I8UU. Fi,.." 
Burglary. A familiar instance of The president is authorised by the 
constructive breaking is the case of constitution of the United States, art. 
a burglar who coming to the house 2, s. 2, cl. 2, to nominate, and, by 
under pretence of business, gains ad. and with the advice and consent of the 
mittance, and after being admitted, senate, appoint consuls. Stcondl" 
commits such acts, as, if there had Each consul aDd vice consul is reo 
been an actual breaking, would have quired, before he enters on the execu· 
amounted to a burglary. &C. Ab. tion of his office, to give bond, with 
Burglary, A. See 1 Moody, Cr. such sureties as shall be approved by 
Cas. 87, 2501 C01Utructioe notice, the secretary of state, in a sum not 
is such a notice, that although it be less than two thousand nor more than 
not actual, is sufficient in law; an ten thousand dollars, conditioned for 
example of this is the recording of a the true and faithful discharge of the 
deed, which is notice to all the world, duties of his office, and also for truly 
and so is the pendency a general no- accounting for all moneys, goods and 
tice of an equity. See Lit Penden.. effects which may come into his poe
COnBtructi"e annezatioll, is the an· session by virtue of the act of It 
nexation to the inheritance by the April, 1792, which bond is to be lodg. 
law, of certain thinga which are not ed in the office of the secretary of 
actually attached to it, for example, state. Act of Apri114, 1792, secL 6. 
the keys of a house, and heir looms T1airdl1/, They have the power and 
are constructively annexed. Shep. are required to perform many duties 
Touch. 90; Poth. Traite des choses, in relation to the commerce of the 
§ 1. U oited States and towards masters or 
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.hips, mariners, and other citizens of of power, to any injured person for 
the United States; among these are all damages occasioned thereby; and 
the authority to receive protests or for all malversation and corrupt con· 
declarations which captains, masters, du~t in office a consul is liable to in. 
CleWS, passengers, merchants and dictment, and, on conviction by any 
others make relating to American court of competent jurisdiction, shall 
commerce; they are required to ad. be fined not less than one nor more 
minister on the estate of American than ten thousand dollars; and be im. 
citizens, dying within their consulate, prisoned not less than one nor more 
and leaving no legal representatives, than five years. Act of luly 20, 
when the laws of the country permit 1~40, ch. 23, ch 18. The ac~of' 
it; to take charge and secure the February 28,1803, 88. 7 and 8, im. 
effects of stranded American vessels poses heavy penalties for falsely and 
in the absence of the master, owner knowingly certifying that property 
or consignee; to settle disputes be· belonging to foreigners is the property 
tween masters of vessels and the mao of citizens of the United States; or for 
rinerS; to provide for destitute sea· granting a passport, or other paper, 
men within their consulate, and send certifying that any alien, knowing 
them to the United States, at the him or her to be such, is a citizen of' 
public expense. See Act of 14 April, the United States. 
1792; Act of 28 February, 18113, The duties of consuls residing on 
cb. 62; Act of 20 luly, 1840, ch. the Barbary coast are prescribed by 
23. The consuls are also authorised a particular statute. Act of May 1, 
to make certificates of certain facts, 1810, s. 4. 
in certain cases, which receive faith 2. OJ fortign t'ouuz.. Fit'''. 
and credit in the courts of the United Before a consul can perform any 
States. But those consular certifi. duties in the United States, he must 
cates are not to be received in evi. be recognized by the president of the 
dence unless they are given in the United States, and have received his 
performance of a consular function. exequatur, (q. v.) SecO'lldly. A con· 
S Cranch, R. 187; Paine, R. 594; sui is clothed only with authority for 
2 Wash. C. C. R. 478; 1 Litt. R. commercial purposes, and he has a 
71; nor are they evidence, between right to interpose claims for the resti. 
persons not parties or privies to the tution of property belonging to the 
tnnsaetion, of' any fact, unless, either citizens or subjects of the country he 
expressly or impliedly, made 80 by represents; 10 Wheat. R. 66; 1 
statute. 2 Sumn. R. 355. FourtAly, Mason, R. 14; Bee, R. 209; 6 
Their rights are to be protected Wheat. R. 152; but he is not to be 
agreeably to the laws of nations, and considered as a minister or diploma. 
of the treaties made between the na· tic agent, entrusted by virtue of his 
lion to which they are sent, and the office to represent his sovereign in 
United States. They are entitled by negotiations with foreign states. 8 
the act of 14th April, 1792, s. 4, to Wheat. R. 435. TAirdly. Consuls 
receive certain fees, which are there are generally invested with special 
enumerated. And the consuls in privileges by local laws. and usages, 
certain places as London, Paris, and or by-international compacts, but by 
the Barbary states, receive besides, a ·the laws of nations they are not en· 
alary. Fiftllly, A consul is liable titled to the peculiar immunities or 
(or negligence or omission to perfontJ, ambassadors. In civil and criminal 
seasonably, the duties imposed upon cases, they are subject to the local 
him, or for any malversation or abuse laws in the same manner with other 
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foreign residents owing a temporary 
allegiance to the state. Wicquefort, 
De I'Ambaasadeur, liv.l, § 5; Bynk. 
cap. 10; Martens, Droit des Gens, 
liv. 4, c. 3, § 14d. In the United 
States the act of September 24th, 
17~9, s. 13, gives to the supreme 
court original but not exclusive juris. 
diction of all suits in which a consul 
or vice consul shall be a party. The 
d last cited, section 9, gives to the 
district courts of the United States 
jurisdiction exclusively of the courts 
of the several states of all suits against 
consuls or vice consuls except for of
fences, where whipping exceeding 
thirty stripes, a fine exceeding one 
hundred dollars, or a term of impri
sonment exceeding six months is in
flicted. For offences punishable be
yond these penalties, the circuit has 
jurisdiction in the case of consuls. 5 
S. & R. 545. See 1 Binn. 143; 2 
Dall. 299; :l N.& M. 217; 3 Pick. 
R. 80; 1 Green, R. 107; 17 Johns. 
10; 6 Pet. R. 41 ; 7 Pet. R. 276; 
6 Wend. 327. Fourthly. His func· 
tions may be suspended at any time 
by the government to which he is 
sent, and his ezequatur revoked. In 
general a consul is not liable person
ally on a contract made in his official 
capacity on account of his govern
ment. 3 Dall. 394. 

See, generally, Abbott on Ship. 
210; 2 Bro. Civ. Law, 503; Merl. 
Repert. h. 1.; Ayl. Pando 160; 
Warden on CoDsuls; Marten on Con
suls; Borel, de l'Origine et des fonc
tions des coDsuls; Rawle on the 
Const. 22:!, 223; Story on the Const. 
§ 1634; Serg. Const. Law, 225; 
Azuni, Mar. Law, part. 1, c. 4, art. 
8, § 7. 

CONSULTATION, practice, is a 
conference between the counselor 
attorneys engaged on the same side 
of a cause, for the purpose of examin
ing their case, Rnd, ifpossible, remov
ing the difficulties in their way. This 
should be had sufficiently early to 

CON 

enable the COUDSeI to obtain aD 
amendment of the pleadings, or fur. 
ther evidence. At these consulta. 
tions the exact course to be taken by 
the plaintiff in exhibiting his proofs 
should be adopted, in consultation by 
the plaintiff's counsel. In a consul. 
tation on a defendant's case, it is im· 
portant to ascertain the statement of 
the defence, and the evidence which 
may be depended upon to support it, 
to arrange the exact course of de. 
fence, and to determine on the cross
examination of the plaintiff's wit. 
Desses; and above all whether or not 
evidence shall be given on the part of 
the defundant, or withheld so as to 
avoid a reply on the part of the plain· 
tiff. The wishes of the client should 
in all cases be consulted. 3 Chit. 
Pr.864. 

CONSULTATION, Eng. laID, is 
the name of a' writ whereby a cause . 
being formerly removed by prohibi
tion out of an inferior court into some 
of the king's courts in Westminster, 
is returned thither again: for if the 
judges of the superior court, com· 
paring the proceedings with the sug· 
gestion of the party, find the sugges
tion false or not proved, and that 
therefore the cause was wrongfully 
called from the inferior court, then, 
upon consultation and deliberation, 
they decree it to be returned, where
upon this writ issues. T. de la Ley. 

CONSULTATION, Frenc" law_ 
The opinion of counsel on a point of 
law submitted to them is so called. 
Dict. de Jur. h. t. 

CONSUMMATION. The com
pletion of a thing; as the consum· 
mation of marriage; (q. v.) the can
summation of a contract, Bnd the like. 
A contract is said to be consummated, 
when every thing to be . done in rela
tion to it, has been accomplished. It 
is frequently of great importance to 
know when a ('.ontrnct has been con
summated in order to ascertain the 
rights of' the parties, particularly in 
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the contract of sale. Vide Deli,""" 
where the subject is more fully ex· 
amined. It is also sometimes of con· 
sequence to ascertain where the con· 
summation of the contract has taken 
place, in order to decide by what law 
it is to be governed. It has been 
established as a rule, that when a con· 
tract is made by persons absent from 
each other, it is considered as con· 
summated in, and is governed by the 
Jaw of, the country where the final 
assent is given. If, therefore, Paul 
in New Orleans, order goods from 
Peter in -London, the contract is go. 
verned by the laws of the latter place. 
8 M. R. 135; Plowd. 343. Vide 
Conflict of Law.; Inception; Lez 
Loci contractuJJ; Lez FOli " D.fer. 

CONSUMMATION OF MAR. 
RIAGE. The first time that the 
husband and wife cohabit together 
aller the eeremony of marriage has 
been performed is thus called. The 
marriage when otherwise legal, is 
complete without this, for it is a 
maxim of law borrowed from the 
civil law, that COnJJeIllU., non conru· 
bi'u., facit nuptial. Co. Lilt. 33; 
Dig. 50, 17, 30; 1 Black. Com. 
434. 

CONTAGIOUS DISORDERS, 
police, eM".. law, are diseases which 
are capa ble of being transmitted by 
mediate or immediate contact. It is 
indictable at common law unlawfully 
and injuriously to expose persons 
infected with the small.pox or other 
contagious disease in the pu blic 
IItreets where persons are passing, 
or near the habitations of others, to 
their great danger. 1 Russ. Cr. 114. 
Lord Hale seems to doubt whether 
if a person infected with the plague, 
should go abroad with intent to in. 
fect another, and another should be 
infected and die, it would not be mur· 
der; and he thinks it clear that 
though there should be no such in. 
tent, yet if another should be infected 
it would be a great misdemeanor.. 1 

VOL. 1.-29. . 
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Pl. Cor. 422. Vide 4 M. & S.73, 
272; Dane's Ab. h. t. 

CONTEMPT, eM".. laID, is a wil. 
ful disregard or disobedience of a 
public authority. By the constitu. 
tion of the United States, each house 
of congress may determine the rules 
of its proceedings, punish its memo 
bers for disorderly behaviour, and, 
with the concurrence of two-thirds, 
expel a member. The same plbvi. 
sion is substantially contained in the 
constitutions of the several states. 
The power to make rules carries that 
of enforcing them, and to attach per. 
sons who violate them, and punish 
them for contempts. This power of 
punishing for contempts, is confined 
to punishment during the session of 
the legislature, and cannot extend 
beyond it; 6 Wheat. R. 204, 230, 
231 ; and, it seems this power can· 
not be exerted beyond imprisonment. 

Courts of justice have an inherent 
power to punish all persons for con· 
tempt of their rules and orders, for 
disobedience of their process, and for 
disturbing them in their proceedings. 
Bac. Ab. Courts and their jurisdiction 
in general (E); Rolle's Ab. 219; 8 
Co. 38 b; 11 Co. 43 b. In some 
states, as in Pennsylvania, the power 
to punish for contempts is restricted 
to offences committed bv the officers 
of the court, or in its presence, or in 
disobedience of its mandates, orders, 
or rules; but no one is guilty of a 
contempt for any publication made 
or act done out of court, which is not 
in violation of such lawful rules or 
orders, or disobedience of its process. 
Similar provisions limiting the power 
of the courts of the United States to 
punish for con tempts, are incorpora. 
ted in the.act of March 2, 18:31. 4 
Sharsw. cont. ofStor. L. U. S. 2256. 
When a person is in prison for a 
contempt, it has been decided in New 
York that he cannot be discharged 
by another judge, when brought be
fore him on a laabeal corp"'; and, 
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according to Chancellor Kent, 3 
Comm. :47, it belongs ex.clusively to 
the court offended to judge of con
tempts, and what amounts to them; 
and no other court or judge can, or 
ought to undertake, in a collateral 
way, to question or review an adju
dication of a contempt made by an· 
other competent jurisdiction. This 
may be considered as the established 
do4rine equally in England as in this 
country. 3 Wils. 188; 14. East, 
n. 1; :l Bay, R. 18:.!; 6 Wheat. R. 
204; 7 Wheat. R. 38; 1 Breese, R. 
2fi6; 1 J. J. Marsh. 575; Charlt. R. 
136; 1 Blackf. 166; 9 Jolms. 305 ; 
6 John. 337. 

CONTENTIOUS JURISDIC-
TION, ecclt •• laID. In those cases 
where there is an action or judicial 
process, and it consists in hearing 
and determining the matter between 
party and party, it is said there is 
contentious jurisdiction, in contra
distinction to "ol,mtary jurisdiction 
which is exercised in matters that 
require no judicial proceeding, as in 
taking probate of wills. granting let
ters of administration, and the like. 

CONTESTATIO LITIS, ci"il 
laID, the joinder of issue in a cause. 
Code of Pro of Lo. art. 357. 

CONTINGENT. What mayor 
may not happen; what depends upon 
a doubtful event; as, a contingent 
debt, which is a debt depending upon 
Slme uncertain event. 9 Ves. R. 
110; Co. Bankr. Laws, 245; 7 Ves. 
R.301; 1 Ves. &Bea. 176; 8Ves. 
R. 334; 1 Rose, R. 523; 3 T. R. 
539; 4 T. R. 570. A contingent 
legacy is one which is not vested. 
Will. on Executors, h. t. See Con
tingent Remainder; Contingent U.e. 

CONTINGENT REMAINDER, 
Utat!!8. When an estate in remain
der is limited to take effect, either to 
a dubious and uncertain per,on, or 
upon a dubious and uncertain eweRt, 
by ~hich no present or particular 
inte~t passes to the remainder-man, 
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80 that the particular estate may 
chance to be determined and the re.
mainder never take effect, the remain
der is then contingenL Vide Re
mainder. 

CONTINGENT USE, elllate., is 
a use limited in a deed or convey
ance of lund which mayor may not 
happen to vest, according to the con
tingency expressed in the limitation 
of such use. A contingent use is 
such as by possibility may happen in 
possession, reversion or remainder. 
1 Rep. 121; Com. Dig. Uses, (K 6). 

CONTINUAL CLAIM, E"gliM 
laID. When the feoffee of land is 
prevented from taking possession by 
fear of menaces or bodily harm, he 
may make a claim to the land in the 
presence of the pare., and if this claim 
is regularly made once every year 
and a day, which is then called a con
tinual claim, it preserves to the feoffee 
his rights, and is equal to a legal 
entry. 3 Bl. Com. 175 ; 2 Bl. Com. 
320; 1 Chit. Pro 278 (a) in note; 
Crabbe's Hist. E. L. 403. 
. CONTINUANCE, practice.
The adjournment of a cause from 
one day to another is called a con
tinuance, an entry of which is made 
upon the record. If these continu
ances are omitted, the cause is there
by diSC9ntinued, and the defendant is 
discharged rine die, without a day, 
for this term. By his appeal'llDce 
he has obeyed the command of the 
writ, and, unless he be adjourned 
over to a certain day, he is no longer 
bound to attend upon that summons. 
3 BI. Com. 316. Continuances may, 
however, be entered at any time, and 
if not entered, the want of them is 
aided or cured by the appearance of 
the parties; and as a discontinuance 
can never be objected to pendmle 
placito, so after the judgment it is 
cured hy the statute ofjeofails. Tidd's 
Pro 628, 835. Before the declara
tion the continuance is by die. dat •• 
prece partilUll; after declaration and 
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before issue joined, by imparlance, 
after i8l!ue joined and berore verdict, 
by ';'ice COIM taon miait bre"e j and 
after "erdict or demurrer by curia 
odrrilflre "ult. 1 Chit. Pl. 421, n. 
(p); see Vin. Abr. 454; Ba~. Abr. 
Pleas, &C. P; Bac. Abr. Trial, H; 
Com. Dig. Pleader, V. See as to the 
origin of continuances, Steph. PI. 31 ; 
1 Ch. Pro 778, 779. 

CONTINUANDO, plead. The 
name of an averment sometimes con
tained in 8 declaration in trespass, 
that the injury or trespass has been 
eoratinued. For example, if Paul 
turns up the ground of Peter and 
tramples upon his grass, for three 
days together, and Peter desires to 
recover damages, as well for the sub
sequent acts of treading down the 
grass and subverting the soil, QS for 
the first, he must complain of such 
subsequent trespasses in his actions 
brought to compensate the former. 
This he may do by averring that 
Paul OD such a day trampled upon 
the herbage and turned up the ground, 
" continuing the said trespasses for 
three days following." rrhis aver· 
ment seems to impart a continuation 
of the same identical act of trespass, 
it has, however, received, by con
tinued usage, another interpretation, 
and is taken also to denote a repeti
tion of the same kind of injury. 
When the trespass is not of the same 
kind, it cannot be averred in a con
tinuando, for example, when the in
jury coll!lists in killing and carrying 
away an animal, there remains no
thing to which a similar injury may 
again be offered. 

There is a ditrerence between the 
continuando and the averment di
~rn. diebu. et temporibU8, on di
vers days and times. In the former 
the injuries complained of, have been 
committed upon one and the same 
occasion; in the latter, the acts com
plained of, though of the same kind, 
are distinct and unconnected. See 
Gould, Pl. ch. 2, ~ 86 et seq.; Ham. 

N. P. 90, 91; Sac. A. Trespass, I, 
2, n.2. 

CONTRA BONOS MORES.
Against good morals. All contracts 
contra bonos mores, are illegal. 
These are reducible to several classes, 
namely, those which are, 1, incenti"e 
to crime. A claim cannot be sus
tained, therefore, on a bond for com
pounding a crime, as, for example, a 
prosecution for perjury, 2 Wits. R. 
:341,447, or for procuring a pardon. 
A distinction has been made between 
a contract made as a reparation for 
an injury to the honour of a lady, 
and one which is to be the reward of 
future illicit cohabitation; the former 
is good and valid, and the latter is 
illegal. 3 Burr. 1568; 1 Bligh's R .. 
26Y.-2. Indecent or mi8Chi~ou. 
con8ideration. An obligation or en
gagement prejudical to the feelings of 
a third party; or offensive to decency 
or morality; or which has a ten
dency to mischievous or pernicious 
consequences is void. Cowp. 729 ; 
4 Campb. R. 152; Rawle's R. 42 ; 
1 B. & A. 683 ; 4 Esp. Cas. 91; 16 
East, R. 150. Vide Wa/(er •. -3. 
Gamin/(. The statutes against gam
mg render aJI contracts made for the 
purpose of gaming void. Vide Gam. 
ing,· tJnlaloful j Void. 

CONTRA FORMAM STATUTI, 
contrary to the form of the statute.-
1. When one statute prohibits a 
thing and allother gives the penalty, 
in an action for- the penalty, the de
claration should conclude contra 
formam 8tatutorum. Plowd. 206; 2 

East, R. 333; Esp. on Pen. Act. 
Ill; 1 ,Gallis. R. 268. The same 
rule applies to informations and in
dictments. 2 Hale, P. C. 172; :l 
Hawk. C. 25, ~ 117; Owen, 135.-
2. But where a statute refers to a 
former one, and adopts and continues 
the provisions ofit, the declaration or 
indictment should conclude contra 
formam .tatuti, Hale, P. C. 172; 1 
Lutw. 212.--3. Where a thing is 
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prohibited by several statutes if one 
only gives the action, and the others 
are explanatory and reatrictive, the 
conclusion should be contra formam 
.tatuti. Yelv. 116; Cro. Jac. 
187; Noy, 125, B. C.; Rep. temp. 
Hard. 409; Andr. 115, B. C.; 2 
Baund. 377.-4. When the act pro. 
hibited was not an offence or ground 
of action at common law, it is neces· 
sary in all cases, criminal and civil, 
to conclude against the form of the 
statute or statutes. 1 Baund. 135, 
c.; 2 East, 3:i3; 1 Chit. Pl. 358; 1 
Baund. 249; 7 East, 516; 2 Mass. 
116; 7 Mass. 9; 11 Mass. 280; 10 
Mass. 36; 1 WCord, 1~1; 1 GaUis. 
30.--5. But if the act prohibited by 
the statute is an offence or ground of 
action at colllmon law, the indictment 
or action may be in the common law 
form, and the statute need not be no
ticed, even though it prescribe a form 
of prosecution or of action; the sta· 
tute remedy is merely cumulative. 2 
Inst. 200; 2 Burr. 803; 4 Burr. 
2351; 3 Burr. 1418; 2 Wils. 146; 
3 Mass. 515.-6. When a statute 
only inflicts a punishment on th3t 
which was an offence at common 
law, the offence prescribed may be 
inflicted, though the statute is not 
noticed in the indictment. 2 Binn. 
:i32.-7. If an indictment for an of. 
fence at common law only, conclude 
" against the form of the lltatute in 
such case made and provided;" or 
" the form of the statute" generally, 
the conclusion will be rejected as 
surplusage, and the indictment main. 
tained as at common law. 1 Saund. 
135, n. 3.-8. But it will be other. 
wise if it conclude against the form 
of "the statute aforesaid," whE'n a 
statute has been previously recited. 
1 Chit. Cr. Law, 266, 289. See fur. 
ther, Com. Dig. Pleader, C. 76; 5 
Vin. Abr •. 552, 556; 1 Gallis. 26, 
257; 9 Pick. 162; 5 Pick. 11'8; 2 
Yerg. 390; 1 Hawks, 192; 3 Conn. 
1; 11 Mass. 280; 5 Greenl. 79. 
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CONTRA PACEM, plead •••• 
Against the peace. In actions of 
trespass, the words contra pacerJ& 
should uniformly accompany the aUe
gation of the injury; in some cases 
they are material to the foundation 
of the action. Trespass to lands in 
a foreign country cannot be sustained. 
4 T. R. 503; ~ BI. Rep. 1058. The 
conclusion of the declaration in tres
pass or ejectment, should be contra 
pacem, though these are now mere 
words of form and not traversable, 
and the omission of that allegation 
will be aided if not specially demur
red to. 1 Chit. Pl. 3; 5, 6; vide 
Arch. Civ. PI. 169; 5 Vin. Ab. 557 ; 
Com. Dig. Action upon the case, C 
4; Pleader,3 M 8; Prohibition, F 
7. 

CONTRABAND, mar. law, in 
its most extensive sense means all 
commerce which is carried on con· 
trary to the laws of the state. The 
term is usually applied to that com. 
merce which is so carried on in time 
of war. Merlin, Repert. h. t. Com
modities particularly useful in war 
are contraband, as arms, ammuni
tion, horses, timber for ship build
ing, and every kind of naval stores. 
When articles come into use as im
plements of war, which were before 
innocent, they may be declared to 
be contraband. The greatest diffi
culty to decide what is contraband 
seems to have occurred in the in. 
stance of provisions, which have not 
beE'n held to be universally contra
band, though "attel admits that they 
become so on certain occasions, when 
there is an expectation of reducing 
an enemy by famine. In modern 
times one of the principal criteria 
adopted by the courts for the decision 
of the question, whether any particu. 
lar cargo of provisions be confiscable 
as contraband, is to examinE' whether 
those provisions be in a rude or man· 
ufactured state; for all articles, in 
such examinations, are treated with 
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greater indulger1ce in their natural 2. By specialty or under seal. 8. 
condition than when wrought up for Of record. 
the convenience of the enemy's Imme. 1. A parol contract is defined to 
diate use. Iron unwrought, is there. be a bargain or voluntary agreement 
fore treated with indulgence, though made, either verbally, or in writing 
anchors and other instruments fabri. not under seal, upon a good conside. 
cated out of it, are directly contra· ration, between two or more persons 
band.' 1 Rob. Rep. 189. See Vat· capable of contracting, to do a law
tel, b. 3, c. 7; Chitty's L. of Nat. ful act, or omit to do any thing, the 
120; Marsh. Ins. 7r::l; 2 Bro. Civ. performmance whereof is not enjoin. 
Law, 311; 1 Kent, Com. 135; 3 lb. ed by law. 1 Com. Contr. 2; Chit. 
~15. Contr. 2. From this definition it 

Contraband of war, is the act by appears, that to constitute a sufficient 
which, in times of war, a neutral ves· parol agreement, there must be, 1st. 
sel introduces, or aUempts to intra- The reciprocal or mutual assent of 
duce into the territory of one of the two or more persons competent to 
belligerent parties, arms, ammuni. contract. Every agreement ought 
tion or other effects intended for, or to be so certain and complete, that 
which may serve hostile operations. each party may have an action upon 
Merlin Repert, h. t.; 1 Kent, Com. it; and the agreement ~ould be in. 
135; Mann. Comm. B. 3, c. 7. complete if either party withheld his 

CONTRACT. This term, in its assent to any of its terms. Peake's 
more extensive sense, includes every R. 227; H T. R. 653; 1 B. & A. 
description of agreement or obliga. 681; 1 Pick. R. 278. The agree
tion, whereby one party becomes ment must, in general, be obligatory 
bound to another to pay a sum of on both parties, or it binds neither. 
money, or perform or omit to do a To this rule there are, however, 
certain act. In its more confined same exceptions, as in the case of 
sense, it is an agreement between an infant's contract. He may always 
two or more persons, concerning sue, though he cannot be IUed, on 
something to be done, whereby both his contract. 8tta. 937. See other 
parties are bound to each other, or instances; 6 East, 307; 3 Taunt. 
one is bound to the other. 1 Pow. 169; 5 Taunt. 788; 3 B. & C. 232. 
Contr. 6; Civ. Code of Lo. art. 2dly. 'rhere must be a good and 
1754; Code Civ. 1101; Poth. Ob- valid consideration, motive or in. 
Jig. pt. i. c. 1, s. 1, § 1 ; Blackstone, ducement to make the promise, upon 
(2 Comm. ~42,) defines it to be an which a party is charged, for this is 
agreement, upon a sufficient conside. of the very essence of a contract not 
ration, to do or not to do a particular under seal, and must exist, although 
tbing. A cohtract has also been de. the contract be reduced to writing. 
fined to be a eompact between two or 7 T. R. 360, note (a); 2 Bl. Com. 
more persons. 6 CJ'anch, R. 136. 444. See this Diet. CoMideration; 

Contracts are divided into express Fonb. Tr. Eq. 335, n. (a); Chit. 
or implied. An express contract, is Bills, 68. 3dly. There must be a 
one where the terms of the agreement thing to be done, whicb is not forbid. 
are openly uttered and avowed at the den; or a thing to be omitted, the 
time of making, as to pay a stated performance of which is not enjoined 
price for certain goods. 2 Bl. Com. by law. A fraudulent or immoral 
443. Exp'tess contracts are of three contract, or one conttary to publio 
sorts; 1. By parol, or in writing, as policy is void. Chit. Contr. 215, 217, 
contradistinguished from specialties. 222; and it is also void if contrarr 
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toa statute. lb. 228 to 250; 1 Binn. By the laws of Louisiana, when 
118; 4 Dall. 298 ; 4 Yeates, 24, 84; considered as to the obligation of the 
6 Binn. 321; 4 Serg. & Rawle, parties, contracts are eitheJ" unilate. 
159; 4 Dall. 269; 1 Binn. 110; 2 ral, or reciprocal. When the party 
Browne's R. 4g. As to contracts to whom the engagement is made, 
which are void for want of a com· makes no express agreement on his 
pliance with the statutes of Frauds, part, the contract is called unilate. 
see Fraud" Statute of. ral, even in cases where the law 

2. The second kind of express attaches certain obligations to his 
contracts, are those which are made acceptance; Civ. Code of Lo. art. 
under seal, or specialties, as deeds, 1758. A loan for use, and a loan 
bonds, and the like; they are not of money are of this kind. Poth. 
merely written, but delivered over Ob. P. 1, c. 1, s. 1, art. 2. A reci. 
by the party bound. The solemnity procal contract is where the parties 
and deliberation with which, on ae- expressly enter into mutual engage. 
count of the ceremonies to be obo ments, such as sale, hire, ~nd the 
served, a deed or bond is presumed like. lb. 
to be entered into, attach to it an Contracts, considered in relation 
importance and character which do to their substance, are either com. 
not belong to a simple contract. In mutative or independent, principal or 
the case of ~ialty, no considera· accessory. Commutative contracts, 
tion is necessary to give it validity, are those in which what is done, 
even in a court of equity. Plowd. given or promised by one party, is 
308; 7 T. R. 477; 4 B. & A. 652; considerered as equivalent to, or in 
::I T. R. 438; 3 Bingh. 1U, 112; consideration of what is done, given 
1 Fonb. Eq. 342, note. or promised by the other. Civ. Code 

3. The highest kind of express of Lo. art. 1761. Independent con. 
contracts, are those of record, such tracts are those in which the mutual 
as judgments, recognizances of bail, acts or promises have no relation to 
and in England, statutes merchant each other, either as equivalents or 
and staple, and other securities of as considerations. lb. art. 1762. 
the same nature, entered into with A principal contract is one entered 
the intervention of some public into by both parties, on their ac· 
authority. 2 Bl. Com. 465. See counts, or in the several qualities 
Authe"tic Act,. . they assume. An accessory con. 

Implied contracts are such as rea· tract is made for assuring the per. 
son and justice dictate, and which, formance of a prior contract, either 
therefore the law presumes every by the same parties or by others, 
man undertakes to perform; as if a such as suretyship, mortgage and 
man employs another to do any busi. pledges. lb. Art. 1764. Poth. ObI. 
ness for him, or perform any work, P. 1, c. 1, s. 1, art. 2, n. 14. 
the law implies that the former con. Contracts, considered in relation 
tracted or undertook to pay the lat. iI? the moti!e for making them, are 
ter as much as his labour deserved; either gratuJtous or onerous. To be 
see Qualltu,,, meruit; or if one takes gratuitous, the object of a contract 
up goods from a tradesman, without mllst be to benefit the person with 
any agreement of price, the law con. whom it is made, without any profit 
eludes that he contracts to pay their or advantage, received or promised 
nlue. 2 Bl. Com. 443. 800 Qua". as a consideration for it. It is not, 
tum r:aleba"'i A,lUfllpait. Com. Dig. however, the less gratuitous, if it 
Action upon the case upon QSSump· proceed either from gratitude for & 

ait, A, 1; lb. Agreement. 
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benefit before received, or from the 
hope of receiving one hereafter, 
although such benefit be of a pecu
niary nature. lb. art. 1766. Any 
thing given or promised, as a consid
eration for the engagement or gift i 
any service, interest, or condition, 
imposed on what is given or pro
mised, although unequal to it in 
value, makes a contract onerous in 
its nature. lb. art. 1767. 

Considered in relation to their ef
fects, contracts are either certain or 
hazardous. A contract is certain, 
where the thing to be done is sup
posed to depend on the will of the 
party, or where in the usual course 
of events, it must bappen in the 
manner stipulated. It is hazardous, 
when the performance of that which 
is one of its objects, depends on an 
uncertain event. lb. alt. 1769. 

Pothier, in his excellent treatise 
on Obligations. p. 1, c. 1, s. 1, art. 2, 
divides contracts under the five fol
lowing heads: 

1. Into reciprocal and unilateral. 
2. Into consensual, or those which 

are formed by the mere consent of 
the parties, such as sale, hiring and 
mandate; and those in which it is 
necessary there should be something 
more than mere consent, such as 
loan of money, deposite or pledge, 
which from their nature require a 
delivery of the thing, (rei); whence 
they are called real contracts. See 
Real Contract,. 

3. Into--lst, contracts of mutual 
interest, which are such as are enter
ed into for the reciprocal interest 
and utility of each of the parties, as 
sales, exchange, partnership and the 
like; 2dly, contracts of beneficence, 
which are those by which only one 
of the contracting parties is bene
fitted, as loans, deposit and mandate ; 
3dly, mixed contracts, which are 
thoee by which one of the parties 
confers a benefit on the other, re
ceiving something of inferior value 

CON 348 

in return, such as a donation subject 
to a charge. 

4. Into principal and accessory. 
5. Into those which are subjected 

by the civil law to certain rules and 
forms, and those which are regulatt.-d 
by mere natural justice. 

See generally as to contracts, 
Chitty on Contracts; Comyn on 
Contracts; Newland on Contracts; 
Com. Dig. titles Abatement, E 12, 
F 8; Admiralty, E Ill, 11; Action 
upon the Case upon Assumpsit; 
Agreement i Bargain and Sale; 
Baron and Feme, Q; Condition; 
Dett, A 8, 9 i Enfant, B 5; Idiot, 
D 1; Merchant, E 1; Pleader, 2 
W 11,43; Trade, D 3; War, B 2; 
Hac. Abr. tit. Agreement i Id. As
sumpsit; Condition; ObHgation; 
Vine Abr. Condition i tontracts and 
Agreements; Covenants ; Vendor, 
Vendee; Supp. to Ves. jr. vol. 2, p. 
260,295, 376, 441; Yelv. 47; 4. 
Ves. jr. 497, 671; Archb. Civ. Pl. 
2<! i Code Civ. L. 3, tit. 3 to 18 i 
Pothier's Tr. of Obligations i Sug
den on Vendors aDd Purchasers; 
Story's excellent treatise on Bail
ments; Jones on Bailments. Toul
lier; Droit Civil Fran~is, tomes 6 
et 7 i Ham. Parties to Actions, Ch. 1 i 
Chit. Pro Index, h. 1.; and the articles 
Agreement; Apportionment; Ap
propriation; A"etat; Auignment; 
Auump&it; Atteltation,' Bailment; 
Bargain aft/liale; Bidder,· Bilate
ral contract; Bill oj ezchange; 
Buyer; Comfl,odate; Commulatiw: 
contract; Condition; COll.leUUal 
contract; ConjunctifH.'; Coruumma
tion; Conatructioll; Contract of be
ne-oolence; eo"enant; Debt; beed; 
Delegation; DelifJery; DiICA4rge 
oj a contract; DifiunctirJe; Equity 
oj redemption; &cAange; Guran
ty; Impairing the obligation oj con
tractl; InlUf'a7lCe,' Interuted con
tract,; Item; M'ureprelentation; 
Mort~; Mized contract; Nego
cio",_ gulori NOfHItion; Oblipo 
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dora; ptJt:Itma con"it",. pecuni.; his property, proportionably to the 
Partner,; Partnet',kip; Pledge; amount of their respectiye credits. 
Promi,t; Purckaler; Quari con· Civ. Code of Lo. art. 2522, n. 10. 
trael; Reprueratation; Salt; Sel· It is a division pro rata. Merl. 
ler; Setllement,· Simple contract,' Rep. h. 1-
Synallagmatic contract; Subroga. CONTRIBUTION, contract&. 
'ion; Ti.tle; U,rilateral corttract. When two or more persons jointly 

CONTRACT OF BEN EVO· owe a debt, and one is compelled to 
LENCE, Ci»il laID, is one which is pay the whole of it, the others are 
made for the benefit of only one of bound to indemnify him for the pay. 
the contracting parties; such as loan ment of their shares, the indemnity 
for use, deposit, and mandate. Poth. is called a contribution. 1 Bibb, R. 
ObI. n. 12. See Contract,. 56:!; 4 John. Ch. R. 545. When 

CONTRACTOR. One who en· land is charged with the payment of 
ters into a contract; this term is a legacy, or an estate with the por. 
usually applied to persons who un· tion of a posthUmous child, every 
dertake to do public work, or the part is bound to make contribution. 
w~rk for a company or corporation 3 Munf. R. 20; 1 John. Ch. R. 425. 
on a large scale, at a certain fixed Contribution takes place in another 
price, or to fUpiish goods to another case, namely, when in order to save 
at a fixed or ascertained price. 2 a ship or cargo, a part of the goods 
Pardess. n. 300. Vide 5 Whart. 366. are cast overboard, the ship and car· 

CONTRAFACTION, crim. law, go are liable to contribution in order 
eounterfeiting, imitating. In the to indemnify the owner of the goods 
French law contrafaction (contrefa. lost, except his just proportion. No 
~n) is the illegal reprinting of a contribution can be claimed between 
book for which the author or his as· joint wrongdoers. Sac. Ab. Assump. 
signee has a copy.right to the pre· sit A. Vide 3 Com. Dig. 143; 8 
judice of the latter. Merl. Repert. Com. Dig. 373; 5 Yin. Ab. 561; 2 
mot Contrefac;on. Supp. to Ves. jr. 159, 343; 3 Ves. 

CONTRAVENTION. French jr. 64; Wesk. Ins. 130. 10 S. & 
laID, is the act which violates the R. 75. 
law, a treaty or an agreement which CONTROVER, oblOlefe. One 
the party has made. The Penal who invents false news. 2 lost. 227. 
Code, art. I, denominates a contra· CONTROVERSY, is a dispute 
vention that infraction of the law arising between two or more pel'8Ons; 
which is punished by a fine which it differs from case, which includes 
does not exceed fifteen francs, and all suits criminal 8S well as civil; 
an imprisonment not exceeding three whereas a controversy is a civil and 
days. . not a criminal proceeding. 2 DaIl. R. 

CONTREFACON, Frene! laID, 419,431,432; 1 Tuck. BI. Com. 
Counterfeit. This is a bookseller's A pp. 420, 421 ; Story, Const. ~ 1668. 
term, which signifies the ofrence of By the constitution of the United 
those who print or cause to be print. States the judicial power shall extend 
ed without lawful authority a book to controversies, to which the United 
of which the author or his assigns States shall be a party. Art. 2, 1. 
have a copy.~ht. Merl. Rep. h. t. The meaning to be attached to the 

CONTRIBUTION, cicil laID, is word controversy in the constitution, 
said of the partition by which the cre· is that above given. 
ditors of an insolvent debtor divide CONTUBERNIUM, ci.,. 14tD. 
among themselves the p~ of As among the Romans slaves had 
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DO civil state, their marriages ale 
though valid according to natural 
law, when contracted with the con· 
sent of their masters, and when there 
was no legal bar to them, yet sucb 
marriages were without civil effects, 

. they having none except what arose 
from natural law : a marriage of this 
kind was called conlui1err,ium. It 
was so called whether both or only 
one of the parties was a slave. Poth. 
Contr. de Mariage, premo part. c. 2, 
§ 3. 

CONTUMACY, cilrillalD, is tbe 
refusal or neglect of a party accused 
to appear and answer to a cbarge 
preferred against him in a court of 
justice. This word is derived from 
the Latin conturnacia, disobedience. 
1 Bro.'Civ. Law, 455; Ayl. Parer. 
196; Dig. 50, 17, 52; Code Nap. 
art. 22. 

CONTUMAX, cit). laID, one ac
cused of a crime who refuses to ap
pear and answer to tbe charge. An 
outlaw. 

CONTUSION, flltd. juri,p. An 
injury or lesion, arising from the 
shock of a body with a large surface, 
wbicb presents no loss of substance, 
and no apparent wound. If tbe skin 
be divided the injury takes the name 
of a contused wound. Vide 1 Ch. 
Pro 38; 4 Carr. & P.381,487,558, 
565; 6 Carr. & P. 684; 2 Beck's 
Med. Jur. 178. 

CONUSANCE, CLAIM OF, 
EngliIA laID, is defined to be an 
intervention by a third person, de. 
manding judicature in tbe cause 
against the plaintiff, wbo has chosen 
to commeuce his action out of claim. 
ant's court. 2 Wilson's R. 409. It 
is a question of juriadiction between 
the two courts. Fortesc. R. 157; 
5 Vin. Abr. 588; and not between 
the plaintiff and defendant, as in the 
case of plea to the jurisdiction, and 
therefore it must be demanded by 
the party entitled to con usance, or 
by his representative, and not by the 
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defendant or his attorney. Id. ibid. 
A plea to tbe jurisdiction must be 
pleaded in person, but a claim of 
conusance may be made by attorney. 
1 Chit. Pl. 403. There are three 
sorts of conusance, 1. Tenere pltJ • 
cita, which does not oust another 
court of its jurisdiction, but only cre
ates a concurrent one. 2. Cognirio 
placitorum, when the plea is com· 
menced in one court, of whicb conu· 
sance belongs to another. 3. A 
conusance of exclusive jurisdiction; 
as that no other court shall hold plea, 
&c. Hard. 509 ; &C. Ab. Courts, D. 

CONUSANT, one who knows; 
as if a party knowing of an agree
ment in which he has an interest, he 
makes no objection to it, he is said 
to be conusant. Co. LiU. 157. 

CONUSOR. See Copilot-. 
CONVENTION, conlra~t, cilril 

laID, is a general term which com· 
prehends all kinds of contracts, trea· 
ties, pacts, or agreements. It is I 

defined to be the consent of two or 
more persons to form with each 
other an engagement, or to dissolve 
or change one which they had pre
viously formed. Domat, Lois. Civ. 
I. I, t. 1, So 1; Dig. lib. 2, t. 14, 1. 
1; lib. I, t. I, I. 1,4 and 5. 

CONVENTION, legillahon.
This term is applied to a meeting of 
the delegates elected by the people 
for other purposes than usual legis. 
lation. It is mostly used to denote 
an assembly to make or amend the 
constitution of a state, but it some
times indicates an assembly of the 
delegates of the people to nominate 
officers to be supported at an elec
tion. 

CONVERSION, tort" is the 
turning or applying tbe property of 
another to one's own use. When a 
party takes away or wrongfully as· 
sumes the right to goods which be· 
long to another, it will in general be 
sufficient evidence of a conversion; 
but when the original taking was 
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lawful, as wtten the party fOI:md the 
goods, aad the detention only is ille
gal, it is abaolutely neceasary to 
make a delllanci of the goods, and 
there mUlt be a refusal to deliver 
them belore the conversion will be 
complete. 1 Cll. Pro 666; 2 Saund. 
47 e, note; 1 Ch. Pl. 179; Hac. Ab. 
Trover,B; 1 Com. Dig. 489; 3 Com. 
Dig. 142; 1 Vin. Abo 236; Yelv. 
17 4, n.; 2 East, R. 405; 6 East, 
R. 540; 4 Taunt. 799; 5 Bam. & 
Cr. 149; S. C. 11 Eng. C. L. Rep. 
185; 3 Bl. Com. 15~. The tortious 
taking of property is, of itlelf, a con
venion, 15 John. R. 431; and any 
intermeddling with it, or any exercise 
of dominion over it, subveraive of the 
dominion of the owner, or the nature 
of the bailment, if it be bailed, is 
evidence of a conversion. 1 Nott & 
McCord, R. 592; 2 Maes. R. 398; 
1 Har. & John. 519; 7 John. R. 
254; 10 John. R. 172; It John. R. 
128; Cro. Eliz. 219; 2 John. Cas. 
411. Vide Trour. 

CONVEYANCE, contract" is the 
transfer of the title to land by one or 
more persons to another or others. 
By the term pel'9Ons is here under
stoocl not only natural persons but 
corporations. The instrument which 
col1\'eys the property is also called a 
conveyance. For the several kinds 
of conveyances see D«tl. Vide 
generally, Roberts on Fraud. Conv. 
pam"'; 16 Vin. Ab. 138; Com. 
Dig. Chancery, 2 T 1; 3 M 2; " 
S :t; lb. Discontinuance, C 3, 4, 
5; lb. Garranty, D; lb. Pleader, C 
37; lb. Poiar, C 5. When there is 
no express agreement to the contra
ry, the expense of the conveyance 
falls upon the purchaser, 2 Ves. Jr. 
155, note, who must prepare and 
tender the conveyance; the expense 
of the execution of the conveyance 
is, on the contrary, always borne by 
the vendor. Sugd. Vend. 296. Vide 
5 Mass. R. 472; 3 Mass. 487; V olunter, Coraee,ance_ 
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CONVEY ANCEl. One who 
makes it his business to draw deeds 
of conveyance of lands for others. 
It is usual also fur conveyancers to 
act as brokers for the buyer and 
seller. In these cases the convey
ancer should examine with scrupu
lous exactness into the title of the 
lands which are conveyed by his 
agency, and, if this be good, to be 
very cautious that the estate be not 
encumbered. In eases of doubt he 
should invariably propose to his em
ployer to take the advice of counsel. 

Conveyancers also act as brokers 
for the loon of money on real estate 
secured by mortgage. The same 
care should be observed in these 
cases. 

CONVICT. One who has been 
condemned by a competent court. 
This term is more commonly applied 
to one who has been convieted of a 
crime or misdemeanor. There are 
various local acts which punish the 
importation of convicts. 

CONVICTION, practice. A con
demnldion. In its most extensive 
sense this word signifies the giving 
judgment against a defendant, whe
ther criminal or eivil. In a more 
Iilnited sense, it means the judgment 
given against a criminal. And in its 
most restricted sense it is a record of 
the summary proceedings upon any 
penal statute before one or more jus
tices of the peace, or other persons 
dilly authorised, in a case where the 
ofRmder has been convicted and sen
tenced: this last is usually termed a 
summary conviction. As summary 
convictions have been introduced in 
derogation of the common law, and 
operate to the exclusion of trial by 
jury, the courts have required that 
the strict letter of the statute should 
be observed, and that the magistrates 
should have been gnided by rules, 
similar to those adopted by the com
mon Jaw, in criminal prosecution, 
and founded in natural justice; un· 
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leas when the statute diapenaes with 
the form of stating them. The 
general rulea in relation to convic
tions are, first, it must be under the 
hand and seal of the magistrate be
fore whom it is taken; ItJOOndly, it 
must be in the present tense, but this, 
perhaps, ought to extend only to the 
judgment; thirdly, it must be certain ; 
fourthly, although it is well to lay 
the offence to be contra pacem, this 
is not indispensable; fifthly, a con
viction cannot be good in part and 
bad in part. A conviction usually 
consists of six parts; first, the infor
mation; which should contain, 1, the 
day when it was taken; 2, the place 
where it was taken; 3, the name of 
the informer; 4, the name and style 
or the justice or justices to whom it 
was given; 5, the name of the offen
der; 6, the time of committing the 
offence; 7, the place where the of
fence was committed; S, an exact 
description of the offence. Secondly, 
the summons. Thirdly, the appear
ance or non-appearance of the de
fendant. Fourthly, his defence or 
confessions. Fifthly, the evidence. 
Sixthly, the judgment or adjudication, 
which should state, 1, that the defen
dant is convicted; 2, the forfeiture or 
psnalty. Vide Sase. on Conviction; 
Espinasse on Penal Actions; 4 DaIl. 
266; 3 Yeates, 475; 1 Yeates, 471. 
As to the effect of a conviction as 
evidence in a civil case, see 1 Phil. 
Ev.259. 

CONVOCATION, Eccle •• laID. 
This word literally signifies called 
Iore'lur. The assembly of the re
presentatives of the clergy. As to 
the powers of convocations, see Shelf. 
OIl ~f. & D. 23. See Court of COli

.,oraliora. 
CONVOY, mar. laIC, is a naval 

force under the command of an offi
cer appointed by government, for the 
protection of merchant ships and 
others, during the whole voyage, or 
such part of it as is known to re-
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quire such protection. Marsh. Ins. 
B. 1, c. 9, So 6; Park. Ins. 38S. 

Warranties are sometimes inserted 
in policiea of insurance that the ship 
shall sail with convoy. To comply 
with this wananty five things are 
essential; first, the ship must sail 
with the regular convoy appointed by 
the government; secondly, she must 
sail from the place of rendezvous ap. 
pointed by government; thirdly, the 
convoy must be for the voyage; 
fourthly, the ship insured must have 
sailing instructions; fifthly, she must 
depart and continue with the convoy 
till the end of the voyage, unless se
pamted by necessity. Marsh. Ins. 
B. 1, c. 9, s. 5. 

CO-OBLIGOR, conlrad" is one 
who is bound together with one or 
more others to fulfil an obligation. 
He may be jointly or severally bound. 

When obligors are jointly and not 
severally bound to pay a joint debt, 
they must be luedjointly during their 
joint lives, and after the death of 
some of them, the survivors alone can 
be sued; each is bound to pay the 
whole debt; having recourse to the 
others for contribution. When co. 
obligors are severally bound, each 
may be sued separately; and in case 
of the death of anyone of them his 
executors or administrators may be 
sued. On payment of the obligation 
by anyone of them, when it was for 
a joint debt, the payer is entitled to 
contribution from the other co-obH. 
gors. 

COOL BLOOD. A phrase some
times used to 8~nify tranquillity, or 
calmness; that IS, the condition of 
one who has the use of his reason. 
In cases of homicide, it frequently be. 
comes necessary to ascertain whether 
the act of the person killing was done 
in cool blood or not, in order to ascer
tain the degree of his guilt. Bac. Ab. 
Murder, B; Kiel. 56; Sid. 177; Ley. 
ISO. Vide Il1tentlora j Mtmllaug/a. 
ter j Murder j Will. 
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COPARCENERS, eltate., are 
persons on whom lands of inherit
ance descend from their ancestor. 
According to the English law, there 
must be no males; that is not .the 
rule in this country. Vide Eltate'.in 
coparcenary, and 4 Ke,!1t1 • ((om. 
262. .', .. ' 

COPULATIVE- TlmM/ is one 
which is placed between two or more 
others to join them together: the 
word and is frequently used for this 
purpose. For example, a man pro
mises to pay another a certain sum 
of money and to give his note for 
another sum: in this case he must 
perform both. But the copUlative 
may sometimes be construed into a 
disjunctive (q. v.) as when things 
are copulated which cannot possibly 
be so; for example, "I wish to die 
testate and intestate." For examples 
of construction of disjunctive terms, 
see the cases cited at the word Di,
junctifJf!, and Ayl. Pando 55; 5 Com. 
Dig. 338; Bac. Ab. Conditions, P 5 ; 
Owen, 52; Leon. 74; Golds. 71 ; 
Roll. Ab. 44.4; Cro. Jac. 594. 

COPY. A copy is a true trans
cript of an original writing. Copies 
cannot be given in evidence, unless 
proof is made that the originals from 
which they are taken, are lost or in 
the power of the opposite party; and 
in the latter case that notice has 
been given him to produce the ori
ginal. See 12 Vin. Abr. 97; Phil. 
Ev. Index, h. t.; Poth. ObI. Pt. 4, 
c. 1, art. 3. To prove a copy of a 

• record, the witness mllst be able to 
swear that he has examined it, line 
for line, with the original, or has exa
mined the copy while another person 
read the original. 1 Campb. R. 469; 
it is not requisite that the persons 
examining should exchange papers, 
and read them alternately. 2 Taunt. 
R. 470. Vide, generally, 1 Stark. 
R. 18a; 2 E. C. L. Rep. 18:l; 4 
Campb. 372; 2 Burr. 1179; B. N. 
P.129; 1 Carr. & P. 578; 1 M. & 
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M.I09. An examined copy of the 
books of unincorporated banks are 
not, ~r ,e, evidence. 12 S. & R. 
256.. See 13 S. & R. 135, 334; 2 
N. & McC. 299. 

-copy -RIGHT. The property 
which has beef,) secured to the author 
of a book, map, chart, or musical 
composition, print, cut or engraving; 
for a limited time, by the constitution 
and laws of the United States. Lord 
Mansfield defines copy, or as it is now 
termed copyright, as follows: "I use 
the word copy in the technical sense 
in which that name or term has been 
used for ages, to signify an incorpo
real right to the sole printing and pub. 
lishing of somewhat intellectual com
municated by letters." 4 Burr. 2396; 
Merl. Report. mot Contrefac;on. 

[ 2] This subject will be consider
ed by taking a view of, 1, the legis
lation of the United States; 2, of the 
persons entitled to a copy.right; 3, 
for what it is granted; 4, nature of 
the right; 5, its duration; 6, pro
ceedings to obtain such right; 7, re
quisites aner the grant; 8. remedies ; 
9, former grants. 

[ 3] ~ I. TAe Ifgi.lation of 'Ae 
Uni'td Ntale.. The constitutIon of 
the United States, art. 1, s. 8, gives 
power to congress "to promote the 
progress of science and the useful arts 
by securing, for limited times, to au
thors and inventors the exclusive 
right to their respective writings and 
discoveries. " 

In pursuance of this constitutional 
authority congress passed the act of 
May 31,1790,1 Story's L. U. S. 
94, and the act of April 29, 1802, 
2 StOry'S L. U. S. 866, but now 
repealed by the act of February 3, 
1831,4 Sharsw. cont. of Story. 2221, 
saving always sllch rights as may 
have been obtained in conformity to 
their provision. By this last-men
tioned act. entitled" An act to amend 
the several ncts respecting copy
rights," the subject is now regulated. 
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[ 4] ~ 2. Of t~ perMml entitled and a citizen or citizens ofthe United '0 a copy.right. Any person or per. States, or resident therein, or being 
IOns, being a citizen, or citizens of dead, shall have left 11 widow, or child, 
the United States, or resident therein, or children, either or all then living, 
who is the author or authors of any the same exclusive right shall be con· 
book or books, map, chart or musical tinued to such author, designer, or 
composition, or who has designed, engraver, or if dead, then to such wi· 
etched, engraved, worked, or caused dow and child, or children, for the 
to be engraved, etched or worked further term of fourteen years: Pro. 
from his own design, any print or "id,'d, That the title of the work so 
engraving, and the executors, admin- secured shall be 0. second time l'f'

istrators, or legal representatives of corded, and all such other regulations 
such person or persons. Sect. 1, and as are herein required in regard to 
sect. ~. original copy.rights, be complied with 

[ 5] § 3. Forwlalworkthecopy. in respect to such renewed copy· 
rigId i, grallted. The copy-right is right, and that within six months be
granted for any book or books, map, fore the expiration of the first teno. 
chart, or musical composition, which [ 9] Sect. 3. In all cases of re
may be now, (February 3, 1831, the newal of copy-right under this act, 
date of the act,) made or composed, such author or proprietor shall, with. 
and not printed or publillhed, or shall in two months from the date of said 
hereafter be made or composPd, or renewal, cause a copy of the record 
any print or engraving, which the thereof to be published in one or more 
author has invented, designed, etched, of the newspapers printed in the 
engraved, or worked, or caused to be United States, for the space of four 
engraved, etched or worked from his weeks. 
own design. Sect. 1. [ 10] Sect. 10 • Whenever a copy-

[ 6 J 9 4. Nature of IAe rig"'. right has been heretolore obtained by 
The person or persons to whom a an author or authors, imentor, de
copy.right has been lawfully granted, signer, or engraver, of any book, 
have the sole, right and liberty of map, chart, print, cut, or engraving, 
printing, reprinting, publishing and or by a proprietor of the same; if 
vending such book or books, map, such author or authors, or either of 
chart, musical composition, print, cut them, such inventor, designer or en· 
or engraving, in whole or in part. graver, be living at the passage of 
Sect. 1. this act, then, such author or authors, 

[ 7 ] § 5. Duralirlf& of tire copy. or the survivor of them, such inven
right. The right extends for the tor, engraver, or designer, shall con
teno of twenty-eight years from the tinue to have the same exclusive right 
time of recording the title of the book, to his book, chart, map, print, cut or 
&C. in the office of the clerk of the engraving, with the, benefit of each 
court, as directed by law, Sect. 1. and all the provisions of this act, for 

[ 8 ] But this time may be extend- the security thereof, for such addi
eel by the following provisions of the tional period of time as will, together 
act. with the time which shall have elapse 

Sect. 2. If, at the expiration of the ed from the first entry of sllch (,'~py
aforesaid term of years, such author, right, make up thc term of twenty
inventor, d(,,signer, engraver, or nny eight y('.nrs, with the same right to 
of them, where the work had been hiswidow,child,orchildren, to rene'" 
originally composed and made by the copy.right, at the expiration there
more than one person, be still living, of, as is above provided in relalion to 
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copy.righta originally secured under receive, from the person claiming 
this act. And if such author or au· such right as aforesaid, fifty centa ; 
thora, inventor, designer,orengraver, and the like sum for every copy, un· 
shall not be living at the passage of der seal, actually given to such per. 
this act, then, his or their heirs, exec· son or his assign •• 
utors and administrators, shall be [ 12 ] & 7. Requilite. after tAe 
entitled to the like exclusive enjoy. grant. No person shall be entitled 
ment of said copy-right, with the ben· to thetbenefit of this act, unless he 
efit of each and all the provisions of shall give information of copy.right 
this act for the security thereof, for being secured, by causing to be in. 
the period of twenty-eight years from serted, in the several copies of each 
the first entry of said copy.right; and every edition published during 
with the like privilege of renewal to the term secured on the title page, or 
the widow, child, or children, of the page immediately following, if it 
author or authors, designer, inven- be a book, or, if a map, chart, musi· 
tor, or engraver, as is provided in cal composition, print,cut,orengrav. 
relation to copy-righta originally ing, by causing to be impressed on 
secured under this act. the face thereof, or if a volume of 

[ 11 ] ~ 6. Proceeding. to obtain maps, charts, music or engravings, 
a copy-right. No person shall be upon the title or frontispiece thereof, 
entitled to the benefit of this act, un· the following words, viz.: "Entered 
less he shall, before publication, de. according to act of Congress, in the 
posit a printed copy of the title of such year -- by A. B., in the clerk's 
book, or books, map, chart, musical office of the district court of _" 
composition, print, cut, or engraving, (as the case may be.) 
in the clerk's office of the district [ 13 ] The author or proprietor of 
court of the district wherein the any such book, map, chart, musical 
author or proprietor shall reside, and composition, print, cut, or engraving, 
the clerk of such court is hereby di. shall, within three months from the 
rected and required to record the same publication of said book, map, chart, 
therein forthwith, in a book to be musical composition, print, cut or en· 
kept for that purpose, in the words graving, deliver or cause to be deli
following (giving a copy of the title vered a copy of the same to the clerk 
under the seal of the court, to the of said district. And it shall be the 
said author or proprietor, whenever duty of the clerk of each district court, 
he shall require the same;) "District at least once in every year, to trans
of to wit: Be it remembered, mit a certified list of all such records 
that on the day of anno of copy-right, including the titles so 
Domini, A. B. of the said recorded, and the date of record, and 
district, hath deposited in this office also all the several copies of books or 
the title of a book, (map, chart, or other works deposited in his office, 
otherwise as the case may be,) the according to this act, to the secretary 
title of which is in the words follow. of state, to be preserved in his office. 
ing, to wit: (here insert the title;) the [ 14] ~ 8. The re1llf'die. may be 
right whereof he claims as author (or considered with regard, 1, to the pen· 
proprietor as the case may be;) in allies which may be incurred; 2, the 
conformity with an act of congress, issue in actions under this act; 8, the 
entitled • An act to amend the several costa; 4, the limitation. 
acts respecting copy.rights,' C. D. [ 15] 1. The pmaltie. imposed 
clerk of the district." For which by this act relate, first, to the viola
record, the clerk shlill be entitled to lion of the copy-right of books; &e-
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condly, the violation of the copy. 
right of prints, cuts or engravings, 
maps, charts, or musical composi· 
tions; thirdly, the printing or pub
lishing of any manuscripts without 
the consent of the author or legal 
proprietor; fourthly, for inserting in 
any book, &c., that the copy-right 
has been secured contrary to truth. 

[ 16] Firat. If any other person 
or persons, from and after recording 
the title of any book or books, ac· 
cording to this act, shall, within the 
term or terms herein limited, print, 
publish, or import, or cause to be 
printed, published or imported, any 
copy of such book or books, without 
the consent of the person legally en
titled to the copy-right thereof, first 
had and obtained in writing, signed 
in presence of two or more credible 
witnesses, or shall, knowing the same 
to be so printed or imported, publish, 
sell, or expose to sale, or cause to be 
published, sold, or exposed to sale, 
any copy of such book, without such 
consent in writing; then such offend
er, shall forfeit every copy of sucb 
book to the person legally, at the 
time, entitled to the copy-right there· 
of; and shall also forfeit and pay 
fifty cents for every such sheet whicb 
may be found in his possession, either 
printed or printing, published, import. 
ed, or exposed to sale, contrary to 
the intent of this act; the one moiety 
thereof to such legal owner of the 
copy-right as aforesaid, IUld the other 
to the use of the United States; to be 
recovered by action of debt in any 
court having competent jurisdiction 
thereof. 

copied, either on tbe wbole, or by 
varying, adding to, or diminishing 
the main design, with intent to evade 
the law, or shall print or import for 
sale, or cause to be printed or import
ed for sale, any such map, chart, 
musical composition, print, cut, or 
engraving, or any parts thereof, with. 
out the consent of the proprietor or 
proprietors of the copy-right thereof, 
first obtained in writing, signed in 
the presence oftwocrediblewitneases; 
or, knowing the same to be so print. 
ed or imported without such consent, 
shall publish, sell, or expose to sale, 
or in any manner dispose of any 
such map, chart, musical composi. 
tion, engraving, cut, or print, without 
such consent, as aforesaid; then such 
offender or offenders shall forfeit the 
plate or plates on whicb such map, 
chart, musical composition, engrave 
ing, cut, or print, shall be copied, 
and also all and every sheet thereof 
so copied or printed, as aforesaid, to 
the proprietor or proprietors of the 
copy-right thereof; and shall fur. 
ther forfeit one dollar for every sheet 
of such map, chart, musical composi. 
tion, print, cut, or engraving, which 
may be fouod in his or their posses
sion, printed or published, or exposed 
to sale, contrary to the true intent 
and meaning of this act; the one 
moiety thereof to the proprietor or 
proprietors, and the other moiety to 
the use of the United States, to be 
recovered in any court having com· 
petent jurisdiction thereof. 

[ 17] S~coradl,. If any person 
or persons after the recording the 
title of any print, cut or engraving, 
map, chart, or musical composition, 
according to the provisions of this 
act, shall, within the term or terms 
limited by this act, engrave, etch, or 
work, sell, or copy, or cause to be 
engraved, etcbed, worked or sold, or 

[ 18 ] Nothing in this act shall 
be construed to extend to prohibit 
the importation or vending, printing 
or publishing, of any map, chart, 
book, musical composition, print, or 
engraving written, composed, or 
made by any person not being a 
citizen of the United States, nor resi. 
dent within the jurisdiction thereof. 

[ 19] Thirdly_ Any person or 
persons, who sball print or publish 
any manuscript whatever without the 
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consent of the author or legal propri- [ 23] The limitation of actions is 
etlr first obtained as aforesaid, (if regulated as follows. No action or 
such author or proprietor be a eitizen prosecution shall be maintained in 
of the United States, or resident there- any case of forfeiture or penalty 
in,) shall be liable to suffer and pay to under this act, unless the same shall 
the author or proprietor, all damages I have been commenced within two 
occasioned by such injury, to be re- years after the cause of action shall 
covered by a special action on the have arisen. 
case founded upon this act, in any I f 24] ~ 9. FortMr grant.. All 
court having cognizance thereof;, and several the provisions of this act, 
and the several courts of the United intended for the protection and secu
States empowered to grant injune- rity of copy-rights, and providing 
tions to prevent the violation of the remedies, penalties, and forfeitures in 
rights of authors and inventors, are case of violation thereof, shall be 
hereby empowered to grant injune- II held and construed to extend to the 
tions, in like manner, according to benefit of the legal proprietor or pro
t.he principles of equity, to restrain I prietors of each and every copy.right 
Buch pOblication of any manuscript I heretofore obtained, according to law, 
as aforesaid. during the term thereof, in the same 

[ 20] Fourthly. If any person or ,manner as if such copy.right had 
persons, from and aller the passing of. been entered and secured according 
this act, shall print or pUblish any I to the directions of this act. And by 
book, map, chart, musical composi. , the 16th section it is provided that 
tion, print, cut, or engraving, not this act shall not extend to any copy
having legally acquired the copy-' right heretofore secured, the term of 
right thereof, and shall insert or which has already expired. 
impress that the same hath been [ 25 ] Copy-rights are secured in 
entered according to act of congress, most countries of Europe. 
or words purporting the same, every I In Great Britain an author has a 
person so otrending shall forfeit and I copy-right in his work absolutely for 
pay one hundred dollars j one moiety twenty-eip;bt years, and ifhe be living 
thereof to the person who shall sue at the end of. that period for the resi
for the same, and the other to the due of his life. 
liRe of the United States, to be re- In France the copy.right of an 
covered by action of debt, in any author extends to twenty years after 
court of record having cognizance· his death. 
tbr.reof. I In most, if not in all the German 

[ 21 ] The i • .ut. If any person states, it is perpetual; it extends only 
or persons shall be sued or prose-, over the state in which it is granted. 
cuted, for any matter, act, or thing In Russia the right of an author 
done under or by virtue of this act, or translator continues during his 
be or they may plead the general life, and his heirs enjoy the privilege 
issue, and give the special matter in twenty-five years afterwards. No 
evidence. manuscript or printed work of an 

[ 22 ] The c06t.. In al\ recove- author can be sold for his debts. 2 
ries under this act, either for damages, Amer. Jur. 253, 4. 
forfeitures, or penalties, full costs Vide generally, 2 Am. Jur. 248; 
shall be allowed thereon, any thing 10 Am. Jur. 62; 1 Law IntelI. 66; 
in any former act to the contrary and the articles LiltrGrtI proper,,; 
notwithstanding. Manu.cripl. 
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COIITERTI. of the tenant, entered on the rolls of 
A\iea not entitled to a copy.righ .. 4. the manor court. Cruise, Dig. t. 

bia rigbt. not protected, 18, 10 1 3 V'de Ch P I d 
Author entitled to • copy.rijr .... 4. ,c. ,S.. 1 • r. n ex, 

UIUlt be & citizen of the U. S, 4. h. t. 
entitled to & rencwal. 8, 9.10. CORAM. In the presence of; be-

Ce!'ificate of copy ~rbta, 11. . fore. Coram nobi., before us; co-
Children when eotitled to a copy.ngh .. 8, ram "obi., before you; coram non 
Citi~2' author Rlust be 4 judice, is said of those acts of a court 
Copy of work to be deliye~d to clerk D. C. over which it has no jurisdiction; 

13. not before the proper judge before 
Copy •. rigl~" wba .. 1. . an improper tribunal. Those acta 

legiallltl«,»n on the subJect or, 3. have no validity Where a thing is 
who enutled to, 4. , ', 
(or what given 5. reqUIred to be done before a partlCU' 
nature or, 6. ' lar person, it would not be considered 
duration or, 7, as done before him, if he were asleep 
renewa~ or, 8, 9. , or non compos. Vide Dig. 4 8 27 
prodledmp to obtum a, II. 5' D 'Ab I d h . 5' I~ , 
remediealbr violatioo uf. 14. , aoe s • n ex, • t., ::larr. 

Coat., to be reeuvered whe~, 22. & John. 42; 8 Cranch, 9; Paine's 
Duigller entitled to a copy.righ .. 4. R. 55. 

reo~wal, 8, 9,10: CORD, metutlre.. A cord of 
Duration of copy.ngb .. 7. wood must when the wood is piled 

eolarged when, 8. ' , 
Engravcr entitled to a coPy.rilht, 4. close, measure eIght feet by four, and 

renewal. 10. the wood must be four feet long • 
.. Eote~ a~rdiD' . to aat of ooorr-," There are various local regulations 

p~bheatlon reqUired, 16. in our principal cities as to the man-
forbidden. 20. , hi h ood h II be d 

Ezeeutora eotitled to copy.rigbt, 4. Der m w c w s a measure 
Fee of clerk of Di.trict Court, II. and sold. 
Foreign ooontriea, rigbt. howeeeured in CORN. In its most comprehen. 

25. sive sense, this term signifies every 
Fo~mer.granl8, how eecured. 24, sort of grain, as well as peas and 
IoJunctlon, wheD to be granted, 19. bea th" 'ts ., he 
Juue how formed 21. ns; IS IS 1 meanmg m t 
Leri~latioo on copy.rigbt., 3, memorandum usually contained in 
Limitation ,of actions io copy.ri.ht CU8I, policies of insurance. : But it does 

!3. . ,. r. b 'bed not include rice. Park. Ins. 112; 
Mao~rJ~: prmtlQg 0, w eo PUOIl 'Marsh. Ins. 223, note; Stev. on A v • 
Nalure ~r copy.rigbt, 6. part 4, art.:2; Ben. on Av. ch. 10; 
Peoaltiea for yiolatioo of copy.righta, 15, 1 Marsh. Ins. 223; Park on Ins. 

16, iT. 112; Wesk. Ins. 145. Vide Com. 
~ing~ to.obla.in a copy.ri~h"l1. Dig. Biens G 1. 
Remedl" lor vlolatloo of cupy.ngh .. 14. " I . 
Reoewal of copy. right, wheo .raoted, 8, CORODY, IflCorporea laered&ta. 

9, 10. mem, is an allowance of meat, drink, 
~uiaite .. fter on~y.rightobtained, ,II, 13. money, clothing, lodging, and such 
Widow, wbela entitled to a copy.rlgbt, 8, Il'ke necessaries for sustenance 1 Bl 10. ..... • 

Com. 283; 1 Cb. Pro 225. 
CORONER, an officer whoae 

COPYHOLD, e8late., in ,Ie Eng- principal duty it is to hold an inqui. 
glUA 14",. A copyhold eetate is a sition, with the assistance of a jury, 
parcel of the demesne of a manor, over the body of aoy penon who may 
held at the will of the lord, accord. have come to a violent death, or who 
ing to the custom of the manor, by a has died In prison. It is his duty 
grant from tho lord, and admittance alao in cue of the death of tbe 

-30. 
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aheriff, or when a vacancy happens 
in that office, to serve all the writs 
and process which the sheriff is 
ullually bound to serve. Vide Hac. 
Ab. h. t.; 6 Vin. Ab. 242; 3 Com. 
Dig. 2:22; 5 Com. Dig. 212; and 
the article DealA. 

The duties of the coroner are of 
the greatest consequence to society, 
both for the purpose of bringing to 
punishment murderers and other of. 
lenders against the lives of the citi. 
zens, and of protecting innocent per. 
sons from criminal accusations. His 
office, it is to be regretted, is regarded 
with too much inditfurence. This 
officer should be properly acquainted 
with the medical and legal knowledge 
so absolutely indispensable in the 
titithful discharge of his office. It 
III)t unfrequently happens that the 
public mind is deeply impressed with 
rhe guilt of the accused, and when 
probably he is guilty, and yet the 

. imperfections of the early examina. 
tions leave no alternative to the jury 
but to acquit. It is proper in most 
cases to procure the examination to 
be made by a physician, and in some 
('ases, it is his duty. 4 Car. & P. 
571. 

CORPORAL, an epithet for any 
thing belonging to the body, as, cor· 
poral punishment, for punishment 
inlticted on the person of the crimi. 
1I1l1; corporal oath, which is an oath 
hy the party who takes it being 
ouligcd to lay his hand on the Bible. 

CORPORAL TOUCH. It was 
Ollce decided that before a seller of 
personal property could be said to 
have stopped it in transitu, so as to reo 
J(sin the possession of it, it was neces
sury that it should come to his corpo
ral touch. 3 T. R. 466; 5 Ea. .. 184. 
But the contrary is now settled. 
These words were used merely 88 a 
fil!urative expression. 3 T. R. 464; 
,j Brust, lf14. 

CORPORATION. An aggre-
gale corporation is an intellectual 

COR 

body, created by law, composed of 
individuals united under a common 
name, the members of which suc
ceed each other, so that the body 
continues the same, notwithstanding 
the changes of the individuals who 
compose it, and which for certain 
purposes is considered as a natural 
person. Browne's Civ. Law, 911; 
Civ. Code of Lo. art. 4Hl; 2 Kent's 
Com. 215; Mr. Kyd, (Corpor. vol. 
I, p. 1a,) defines a corporation as 
follows: "A corporation, or body 
politic, or body incorporate, is a col. 
lection of many individuals united in 
one body, under a special denomina. 
tion, having perpetual succession uu· 
der an artificial form, and vested by 
the policy of the law, with a capa. 
city of acting in several respects as 
an individual, particularly of taking 
and granting property, contracting 
obligations and of suing and being 
sued; of enjoying privileges and 
immunities in common, and of exer. 
cising a variety of political rights, 
more or less extensive, according to 
the design of its institution, or the 
powers conferred upon it, either at 
the time of its creation, or at any 
subsequent period of its existence." 
In thc (,.fIse of Dartmouth College 
against Woodward, 4 Wheat. Rep. 
636, Chief Justice Marshall describes 
a corporation to be .. an artificial 
being, invisible, intangible and ex· 
isting only in contemplation of law. 
Being the mere creature of law," 
continues the judge, "it possesses 
only those properties which the char· 
tcr of its creation confers upon it, 
either expressly or as incidental to 
its very existence. These are such 
as are supposed best calculated to 
effect the object for which it was 
created. Among the moet important 
are immortality, and if the expres
sion may be allowed, individuality; 
properties by which a perpetual suc
cession of many peraona are conei. 
dered as tbe same, and may act aa 
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the single individual. They enable come as moral persons, having an 
a corporation to manage its own understanding and will peculiar to 
affairs, and to hold property without themselves, and are susceptible of 
the perplexing intricw;ies, the haz- obligations and laws. Valtel, 49_ 
ardous and endless necessity of per- In this extensive sense the United 
petual conveyance for the purpose of States may be termed a corporation; 
transmitting it from hand to hand. It and so may each state singly_ Per 
is chiefly for the purpose of clothing Iredcll, J. 3 Dall. 447. 
bodies of men, in succession, with Private corporations. In the pop
these qualities and capacities, that ular meaning of the term, nearly 
corporations were invented, and are every corporation is public, inasmuch 
in use." See 2 BI. Com. 37. as they are created for the public 

The words corporation and ineor- benefit; but if tbe whole interest 
poration are frequently confounded, does not belong to the government, 
particularly in the old books. The or if the corporation is not creatt>d 
distinction between them is, how- for the administration of political or 
ever, obvious; the one is a poli- municipal power, the corporation is 
tical institution, the other the act by private. A bank for instance mny 
which that institution is created. be created by the government for 

Corporations are divided into pub- its own uses; but if the stock is own-
lic and private. ed by private persons, i~ is a private 

Public corporations which are also corporation, although it is created 
called political, and sometimes mu- by the government, and its opera
nicipal corporations, arc those which lions partake of a private nature. 9 
have for their object the government Wheat. R. 907. The rule is the 
of a portion of the state. Civil Code same in the case of canal, bridge, 
of Lo. art. 420; and although in turnpike, insurance companies, and 
such case it involves some private the like. Charitable or literary cor
interests, yet, as it is endowed with porations, founded by private bene
a portion of political power, the term faction, are in point of law, private 
public has been deemed appropriate. corporations, though dedicated to 
Another class of public corporations public charity, or for the general 
are those which are founded for pub- promotion of learning. Ang. & 
lic, (though not for political or muni- Ames on Corp. 22. 
cipal purposes,) and the whole in- Private corporations are divided 
terest in which belongs to the gov- into ecclesiastical and lay. 
ernment. The Bank of Philadel. Ecclesiastical corporations, in the 
phia, for example, if the whole United States, are commonly called 
stock belonged exclusively to the religious corporations j they are 
government, would be a public eor- created to enable religious societies 
poration; but inasmuch as there are to manage with more· facility and 
other owners of the stock, it is a pri- advantage, the temporalities belong
vate corporation. Domat's Civil ing to the church or congregation. 
Law, 452; 4 Wheat. R. 668; 9 Lay corporations are divided into 
Wheat. R. 907; 3 M'Cord's R. 377; civil and eleemosynary. Citril cor· 
I Hawk's R. 36; 2 Kent's Com. porations are created for an infinite 
22ll. Nations or states, are denomi- variety of temporal purposes, such 
JIIlted by publicists, bodies politic, 8S atrording facilities for the obtain· 
aod are laid to have their affilirs and ing loans of money; the making or 
interests, and to deliberate and re- canals, turnpike roads, and the like. 
_va, in common. They thus be- And also such as are established for 
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the advancement of learning. 1 BI. 
Com. 471. Eleemo.ynary corpora
tions are such as are instituted upon 
a principle of charity; their object 
being the perpetual distribution of 
the bounty of the founder of them, 
to such persons as he has directed. 
Of this kind are hospitals for the 
relief of the impotent, indigent and 
sick, or deaf and dumb. 1 Kyd on 
Corp. 26; 4 Conn. R. 272; Angell 
& A. on Corp. 26. 

Corporations considered in another 
point of view, are either sole or ag
gregate. 

A sole corporation, as its name 
implies, consists of only one person, 
to whom and his successors belongs 
that legal perpetuity, the enjoyment 
of which is denied to ·all natural per
sons. 1 Black. Com. 469. Those 
corporations are not common in the 
United States. In those states, how
ever, where the religious establish
ment of the church of England was 
adopted, when they were colonies, 
together with the common law on 
that subject, the minister of the 
parish was seised of the freehold, as 
persona ecclessim, in the same manner 
as in England; and the right of his 
successors to the freehold being thus 
established was not destroyed by the 
abolition of the regal government, 
nor can it be divested even by an act 
of the state legislature. 9 Cranch, 
328. A sole corporation cannot take 
personal property in succession; its 
corporate capacity of taking property 
is confined altogether to real estate. 
9 Cranch, 43. 

An aggregate corporation consists 
of several persons, who are united in 
one society, which is continued by a 
succession of members. Oftbis kind 
are tbe mayor and commonalty of a 
city; the heads and fellows of a col
lege; the members or trading com
panies, and the like. 1 Kyd on 
Corp. 76; 2 Kent's Com. 221 ; Ang. 
& A. on Corp. 20. 

COR 

CORPOREAL PROPERTY,
ciml laID, is that which consists of 
such subjects as are palpable to sense. 
In the common law the term to signify 
the same thing is property in pOlle,
lion. It differs from incorportal· 
property, (q. v.) which consists of 
chases in action and easements, as a 
right of way, and the like. 

CORPSE is the dead body, (q. v.) 
of a human being. Russ. & Ry. 
366, n.; 2 T. R. 733; 1 Leach, 
497; 16 Eng. Com. L. Rep. 413; 
8 Pick. 370; Dig. 47, 12, 3,7; lb. 
n, 7,38; Code, 3,44, 1. 

CORPUS, a Latin word which 
signifies the body; as, corpu~ delicti, 
the body of the offence, the essence 
of the crime; corpu, juri. canoni., 
the body of the canon law; corpu. 
juri. cimli., the body of the civil 
law. 

CORPUS JURIS CIVILIS. The 
body of the civil law. This is the 
name given to a collection of the civil 
law consisting of Justinian's Institutes, 
the Pandects or Digest, the Code, and 
the Novels. 

CORPUS CUM CAUSA, prac
tice. The writ of labea. corpu. 
cum CflUIa, (q. v.) is a writ com. 
manding the person to whom it is 
directed to lau tAe body together 
witA tAe cawe for which he is com
mitted before the court or judge is. 
suing the same. 

CORRECTION, puni.lment.
Chastisement by one having autho
rity, of a person who has committed 
some offilnce, for the purpose of bring
ing him to legal subjection. It is 
chiefly exercised in a parental maD
ner by parents or those who are 
placed in loco parentis. A parent 
may therefore justity the correction 
of the child either corporally or by 
confinement; and a school master, 
under whose care and instruction a 
parent has placed his child, may 
equally justifY similar correction; but 
the correction in both cases must be 
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moderate and in a proper manner. or otherwise infamou8 crime, unlese 
Com. Dig. Pleader, 3 M 19; Hawk. on a presentment or indictment of a 
c. 6~I, 8. 23, and c. 62, 8. 2.--c. 29, grand jury, except in cases arising 
8. 5. The ma.st.er of an apprentice in the land or naval forces, or in the 
for disobedience may, himself, cor· militia, when in actual service in 
rect him moderately; 1 Bam. & time of war or public danger;" and 
Cres. 469; Cro. Car. 179; 2 Show. by art. 3, 8. 3, n. 2, it is declared 
289; but he cannot delegate the au· that .. no .Ilttainder of treason shall 
thority to another. 9 Co. 96. A work corruption of blood, or forfei· 
master has no right to correct his ture, except during the life of the 
servants who are not apprentices. person attainted." The constitution 
Soldiers are liable to moderate cor· of Pennsylvania, art. II, s. 19, directs 
rection from their superiors; for the that" no attainder shall work cor· 
sake of maintaining their discipline ruption of blood." 3 Cruise, 240, 
on board of the navy, the captain of 378 to 381, 473; 1 Cruise, 52; 1 
a vessel, either belonging to the Uni· Chit. Cr. Law, 74U; 4 BI. Com. 
ted States, or to private individuals, 388. 
for disobedience or disorderly con. CORSNED, ancient Eng. law. 
duct, may inflict moderate correction This was a piece of accursed bread 
on a sailor. Abbott on Shipp. 160; which a person. accused of a crime 
1 Ch. Pro 73; 14 John. R. 119; 15 swallowed to test his innocence. It 
Mass. :i65,i 1 Bay, 3; Bee, 161; 1 was supposed that if he was guilty, 
Pet. Adm. Dec. 168; Molloy, 209; I' it would choak him. 
1 Ware'sR.83. Any excess of cor· COSENAGE,tort •• Deeeit,fraud: 
rection by the parent, master, officer that kind of circumvention and wrong, 
or captain, may render the party, which has no other specific name. 
guilty of an assault and battery, and I' Vide Ayl. Pando 103; Dane's Ab. 
liable to all its consequences. In some Index, h. t. 
prisons the keepers have the right to I COSTS, practice, the expenses of 
correct the prisoners. a suit or action which may be reo 

CORRUPTION, is an act done I covered by law from the losing party. 
with an intent to give some advan· At common law neither the plaintiff 
tage inconsistent with official duty nor the defendant could recover costs 
and the rights of others. It includes eo nomine, but in all actions in which 
bribery, but is more comprehensive; I damages were recoverable, the plain. 
because an act may be corruptly I tiff in efrect recovered his costs when 
done though the advantage to be I he obtained a verdict, for the jury 
derived from it be not offered by an· always computed them in the dama· 
other. Merl. Rep. h. t. . ges. When the defendant obtained 

CORRUPTION OF BLOOD,- a verdict, or theplaintiffhecame non
Enttli81a crim. law, is the incapacity suit, the former was wholly without 
to inherit or pass an inheritance, in remedy for any expenses he had in· 
consequence of an attainder to which curred; it is true the plaintiff was 
the 'party has been subject. When amerced pro fal.o clQ.fIU)re no, but 
this consequence flows from an at- the amercement was given to the 
tainder, the party is stripped of all i king. Hull. on Costs, 2; 2 Arch. 
honours and dignities he possessed Pro 281. This defect was after
and becomes ignoble. The consti- wards corrected py the statute of 
tution of the United States, Amendm. Gloucester, 6 Ed. 1, C. I, by which 
art. 5, provides, that "no person it is enacted that "the demandant in 
shall be held to answer for a capital assise of Dovel disseisin, in writs of 
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.aorl d'ance"or, cNinage, aiel and has no land belonging to it. Sbep. 
bemtl, shall have damages. And To. 94. 
the demandant shall have the costs COUCHANT. Lying down. Ani
of the writ purchased, together with mala are ssid to have been In"l11l 
damages, and this act shall hold and couchant, when they have been 
place in all caae. ",here the part, upon another person's land, damage 
rectnler. damage., and every person feasant, one night at least. 3 BL 
shall render damages where land is Com. 9. 
recovered against him upon his own COUNCIL, leplatiOf&. This 
intrlJsion or his own act." This word signifies an assembly. It was 
statute has been adopted substantially used among the Romans to express 
in aU the United States. Though it the meeting of only a part of the 
speaks of the costs of the writ only, people, and that the most respectable, 
it has by construction been extended in opposition to the assemblies of the 
to the costs of the suit generally. whole people. It is now usually ap
The costs which are recovered under plied to the legislative bodies of cities 
it are such as shall be allowed by the and boroughs. In some states, as in 
master or prothonotary upon taxation, Massachusetts, a body of men called 
and not those expenses which the the council, are elected, whose duties 
plaintifF may have incurred for him. are to advise the governor in the ex. 
self or the extraQrdinary rees he may ecutive part of the government. 
have paid counsel, or for the loss of Const. of Mass. part 2, c. 2, s. S, art. 
his time. 2 Sell. Pro 429. Costs 1 and 2. See 14 Mass. 470; 3 Pick. 
are single, when the party receives 517; 4 Pick. 25; 19 John. R.58. 
the same amount he has expended, to In England, the king's council are 
be ascertained by taxation; double, the king's judges of his courts of 
vide Double co".; and treble, vide justice. 3 lost. 125; 1 BI. Com. 
Treble co".. 229. 

Vide generally, Hullock on Costs; COUNSEL. Advice given to 
Sayer's Law of Costs ; Tidd's Pro c. another as to what he ought to do or 
40; 2 Sell. Pro O. 19; Archb. Pro not to do. To counsel another to do 
Index, h. t.; Hac. Ab. h. t.; Com. an unlawful act, is to become acces
Dig. h. t.; 6 Vin. Ab. 321; Grah. sary to it, if it be a felony, or princi. 
Pro C. 23; Chit. Pro h. t.; 1 Salk. pal, ifit betl"eason, ora misdemeanor. 
2~7; 1 Supp.to yes. Jr. 109; Amer. By the term counsel is also,under. 
Dig. h. t.; Dane s Ab. h. t.; Barr. stood counsellor at Jaw. Vide To 
Dig. h. t. As to the liability of exe- open; Opening. 
cutors and administrators for costs, 1 COUNSEL, rmzctice, cri ... la •• 
Chit. R. 628, note; 18 E. C. L. R. In the oath of the grand jurors there 
185 i 2 Bay's R. 166, S99; 1 Wash. is a provision requiring them to keep 
R. 138; tHen. & Munf. 361, 369; secret" the commonwealth's counsel, 
4 John. R. 190; 8John. R. 389; 2 their fellows and their own." In this 
John. Ca. 209. As to costs in ac· sense this word is synonymous with 
tions qui tam, see Esp. on Pen. Act. knowledge; therefore, all the know. 
154 to 165. ledge acquired by grand jurors in 

COTTAGE, e8tate., is nearly consequence of their office, either 
synonymous with messuage or house; from the officers of the common
it imports a smaller and inferior build. wealth, from their fellow jurors, or 
ing. 1 Thom. Co. Litt.216. By which they have obtained in any 
the grant of a cottage, it is ssid, other manner, in relation to cases 
puses a small dwelling. house, which which come officially before them, 
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must be kept aecret. See Grand but practice has introduced the fol. 
Ju'7l. lowing distinction: when the plain. 

COUNSELLOR, Ktmemmerat. A tiff's complaint embraces only a sin. 
counsellor is a member of a council. gle cause of action, and he makes 
In some of the states the executive only one statement of it, that state. 
power is vested in a governor, or a ment is called, indi1lerently, a decla· 
governor and lieutenant governor, ration or count j though the former is 
and council. The members of such the more usual term. But when the 
council are called counsellors. See suit embraces two or more causes of 
the names ofthe several states. action, (each of which of course re-

COUNSELLOR AT LAW,oJi- quiresaditlerentstatementj)orwhen 
cell, is an officer in the supreme court the plaintiff makes two or more diff
of the United States, and in some erent statements of one and the same 
other courts, who is employed by a cause of action, each several state
party in a cause, to ('..anduct the same ment is called a count, and all of 
on its trial on his behalf. He diBers them, collectively, constitute the de. 
from an attorney at law, (q. v.) In claration. In all cases, however, in 
the supreme court of the United States which there are two or more counts, 
the two degrees of attorney and COUD- whether there is actually but one 
sel are kept separate, and no person cause of action or several, each count 
is permitted to practise both. It is purports, upon the face of it, to dis
the duty of the counsel to draft or close a distinct right of action j un
review and correct the special plead- connected with that stated in any of 
ings, to manage the cause on trial, the other counts. One object pro
and, during the whole course of the posed, in inserting two or more counts 
suit, to apply established principles of in one declflration, when there is in 
law to the exigencies of the case. I fact but one cause of action, is, in 
Kent, Com. 307. In all the other some cases, to guard against the dan
courts of the U oited States, as well ger of an insufficient statement of the 
as in the courts of Pennsylvania, the cause, where a doubt exists as to the 
same pel'llOn performs the duty of legal sufficiency of one or another of 
counsellor and attorney at law. In two diBerent modes of declaring j but 
giving their advice to their clients, the more usual end proposed in in
counsel and other professional men serting more than one count in such 
have duties to perform to their clients, case, is to accommodate the state
to the public, and to themselves. In ment to the cause, as fitr as may be, 
such cases they have thrown upon to the possible state of the proof to be 
them something which they owe to exhibited on trial j or t~ guard, if poe
the fair administration of justice, as sible, against the hazardoftheproor. 
well as to the private interests of their varying materially from the state
employers. The interests propound- ment of the cause of action: so that 
ed for them ought in their own ap. if one or more of several counts be 
prehension to be just, or at least fairly not adapted to the evidence, some 
disputable j and when such interests other of them may be so. Gould on 
are propounded they ought not to be Pl. Co 4, s. 2,3, 4 j Steph. PI. 279; 
pursued per fa. e' nefall. 1 Hagg. Doet. Pl. 178 j 3 Com. Dig. 291 ; 
R. 222. Dane's Ab. Index, h. t. In real 

COUNT, "l,adinl{. This word actions, the declaration is most 
derived from the French, conte, a usually called a count. Steph. Pl. 
narrative, is in our old law books 36. 
used synonymously with declaratioD j COUNTER, Engl. laID, the Dame 
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of an ancient prison in the city of 
London, which has now been demol. 
ished. 

TO COUNTERFEIT, criminal 
lam. To make something false, in 
the semblance of that which is true; 
it always implies a fraudulent intent. 
Vide Vin. Ab. h. t.; }·orgery. 

COUNTERMAND. This word 
signifies a change of orders which 
had been given. It may be express 
or implied. Express when contrary 
orders are given and a revocation of 
the former order is made. Implied, 
when a new order is given which is 
inconsistent with the former order; 
as if a man should order a merchant 
to ship him in a particular vessel 
certain goods which belonged to him, 
and then, before the goods were 
shipped, he directed him to ship them 
in another vessel; this would be a 
countermand of the first order. While 
the first command is unrecalled, the 
person who gave it would be liable to 
all the consequences in case he should 
be obeyed: but if, for example, a man 
should command another Ie.. commit 
a crime, and, before its perpetration, 
he should repent and countermand it, 
he would not be liable for the conse· 
quences if the crime should al\erwards 
be committed. Vide Command; and 
Com. Dig. Attorney, B 0, C 8; Dane's 
Ab. Index, h. t. 

COUNTERPART, contract,. 
Formerly each party to an indenture 
executed a separate deed; that part 
which was executed by the grantor 
was called the original, and the rest 
the counterparts. It is now usual 
for all the parties to execute every 
part, and this makes them all ori. 
ginals. 2 BI. Com. 296. In grant. 
ing lots subject to a ground.rent 
reserved to the grantor, both parties 
execute the deeds, of which there 
are two copies, although both are 
original, one of them is sometimes 
('.ailed the counterpart. Vide 12 
Vin. Ab. 104; Dane's Ab. Index, h. 
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t.; 7 Com. Dig .. U3; Merl. Repert. 
mots Double Ecri!. 

COUNTERPLEA, pleading.
When a tenant in any real action, 
tenant by the curtesy, or tenant in 
dower, in his answer and plea, 
vouches anyone to warrant his title, 
or prays in aid of another who has a. 
larger estate, as of the remainder.man 
or reversioner; or when a stranger 
to the action comes and prays to be 
received to save his estate; then that 
which the defendant alleges again.qt 
it, why it should not be admitted, is 
called a counterplea. T. de la Ley; 
Doct. Placit. 200; Com. Dig. h. t. ; 
Dane's Ab. Index, h. t. 

COUNTY. A district into which 
a state is divided. The United States 
are generally divided into counties; 
countil's are divided into townships 
or towns. In some states, as Illinois, 
1 Breese, R. 115, a county is consi. 
dered as a corporation; in others it 
is only a quasi corporation; 16 Mass. 
R. 87; 2 Mass. R. 544; 7 Mass. R. 
461; 1 Green!. R. 125; 3 Green\. 
R. 1:11; 9 Green\. R. 88; 8 John. 
R. 385; 3 Munf. R.I02. Frequent 
difficulties arise on the division of a 
county. On this subject, see 16 
Mass. R. 86; 6 J. J. Marsh. 147 ; 4 
Haist. R. 357; 5 Watts, R. 87; 1 
Cowen, R. 550; 6 Cowen, R. 642 ; 
9 Cowen, R. 640; 4 Yeates, R. 3911 ; 
10 Mass. Rep. 290; 11 Mass. Rep. 
3:l9. 

COUNTY COMMISSIONERS, 
are certain officers generally entrust· 
ed with the superintendence or the ('01. 

lection of the county taxes, and the 
disbursements made for the county. 
They are administrative offieers in. 
vested by the local laws with various 
powers. 

COUNTRY. The same as Pail, 
(q. v.) 

COUPONS are those parts of a 
commercial instrument which are to 
be cut, and which are cvid('nce of 
something connected with the con· 
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tract mentioned in the instrument. 
They are generally attached to certi
ficates of loan, where the interest is 
payable at particular periods, and, 
when the interest is paid, they are cut 
otrand delivered to the payor. 

COURSE. The direction in which 
a line runs in surveying. When 
there are no monuments, (q. v.) the 
land must be bounded by the courses 
and distances mentioned in the patent 
or deed. 4 Wheat. 444; 3 Pet. 96; 
a Murph. 82; 2 Har. & John. 267 ; 
6 Har. & John. 254; when the lines 
are actually marked, they must be 
adhered to, tbough they vary from 
the course mentioned in the deeds. 2 
Overt. 304; 7 Wheat. 7. See 3 Call, 
239; 7 Monr. 3sa. Vide Bound

. .,.,; Line. 
COURT, pra.ctice, a court is an 

incorporeal political being, which re
quires for its existence, the presence 
of the judges, or a competent number 
of them, and a clerk or prothonotary, 
at the time during which, and at the 
place where it is by law authorised 
to be held; and the performance of 
IIOID6 public act, indicative of a design 
to perform the functions of a court. 
In another sense, the judges, clerk or 
prothonotary, counsellors and minis
terial officers, are said to constitute 
the court. According to Lord Coke, 
a court is a place where justice is ju
dicially administered. Co. Litt. 68, a. 
The ju~ alone, are also called the 
court. Vide 6 Vin. Ab. 484; Wheat. 
Dig. 127; Merl. Rtlp. h. t.; 3 Com. 
Dig. 300; 8 Id. 386; Dane's Ab. 
Indell, h. t. 

Courts are of various kinds; when 
considered as to their powers, they 
are of record and not of record, Bac. 
Ab. Courts, D; when compared to 
each other, they are supreme, supe
rior, and inferior, Id.; when examin
ed as to their original jurisdiction, 
they are civil or criminal; when 
viewed 8S to their territorial jurisdic
tion, they are central, or local; when 

VOL.I.-31 . 
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divided as to their object, they are 
courts of law, courts of equity, courts 
martial, admiralty courts, and eccle
siastical courts. They are also courts 
of original jurisdiction, courts of 
error, and courts of appeal. Vide' 
Open Court. 

COURT OF ARCHES, eccle •• 
laID, is the most ancient consistory 
court belonging to the archbishop of 
Canterbury for the trial of spiritual 
causes. It is 80 called, because it 
was anciently held in the church of 
Saint Mary Ie BOlD; which church 
had that appellation from its steeple, 
which was raised at top with stone 
pillars, in the manner of an arch or 
bow. Termes de la Ley. 

COURT, INSTANCE. Vide In
Ma.nee Court. 

COURT MARTIAL, is a court 
authorised by the articles of war, 
for the trial of all offenders in the 
army or navy, for military offences. 
Article 64, directs that general 
courts-martials, may consist of any 
number of commissioned officel'!l, 
from five to thirteen, inclusivl'ly; 
but they shall not consist of less than 
thirteen, where the number can he 
convened, without manifest injury to 
the service. Vide Gord. Dig. Lawil 
U. S., art. 3331 to 33.57; 2 Story, 
L. U. S. 1000; and also the Trea
tises of Adye, Delafon, Hough, J. 
Kennedy, M. V. Kennedy, McArthur, 
McNaghten, Simmons and Tyler on 
Courts Martial. 

COURT OF INQUIRY. A 
court constituted by authority of the 
articles of war, invested with the 
power to examine into the nature of 
any transaction, accusation or impu
tation against any officer or soldier; 
the said court sha1l consist of one or 
more officers, not exceeding three, 
and a judge advocate, or other suit
able person, as a recorder, to reduce 
the proceedings and evidence to writ
ing, a1l of whom shall be sworn to 
the perfonnance of their duty. Art. 
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91. Gord. Dig. Laws U. S., art. such regulations, as congress shall 
3558 to 3560. make. 

COURT, PRIZE. Vide Prize "(:J) The trial of all crimes, ex· 
Court. cept in cases of impeachment, shall 

COURTS OF THE UNITED be by jury; and such trial shall be 
STATES. The jUdiciary of the held in the state where the said 
United States is established by virtue crimes shall bave been committed; 
of the following provisions, contained but when not committed within any 
in the tbird article of the constitution, state, the trial shall be at such place 
namely: or places as congress may by law 

,,§ 1. The judicial power of the have directed." 
United States shall be vested in one By the amendments to the consti. 
Supreme Court, and in such inferior tution, the following alteration has 
courts as Congress may, from time been made: 
to time, ordain and establish. The "Art. 11. The judicial power of 
judges, both of the supreme and in. the Ullited States shall not be con· 
ferior courts, shall hold their offices strued to extend to any suit in law or 
during good behaviour, and shall, at equity, commenced or prosecuted 
stated times, receive for their services against one of the United States by 
a compensation, which sball not be citizens of another state, or by citi. 
diminished during their continuance zens or subjects of any foreign 
in office." state." 

"§:t. (1) The judicial power shall This subject will be considered by 
extend to all cases in law and equity taking a view of 1, the central courts; 
arising under this constitution, the and 2, the local courts. 
laws of the United States, and trea· Art. I. Tire Central Court.ojtAe 
ties made, or which shall be made, United State •• 
under their authority; to all cases [ 2] The central courts of the 
affecting ambassadors, otber public United States are, the senate for the 
ministers I1I1d consuls; to all cases trial of impeachments, and the suo 
of admiralty and maritime jurisdic. preme court. The territorial jurisdic
tion; to controversies to which the tion of these courts extends over the 
United States shall be a party; to whole country. 
controversies between two or more 1. Of 'he StflQ.te oj tAe United 
states, between a state I1I1d citizen of State •• 
lI.Dother state, between citizens of dif. [ 3] 1. The constitution of the 
ferent states, between citiaens of the United States, art. 1, § 3, provides 
same state claiming lands under that the Senate shall have the sole 
grants of different states, I1I1d be· power to try all impeacbments. When 
tween a state, or the citizens thereof, sitting for that purpose, the senate 
and foreign states, citizens or sub- shall be on oath or affirmation. 
jects. When the president of the United 

" (2) In all cases affecting ambas. States is tried, the chief justice shall 
sadors, other, public ministers and preside; and DO person shall be con· 
consuls, and those in which a state victed without the concurrence of 
shall be party, the supreme court two-thirds of the members pre
sball have original jurisdiction. In &eDt. 
all the other cases before mentioned, [ 4] It will be proper here to con· 
the supreme court shall have appel- sider, 1. The organization of this 
late jurisdiction, both as to law and extraordinary court; and, 2. Ita 
fact, with such exceptions, and under juriadicoPoo. 
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§ 1. Ita orKllmsatiora ditrers ac- They hold their office during good 
cording as it has or has not the pre- behaviour, and receive for their ser
sident of the United Slates to try. vices a compp,nsation, which shall 
For the trial of an impeachment of not be diminished during their con
the president, the presence of the tinuance in office. Consl. art. 3, § 1. 
chief justice is required. There must They consist of a chief justice and 
also be a sufficient number of sena· eight associate justices. Act of 
tors present to form a quorum. For March 3, 1837, § 1. 
the trial of all other impeachments, 2. Five judges are required to 
it is sufficient if a quorum be pre- make a quorum, Act of March 3, 
sent. 1837, § 1; but those attending on 

§ 2. The juriMliction of the senate the day appointed for holding a sea
as a court for the trial of impeach- sion of the court, although less than 
ments extends to the following offi- four, have authority to adjourn the 
cers, namely, the president, vice-pre- court from day to day, for twenty 
sideot, and all civil officers of the days, after the time appointed for the 
United States, art. 2, § 4, when they commencement of said session, unless 
shall have been guilty of treason, bri- five justices shall sooner attend; and 
bery, and other high crimes and mis- the business shall not be continued 
demeanors. lb. The constitution de- over till the next session of the court, 
fines treason, art. 3, § 3, but recourse until the expiration of the said twenty 
must be had to the common law for days. Act of January 21,1829. By 
a definition of bribery. Not having the same act, if, after the judges shall 
particularly mentioned what is to be have assembled, on any day less 
understood by "other high crimes than five shall assemble, the judge or 
and misdemeanors," resort, it is pre- judges so assembling shall have au
surned, must be had to parliamentary thority to adjourn the said court, 
practice and the common law, in or- from day to day, until a quorum shall 
der to ascertain what they are. Story, attend, and, when expedient and 
Const. § 795. proper, may adjourn the same with-

2. Of tle Suprnttf! Court. out day. 
[ Ii] The constitution of the Unit- 3. The supreme eourt is holden at 

ed States directs that the judicial the city of Washington; Act of April 
power of the United States shall be 29,1802; the session commences on 
vested in one supreme court; and in the second Monday of January, in 
such inferior courts as congre1!8 may, each and every year; Act of May 4, 
from time to time, ordain and establish. 1826; the first Monday of Augustin 
It will be proper to consider, lst, each year is appointed as a return 
Its organization; 2dly, Its jurisdie- day. Act of April 29,1802. In case 
lion. of a contagious sickness, the chief 

[ 6] § 1. Of tle organizatiM of justice or his senior associate may 
lie .upreme court. Under this head direct in what other place the court 
will be considered, 1. The appoint- shall be held, and the COllrt shall ae
ment of the judges; 2. The number cordingly be adjourned to such place. 
necessary to form a quorum; 3. Act of February 25, 1799, § 7. The 
The time and place of holding the officers of a court are a clerk, who is 
court. appointed by the court, a marshal. 

1. The judges of the supreme appointed by the president, by and 
court are appointed by the president, with the advice and consent of the 
by and with the advice and consent senate, crier, and other inferior om. 
of the senate. CoDSt. art. 2, § 2. cers. 
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[ 7] § 2. Of IAe jllriMlictiOfl of tends, from which the original juris

the ,tJprefM COU,.,. The jurisdiction diction of the inferior courts is ex
of the supreme court is either civil or cluded by the constitution. The 
criminal. constitution establishes tbe supreme 

1. The cil'il jurisdiction is either court and defines its jurisdiction. It 
. original or appellate. enumerates tbe cases in which its 

(1.) Tbe provisions of the consti- jurisdiction is original and exclusive, 
tution that relate to the original ju- and defines that which is appellate. 
risdiction of the supreme court, are See 11 Wheat. 467. Congress can
contained in the articles of the con- not vest in the supreme court original 
stitution already cited. jurisdiction in a case in which the 

[ 8 ] By the act of September 24th, constitution has clearly not given that 
17tj9, ~ 13, the supreme court shall court original jurisdiction; and aC
have exclusive jurisdiction of all con- finnative words in the constitution, 
troversies of a civil nature where a declaring in what cases the supreme 
atate is a party, except between a COUlt shall have original jurisdiction, 
state and its citizens; and except must be construed negatively as to 
also, between a state and citizens of all other cases, or else the clause 
other states or aliens, in which latter would be inoperative and useless. 1 
case it shall have original, but not Cranch,137. See 5 Pet. 1; 5 Pet. 
exclusive jurisdiction. And shall 284; 12 Pet. 657; 9 Wheat. 738; 6 
have, exclusively, all such jurisdiction 6 Wheat. 264. 
of suits or proceedings ago.inll am- [ 10] 2. The supreme court ex
bassadors or other public ministers, ercises appellate jurisdiction in the 
or their domestics or domestic ser- following different modes : 
vants, as a court of law can have or (1.) By writ of error from the final 
exercise consistently with the law of judgments of the circuit courts; of 
nations. And original, but not ex- the district courts, exercising the 
elusive jurisdiction of a II suits brought powers of circuit courts; and of the 
b1l ambassadors or other public min- superior courts of the territories, ex
isters, or in which a consul or vice- ercising the powers of circuit courts, 
consul shall be a party. And the in certain cases. A writ of error 
trial of issues in fact, in the supreme does not lie to the supreme court to 
court, in all actioDs at law, against reverse the judgment of a circuit 
citizens of the United States, shall be court, in a civil action by writ of 
by jury. error carried from the district court 

[ 9 1 In consequence of the deci- to the circuit court. The United 
sion of the case of Chisholm v. Geor- States v. Goodwin, 7 Cranch, 108. 
gia, where it was held that assumpait But now, by the act of July 4,1840, 
might be maintained against a state c. 20, § 3, it is enacted that writs of 
by a citizen of a different state, the error shall lie to the supreme Court 
11 th article of the amendments of the from all judgments of a circuit court, 
constitution above quoted, was adopt- in cases brought there by writs of 
ed. In those cases in which original error from the district court, in like 
jurisdiction is given to the supreme manner and under the same regula
court, the judicial power of the Uni- tions, as are provided by law for 
ted States cannot be exercised in its writs of error for judgments rendered 
appellate form. With the exception upon suits originally brought in the 
of those cases in which original juris- circuit CO!!rt. 
diction is given to this court, there is [ 11 ] (2.) The supreme court baa 
none to which the judicial power ex- jurisdiction by appeals from th~ final 
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decrees of the circuit courts; of the been rendered or passed in a circuit 
district courts exercising the powers court; and the proceeding upon the 
of circuit courts; and of the superior reversal shall also be the same, ex
courts of territories, exercising the cept that the supreme court, instead 
powers of circuit courts in certain of remanding the cause for a final 
cases. See 8 Cranch, 251; 6 Wheat. decision as before provided, may, at 
448. their discretion, if the cause shall 

[ 1~ J (3.) The- supreme court has have been once remanded before, 
also jurisdiction by writ of error from proceed to a final decision of the 
the final judgments and decrees of same, and award execution. But no 
the highest courts of law or equity in other error shall be assigned or re
a state in the cases provided for by garded as a ground of reversal, in 
the twenty.fifth section of the act of nny such case as aforesaid, than such 
September 24th, 17811, which enacts as appears on the face of the record, 
that a final judgment or decree, in and immediately respects the before 
any suit in the highest court of law mentioned questions of validity, or 
or equity of a state, in which a deci. construction of the said constitution, 
sion in the suit could be had, where treaties, statutes, commissions, or 
is drawn in question the validity of a authorities in dispute. 
treaty, or statute of, or an authority [ 13] The appellate jurisdiction 
exercised under, the United States, of the supreme court extends to all 
and the decision is against their vali· cases pending in the state courts; 
dity; or where'is drawn in question and the twenty.fiflh section of the 
the validity of a statute of, or an au- judiciary act, which authorizes the 
thority exercised under any state, on exercise of this jurisdiction in the 
the ground of their being repugQant specified cases by writ of error, is 
to the constitution, t!pties, or laws of supported by the letter and spirit or 
the United States, and the decision is the constiution. 1 Wheat. 304. 
in favour of such their validity ; Or When the construction or validity of 
where is drawn in question the con. a treaty of the United States is drawn 
struction of any clause of the consti. in question in the state courts, and 
tution, or of a treaty, or statute of, or the decision is against its validity, or 
commission held under the United the title specially set up by either 
States, and the decision is against the party under the treaty, the supreme 
title, right, privilege, or exemption court has jurisdiction to ascertain that 
specially set up or claimed by either title, and to determine its legal mesn. 
party, under such clause of the said iog. 1 Wheat. 358 I 5 Cranch, 344 ; 
constitution, treaty, statute, or com- 9 Wheat. 788; 1 Pet. 94; 9 Pet. 
mission, may be re-examined, and 224; 10 Pet. 368; 6 Pet. 515. The 
reversed or affirmed in the supreme supreme court has jurisdiction al
court of the United States, upon a though one of the parties is a state, 
writ of error, the citation being signed and the other a citizen of that state. 
by the chief justice or judge, or 6 Wheat. 264. Under the twenty. 
chancellor of the court rendering or fifth section ofthe judiciary aet, when 
passing the judgment or decree com· any clause of the constitution or any 
plained of, or by a justice of the su. statute of the United States is drawn 
preme court of the United States, in in question, the decision must be 
the same manner, and under the against the title or right set up 
same regulations, and the writ shall by the party under such clause or 
have the same efJect as if the judg. statute; otherwise the supreme court' 
ment or decree complained of had haa no appellate jurisdiction of the' 

-31 

Digitized by Google 



- cou rou 
case. 12 Wheat-1l7 • 129 ; 6 Wheat. or exerciae cousistently with the law 
61'8; 3Cranch, 268 ; 4 Wheat. 311; of nations. But it must be remem. 
7 Wheat. 164; 2 Peters. 449; ~ bered that the act of Apri13Oth. 1790. 
Pet. 241; 11 Pet. 167; 1 Pet. 655; sections 25 and 26, declares void any 
6 Pet. 41 ; 6 Pet. 248. When the writ or process whereby the penon 
judgment of the highest court of law of any ambassador, or other public 
of a state, deciding in favour of the minister, their domesties or domestic 
validity of a statute of a state drawn servants. may be arrested or impri. 
in question, on the ground of its be- soned. 
ing repugnant to the constitution of Art. 2. The local COIIf'U. 

the United States, it is not a final [ 17 ] The local courts of the 
judgment within the twenty-fifth sec· United t:ltates are, circuit courts. dis. 
lion of the judiciary act; if the suit trict courts, and territorial courts. 
has been remanded to the inferior 1. 7'he circuit COlIn.. 
court. where it originated, for further [ 18] In treating of circuit courts, 
proceedings, not inconsistent with the it will be convenient to consider. 1st. 
judgment of the highest court. 12 Their organization; and, 2dly, Their 
Wheat. 135. The words "matters jurisdiction. 
in dispute" in the act of congress, [ 19] § 1. Of tie orgarUmtion 
which is to regulate the jurisdiction of the cirC1lit cOIIrts. The circuit 
of the supreme court, seem appro- courts are the principal inferior courts 
priated to civil causes. 3 Cranch, established by congress. There are 
159. As to the manner of ascertain- nine circuit courts, composed of the 
ing the matter in dispute, see 4 districts which follow, to wit: 
Cranch, 216; 4 DalL 22; 3 Pet. 33; 1. The .~r" circuit consists of the 
3 Dall. 365; 2 Pet. 243; 7 Pet. districts of New Hampshire, Massa· 
634; 6 Cranch, 13; 4 Cranch, 316. chusetts, Rhode Island, and Maine. 

[ 14 ] (4.) The supreme court has It consists of a judge of the supreme 
jurisdiction by certificate from the court and the district judge of the 
circuit court that the opinions of the district where such court is holden. 
judges are opposed on points stated, See Acts 29 April, 11'j02; March 26. 
M provided for by the 6th section of 1812; and March 30, 1820. 
the act of April 29th, 1802. The 2. The ucond circuit is composed 
provisions of the act extend to crimi· of the district of Vermont. Connecti. 
nal as well as to civil cases. See 2 cut and New York. Act of 3 March, 
Cranch, 33; 10 Wheat. 20; 2 DaIl. 1837. 
385; 4 HaU's Law Joum. 462; 5 3. The lAird cireuiteonsistsofthe 
Wheat. 434; 6 Wheat. 642; 12 districts of New Jersey, and eastern 
Wheat. 212; 7 Cranch, 279. and western Pennsylvania. Act of3 

[ 15 ] (5.) It has also jurisdiction March, 1837. 
by mandamus, prohibition,. habeas 4. The lounA circuit is composed 
corpus, certiorari, and procedendo. of Maryland, Delaware, and Virginia. 

[ 16 1 2. The criminal jurisdic. Act of Aug. 16,1842. 
tion of the supreme court is derived 5. The Jltl circuit is composed of 
from the constitution and the act of Alabama and Louisiana. Act of 
September 24th, 1789, s. 13, which Aug. 16, 1842. 
gives the supreme court, exclusively, 6. The .tA circuit consists of the 
all such jurisdiction of suits or pro- districts of North Carolina, South 
ceedings against ambassadors, or Carolina, and Georgia. Act of Aug. 
other public ministers, or their do- 16, 1842. 
mesties, as a court of law can have 7. The.eMItA circuit is compoeed 
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of' Ohio, IodiaDa, Illinois, and Michi
gan. Act ofa March, 1837, ~ 1. 

B. The right' circuit includes 
Kentucky, East and West Tennesaee, 
and Missouri. Act of March 3,1837, 
§ 1. By the act of April 14, 1842, 
ch. 20, § I, it is enacted that the 
district court of the United States at 
Jackson, in the district of West Ten
nessee, shall in future be attached to, 
and form a part of the eighth judicial 
district of the United States, with all 
the power and jurisdiction of the cir
cuit court held at Nashville, in the 
middle district of Tennessee. 

9. The ,.., circuit is composed 
of the districts of Alabama, the eas
tem district 'of Louisiana, the district 
of Mississippi, and the district of Ar
kansas. Act of March 3, 1837, § 1. 

[ 20 1 In aeveral districts of the 
United States, owing to their remote
ness from any justice of the supreme 
court, there are DO circuit courts held. 
But in these, the district court there 
is authorized to act as a circuit court, 
except 80 fill as relates to writs of 
error or appeals from judgments or 
decrees in such district court. 

[21] The act of March 3,1837, 
provides, "That 80 much of any act 
or acts of congress 118 vests in the 
district courts of the United States for 
the districts of Indiana, Illinois, Mis
souri, Arkansas, the eastern district 
of Louisiana, the district of Missis
sippi, .the northem district of New 
York, the western district of Virginia, 
and the westem district of Pennsyl
vania, and the districts of Alabama, 
or either of them, the power and ju
riadiction of circuit courts, be, and the 
same is hereby, repealed; and there 
shall hereafter be circuit courts held 
for said districts by the chief or ass0-

ciate justices of the supreme court, 
assigned or allotted to the circuit 
to which such districts may respec
tively belong, and the district judges 
of such districts severally and res
pectiyely, either of whom shall con-

cou 887 

&titutea quorum; which circuit courts, 
and the judges thereof, shall have 
like powers, and exercise like juris
diction as other circuit courts and the 
judges thereof; and the said district 
courts, and the judges thereof, shall 
have like powers and exercise like 
jurisdiction, as the district courts, 
and the judges thereof, in the other 
circuits. From all judgments and 
decrees, rendered in the district 
courts of the United States. for the 
westem district of Louisiana, writs 
of error and appeals shall lie to the 
circuit court in the other district in 
said state; in the same manner as 
from decrees and judgments rendered 
in the districts within which a circuit 
court is provided by this act." 

[ 22] In all cases where the day 
of mee~ of the circuit court is fixed 
for a partlcular day of the month, if 
that day happen on Sunday, then, by 
the act of 29th April,1802, and other 
acts, the court shall be held the next 
day. 

[ 23 ] The act of 29th April,I802, 
§ 5, further provides, that on every 
appointment which shall be hereafter 
made, of a chief justice, or associate 
justice, the chief justice and l18Sociate 
justices shall allot among themselves 
the aforesaid circuits, as they shall 
think fit, and shall enter such allot
ment on record. 

[ 24] The act of March 3, 1837, 
§ 4, directs that the allotment of the 
chief justice and the associate justices 
of the said supreme court to the aev
eral circuits shall be made as hereto
fore. 

And by the act of August 16, 
1842, the justices of the supreme 
court of the United States, or a ma
jority of them, are required to allot 
the several districts among the justi.· 
ces of the said court. 

[ 25] And in case no such allot
ment shall be made by them, at their 
sessions next succeeding such appoint
ment, and alao. after the appointment 
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of any judge as aforesaid, and before . in case of the disability of the district 
any other allotment shall have been judge of either of the district courts of 
made, it shall and may be lawful for the United States, to hold a district 
the President of the United States, to court, and to perform the duties of his 
make such allotment as .he shall office, and satisfactory evidence tht-.re· 
deem proper-which allotment, in of being shown to the justice of the 
either case, shall be binding until ano· supreme court allotted to that circuit, 
ther allotment shall be made. And in which such district court ought, by 
the circuit courts constituted by this law to be holden, and on application 
act shall have all the power, autho- of the district attorney, or marshal of 
rity and jurisdiction, within the sev· sllch district, in writing, to tbe said 
eral districts of their respective cir· justice of the supreme court, said jus
cuits, that before the 13th February, tice of the supreme court shall, there. 
1801, belonged to the circuit Courts upon, issue his order in the nature Qf 
of the United States. a certiorari, directed to the clerk of 

[ 26 1 The justices of the supreme such district court, requiring him 
court or the United States, and the forthwith to certify unto the next cir. 
district judge of the district where the cuit court, to be holden in said dis. 
circuit is holden, compose the judges trict, all actions, suits, causes, pleas, 
of the circuit court. The district or processes, civil or criminal, of 
judge mayalone hold a circuit court, what nature or kind soever, that may 
though no judge of the supreme court be depending in such district court, 
may be allotted to that circuit. Pol. and undetermined, with all the pro
lard v. Dwight, 4 Cranch, 421. ceedings thereon, and all files, and 

[ 27 ] The act of September 24th, papers relating thereto, which said 
17~9, § 6, provides, that a circuit order shall be immediately published 
court may be adjourned from day to in one or more newspapers, printed 
day, by one of its judges, or if none in said district, and at least thirty 
are present, by the marshal of the days before the session of such cir
district, until a quorum be convened. cuit court, and shall be deemed a 8Um· 

By the act of May 19th, 1794, a cir. cient notification to all concemed. 
cuit court in any district, when it And the said cilcuit court shall, there
shall happen that no judge of the upon, have the same cognisance of 
supreme court attends within four all such actions, suits, causes, pleas, 
days after the time appointed by law, or processes, civil or criminal, of 
for the commencement of the sese what nature or kind soever, and in 
sions, may be adjourned to the next the like manner, as the district court 
stated term, by the judge of the dis· of said district by law might }lave, or 
trict, or, in case of his absence also, the circuit court, had the same been 
by the marshal of the district. But originally commenced therein, and 
by the 4th section of the act of 29th shall proceed to hear and determine 
April, 1802, where only one of the the same accordingly; and the said 
judges thereby directed to hold the justice of the supreme court, during 
circuit courts shall attend, snch cir. the continuance of such disability, 
cuit court may be held by the judge shall, moreover, be invested with, and 
80 attending. exercise all and singular the powers 

By the act of March 2d, 1809, cere and authority, vested by law in the' 
tain duties are imposed on the justice judge of the district court in said dis
of the supreme court, in case of the trict. And all honds . and recogni. 
disability of the district judge to hold sances tnken for. or returnable to. 
• district court. Sect. 2, enacts, that such district court, shall be construed 
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and taken to be to the circuit court to the circuit judge of the circuit in which 
be holden thereafter, in pursuance of such district is included, to take, duro 
this act, and shall have the same force ing such disability of the district 
and effect in such court as they would judge, all examinations, and deposi. 
have had in the district court to which tions of witnesses, and to make all 
they were taken. Provided, that necessary rules and orders, prepara· 
nothing in this act contained shall be tory to the final hearing of all causes 
so construed, as to require of the of admiralty and maritime jurisdic. 
judge of the supreme court, within tion. See 1 Gall. 337; 1 Cranch, 
whose circuit such district may lie, to 309; note to Baybum's case, 3 Dall. 
hold any special court, or court of 410. If the disability qf the district 
admiralty, at any other time than the judge terminate in his death, the cir. 
legal time for holding the circuit court cuit court must remand the certified 
of the United states in and for such causes to the district court. Ex parte 
district. Sect. 2, provides. that the United States, 1 Gall. 337. 
clerk of such district shall, during the [ 28] By the first section of the 
continuanee of the disability of the act of 3d March, 1821, in all suita 
district judge, continue to certify as and actions in any district court of the 
aforesaid, all suita or actions, of what United States in which it shall appear 
nature or kind soever, which may that the judge of such court is any ways 
thereafter be brought to such district concerned in interest, or has been of 
court, and the same transmit to the counsel for either party, or is 80 relat. 
circuit court next thereafter to be ed to, or connected with either party as 
holden in the same district. And the to render it improper for him, in his 
said circuit court shall have cognis. opinion, to sit on the trial of such suit 
ance of the same, in like manner as or action, it shall be the duty of such 
is hereinbefore provided in this act, judge, on application of either party,. 
and shall proceed to hear and deter- to cause the fact to be. entered on the 
mine the same. Provided, never. records of the court, and also an order 
theless, that when the disability of the that an authenticated copy thereof, 
district judge shall cease, or be re- with all the proceedings in such suit 
moved, all suits or actions then pend. or action, shall be forthwith certified 
ing and undetermined in the circuit to the next circuit court of the dis
court, in which by law the district trict, and if there be no circuit court in 
courts have an exclusive original cog. such district, to the next circuit court 
nisance, shall be remanded, and the in the state, and if there be no circuit 
clerk of the said circuit court shall court in such state, to the moat con· 
transmit the same, pursuant to the venient circuit court in an adjacent 
order of the said court, with all mat· state; which circuit court shall, upon 
ters and things relating thereto, to the such record being filed with the clerk 
district court next thereafter to be thereof, take cognisance thereof, in 
holden in said district, and the same like manner as if such suit or action 
proceedings shall be had therein, as had been originally commenced in 
would have been, had the same ori- that court, and shall proceed to hear 
ginated or been continued in the said and determine the same accordingly, 
district court. Sect. 3, enacts, that and the jurisdiction of such circuit 
in case of the district judge in any court shall extend to all such cases to 
district being unable to discharge his be removed, as were cognisable in the 
duties as aforesaid, the district clerk district court from which the same 
of such district shall be authorised was removed. 
and empowered, by leave or order of [ 29] And the act of February 
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28, 1839, § 8, enacts, "That in all disturbed then. Stuart v. Laird, 1 
suits and actions in any circuit court Cranch, 308. If a vacancy exist by 
of the United States in which it shall the death of the justice of the supreme 
appear tbat both the judges thereof, court to whom the district was allot. 
or the judge thereof, who is solely ed, the district judge may under the 
competent by law to try the same, shall act of congress, discharge the official 
be any ways concerned in interest duties, (Pollard v. Dwight, 4 Crunch, 
therein, or shall have been of counsel 428. See the fifth section of the act of 
for either party, or is, or are so relat. 29th April, 1802,) except that he can· 
ted to, or connected with, either party not sit upon a writ of error from a 
as to render it improper for him or decision in the district court. United 
them, in his or their opinion, to sit in States v. Lancaster, 5 Wheat. 434. 
the trial of such Buit or action, it shall [ 31 ] It is enacted by the act of 
be the duty of such judge or judges, February 28, 18:i9, § 2, that all the 
on application of either party, to cause circuit courts of the United States 
the fact to be entered on the records of shall have the appointment of their 
the court; and, also to make an order own clerks; and in case of disagree
that ali authenticated copy thereof, ment between the judges, the appoint. 
with all the proceedings in such suit ment shall be made by the presiding 
or action, shall be certified to the judge of the court. 
most convenient circuit court in the [ 32] The marshal of the district 
next adjacent state, or in the next ad. is an officer of the court, and the clerk 
jacent circuit; which circuit court of the district court is also clerk of the 
shall, upon such record and order circuit court in such district. Act of 
being filed with the clerk thereof, take September 24th, 1789, § 7. 
cognisance thereof in the same man· [ 33] In the District of Columbia, 
ner as if such suit or action had been there is a circuit court established by 
rightfully and originally commenced particular acts of congress composed 
therein, and shall proceed to hear and of a chief justice and two associates. 
determine the same accordingly; and See act of February 27, 1801; 12 
the proper process for the due execu· Pet. 524; 7 Pet. 203; 7 Wheat. R. 
tion of tbe judgment or decree ren· 534; 3 Cranch, 159; 8 Cranch, 21H ; 
dered therein, shall run into and may 6 Cranch, 233. 
be executed in the district where such § 2. Of t"~ JuriItlicti07l of tie 
judgment or decree was rendered; Cirellit CotIfU. 
and, also, into the district from which [ 34 ] The jurisdiction of the Cir. 
such suit or action was removed." cuit Courts is either civU or criminal 

[ 30 ] The judges of the supreme (I.) Ciml Juri.tIicti07l. 
court are not appointed u circuit court The civil jurisdiction is either at 
judges, or in other words, have no law or in equity. 
distinct commission for that purpose: Their civil jurisdiction t.&I laUl is, 
but practice and acquiescence under 1st, original; 2d, by removal of ac. 
it for many years, were held to alford tions from the state courts; 3d, by 
an irresistible argument against this writ of mandamus; 4th, by appeal. 
objection to their authority to act, lat. The original jurisdiction of 
when made in the year 1803, and to the circuit courts at law, may be 
have fixed the construction of the ju. considered first, as to the matter in 
dicialsystem. The court deemed the controversy; second, with regard to 
contemporary exposition to be of the the parties litigant. 
most forcible nature, and considered (I.) TAt Malter in Di"P"'~' 
the question at rest, and not to be [ 35] By the ~t of September 

Digitized by Google 



COU COU 871 

24th, 1789, § 11, to give jurisdiction injunctions, according to the course 
to the circuit court the matter in dis· and principles of courts of equity, to 
pute must exceed 8500. In actions prevent the violation of the rights of 
to recover damages for torts, the sum any inventor, as secured to him by 
laid in the declaration is the criterion any law of the U niled States, on such 
as to the amount of the matter in dis- terms and conditions as said courts 
pute. 3 Dall. 358. In an action of may deem reasonable. Prurnded, 
covenant on an instrument under horreDer, That from all judgments 
seal, containing a penalty less than and decrees, from any such court 
''')00, the court has jurisdiction if rendered in the premises, a writ of 
the declaration demand more than error or appeal, as the case may 
1500. 1 Wash. C. C. R. 1. In require, shall lie to the supreme 
ejectment the value of the land should court of the United States, in the 
appear in the declaration, 4 Wash. same manner and under the same 
C. C. R. 624; tl Cranch, 220; 1 circumstances as is now provided by 
Pet. 73; but though the jury do law in other judgments and decrees 
Dot find the value of the land in dis. of circuit courts, and in all other 
pute, yet if evidence be given on the cases in which the court shall deem 
trial, that the value exceeds 8500, it it reasonable to allow the same." 
is sufficient to fix the jurisdiction; or For the jurisdiction given to the 
the court may ascertain its value by r.ircuit courts in cases of bankruptcy, 
affidavits. Pet. C. C. R. 73. see Battkrupt. 

If the matter in dispute arise out of In general the circuit court has 
a local injury, for which a local BC· no original jurisdiction of suits for 
~on must be brought in order to give penalties and forfeitures arising un. 
the circuit court jurisdiction, it must der the laws of the United States, 
be brought in the district where the nor in admiralty cases. 2 DaiL 
lands lie. 4 Hall's Law Journal, 78. 365; 4 Dall. 34~; Bee, 19. 

By various acts of congress juris- (2.) Tlae Claarader of the Partie •• 
diction is given to the circuit courts in [ 36] Under this head will be 
cases where actions are brought to considered, I. The United States; 2 
recover damages for the violation of Citizens of different states; 3. Suits 
patent and copy-rights, without fixing where an alien isa party; 4. When an 
any amount as the limit. See Acts assignee is plaintiff; 5. Defendant 
of April 17, 1800, § 4; Feb. 15, must be an inhabitant of the circuit. 
1819; 7 Johns. 144; 9 Johns. 507. (i.) The Ullit~d State •• 

The circuit courts have jurisdiction [ 37 ] The United States may sue 
in cases arising under the patent on all contracts in the circuit courts 
laws. By the Act of July 4, 1836, where the sum in controversy exceeds, 
§ 17, it is enacted, " That all actions, besides costs, the sum of 1500; but 
Buits, controversies, and cases arising in cases of penalties the action must 
under any law of the United States, be commenced in the district court, 
grantiog or confirming to inventors unless the law gives express jurisdic
the exclusive right to their inventions tion to the circuit courts. 4 Dall. 
or discoveries, shall be originally cog. 342. Under the act of March 3, 
nizable, as well in equity as at law, 1815, § 4, the circuit court has juris. 
by the circuit courts of the United diction concurrently with the district 
States, or any district court having the court of all snits at common law 
powers and jurisdiction of a circuit where any officer of the United States 
court; which courts shall have power, sues under the authority of an acl of 
upon bill in equity filed by any party congress; as where the postmaster
aggrieved. in any such case, to grant general sues under an act of congress 
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for debts or balances due to the gen- troversies between a state, or the citi
era! postoffice. 12 Wheat. 136. See zens of a state, and foreign states, 
2 Pet. 447; 1 Pet. 318. citizens, or subjects; and the statute 

[ 88 ] The circuit court has juris- cannot extend the jurisdiction beyond 
diction on a bill in equity filed by the the limits of the constitution. 4 Dall. 
United Stales against the debtor of 11; 5 Cranch, 303. When both 
their debtor, they claiming priority parties are aliens, the circuit court 
under the statute of March :4, 1798, has no jurisdiction. 4 Cranch, 46 ; 
Co 28,; 65, though the law of the 4 Dall. 11. An alien who holds lands 
state where the suit is brought per- under a PpeCial law of the state in 
mits a creditor to proceed against the which he is resident, may Dlaintain 
debtor of his debtor by a peculiar an action in relation to those lands, 
process at law. 4 Wheat. lu8. in the circuit court. 1 Baldw.216. 
(ii.) Sui,. between Citizeftl of dif- (iv.) When ara A.signee u tAe 

jererat State.. Plaintijf. 
[ 39] The act of September 24, [ 41 ] The court has no jurisdic-

17tl9,; 11, gives jurisdiction to the tion unless a suit might have been 
circuit Court in suits of a civil nature prosecuted in such court to recover 
when the matter in dispute is of a on the contract assigned, if no as
certain amount, between a citizen of signment had been made, except in 
the state where the suit is brought, cases of bills of exchange. Act of 
and a citizen of another state, one of September 24, 1789, ; 11; see 2 
the parties must therefore be a citizen Pet. 319; 1 Mason, :l43; 6 Wheat. 
of the state where the suit is brought. 146; II Pet. 83; \I Wheat. 537; 8 
See 4 Wash. C. C. R. 84; Pet. C. C. Cranch, 332; 4 Wash. C. C. R. 
R. 431: 1 Sumn. 581; 1 Mason, 349; 4 Mason, 435; 12 Pet. 164; 
620; 5 Cranch, 288; 3 Mason, 2 Mason, 252. It is said that this 
185; 8 Wheat. 699; :.! Mason, 472; section of the act of congress has 
5 Cranch, 57; Id. 51; 6 Wheat. no application to the conveyance of 
450; 1 Pet. 238; 4 Wash. C. C. R. lands from a citizen of one state to 
482, n.; Jd.595. a citizen of another. The grantee 

Under this section the division of in such case may maintain his action 
a state into two or more districts does in the circuit court, when otherwise 
not affect the jurisdiction of the properly qualified, to try the tide to 
circuit court, on account of citizen- such lands. 2 Sumn. :l52. 
ship. The residence ofa party in a (v.) Tlae Defendant tra"" be aft 
different district of a state from that lraI&abitant of or' jMlrad ira tke Cir
in which the suit is brought does not cuit. 
exempt him from the jurisdiction of r 42 ] The circuit court has no 
the court; if he is found in the dis- jurisdiction of an action against a de
met where he is sued he is not with- fendant unless he be an inhabitant of 
in the prohibition of this section. 11 the district in which such court is 
Pet. 25. located or found therein, at the time 
(iii.) Sui,. ",1m! ara Alien i. a of serving the writ. 3 Wash. C. C. 

Party. R. 456. A citizen of one state may 
[ 40 ] The act of September 24, be sued in another, if the process be 

1789,; 11, gives the circuit court served upon him in the latter; but in 
cognisance of all suits of a civil na- such cases, the plaintiff must be a 
lore where on alien is a party; but citi7.en of the latter state, or an alien
these general words must be restrict- 1 Pet. C. C. R. 431. 
ed by the provision in the constitu- 2d. Rett&oeal of ActioMfrom tie 
lion which gives jurisdiction in con- State CourII. 
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[ 43 ] The act of September 2", § 2, 1, the judicial power shall em-

17t19, gives, in certain cases, the tend to controversies between citizeoe 
right of removing a suit instituted in of the IIBme state, claiming 1ands UD. 
t state court to the circuit court of the der grants of different states. By a 
district. It is euacted by that law, clause of the 12th section of the act 
that ira suit be commenced in any of September ~"th, 1789, it is enact· 
state court agaiDst an alien, or by a ed, that if, in any action commenced 
eitizen of the state in which the suit in a state court, the title of land be 
is brought, against a citizen of another concerned, and the parties are citizens 
&tate, and the matter in dispute ex· of the same state, and the matter in 
c:eedsthe aforesaid 8um or value of dispute exceeds the sum or value of 
five hUDdred dollars, exclusive of five hundred dollars. exclusive of 
costs, to be made to appear to the costs, the sum or value being made 
eatisfaction of the court, and the de- to appear to the satisfaction of the 
fendant shall, at the time of entering court, either party, before the trial, 
his appearance in such state court, shall state to the court, and make 
Die a petition for the removal of the affidavit, ifit require it, that he claims, 
eause for trial, into the nellt circuit and shall rely upon a right or title to 
court, to be held in the district where the land, under grant from a state, 
the suit is pending, aDd oder good other than that in which the suit is 
and sufficient security for his enter- pending, and pr&luce the original 
ing in such court, on the first day of grant, or an exemplification of it, ex
its session, copies of said process capt where the loss of ftlCOrds shall 
against him, and also for his then put it out of his power, and shall 
appearing and entering special bail move that the adverse party inform 
in the cause, if special bail was orig- the court, whether he claims a right 
inally required therein, it shall then or title to the land under a grant 
be the duty of the state court to from the state in which the suit is 
accept the surety, and proeeed no pending; the said advene party shall 
further in the cause. And any bail give such information, otherwise not 
that may have been originally taken, be allowed to plead such grant, or 
shall be discharged. And the said give it in evidence upon the trial; 
copies being entered as aforesaid in and if he informs that he does claim 
such court of the United States, tbe under any such grant, the party 
cause shall there proceed in the same claiming UDder the grant first men
manner as if it had been brollght tioned, may then, on motion, remove 
there by original process. And any the cause for trial, to the next circuit 
attachment of the goods or estate of court to be holden in such district. 
the defen,dant, by the original pro- But if he is the defendant, he shall do 
cess, shall hold the goods or estate it ullder the same regulations as in 
80 attached, to answer the final judg- the before-mentioned case of the re. 
ment, in the same manner as by the moval of a cause into such court by 
Jaws of such state they would have an alien. And neither party remov
been holden to answer final judgment, ing the cause shall be allowed to 
had it been rendered by the court in plead, or give evidence of, any other 
which the suit commenced. Vide title than that by him stated as afore
act of September 24, 1789, ~ 12;" said, as the ground of his claim. See 
Dall. 11 ; 5 Cranch, 303; "Johns. 9 Cranch, 292; 2 Wheat. R. 378. 
R. 493; 1 Pet. R. 220; 2 Yeates R. [ 45] Application for removal 
275; "W. C. C. R. 286,344. must be made during the term at 

[ «] By the conatitution, art. 3, which the defendant enters hisappear
VOL. 1.-32. 
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&Dce. 1 J. J. Marsh. 232. If a civil cases at common law. The 
state court agree to consider a petit 11 th section of the aet of September 
tion to remove the cause as filed of 24th, 1789, provides, that the circuit 
the preceding term, yet if the circuit courts shllli also have appellate juris. 
court see by the record, that it was diction from the district courts, under 
not filed till a subsequent term, they the regulations and restrictions there
will not permit the cause to be dock. inafter provided. By the :l~d sec
eted. Pet. C. C. R. 44; Paine, 410 i tion, final decrees and judgments in 
but see 2 Penning. 6:.!5. In chance- civil actions in a district court, where' 
ry, when the defendant wishes to the matter in dispute exceeds the Bum 
remove the Buit, he must file his petit or value of fifty dollars, exclusive of 
tion when he enters his appearance; costs, may be re-examined, and re-
4 Johns. Ch, 94; and in an action in versed or affirmed in a circuit court 
a (.'.()urt of law, at the time of putting holden in the same district, upon a 
in special bail. J2 Johns. 153. And writ of error, whereto shall be annex· 
if an alien file his petition when he ed and returned therewith at the day 
filed special bail, he is in time, though and place therein mentioned, an au· 
the bill . be excepted to. 1 Caines, thenticated transcript of the record 
248 i Coleman, 58. A defendant in and assignment of errors, and prayer 
ejectment may file his petition when for reversal, with a citation to the 
he is let in to detend. 4 Johns. 493. adverse party, signed by the judge of 
See Pet. C. C. R. :,120 i 2 Wash. C. such district court, or a justice of the 
C. R. 463; 2 Yeates, 275, 352; 3 supreme court, the adverse party 
Dall. 467; 4 Wash. C. C. R. 286; having at least twenty days'. notice. 
2 Root, 444; 5 John. Ch. R. 300; But there shall be no reversal on such 
3 Ham. 4.8; 4 Wash. C. C. R. 84. writ of error, for error in ruling any 

:W, RefMdy by Mandamu.. pleIJ in abatement, other than a plea 
[ 46] The power of the circuit to the jurisdiction of the court, or· for 

court to issue a mandamus, is con· any error in fact. And writs of error 
fined, exclusively, to cases' in which shall not be brougbt but within five 
it may be necessary lOr the exercise years after rendering or passing the 
ofa jurisdiction alreadyemtiog; as, judgment or decree complained of; 
for iD8tance, if the court below refuse or, in case the person entitled to such 
to proceed to judgment, there a man· writ of error be an infant, nOR COfIIJHn 
damus in the nature of a procedeodo me.i., or impri~ned, then within 
may issue. 7 Cranch, 504; 6 Wheat. five years, as aforesaid, exclusive of 
R. 598. After the state court had the time of such disability. And 
refused to permit the removal of a every justice or judge signing a cita
cause OIl petition, the circuit court tion, or any writ of error as aforesaid, 
issued a mandamus to transfer the shall take good and sufficient secu-
cause.. rity, that the plaintiff' in error sball 

4'". Appellate hriMlictWn. prosecute his writ to effect, and an-
[ 47 J The appellate juriadictioo swer all damages and cosls, if he fail 

is exercIsed by meaDS of, 1. Writs of to make his plea good. The district 
error; 2. Appeals from the district judge cannot sit io tbe circuit court 
courts in admiralty and mllritime 00 a writ of error So district court. 5 
jurisdiction; 3. Certiorari; 4. Proce- Wbeat R.' 434. It is above observed, 
dcndo. that writs of error may be issued to 

[1.] This court hns jurisdiction to the district court in civil cases at 
issue writs of error to the district common law, but a writ of error does 
court, on judgments of daat COUI't in not lie from a c~uit to a district 
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court in an admiralty or maritime shall have original cognisance, as 
cause. 1 Gall. R. 5. well in equity as at law, of all actiODl5, 

[ 4 ~] [2.] Appeals from the dis- sui~, controversies, and cases arising 
triet to the circuit court take place under any law of the United States, 
generally in civil causes of admiralty granting or confirming to authors or 
or maritime jurisdiction. By the act inventors, the exclusive right to their 
of March 3, 1803, ; 2, it is enacted, respective writings, inventions, and 
That from all final judgments or de- discoveries; and upon any bill in 
crees in any of the district courts of equity filed by any party aggrieved, 
the United States, an appeal, where in such cases, sha~1 have authority 
the matter in di!!pute, ellClusive of to grant injunctions according to the 
costs, shall exceed the sum or value course and principles of courts of 
of fifty dollars, shall be allowed to equity, to prevent the violation of the 
the district court next to be holden in rights of any authors or inventors, 
the district where such final judgment secured to them by any laws of the 
or judgments, decree or decrees shall United States, on such terms and 
be rendered: and the circuit courts conditions as the said courts may 
are thereby authorized and required, deem fit and reasonable: prwided, 
to hear and determine such appeals. AOfDnter, that from all judgments and 

[49] [3.1 Although no act of decrees of any circuit courts rendered 
congress authorizes the circuit court in the premises, a writ of error or 
to issue a certiorari to the district appeal, as the case may require, shall 
coun for the removal of a cause, yet lie to the supreme court of the United 
if the cause be 80 removed, and in- States, in the same manner and under 
stead of taking advantage of the ir- the same circumstances, as is now 
regularity in proper time and in a pro- provided by law, in other judg
per maDDer, the defendant makes ments and decrees of such circuit 
defence and pleads to issue, he there- court." 
'by waives the objection, and the suit [ 52] By the act of August 23, 

• will be considered as an original 1842, it is enacted, ; 5, "That the 
one in the circuit court, made 80 by district courts as courts of admiralty, 
consent of parties. 2 Wheat. R. and the circuit courts as courts of 
221. equity, shall be deemed always open 

[ :50] [4.] Thecircuit court may for'the purpose of filing libels, bills, 
issue a writ of procedendo to the dis- petitions, answers, pleas, and other 
trict court. pleadings, for issuing and returning 
2. Equit, Jllf'ilflictiora oj lAc eM- mesne and final process and commis-

cuit Court.. sions, and for making and directing 
[ 51 ] Circuit courts are vested all interlocutory motions, orders, 

with equity, jurisdiction in certain rules, and other proceedings what
cases. The act of September, 1789, ever, preparatory to the hearing of 
§ 11, gives original cognisance, con- all causes pending therein upon their 
current with the courts of the several merits. And it shall be competent for 
states, of all suits of a civil nature at any judge of the court, upon reason
common law or in equity, where the able notice to the parties,in the clerk's 
matter in dispute exceeds, exclusive office or at chambers, and in vacation 
of costs, the sum or value of five as well as in term, to make' and di
hundred dollars, between cenain par- reet, and award all Buch process, 
ties therein mentioned. And the act commissions, and interlocutory or~ 
April 15, 1819, ~ 1, provides, "That ders, rules, and other proceedings, 
the circuit court of the United States whenever the same are DOt grantable 
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of coune according to the rules and tends, 1. To admiralty and maritime 
practice of the court." causes: the admiralty and maritime 
(2.) Criminal JuriMlictioJl of ,Ae jurisdiction, is either the ordinary ju. 

Circuit COllrt,. riadiction, which comprehends prize 
[ 63 ] The often cited It th section suits; cases of salvage; actions for 

of the act of the 24th of September, torts; and actions on contracts, such 
1789, gives the circuit courts exclu. as seamen's wages, pilotage, bottom. 
sive cognisance of all crimes and ry, raDsom, materials, and the like; 
oirences cognisable under tbe autho- or the extraordinary or expressly 
ntyof the United States, except where vested jurisdiction; which includes 
that act otherwise provides, or the cases of seizures under the revenue 
laws of the United States shaH other. laws, &c.; and captures within the 
wise direct, and concurrent jurisdic- jurisdiction of the United States. :.. 
tion with the district courts of the To cases of seizure on land under 
crimes and oirences cognisable there- the laws of the United States, and in 
in. The jurisdiction of the circuit suits for penalties and forfeitures, in. 
courts in criminal cases is confined curred under the laws of the United 
to oirences committed within the dis· States. 3. To cases in which an 
trict for which tbose courts respec- alien sues for a tort, in violation of 
tively sit when they are committed the laws of nations, or a treaty of 
on land. Serg. Const. Law, 129. the United States. 4. To suits insti. 

2. Of t/ae Diatrict COIIr". tuted. by the United States. o. To 
[ 64] In treating of dillrict actions by and against consuls. 6. 

eourt., the same division which was To cases in bankruptcy. 7. To 
made, in considering circuit courts, certain cases in equity. 
will here be adopted, by taking a [ 67 ] 1. The admiralty and marl
view, 1, Of their organization; and time jurisdiction of the district court 
2, Of their jurisdiction. is ordinary or extraordinary. 
§ 1. Of tAe Organisation of tAe Di,. 1st. The ordiru.u-y jurisdiction is 

met COlI"". granted by the act of Sept,em. 
[ 66] The United States are di. ber 24th, 1789, § 9; it is there enact· 

vided into districts, in each of which ed, that the district court shall 
is a court called a district court, have exclusive original cognisance of 
1Vhich is to consist of one judge, wbo all civil causes of admiralty and 
is to reside in the district for which maritime jurisdiction. This jurisdic
he is appointed, and to hold annually tion is exclusive. Bee, 19; 3 Dall. 
four sessions. Act of September 24, 16; Paine, 111; 4 Mason, 139. 
1789. By subsequent acts of con· This ordinary jurisdiction is exer-
gress, the number of 8nnual sessions cised in 
in particular districts, is IOmetimes [ 58 ] (I.) Prise .uu.. The act 
more and IOmetimes less; and they of September 24, 1789, § 9, veats in 
are to be held at various places in the the district courts as full juriadiction ' 
district. There is allO a district court of aU prize causes 88 the admiralty 
in the District of Columbia, held by of England; and this jurisdiction is 
the chief justice of the circuit court an ordinary inherent branch ot the 
of that district. powers of the court of admiralty, 
§ ,2. JuriMliction '!f de DUtrict whether considered 88 prile courts or 

Courta. itulGace courts. 3. Dall. 16; Paine, 
( 56] Their juriadiction is either 111. 

civil or criminal. The act of Congreaa marks out 
(1.) Their Di.u juriadiotioo ex· DOt only the general jurisdiclion of 
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the district courts, but also that of the The admiralty may decree dame. 
eeveral courts in relation to each ges for an unlawful capture of an 
other, in eases of seizure on the we· American vessel by a French pri. 
ters of the United States, navigable, vateer, and may proceed by attach· 
&co When the seizure is made within ment ill rem. Bee, 60. • 
the waters of one district, the court of It has jurisdiction in eases of mao 
that district haa exclusive jurisdiction, ritime torts, in per.cmam as well as 
thoughtheo1fencemayhavebeencom. ill rem. 10 Wheat. 473. 
mitted out of the district. When the This court has also jurisdiction of 
seizure is made on the high seas, the petitory suits to reinstate owners of 
jurisdiction is in the court of the dis- vessels who have been displaced from 
trict where the property may be their possession. fj Mason, 465. It 
brought. 9 Wheat. 402; 6 Cranch, exercises jurisdiction of all torts and 
281; 1 Mason, 360; Paine, 40. injuries committed on the high seas, 

When the seizure has been made and in ports or harbours within the 
within the waters of a foreign nation, flow or ebb of the tide. 2 Galli,. 
the district court has jurisdiction, 398; Bee,61. 
when the property has been brought A father, whose minor son has 
into the district and a prosecution has been tortiously abducted and seduced 
been instituted there. 9 Wheat. 402; on a voyage on the high seas, may 
9 Cranch, 102. sue in the admiralty in the nature 

The district court has jurisdiction of an action per quod, &c., also for 
of seizures, and of the question who wages earned by such son in mario 
ia entited to their proceeds, as inform· time service. 4 Mason, 380. 
ers or otherwise; and the principal [ 61 ] (4.) Suit. Oil contJ'tJCI •• 
jurisdiction is exclusive, the question As a court of admiralty, the district 
as to who is the informer ia also ex· court has 'a jurisdiction, concurrent 
elusive. 4 Mason,139. with the courts of common law, over 

[ 59 ] (2.) Cruel of .aleage. Un· all maritime contracts, wheresoever 
der the constitution and laws, this the same may be made 01' executed, 
court has exclusive original cognis. or whatsoever be the form of the 
anoo in eases of salvage; and, as a cont1'8ct. 2 GalUs. 398. It may 
consequence, it has the power to de- enforee the performance of charter~ 
tennine to whom the residue of the parties for foreign voyages, and by 
property belongs, after deducting the prooeeding ill rem, a lien for freight 
salvage. ';) Dall. 183. under them. 1 Sumn. 551 ; 2 Sumo. 

[ 60] (3.) ActiOlll ariring Oft' 589. It has jurisdiction over con. 
of tort. and injurie,. The district tracts for the hire of seamen, when 
court has jurisdiction over all torts the service is substantially performed 
'and injuries committed on the high on the sea, or on wate1'8 within the 
seas, and in ports or harbours within flow and reflow of the tide. 10 Wheat. 
the ebb and flow of the tide. Vide 4~8; 7 Pet. 824; Bee, 199; Gilp. 
1 Wheat. R. 304; 2 Gall. R. 389; 529. But unless the sel'Vices are 
1 Mason, 96; 3 Mason, 242; 4 essentially maritime, the jurisdiction 
Mason, 380; 18 Johns. R. 21ST. does not attach. 10 Wheat. 428; 

A court of admiralty has jurlsdio- Gilp. 529. 
tion to redress personal wronga com· The mastel' of ,a veMel may sue 
mitted on a passenger, on the high in the admiralty ill perlfOMm for hill 
seas, by the master of a vessel, who- wages; and the mate who on his 
therthose wrongs be by direct force or death succeeds him has the same 
eonsequential injuriea. 3 Mason,242. right. 1 Sumo. 167 I 9 Mason, 161 I 

• 32-' 
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4 M8800, 196. But when the 181" eau.e. of thia kind are to be tried 
yieee for which he sues have DOl been by the district ~urt, and DOl by & 

performed by him as master, they jury. 4 Craoch, 438; 5 Craocht 

cannot be sued for io admiralty. 3 :.181; 1 Wheat. 9, 20; 7 Cl'IlDCht 

Mason, 161. 112; 3 Dall. 297. 
The jurisdiction of the admiralty It is the place of seizure and not 

attaches wben the services are per· the committing of the offence, that, 
formed on a ship in port where the under the act of September :.14, 1789, 
tide ebbs and flows. 7 Pet. 324; gives jurisdiction to the court, " 
Gilp. 529. Cranch, 443; 5 Cranch, 304; for 
. Seamen employed on board of until there has been a seizure, the 
steamboats and lighters engaged in forum cannot be ascertained. 9 
trade or commerce on tide water are Cranch, 289. 
within the admiralty jurisdiction. When the seizure has been voluo· 
But those in ferry boats are not so. tarily abandoned, it loses its validity, 
Gilp. 532; Gilp. 203. and no jurisdiction attaches to any 

Wages may be recovered in the court unless there be a new seizure. 
admiralty by the pilot, deck.hands, 10 Wheat. 325; 1 Mason, 361. 
engineer, and firemen on board of a [ 63] (2.) The admiralty juris-
steamboat. Gilp. 505. diction expressly vested in the district 

But unless the service of tbose em· court embraces also captures made 
ployed contribute in navigating the within tbe jurisdictional limits of the 
vessel, or to its preservation, they United States. By the act of April 
cannot sue for tbeir wages in the 20,1818, § 7, the district court shall 
admiralty; musicians on board of a take cognisance of complain", by 
vessel, who are hired and employed whomsoever instituted, in eases of 
as such, cannot therefore enforce a captures made within the waters of 
payment of their wages by a suit ira the United States, or within a marine 
rna in the admiralty. Gilp. 516. league of the coasts and shores 

[ 62] 2d. The eztraordiraat'f ju· thereof. 
risdiction of the district court, as a [ 64] 2. The civil jurisdiction of 
court of admiralty, or that which is tbe district court extends to cases of 
vested by various acts of congress, seizure on land under the laWII of the 
consists of United States, and in suits for penal. 

(1.) Seizures under the laws of ties and forfeitures incurred under 
impost, navigation, or trade of the the laws of the United States. 
United States. It is enacted by the The act of September 24, 1789, § 
act of September 24, 1789, § 9, that 9, gives to the district court exclusive 
the district court shall have exclusive original cognisance of all seizures 
original cognisance of all civil causes made on land, and other waters than 
of admiralty and maritime jurisdie- as aforesaid, (that is, those which are 
tion, including all seizures under navigable by vessels of ten or more 
Jaws of impost, navigation, or trade tons burden, witbin their respective 
of the United States, when the seizures districts, or on the high seas,) and of 
are made on waters which are navi. all suits for penalties and forfeitures, 
gable from the sea, by vessels of ten incurred under the laws of the United 
or more tons burden, within their States., 
respective districts, as well as upon In all cases ,of seizure on land, the 
the high seas, saving to suitors, in all district court sits as a court of com
cases, the right of a common law mon law, and its jurisdiction is en· 
remedy, when the common law is tirely distinct from that exercised ia 

. competent to give it. • 
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CIIII8 of aeizure on waters navigable mentiOJJed. By virtue ofthiaact, theae 
by vease" of ten tons burden and up- tribuna" have jurisdiction over suits 
wards. 8 Wheat. 395. brought by the postmaster.general, 

Seizures of this kind are triable for debts and balance due the geaeral 
by jury; they are not cases of ad. post office. 12 Wheat. 147 ; 2 Pet. 
miralty and maritime jurisdiction. 4 447; 1 Pet. 818. 
Cranch, 443. [ 67 ] 5. This court has jurisdic. 

[ 65] 3. The civil jurisdiction of tion of actions by and against con~ 
the district court extends also to suls or vice-consuls, exclusively of 
cases in which an alien I.'ues for a the courts of the several states, except 
tort, in violation of the law of na· for offences where other punishment 
tions,or a treaty of the United States. than whipping, not exceeding thirty 

The act of September 24, 1789, ~ stripes, a fine exceeding one hundred 
9, directs that the district court shall dollars, or a term of imprisonment 
have cognisance, concurrent with the exceeding six months, is inflicted. 
courts of the several states, or the For offences above this deacription 
circuit courts, as the case may be, of fonnerly the circuit court only had 
all causes where an alien sues for a jurisdict10n in cases of consuls. 5 S. 
tort only, in violation of the law of & R. 545; 1 Binn. 143; 2 Dall. 
nations, or of a treaty of the United 299. But by the act of August 23d, 
States. 184.2, the district courts shall have 

[ 66] 4. The eivil jurisdiction of concurrent jurisdiction with the eir
this court extends further to suits in· cuit courts of all crimes and ofteuces 
atituted by the United States. By against tbe United States, tbe pnnish. 
the 9th section of the act of Septem. ment of which is not capital. And 
ber 25th, 1789, the district court by the act of February 28th,1839, 
Bhall alao have cognisance, concur· ~ 5, the punishment of whipping is 
JeDt as last mentioned, of all suits at abolished. 
common law, where the United States [ 68] 6. The jurisdiction of the 
Bue,and the matter in dispute amounts, district court under the bankrupt laws 
excluaiye of costs, to the sum or value will be found under the title Barak· 
of one hundred dollars. And by the rflpt. 
act of March 3d, 1815, ~ 4, it has [ 69 ] 7. The district courts have 
cognisance, concurrent with the equitable jurisdiction in 'certain cases. 
courts and magistrates of the several By the first section of the act of 
states, and the circuit courts of the February 13th, 1807, the judges of 
United States, of all suits at common the district courts of the United States 
law where the United States, or any shall haye as full power to grant 
officer thereof, under the autbority of writs of injunctions, to operate within 
any act of congress sue, although the their respective districts" as is now 
debt, claim, or other matter in dispute, exercised by any of the judges of the 
sball not amount to one hundred dol. supreme court of the United States, 
lars. under the same rules, regulations, 

These last words do not confine and restrictions, as are prescribed by 
the jurisdiction given by this act to the several aets of congress establish· 
one hundred dollars, but prevent it ing the judiciary of the United States, 
nom stopping at that sum: and con· any law to the contrary notwitbstand
sequeQ,tly, suits for s~ms over one iog. Prooided, that the same shall 
hundred dollars are cognisable in the not, unless so ordered by the circuit 
district, circuit, and state courts, and court, continue longer than to the 
before magistrates, in the cases here circuit then next eDIIUWg; DOr aIaaIl 
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an injunction be issued by a district These ellercise the power of a circuit 
judge in aDy case, where the party court, under the same regulations as 
has had a reasonable time to apply to they were formerly ellercised by the 
the circuit court for the writ. A Q district court of Kentucky, which was 
injunction may be issued by the dis- the first of the kind. The act of 
trict judge under the act of March 3d, September 24th, 1789, § 10, gives the 
1820, § 4, 5. where proceedings have district court of .the Kentucky district, 
taken place by warrant and distress besides the usual jurisdiction of a 
against a debtor to the United States district court, the jurisdiction of all 
or his sureties, subject by § 6, to causes, except of appeals and writs 
appeal to the circuit court from the of error, therein after made cognis
decision of such district judge in re- able in a circuit court, aDd writs of 
fusing or dissolving the injunction, if error and appeals were to lie from 
such appeal be allowed by a justice of decisions therein to the supreme court, 
the supreme court. On which, with and under the same regulations. By 
an ellception as to the necessity of an the 1 :.tth section, authority was given 
answer on the part of the United to remove cases from a state court to 
States, the proceedings are to be as such court, in the same maDner as to 
in other cases. The act of 24th a circuit court. 
September, 1789, § 14, vests in the 3. TAe territorial cotlrll. 
judges of the district courts, power to [ 72] These courts have been 
grant writs of habeas corpus, for the established in the several territories 
purpose of an inquiry into the cause of the United States to administer 
of commitment. Other acts give justice there. They are as follows: 
them powers to issue writs, make § 1. In Florida, the judicial power 
rules, take depositions, &c. The acts is vested in two superior courts and 
of congress already treated of relating such inferior courts and justices of 
to the privilege of not being sued out the peace, as the legislative council of 
of the district of which the defendant the territory may establish. These 
il an inhabitant or in which he is will be separately considered, by tak
found, restricting suits by assignees, ing a view of the superior courts, lst, 
and various others, apply to the dis- Of their organization; and, 2d, Of 
trict court as well as to the circuit their jurisdiction. (1.) There is one 
court. By the 9th section of the act superior court for East Florida, to 
of September 24th, 1789, the trial of consist of one judge, appointed by the 
issues in fact in the dilt1'ict courts, in president, by and with the advice and 
all causes ellcept civil causes of admi- consent of the spnate, who holds his 
1'81ty and maritime jurisdiction, shall office for four years. The other su
be by jury. Serg. Const. Law,226, perior court is for West Florida, to 
227. consist of one judge, to be appointed 

(2.) TAe criminal jurUdictitm of by the same authority, and to hold his 
Ilae dim;ct court. office for the same period. (2.) Each 

r 70] By the act of August 23d, court has jurisdiction in all criminal 
11!l42, § 3, it is enacted that the dis- cases, and exclusive jurisdiction in all 
trict courts of the United States shall capital cases, and original jurisdiction 
have concurrent jurisdiction with the in all civil cases of the value of one 
circuit courts, of all crimes and of- hundred dollars, arising under, or 
fences against the '\Tnited States, the cognisable by the laws of the tem
punishment of which is not capital. tory. Each superior court has also 

[ '71 ] There is a class of district the same jurisdiction within its limits, 
courts .f a peculiar description. in all cases wing under the laws and 
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coostitutioa of the UDited States, the supreme court, under such regu. 
which by the aCt of September 24th, lations as may be prescribed by law; 
17811, was vested in the court of Ken- but in no case removed to the supreme 
tucky district. (See above, [71].) court, shan a trial by jury be allowed 

[ 73] ; 2. In Wisconsin the judi- in said cOurt. The supreme court 
cial power is vested in a supreme may appoint its own clerk; and every 
court, district eourts, probate courts clerk shall hold his office at the plea
and in justices of the peace, Act of sure of the court by which he shall 
April 20,1836, § 9; 4 Sharaw.cont. have been appointed. And writs of 
of Story's L. U. S. 2426. The su- error and appeals from the final deci
preme court shall consist of a chief sions of the said supreme court shall 
justice and two aaaociate judges, any be allowed and taken to the supreme 

. two of whoV' shall be a quorum, and court of the United Slates,io the same 
who shall hold a term at the seat of manner, and under the same regula
goyernment of the said territory, an- tions, as from the circuit courts of the 
Dually;andtheyshallholdtheirofficea United States, where the value of the 
during good behaviour. The said property, or the amount in cOntro
territory shall be divided into three versy, to be ascertained by the oath 
judicial districts; and a district court or affirmation of either party, shall 
or courts shall be held in each of the exceed one thousand dollars. And 
three districts, by one of the judges each of the said district courts shall 
of the supreme court, at such times have and exercise the same jurisdic. 
and places as may be prescribed by tion in all cases arising under the 
law. Thejuriadiction of the several constitution and laws of the UDited 
courts herein provided for, both ap- States as is vested in the circuit and 
pellate and original, aJid that of the district courts of the United States. 
probate courts, and of the justices of And the first six days of every term 
the peace, shall be as limited by law: of the said courts, or 80 much thereot 
huoilkd, A"",ner, That justices of IlA shall be necessary, shall be appro
the peace shall not have jurisdiction priated to the trial of MUses arising 
of any matter of controversy, when under the'said constitution and laws_ 
the title or boundaries of land may be And writs of error, and appeals from 
in dispute, or where the debt or sum the final decisions of the said courts, 
claimed exceeds fifty dollars. And in such cases, shall be made to the 
the aid supreme and district courts, supreme court of the territory, in the 
respecti"ely, shall posaess chancery same manner as in other cases. The 
.. well as common law jurisdiction. said clerks shall receive, in all sucb 
Each district court shall appoint its cases, the same fees which the clerk 
clerk, who shall keep his office at the of the district court of the United 
place where the court may be held; States in the northern district of the 
and the said clerks shall also be the state of New York receives for simi. 
registers in chancery; and any va- lar services. 
caney in said office of clerk happen. [ 74] And by the tenth section it 
ing in the vacation of said court, may is enacted, that there shall be an at· 
be filled by the judge of said district, torney for the said territory appointed, 
which appointment shall continue un- who shall continue in office four years, 
til the next term of said court. And unless 800ner removed by the preai. 
writs of error, bills of exception, and dent, and who shall receive the same 
appeals in chancery causes, llhall be fees and salary as the attorney of the 
allowed in all cases from the final UDited States for the Michigan terri
deciaiona of the said district courts to tory. There shall al80 be a marshal 

Digitized by Google 



oou oou 
for the territory appointed, who shall the said supreme and district courts, 
hold his office for four years, unless respectively, shall possess a chancery 
sooner removed by the president, who as well as a common law jurisdiction. 
shall execute all process issuing from Each district court shall appoint its 
the said courts when exercising their clerk, who shall keep bis office at the 
jurisdiction as eircuit and district place where the court may be held; 
courts of the United States. He shall and the said clerks sball also be the 
perform the same duties, be subject to registers in chancery; and any va
the same regulations and penalties. vancy in said office of clerk happen
and be entitled to tbe same fees, as iog in the vacation of said court, may 
the marshal of the district court of be filled by the judge of said district, 
the United States for the northern wbich appointment sball continue 
district for the state of New York i until tbe next term of said court. 
and 'shall, in addition, be paid the sum And writs of error, bills of exception, 
of two hundred dollars, annually, as and appeals in chancery causes shall 
a compensation for extra services. be allowed in nIl cases, from the final 

[ 75] § 3. Tbe act of June 12, decisions of the said district courts 10 
1838, to establish the territorial go- the supreme court under such regu
vemrnent of Iowa, enacts, section 9, lations as may be prescribed by law; 
tbat the judicial power of the said but in no case removed to the supreme ' 
territory shall be vested in a supreme court shall trial by jury be allowed 
court, district courts, probate courts, in said court. The supreme court 
and in justices of the peace. The may appoint its own clerk, and every 
supreme court shall consist of a chief clerk shall hold his office at the plea
justice, and two associate judges, any sure of the court by which he shall 
two of whom shall be a quorum, have been appointed. And writs of 
and who shall hold a term at the seat error and appeals from the final decl
of government of the said territory sione of the said supreme court sball 
annually, and they shall hold their be allowed and taken to the supreme 
offices during the term of four years. court of the United States, in the 
The said territOry shall be divided same manner and under the same 
ibto three judicial districts; and a regulations as from the circuit (,,ourt 
district court or courts shall be held of tbe United States, where the value 
in eacH of the three districts, by of the ProPerty, or tbe amount in 
one of the judges of the supreme controversy, to be ascertained by the 
court, at such times and places as oath or affinnation of either party, 
may be prescribed by law; and the shall exceed one thousand dollars. 
said judges shall, after their appoint- And each of the said district courts 
ment, respectively, reside in the dis- shall have and exercise the same juris
tricts which shall be assigned to them. diction in all cases arising under the 
The jurisdiction of the several courts constitution and laws of the United 
herein provided for, both appellate States, as is vested in the circuit and 
and original, and that of the probate district courts of the United States. 
courts, and of the justices of the And the first six days of every term 
peace, shall be as limited by law: of the said courts, or 80 much thereof 
Protrided, ltOlDner, That justices of as shall be necessary, shall be appro
the peace shall not have jurisdiction priated to the trial of causes arising 
of any matter of controversy, when under the said constitution and laws. 
the title or boundaries of land may be And writs of errors and appeals from 
in dispute, or where the debt or sum the final decisions of the said courts, 
clai mad exceeds fifty dollars. And in all such cues, shall be made to the 
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supreme court of the territory, in the 
ame manner as in other eases. The 
aid clerks shall receive in all such 
eases, the same fees which the clerk 
of the district courts of Wisconsin 
territory now receives for similar sere 

. vices. 
[ 76] And by the tenth section it 

is enacted, that there shall be all at· 
torney for the said territory appoint. 
ed, who shall continue in office four 
years, unless sooner removed by the 
president, and who shall receive the 
same fees and salary as the attorney 
of the Uni!ed States, for the present 
territory of Wisconsin. There shall 
also be a marshal for the territory 
appointed, who shall hold his office 
for four years, unless sooner removed 
by the president, who shall execute 
all process issuing from the said 
courts when exercising their jurisdic
tion as circuit and district courts of 
the Uailed States. He shall perform 
the same duties, be subject to tbe 
same regulations and penalties, and 
be entitled to the same fees, as the 
marshal of the district court of the 
United States for the preseot territory 
of Wisconsin; and shall, in addition, 
be paid the sum of two hundred dol. 
lars annually, as a compeasation for 
_ira services. 

0DII'I'DT8. 
AWaDI lOr torta in admiralt,,60. I 

Adjouroment of circuit court, bow made, n. 
Admiralty, juri.dictioo of, 57. 

ordinary, 57. 
prileHilll,58. 
__ of ."a,e, 59. 
e._ of torlll, 60. 
Hiu on contracta, 61. 

el:lraordinary, 6t. 
Alien. may be parliea in circoit eoort, 40. 
Amba_dora,juri8Ciiction io _ of, I. 

'Diu by or II/Cllin.t, 8. 
Appeal. 10 Illpreme court wben .1I0wed, 11. 

from district court, 48. 
Appelbte jurisdiction of II!preme court, 10. 

by writ of error 10 circuit court, JO. 
. appealt., II. 
writ of error 10 I1IIto coort, Ill. 
«ni6eate from circuit cout, 14. 
maodamu., 15. 

cou 
habeu oorpIII, Ii. 
procedendo, Ii. 

juri8Ciictioo ot' circuit coorl, 47. 
by writ of error, 4 i. 
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appeal from di.trict court, 48. 
certiorari 10 district coort, 411. 
procedelldo 10 diatriCl court, 60. 

Aaai,lIe8, may loe in circuit court, wbeD. 
41. 

Baukroptcy, juiadiction ofdiatrictcourt in 
_or, 68. 

Certificate of circuit court, 14-
Circuit cuurta, 18. 

or,lDilation of, 19. 
jurisdiction of, 34-

civil, 34. 
at law, 34. 
in equity, 51. 

criminal, 33. 
Circuiu. b"w formed, ]9. 
Citizen. of difFerent .tatea may .ae in cir. 

cuit court, 39. 
Civil juriidictioo of .upreme coart, 7. 

circuit court, 34. 
diltrict court, S6. 

Clerk or lupreoae cout how appointed, 6. 
district court, 3!l. 

CoIllUIa, jllriadlctioa of .upreIM court,-. 
8. 

diltrict coon., oYer 67. 
Couru, central, :a. 

the HDate of U. s.. 3. 
or,llnilation of, •• 
juri8CiictiOD or, •• 

the supreme court, i. 
or,anilation, 6. 
juri8CiictiOl1, 7. 

local, 18. 
the circuit coan., 18. 
di.mat conn., u. 
territorial -ria, 7ll. 

Crimioaljoriadictioo of.oprellle court, 16. 
circuit courla, sa. 
di.trict eourla, 70. 

Crimea, to be tried by jDl'1, I. 
wben to be tried, 1. 

Diltrict orColumbie, coull in, 33. • 
COUN how conaidered, U. 

orpniadion, 66. 
jDriadictioo, 56. 

ciyil,56. 
admiralty. 57. 
aeiaurea OD land. 64. 
_ ofaliene, 66. 
luila by U. 8. 66. 
ca_ ofCODlola, 67. 
bankrupt ea-. 68. 
equitl CllHI, 69. 
crirnanal,70 • 

peculiar under particular law .. 71. 
Equity juriadictiOD ortbe cir,uit court, 51, 

5l. 
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Equity jurWiction oC the d_iet COlIn. 69. 
Florid., coIUlI in, 72. ' 
Halleu cor.,... jon.diatioa of .npmne 

court in. 15-
Jowa. coofll of, 75. 

attorney iw, 76. 
J odp ot'npreme court, b_ appointed, 6. 

lID allot ~l-. 23, !U, :.5, lIO. 
datia of, 27. 
wben they oannot .it, 28, W. 

Judicial power, elltent of, 1. 
Jodlciary .... bliahed. I. 
Juriadiction of coufll of U. s., 1. 

_ate, 4. 
• opreme coort, 7. 
circoit coort, 34. 

Jory, crima to be trie4 by, J. 
civil ca_ wben to be tried by, 8. 

LJoaI coofll are the circait C01lI'lI, 18. 
ci&.lrict courta, 54. 
territorial coorll, 72-

Mandamlll may be illoed by lopreme court, 
IS, 

circoit court, 46. 
Maritime _traeta, wbalo6l. 
Maralaal, by whom appointed, 6. 

an officer of circuil court, 3:t 
Orpniation of .nate, "

lopreme court, 6. 
circoit coafll, 19. 
di.lrict coorll, 55. 

OriJinai joriadicli811 ohopreme coart, 7. 
cltcait coort, 34. 
di.trict coort. 56. 

Partia to actiooa, who may lie. ' 
amba_dorl. poblic miniatera or COD.w., 

1.8. 
United States, 1,37, 66. 
a atale, and citizen of anotber atate, 1. 
citizena of di8'erent .ta ..... 39. 
citileDl'ofthe .me 1lIIte,"-
aU- and citiaena, 40. 68. 
_i,nees, 41. 
conlol.,67. 
bankrupll, 68. 

Patent cues, joriadiotion of cireah a.rt in, 
85. 

Prile nill, joriadiction in. 58. 
Procedendo. juriadiction of IDpreme coart 

in. 15. 
circoit court, SO. 

Public minillera, jorillliction Oftr. 8. 
Quorum of judp of aupreme court, 6. 
Removal of auill from .1Ite coorll, 43. 
Sal",..,joriadiction in cuea of, 59. 
Sopreme court .. lIbliabed. J. 

orpnization of, 6. 
joriadiclion of, 7. 

civil,7. 
original, 7. 
appallate, 10. 

criminal, J 6. 

OOU 

wbere to be hoIc1eD, 6-
wben to be baIden, 6. 
officer. of, 6. 

Stllc, when I part)' to an aclion, 8. 
Terrilorial coufll, 72. 
Uniled States, when they may ne iD _ 

preme court, J, 
circuit court, 37. 
district court, 69. 

Wiaconaln. courts in. 73. 
attorney for, 74. 

Writ of error when to be iaaued by an ...... 
court, 10. . 

to United States coufll. J O • 
etlte coortl. J 2. 
circuit coorle. 47. 

COURT OF ADMIRALTY, is a 
court having jurisdiction of all mari
time causes. Vide Admiral" ; 
Court. of tIe United State.; h-
6tance Court,· Prise Cou"'. 2 Chit. 
Pro 508 to 538. 

COURT OF AUDIENCE, Ev. 
fleel. la~, the Dame of a court kept 
by the archbishop in his palace, in 
which are transacted matters of fonn 
only; as confinoation of bishops, 
elections, consecrations, and the like. 

COURT OF COMMON PLEAS. 
The name of an F.nglish court which 
was established on the breaking up of 
the allia regi. for the determination 
of pleBS merely civil. It was at first 
ambulatory, but was afterwards lo
cated. This jurisdiction ie founded 
on ori~Dal writs issuing out of chan
cery, JD the cases of commOD per
sons. But wheD an attorney or per
son belongiDg to the court, is plain
tiff, he sues by writs of privilege, and 
is sued by bill, which ie in the Dature 
ofa petition; both Which originate in 
the common pleBe. There are courts 
in most of the states of the United 
States which bear the name of com
mon pleas; they have various powers 
and jurisdictions. 

COURT OF CONSCIENCE, 
Eng. laID. The DBme of a court in 
LoDdon. It has equity jurisdictioD 
in certain caBes. The reader is re
ferred to Bac. Ab. Courts in London. 
2. 
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COURT OF CONVOCATION, are three sorts ofpeculiars; 1. Royal 
~cclu. laID, is the name of an Eng. peculiars. 3 Phill. R. 245. 2. The 
Iish ecclesiastical court. It is com- second sort are those in which the 
posed of every bishop, dean and bishop has no concurrent jurisdiction. 
archdeacon. a proctor for the chap- and are exempt from his visitation. 
ter. and two proctors for the clergy 3. The third are subject to the bish
of each diocese in the province of op's visitation, and liable to his super
Canterbury; for the province of intendence and jurisdiction. 3 Phill. 
York, there are two proctors for R. 246; Skinn. R. 589. 
each archdeaconry. This assembly COURT, PREROGATIVE. Vide 
meet at the time appointed in the Prerogati"e Court. 
king's writ, and constitute an ecclesi- COURT. SUPREME. Vide 
astical parliament. The archbishop Court. of tke United State •• 
and his suffragans. as his peers, are COUSIN, dome.,. rei. Cousins 
sitting together, and composing one are kindred who are the issue of two 
house. called the upper house of con- brothers or two sisters, or of a 
vocation; the deans, archdeacons. a brother and a sister. Those who 
proctor for the chapter, and two descend from the brother or sister 
proctors for the clergy, the lower of the father of the person spoken of 
house. In this house a prolocutor, are called paternal cousins; mater
performing the duty of a president, nal cousins are those who are de-
18 elected. The jurisdiction of this scended from the brothers or sisters 
tribunal extends to matters of heresy, of tbe mother. Vide 2 Bro. C. C. 
schisms, and other mere spiritual or 125; 1 Sim. & Stu. 301; 3 Russ. 
ecclesiastical causes. Bac. Ab. Ec- C. C. 140; 9 Sim. R. 386, 457. 
clesiastical Courts, A 1. COVENANT. remedie.. The 

COURT OF EXCHEQUER, lIame of an action instituted for the 
Eng. laID, is a court of record an- recovery of damages for the breach 
clently established for tbe trial of all of a covenant or promise under .eal. 
mattersrelatingtotherevenueoftbe 2 Ld.Raym.1536; F.N.B.145; 
croWh. Bac. Ab. h. t. Com. Dig. Pleader, 2 V 2; lb. Co-

COURT OF FACULTIES, Eng. venant. A 1. The subject will be 
~ccl. laID. The name of a court which considered with reference, I, to the 
belongs to the archbishop. in which kind of claim or obligation on which 
his officer, called magi"er ad facul- this action may be maintained; 2. 
14tu, grants dispensations to marry, The form of the declaration; 3, The 
to eat ftesh on days prohibited, to or- plea; 4, The judgment. 
dain a deacon under age, and the 1. To support this action, there 
like. 4 lost. 337. must be a breach ofa promise under 

COURT OF· KING'S BENCH. seal. Such promise may be contain-
Vide Kirl/t'. Bend. ed in a deed-poll, or indenture, or 

COURT OF PECULIARS. Eng. be express or implied by law from 
eccl. laID. The name of a court, the terms of the deed; or for the 
which is a branch or, and annexed performance of something in futuro, 
to, the court of arches. It bas juris- or that something has been done; 
diction over all those parishes dis- or in some cases, though it relate 
persed through the province of Can- to something ira preaerati, as that the 
terbury, in the midst of other dio- covenantor has a good title. 2 Saund. 
ceses. In the other peculiars, the 181, b. Though, in general, it is 
jurisdiction is exercised by commis- said that covenant will not lie on IL 

.ries. 1 Phill. R. 202, n. There contract ira preaenti, as on a cove-
VOL. 1.-33. 
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nant to stand seized, or that a certain sufficient to cover the real amount. 
horse shall h~nceforth be the pro. Vide 3 Serg. & Rawle, 364; 4 Dall. 
perty of another. Plowd. 308; Com. R. 436; 2 Yeates's R. 470; 3 Serg. 
Dig. Covenant, AI; 1 Chit. PI. & Rawle, 564, 567; 9 Serg. & 
110. The action of covenant is the Rawle, 45. 
peculiar remedy for the non.perform. 3. It is said that strictly there is 
ance of a promise under seal, where no general issue in this action, 
the damages are IInliquidated, and though the plea of non fBt factum, 
depend in amount on the opinion of has been said by an intelligent writer 
a jury, in which esse neither debt to be the general issue. Steph. Pl. 
nor assumpsit can be supported. 174; but this plea only puts in issue 
When the breach of the covenant the fact of sealing the deed. 1 Chit. 
amounts to misfeasance, the cove· Pl. 116. Non irifregit con1lention· 
nantee has an election to proceed by em, and nil debet, have both been 0 

action of covenant, or by action on held to be insufficient. Com. Dig. 
the esse for a tort, as against a les. Pleader, 2 V 4. In Pennsylvania, 
see, either during his term or after- by a practice peculiar to that state, 
wards for waste. 2 Bl. R. 1111; 2 the defendant may plead CO'Denant. 
Bl. R. 848; but this has been ques. performed, and under this plea, upon 
tioned. When the contract under notice to the plaintiff, without form, 
seal has been enlarged by parol, the he may give any thing in evidence 
substituted will be considered, toga- which he might have pleaded. " 
ther with the original agreement, as Dall. 439; 2 Yeatl;s, 107; 15 Serg. 
a simple contracf. 2 Watts's R. & Rawle, 105. And this evidence 
451; 1 Chit. PI. 96; 3 T. R. may be given without notice, unless 
690. called for. 2 W. C. C. R. 456. 

2. The declaration must state 4. The judgment is that the plain. 
that the contract was under seal; tiff recover a nRmed sum for his 
and it should make profert of it, or damages, which he has sustained 
show some excuse for the omission, by reason of the breach or breaches 
3 T. R. 151. It is not in general of covenant, together with costs. 
requisite to state the consideration COVENANT, contract •• A cove· 
of the defendant's promise, because nant in its most general signification, 
a contract under seal usually imports means any kind of promise or con
a consideration; but when the per. tract, whether it be made in writing 
formance of the consideration con· or by parol. Hawk. P. C. b. 1, c. 
stitutes a condition precedent, such 27, ~ 7, 8. 4. In a more technical 
performance must be averred. So sense, and the one in which it is here 
much only of the deed and covenant considered, a covenant is an agree
should be set forth as is essential to ment between two or more persons, 
the cause of action: although it is entered into in writing and under seal, 
usual to declare in the words of the 'whereby either party stipulates fOf 
deed, each covenant may be stated the truth of certain facts, or promises 
as to its legal efJect. The breach to perform or give something to the 
may be in the negative of the cove- other, or to ab.'ltein from the per
nant generally, 4 Dall. R. 436, or formance of certain things. 2 BI. 
according to the legal efJect, and Com. 303, "; Bac. Ab. Covenant, 
sometimes in the alternative; and 4 Cruise, 446; Sheppard, Touchs. 
several breaches may be assigned at 160; 1 Harring. 151,23:1; 1 Bibb. 
common law. Damages being the 379; 2 Bibb, 614; 3 John. 44; 20 
object of the 8uit, should be laid John. 85; 4 Day, 321. It differs 
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from an express assumpsIt 10 tbis, unlimited, is absolutely void; but, if 
that the former may be verbal, or in the covenant be that he shall not 
writing not under seal, while the lat. pursue his business in a particular 
ter must always be by deed. In an plac.e, as, that he will not trade in 
assumpsit, a consideration must be the city of Philadelphia, the cove· 
shown; in a covenant no considera· nant is no longer against public 
tion is necessary to give it validity, policy. See Shep. Touchs. 164. A 
even in a court of equity, Plowd. covenant to do an impossible thing 
30S; 7 T. R. 447; 4 Barn. & Ald. is also void. lb. 
652; 3 Bingh. 111. 4thly. To make a covenant, it 

It is proposed to consider, first, the must, according to the definition 
general requisites to make a cove- above given, be by deed, or under 
nant; and secondly, the several kinds seal. The law does not seem to 
of covenants. have appropriated any set of words, 

~ 1. The general requisites are, absolutely required in creating a 
lst, proper parties; 2dly, an agree. covenant. Any words which mani. 
ment; 3dly, a legal purpose; 4thly, fest the intention of the parties, to 
a proper form. perform an act are sufficient. See 

lst. The parties must be such as numerous examples in Bac. Abr. 
by law they can enter into a con· Coven~t, (A); Selw. N. P. 469; 
tract. If either for want of under. Com. Dig. Covenant, A 2; 3 Johns. 
standing, as in the case of an idiot R. 44; 5 Munf. 483. In Penn. 
or lunatic; or in the case of an in· sy~vania, Delaware, and Missouri, it 
fimt, where the contract is not for his is declared by statute that the words 
benefit; or where there is understand. grant, bargain, and aell shall amount 
ing, but owing to certain causes, as to a covenant that the grantor was 
coverture in the case of a married seised of an estate in fee, free from 
woman, or duress, in every case, the all incumbrances done or suffered by 
parties are not competent, they can· him, and for quiet enjoyment against 
not bind themselves. See Partie, to his acts. But it has been adjudged 
.Actioru. that those words in the Pennsylvania 

2dly. There must be an agree. statute of 1715, (and the decision 
ment. The assent or consent must will equally apply to the statutory 
be mutual; for the agreement would language in the other two states,) 
be incomplete if either party with. did not amount to a general war· 
held his assent to any of its terms. ranty, but merely to a covenant that 
The assent of the parties to a con· the grantor had not done any act, 
tract necessarily supposes a free, nor created any incumbrance where. 
fair, serious exercise of the reason. by the estate might be defeated, 2 
ing faculty. Now, if from any Binn. 95; 4 Kent, Com. 460. 
cause, this free assent be not given, ~ 2. The several kinds of cove
the contract is void. See Conaent. nants. They are, 

3dly. A covenant against any posi. 1. Express or implied. 1. An 
tive law, or public -policy, is gene. ezpre" covenant, or a covenant in 
rally void. See Nullity; Shep. fact, is one expressly agreed between 
Touchs. 163. As an example of the parties and inserted in the deed. 
the first is a covenant by one man 2. An implied or covenant in law, is 
that he will rob another; and of the one which the law intends and im. 
last, a covenant by a merchant or plies, though it be not expressed in 
tradesman that he will not follow his words; as if a lessor demise and 
occupation or calling. This, if it be grant to bis lessee a house or lands' 
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for a certaJ.n term, the law Wlll in. of each other, according to the inten
tend a covenant on the lessor's part, tion and meaDing of the parties, and 
that the lessee shall during the term, the good sense of the case; and 
quietly enjoy the same against all technical words should give way to 
incumbrances. Co. Litt. 384; Bac. such intention. 1 T. R. 645; 6 T. 
Abr. Covenant, (B). R. 668, 571 ; 7 T. R. 130; 1 Saund. 

2. Real and personal. 1. Cove. 320, n. 4. 
nants real are such as are annexed COVENANT, AFFIRMATIVE. 
to estates, and descend to the heirs An affirmative covenant is one by 
of the covenantee; such covenants which the covenantor binds himself 
are said to run with the land, so that that something has already been done 
he that has the one is subject to the or shall be performed hereafter. 
other. Bac. Abr. Covenant, E 2. Such a covenant will not deprive a 
A covenant of warranty, and the man of a right lawfully enjoyed by 
covenant for quiet enjoyment are in him independently of the covenant; 
the nature of real covenants. 4 Kent, as if the lessor agreed with the lessee 
Com. 45Y. 2. A per'IOJlal covenant that he shall have thorns for ~ 
is one annexed to the person, as if a growing upon the land, by assign. 
man covenants to serve another, F. ment of the lessor's bailiff; here no 
N. B. 340, A. restraint is imposed upon the exercise 

3. Dependent and independent. of that liberty which· the law allows 
1. Those covenants are dependent, to the lessee, and therefore he may 
in which the performance of one take hedge-bote without assignment. 
depends on the prior performance of Dy. 19 b, pI. 115; 1 Leon. :.151. 
the other; and, therefore, till this COVENANTS, in tAe tlifiUflcti. 
prior condition is performed, the or altematiee, are those which ~ve 
other party is not liable to an action the covenantor the choice of dOing, 
on his covenant. 8 Serg. & Rawle, or the covenantee the choice of hav. 
268. 2. Covenants are independent, ing performed one of two or more 
when either party may recover things at his election; as a covenant 
damages from the other for the to make a lease to Titus, or pay him 
injury he may have received by a one hundred dollars on the fourth 
breach of the covenants in his filvour, day of July, as the covenantor, or the 
and when it is no excuse for the covenantee, as the case may be, shall 
defendant to allege a breach of the prefer. Plalt on Cov. 21. 
covenants on the part of the plaintiff. COVENANTS,COLLATERAL. 
2 W. C. C. Rep. 456. There is Collateral covenants are such u con· 
also a sort of covenants which are cern some collateral thing, which 
mutual conditions to be performed does not at all, or not so immediately 
at the same time; and, in these, if relate to the thing granted; as, to 
one party was ready and otrered to pay a sum of money in gross, that 
perform his part, and the other neg· the lessor shall distrain for rent, on 
lected or refused to perform his, he some other land than that which is 
who was ready and offered, has ful. demised, or the like. Touche. 161 ; 
filled his engagement, and may 4 Burr. 2446; 2 Wils. R. 27; 1 
maintain an action for default of the Ves. R. 56. These covenants are 
other, though it is not certain that also termed covenants in gross. Vide 
either is obliged to perform the first 5 Bam. & Ald. 7, 8; Platt on Cov. 
act. Dougl. 688. 69,70. 

Covenants are to be construed to COVENANTS, CONCUR. 
be either dependent or independent RENT. Concurrent covenants are 
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tboae which are to be performed by 
the parties to each other at the same 
time. When, in these eases, one 
party is ready and ofters to perform 
his part, and the other neglects or 
refuses to perform his, he who is 
ready and offers has fulfilled his en· 
gagement, and may maintain an ac· 
tion for the default of the other, 
though it is not certain he is obliged 
to do the first act. 4 Wash. C. C. 
Rep. 714; 2 Selw. N. P. 443. 

COVENANTS DECLARATO· 
RY are those which serve to limit 
and direct uses. 1 Sid. 27. 

COVENANT, DEPENDENT. 
A dependent covenant is one which 
it is not the duty of the covenantor 
to perform, until some other cove· 
nant, contained in the same agree. 
ment, has been performed by the op. 
posite party. When covenants are 
dependent or concurrent the cove
nantee is not entitled to recover for 
the breach of such a covenant until 
after he has performed the covenants 
on his part. 4 Wash. C. C. Rep. 
714. Vide 2 Doug!. R. 689; Lom, 
194; Platt on Cov. 71 ; 2 Selw. N. 
P. 443, 444. To ascertain whether 
covenants are dependent or not, the 
intention of the parties is to be dis. 
covered, rather than the order or time 
in which the acts are to be done, the 
structure of the instrument, or the 
arrangement of the covenants. 4 
Wash. C. C. R. 714, 715; Willis, 
157; 7 T. R. 130; 8 T. R.366; 
5 Bos. & Pull. 238; 1 Saund. 820, 
note 4 ; DOl.Jgl. 690; 4 Watts, R. 26 ; 
2 Johns. R. 14~. 

COVENANT, EXECUTED._ 
Where the covenant relates to an act 
already done, it is called a covenant 
executed. Shep. TOUGh. 161. 

COVENANT, EXECUTORY._ 
An executory covenant is one to be 
performed at a future time. Shep. 
Touch. 161. 

COVENANT, EXPRESS; ex· 
press coveDllnts are such as are 
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created by the express words of the 
parties, in a deed, declaratory of 
their intentions. The law does not 
require any particular form to create 
an express c.()venant. The formal 
word "covenant" is not indispensa. 
bly necessary, 2 Mod. 268; 3 Keb. 
848; 1 Leon. 324; 1 Bing. 433; 8 
J. B. Moore, 546; 1 Ch. Cas. 294; 
16-East, 35t; 12 East, 182, n. The 
words" I oblige," "agree," 1 Ves. 
516; 2 Mod. 266; or, "I bind my
self to pay so much such a day, and 
so much at another day," Hardr. 
178; 3 Leon. 119, pl. 199, are held 
to be covenants, and so are the words 
of a bond, 1 Ch. Cas. 194. But 
words merely importing an order or 
direction that other persons should 
pay a sum of money are not a cove· 
nant. 6 J. B. Moore, 202, n. (a) 

COVENANT, INHERENT.
Inherent covenants are such as are 
made in relation to land; as that the, 
thing demised shall be quietly enjoy. 
ed; shall be kept in repair; shall not 
be aliened, or, if sold, that the lessor 
shall have the first refusal; to make 
further assurances and the like. 
Touchs. 161. 

COVENANTS, IMPLIED. 1m. 
plied covenants depend for their ex. 
istence on the intendment and con. 
struction of law. There are some 
words which of themselves do not 
import an express covenant, yet be
ing made use of in certain contracts 
have a similar operation and are 
called covenants in law; and are as 
effectually binding on the parties, as 
if expressed in the most unequivocal 
terms. Bac. Abr. Covenant, B. A 
few examples will be given of words 
on which implied covenants may be 
raised. If a lease fur years be made 
by any of the following words, 
"grant," 1 Mod. 113; Freem. 367 ; 
Cro. Eliz. 214; 5 B. & Co. 609; 4 
Taunt. 609; "grant and demise," 
4 Wend. 502; "demili," 10 Mod. 
162; 4 Co. 80f Hob. 1~; or, "de. 

Digitized by Google 



880 COy COY 

rnUmmt," 1 Show. 79; 1 Salk. 137. fore, where a tailor assigned his 
By legislative enactment in Penn. trade to the defendant and covenanted 
sylvania the words" /Jrant, bargain, thenceforth to desist from carrying 
and sell," shall be adjudged an ex· on the said business with any of the 
press covenant to the grantee, his customers, and the defendant, in con· 
heirs and assigns j to wit, that the sideration of the performance thereof, 
grantor was seized of an indefeasible covenanted to pay him a life annuity 
estate in fee simple, freed from incum· of 1001., it was held that if the worda 
brances done or suftered from the in f!omideration oj tlae lJer!orJIIaftce 
grantor, (excepting the rents and thereof, should be deemed to amount 
services due to the lord of the fee) as to a condition precedent, the plaintiff 
also for quiet enjoyment against the would never obtain his annuity j be. 
grantor, his heirs and assigns, unless cause as at any time during his life 
limited by express words contained he might exercise his former trade, 
in such deed, and that the grantee, until his death it could never be 
his heirs, executors, IUld assigns, may ascertained whether he had perform. 
in any action assign breaches, as if ed the covenant or not. 2 Saood. 
8uch covenants were expressly in· 156; 1 Sid. 464; 1 Mod. 64; 2 
alerted. Act of28 May, 1715, s. 6; Keb.674. The defendant, however, 
2 Binn. 09; 4 DaIl. 441; 4 Kent, on a breach by plaintiff, might have 
Com. 460. his remedy by a croas-action of cov· 

COVENANT, JOINT. A joint enant. There is also a difference 
covenant is one by which several between a negative covenant, which 
parties agree to perform or do a is only in affirmance of an affirma· 
thing together. In this case ale tive covenant precedent, and a nega. 
though there are several covenantors tive covenant which is additional to 
there is but one contract, and if the the affirmative covenant. 1 Sid. 87 ; 
covenant be broken, all the covenan· 1 Keb. 334, 372. To a covenant of 
tors living must be sued; as there is the former class a plea of perform. 
not a separate obligation of each, ance gene~ly is ROOd, but not to the 
they cannot be sued separately. latter; the defendant in that case 

COVENANTS, MUTUAL or must plead specially. Ibid. 
INDENDENT. Mutual or inde- COVENANT NOT TO SUE. 
pendent covenants are those entered This is 11 covenant entered into by a 
into by the parties to an agreement party who had a cause of action at 
.,towards each other, which each is the time of making it, and by which 
bound to perform towards the other, he agrees not to sue the party liable 
notwithstanding the opposite party to such action. Covenants of this 
may Dot have fulfilled his. Platt on nature, are either covenants per. 
Cov.71. petual not to sue, or covenants not to 

COVENANT, NEGATIVE. A sue for a limited time; for example, 
negative covenant is one where the seven yea .... 
party bind. himself that he has not ~ 1. Covenants perpetual not to 
performed and will not perform a sue. These will be considered with 
certain act; as, that he will not en· regard to their eftect as relates, 1, to 
cumber. Such a covenant cannot the covenantee; 2, to his partners or 
be said to be performed until it be- co-debtors. 
comes impossible to break it. On 1. A covenant not to sue thecove
this ground the courts are unwilling nantee at all, has the eftect of a re
to construe a covenant of this kind to lease to him, and may be pleaded as 
be a condition precedent. There- such to avoid a circuity of actioo. 
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Crn. Eliz. 623; 1 T. R. 446; 8 COVENANT, REAL, is one 
T. R. 486; 1 Ld. Raym. 688; S. C. which has for its object something 
Holt, 178; 2 Salk. 675; 3 Salk. annexed to, or inherent in, or con. 
298; 12 Mod. 416, 648. And see nected with land, or other property. 
11 Serg. & Rawle, 149. Co. Litt. 384; Jenk. 241; Cruise, 

2. Where the covenantee is joint. Dig. tit. 3<1, c. 25, s. 22. A cove. 
ly and ""rally bound with another nant real, runs with the land, and 
to the covenaotor, a CC)veoant to sue descends to the heir; it is also trans
him will be no protection to the other ferred to a purchaser. Bac. Ab. 
who may be sued on his several obo Covenant (E). But see the distinc
ligations, and such a covenant does tions and definitions made by Mr. 
not amount to a release to him. 2 Platt. Platt on Cov. 62. 
Salk. 575; S. C. 12 Mod. 551; 8 COVENANT, SEVERAL. A. 
T. R. 168; 6 Munf. 6; 8 T. R. several covenant is one entered into 
168; 1 Com. 139. A covenant not by one person only. It frequently 
to sue, entered into by only one of happens that a number of persons 
several partners, cannot be set up as enter into the same contract, and 
a release in an action by all the part. that each binds himself to perform 
ners. 3 P. & D. 149. the whole of it, in such case, when 

§ 2. Covenant not to sue for a the contract is under seal, the cove-
limited time. nantors are severally bound for the 

Such a covenant does not operate performance of it. The terms usually 
as a release, nor can it be pleaded as employed to make a several covenant 
such, but is a covenant only for a are "severally," or "each of us." 
breach of which the obligor may In practice, it is common for the 
bring his action. Carth. 63; 1 Show. parties to bind themselves jointly and 
46; Comb. 12a, 4; 2 Salk. 573; 6 severally, and then the covenant is 
Wend. 471. both joint and several. Vide Hamm. 

COVENANT, PERSONAL. A on Parties, 19; Cruise, Dig. tit. 32, 
personal covenant relates only to c. 25, s. 18; Hac. Ab. Covenant 
matters personal, as distinguished (D). 
from real, and is binding on the COVENANT TO STAND SEI. 
covenantor during his life, and on SED TO USES, is a species of 
his personal representatives after his conveyance which derives its effect 
decease, in respect of his assets. Ac- from the statute of uses, and operates 
cording to Sir William Blackstone, a without transmutation of possession. 
personal covenant may be transform- By this conveyance, a person seised 
ed into a real covenant by the mere of lands, covenants that he willlltand 
circumstance of the heir's being seised of them to the use of another. 
named therein, and having assets by On executing the covenant, the other 
descent from the covenantor. A cove· party becomes seised of the use of. 
nant is personal in another sense, the land, according to the terms of 
where the covenantor is bound to the use; and the statute immediately 
fulfil the covenant himself personally, annexes the possession to the use. 
as to teach an apprentice. Platt on This conveyance has the same 
Cov. 66, 7. Personal covenants are force and effect as a common deed 
also said to be transitive and intransi. of bargain and sale; the great dis· 
live; the former, when the duty of tinction between them is, that the 
performing them passes to the cove· former can ooly be made use of 
JUUltor's representatives; the latter among near domestic relations, for 
when it is limited to himself. Bac. it muat be founded on the considera
Abo h. 1. 
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tion of blood or marriage. 2 BI. Connecticut, see 2 Swift's Dig. 
Com. 338; 4 Kent, Com. 480; Lil- 293. 
ly's Reg. h. t.; 1 Vern. by Raithby, COVERT, BARON, a wife 80 

40, n.; Cruise, Dig. tit. 32, c. 10. called, from her being under the 
11 John. R. 337; 1 John. Cas. 91; cover or protection of her husband, 
7 Pick. R. 111; 1 Hayw. R. 251, baron or lord. 
259. 271 note; 1 Conn. R. 354; 20 COVERTURE. The state or con
John. R. 85; 4 Mass. R. 135; 4 dition of a married woman. During 
Hayw. R. 229; 1 Cowen, R. 62:l; coverture, the being of the wife is 
3 N. H. Rep. 234; 16 John. R. 515; merged, for many purposes, into that 
9 Wend. R. 641; 7 Mass. R. 384. of her husband, she can, therefore, in 

COVENANTS OBLIGATORY, general, make no contracts without 
are those which shall never be con- his consent, express or implied. Com. 
strued to raise a use. 1 Sid. 27. Dig. Baron and Feme, W; Pleader, 

COVENANTS PERFORMED, 2 AI; 1 Ch. Pl. 19, 45; Litt. s. 
pleading. In Pennsylvania, the de. 28; Chit. Contr. 39. To this rule 
fendant may plead covenants per" there are some exceptions; she may 
formed to an action of covenant, and contract, when it is for her benefit, 
upon this plea, upon notice to the as to save her from starvation. Chit. 
plaintiff, without form, he may give- Contr. 40. In some cases, when 
any thing in evidence which he coercion has been used by the hus
might have plnded. 4 Dall. 439; 2 band to induce her to commit crime, 
Yeates, 107; 15 S. & R. 105. And she is exempted from punishment. 1 
this evidence may be given without Hale, P. C. 516; 1 Russ. Cr. 16. 
notice unless called for. 2 Wash. C. COVIN, jravd, is a secret con-
C. R. 456. trivance between two or more per-

COVENTRY ACT, criminal sons to defraud and prejudice another 
latD, is the common name for the of his rights. Co. Lilt. 357, b; Com. 
statute 22 & 23 Car. II. c. 1; it Dig. Covin, A; 1 Yin. Abr. 473; 
having been enacted in consequence vide Collt/lion; Fravd. 
of an assault on Sir John Coventry COW. A well known animal. 
in the street, and slitting his nose in In a penal statute which mentions 
revenge, as was supposed, for some both cows and heifers, it was held 
obnoxious words uttered by him in that by the term cow, must be un
parliament. By this statute it is derstood one that had had a calf. 2 
enacted, that if any person shall, of East, P. C. 616; 1 Leach, 105. 
malice aforethought, and by laying COWARDICE. Pusillanimity; 
in wait, unlawfully cut or disable the fear. By the act for the better go
tongue, put out an eye, slit the nose, vemment of the navy of the United 
cut off the nose or lip, or cut off or States, passed April 21, 1800, 1 
disable any limb, or member of any Story, L. U. S. 761, it is enacted, 
other person, with intent to maim or art. 5, "every officer or private who 
disfigure him; such persons, his shall not properly observe the orders 
counsellors, aiders and abetters, shall of his commanding officer, or shall 
be guilty of felony, without benefit not use his utmost exertions to carry 
of clergy; 4 BI. Com. 207. This them into execution, when ordered to 
statute is copied by the act of the prepare for, join in, or when actually 
legislature of Pennsylvania, of the engaged in, battle; or shall, at such 
22d April, 1794, s. 6,3 Smith's Laws time, basely desert his duty or sta
of Pa. 188, and punished by fine tion, either then, or while in sight of 
and imprisonment. For the act of an enemy, or shall induce othel'S to 
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do so, every penon so otrending If the state or prince receive the 
shall, on conviction thereof by a gen- minister, he can be received only in 
era! court martial, sutrer death, or the quality attributed to him in his 
such other punishment as the said credentials. They are, as it were, 
court shall adjudge. Art. 6. Every his letter of attorney, his mandate 
officer or private who shall, through patent, mandatum manifestum. Vat. 
cowardice, negligence,or disaffection, tel, liv. 4, c. 6, § 76. 
in time of action, withdraw from, or CREDIBILITY, worthiness ofhe
keep out of, battle, or shall not do lief. To entitle a witness to credi
bis utmost to take or destroy every bility, he must be competent. Vide 
vessel which it is his duty to encoun- Competency. Human testimony can 
ter, or shall not do his utmost endea- never acquire the certainty of demon
vour to afford relief to ships belong- stration. Witnesses not unfrequently 
ing to the United States, every such are mistaken or wish to deceive; the 
offender shall, on conviction thereof most that can be expected is that 
by a general court martial, suffer moral certainty which arises from 
death, or such other punishment as analogy. The credibility which is 
the said court shall adjudge." By the attached to such testimony, arises 
act for establishing rules and articles from the double presumption that the 
for the government of the armies of witnesses have good sense and intel
the United States, passed April 10, ligence, and that they are not mis-
1806, it is enacted, art. 52, "any taken or deceived; they are Curther 
officer or soldier, who shall misbehave presumed to have probity', and that 
himself before the enemy, run away, they do not wish to deceive. To gain 
or ahamefully abandon any fort, post, credibility, we must be assured, first, 
or guard, which he or they may be that the witness has not been mia
commanded to defend, or speak taken nor deceived; to be assured as 
worda ind1lcing others to do the like; far as possible on this subject, it is 
or shall cast away hia arms and am- proper to consider the nature and 
munition, or who shall quit his post quality of the facts proved; the qua. 
or colours to plunder and pillage, lity and person of the witness; the 
every such otrender, being duly con- testimony in itself; and to compare 
vieted thereof, shall autrer death, or it with the depositions of other wit. 
such other punishment as ahall be neeses on the subject, and with known 
ordered by the sentence of a general facts. Secondly, we must be satisfied 
court martial." that he does not wish to deceive; 

CRANAGE. A toll paid for there are strong assurances of this, 
drawing merchandize out of vessels when the witness is under oath, is a 
to the wharf, so called because the man of integrity, and disinterested. 
instrument used for the purpose is Vide Arch. Civ. Pl. 444; :; Com. 
called a crane. 8 Co. 46. Dig. 449; 8 Watts, R. 227; Com-

CRAVEN. A word of obloquy, petency. 
which in trials by battel, was pro- CREDIT, com. 14111, conIrflct6, is 
nounced by the vanquished; upon the ability to borrow on the opinion 
which judgment was rendered against conceived by the lender that he will 
bim. be repaid; this definition includes 

CREDENTIALS, internatiOJUlI the effect and the immediate cause of 
14111, are the instruments which au- credit; the debt due in conSP.quence 
thorise and establish a public minis- of such a contract is also called a 
ter in his character with the state or credit, as, administrator of all the 
prince to whom they are addressed. goods, chattels, eJleets and crtdiU, 
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&c. The time extended for the pay. ment of commercial paper, the title 
ment of goods sold, is also called a to recover which may be conveyed 
credit; as, the goods were sold at six either by endorsement, or, in some 
months' credit. In commercial law, cases, by mere delivery. But in 
credit is understood as opposed to general, it is essential there should 
debit i credit is what is due to a mer· be a privity of contract between the 
chant, debit, what is due by him. parties. Vide, generally, 7 Vin. Ab. 
According to M. Duvergier, credit 42; 3 Com. Dig. ~43; 8 Com. Dig. 
also signifies that influence acquired 388; 1 Supp. to Ves. Jr. 302; 2 
by intrigue connected with certain Supp. to Ves. Jr. 305; Code, 7, 72, 
social positions. 20 Toull. n. 19. 6; Id. 8, 1~; Dig. 42, 6, 17; Nov. 
This last species of credit is not of 97, ch. 3. 
such value as to be the object of com· CREEK, mar. laID, is defined to 
meroa. Vide, generally, 5 Taunt. be a place where officers commonly 
R. 838. are or have been placed for preven-

CREDITOR, F'o"" contract.. lion only, and which are not in gene
A creditor is he who has a right to ral lawful places of exportation or 
require the fulfilment of an obligation importation without particular license 
or contract. Creditors may be divid. from the port or member under which 
ed into personal and real. The for- they are placed. 1 Chit. Com. Law, 
mer are 80 called, . because their 726; Postlewaite's Com. Dict. h. t. ; 
claims are mainly against the person, and see Hale's Tract. de Portibua 
and who affect the property of their Maris, part 2, c. 1, vol. 1, page 46. 
debtors only by virtue of the general It is, according to Lord Hale, only 
rule by which he who has become an inlet from the sea, or a narrow 
personally obligated, is bound to ful· passage with the shore on ~ch side 
til his engagements, with all his pro- of it, within the precincts or extent . 
perty, acquired and to be acquired, of a port or without, and which gives 
which is a common guaranty for all no harbour to ships, and is endowed 
his creditors. The latter are called with no privileges. Com. Dig. Na. 
real, because they have mortgages or vigation, C; Callis, 84. In a more 
other securities binding on the real popular sense, creek signifies a small 
estates of their debtors. It is pro- stream, less than a river. 12 Pick. 
per to state that personal creditors R.184. 
may be divided in two classes: first, CRETION, cillil laID. The ac· 
those who have a right on all the pro- ceptance of a succession. Cretion 
perty of their debtors, without consi. was an act made before a magistrate, 
dering the origin, or the nature of by which an instituted heir, who was 
their claims; secondly, those who, required to accept of the succession 
in consequence of some provision of within a certain time, declared within 
law, are entitled to some special pre- that time, that he accepted the sue
rogative, either in the manner of reo cession. Clef des Lois Rom. h. t. 
covery, or in the rank they are to CREW. Those persons who are 
hold among creditors; these are en· employed in the navigation of aves· 
titled to preference. As an example, sel. A vessel to be seaworthy must 
may be mentioned the case of the have a sufficient crew. 1 Caines, R. 
United States, when they are credi- 82; 1 John. R. 184. In general, 
tors, they have always a preference the master or captain (q. v.) has the 
in case of insolvent estates. selection of the crew. Vide Muller 

A creditor sometimes becomes so, roll; Seaman; Slip j Slippi"6 
unknown to his debtor, as is the case artiel,. •• 
when the former receives an assign· CRIB-BITING. A defect in horses, 
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which are accustomed to biting the 4. Public justice: 1, bribery of 
crib while in the stable; this is not judges or jurors, or receiving the 
considered as a breach of a general bribe.-2. Perjury.-3. Prison break
warranty of soundness. Holt's Cas. ing.-4. Rescue.-o. Barratry.-
630. 6. Maintenance.-7. Champerty.-

CRIME. A crime is an act com- 8. Compounding felonies.-9. Mis
mitted or omitted in violation of a prision of felonies.-l0. Oppression. 
public law, either forbidding or com- -11. Extortion.-12. Suppressing 
manding it. This word in its most evidence.-13. Negligence or mis
general signification comprehends all conduct in inferior officers.-14. 
offences, but in its limited sense it is Obstructing legal process.-lo. Em
confined to felony. 1 Chitty, Gen. bracery. 
Pro 14; the term ",iMlemeanor in- :>. Public peace: 1. Challenges 
cludes every offence inferior to felony, to fight a duel.-2. Riots, routs and 
but punishable by indictment, or by unlawful assemblies.-3. Affrays.
particular prescribed proceedings. 4. Libels. 
The term offt:nce also may be consi- 6. Public trade: 1. Cheats.-2. 
dered as having the same meaning, Forestalling.-3. Regrating.-4. En
but is usually, by itself, understood grossing.--5. Monopolies. 
to be a crime not indictable but pun- 7. Chastity: 1. Sodomy.-2. Adul
ishable summarily or by the forfei- tery. - 3. Incest.-4. Bigamy. - 5. 
ture ofa penalty. Burn's Just. Mis- Fornication. 
demeanor. 8. Decency and morality: 1. Pub-

Crimes are defined and punished lic indecency.-2. Drunkenness.
by staMes and by the common law. :1. Violating the grave. 
Most common law offences are as 9. Public police and economy: 1. 
well known and as precisely ascer- Common nuisances.-2. Keeping dis
tained as those which are defined by orderly houses and bawdy houses.
statutes; yet, from the difficulty of 3. Idleness, vagrancy and beggary. 
exactly defining and describing every 10. Public policy: 1. Gambling. 
act which ought to be punished, the 2. Illegal lotteries. 
vital and presening principle has 11. Individuals: 1. Homicide, 
been adopted that all immoral acts which is justifiable, excusable or fe
which tend to the prejudice of the lonious.-2. Mayhem.-3. Rape.
community are punishable by courts 4. Poisoning, with intent to murder. 
of justice. 2 Swift's Dig. 207. --5. Administering drugs to a woo 
Crimes are mala in 8e or bad in man quick with child to cause mis
themselves, these include all offimces carriage.-6. Concealing death of 
against the moral law; or they are bastard child.-7. Assault and bat
ffUlla prohibita, bad because p;"hi- tery, which is either simple or with 
bited, as being against sound policy, intent to commit some other crime. 
and which unless so prohibited would -8. Kidnapping.-9. False impri
have been innocent or inditrerent. sonment.-IO. Abduction. 
Crimes may be classed into such as 12. Private property: 1. Burglary. 
aftOOt- -2. Arson.-3. Robbery.-4. For-

I. Reli¢on and public worship; gery.--o. Counterfeiting.--6. Lar
viz. blasphemy, disturbing public ceny.-7. Receiving stolen goods, 
worship. knowing them to have been stolen, or 

2. The sovereign power: treason, theft-bote.--8. Malicious mischief. 
misprision oftreason. 13. The public, individuals, or 

3. The current coin: as counter- their property, according to the in-
feiling or impairing it. tent of the crimiDal: I. Conspiracy. 
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CRIMEN FALSI, citril 14ID, 
crimu. It is a fraudulent alteration 
or forgery, to conceal or alter the 
truth, to the prejudice of another. 
This crime may be committed in 
three ways, namely, I, by forgery; 
2, by false declarations or false oath, 
perjury; 3, by acts, as, by dealing 
with false weights and measures, by 
altering the current coin, by making 
thlse keys, and !he like. Vide Dig. 
.18, 10, 22; Dig. 34, 8, 2; Code, 
lib. 9, t. 22, 1.2,5,9,11, 16, 17,23 
and 24; Merl. Rep. h. t.; 1 Bro. 
Civ. Law, 426; 1 Phil. Ev. 26; 2 
Stark. Ev. 715. 

CRIMINAL, relating to, or having 
the character of crime, as, criminal 
law, criminal conversation, &c. It 
also signifies, substantively, a person 
convicted of a crime; as, the crimi
nal is to be hanged. 

CRIMINAL CONVERSATION, 
,,"m. laID. This phrase is usually 
employed to denote the crime of adul
tery. It is abbreviated crim. con. 
&C. Ab. Marriage, E 2; 4 Blackf. 
R.157. 

TO CRIMINATE, to. accuse of a 
crime; to admit having committed a 
crime or misdemeanor. It is a rule 
that a witness cannot be compelled to 
answer any question, which has a 
tendency to expose him to a penalty, 
or to any kind of punishment, or to a 
criminal ch\lrge. 4 St. Tr. 6; 10 
How. St.lI'r. 1090; 6 St. Tr. 649; 
16 How. St. Tr. 1149; 2 Dougl. R. 
598; 2 Ld. Raym. 10S8; 24 How. 
St. Tr. 720; 16 Vea. jr. 242; 2 
Swanst. Ch. R. 216; 1 Cranch, R. 
144; 2 Verge R.110; 5 Day, Rep. 
260; 1 Carr. & Payne, 11 ; 2 Nott 
'" McC. 13; 6 Cowen, Rep. 254; 2 
Peak. N. P. C.I05; 1 John. R. 498; 
12 S. & R. 284; 8 Wend. 598. An 
accomplice admitted to give evidence 
against his ll880Ciates in guilt, is 
bound to make a full and fair confes
sion of the whole truth respecting the 
subject-matter of the prosecution, but 
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he is not bound to answer with respect 
to his share in other ofiences, in which 
he was not concerned with the pri
soner. 9 Cowen, R. 721, note <a>; 
2 Carr. & Payne, 411. Vide Di .. 
grace; Witney. 

CRIMINATION, is the act by 
which a party accuaed is proved to be 
guilty. It is a rule founded in com· 
mon sense that no one is bound to 
criminate himself. A witness may 
refuse to answer a question, when 
the answaer would criminate him, and 
subject him to punishment. And a 
party in equity is not bound to answer 
a bill when the answer would form a 
step in the prosecution. Coop. Eq. 
Pl. 204; Mitf. Eq. PI. by Jeremy, 
194; Story, Eq. Pl. § 591; 14 Ves. 
59. 

CRITICISM, is the art of examine 
ing and judging of the character of 
an intellectual work; usually of writ. 
ings or books; when the criticism is 
reduced to writing, the writing itself 
is called a criticism. Liberty of criti. 
cism must be allowed, or there would 
be neither purity of taste nor of 
morals. Fair discussion is essentially 
necesaal'1 to the truth of history and 
advancement of science. That pub
lication therefore is not a libel which 
has for its object not to injure the 
reputation of an individual, but to 
correct misrepresentations of facts, to 
refute sophistical reasoning, to expose 
a vicious taste for literalure, or to 
censure what is hostile to morality. 
1 Camph. R. 351,2. As every man 
who publishes a book commits him
self to the judgment of the public, 
anyone may comment on his perfor. 
mance. If the commentator does not 
step aside from the work, or introduce 
fiction for the purpose of condemna. 
tion, he exercises a fair and legitimate 
right. And the critic does a great 
service to the public who writes down 
any vapid or useless publication, such 
as ought never to have appeared; and, 
although the author may sutrer a loss 
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from it, the law does not consider 
such loss an injury; because it is a 
loss which the party ought to sustain. 
It is the loss of fame and profit to 
which he was never entitled. 1 
Campb. R. 358, D. See 1 Esp. N. 
P. Cas. 2~. ' 

CUOFr, ob,olete •. A little close 
adjoining to a dwelling.house, and 
enclosed for pasture or arable, or any 
particular use. Jacob's Law Dict. 

CROP. This word is nearly sy· 
nonymous with emblements, (q. v.) 
As between the landlord and tenant, 
the former has a lien, in some of the 
states, upon the crop for the rent, for 
a limited time, and if sold on an exe
cution against the tenant, the pur. 
chaser succeeds to the liability of the 
tenant, for rent and good husbandry, 
and the crop is still liable to be dis
trained. Tenn. St. 1821), c. 21; 
Misso. St. 377 ; Del. St. 18~9, 366 ; 
1 N. J. R. C. 187; Aik. Dig. 357 ; 
1 N. Y. R. S. 746; 1 Ky. R. L. 
639; \ 5 Watts, R. 134; 4 Griff. Reg. 
671,404; 1 Hill. Ab. 148, 9 •. 

CROPPER, contractl, is one who 
having no interest in the land, works 
it in consideration of receiving a por. 
tion of the crop for his labour. 2 
Rawle, R. 12. 

CROSS, contractl, a mark made 
by persons who are unable to write, 
instead of their names. When pro· 
perly attested, and proved to have 
been made by the party whose name 
is written with the mark, it is gene. 
rally admitted as evidence of the 
party's signature. 

CROSS BILLS, fJf'actice. When 
an individual prosecutes a bill of in· 
dictment against another, and the 
defendant procures another bill to be 
found against the first prosecutor, the 
bills so found by the grand jury are 
called cross bills. They most usu· 
ally occur in cases of assault and 
battery. In chancery practice it is 
not unusual for parties to file cross 
bills. Vide Bil" crOll. 

VOL. 1.-34 
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CROSS.EXAMINATION, pra.e. 
tice, is the examination ot a witness 
by the party who did not call him. 
Every party has a right to cross
examine a witness produced by his 
antagonist, in order to test whether 
the witness has the knowledge of the 
things he testifies; and, if upon such 
examination, it is found that the wit. 
ness had the means and ability to 
ascertain the facts about which he 
testifies, then his memory, his mo
tives, every thing may be scrutinized 
by the cross-examination. In cross
examinations a great latitude is allow. 
ed in the mode of putting questions, 
and the counsel may put leading 
queationl, (q. v.). Vide further on 
this subject, and for some rules which 
limit the abuse of this right, 1 Stark. 
Ev. 96; 1 Phil. Ev. 210. 

The object of a cross-examination 
is to sift the evidence and try the cre
dibility of a witness who has been 
called and given evidence in chief. 
It is CIne of the principal tests which 
the law has devised for the ascertain· 
ment of truth, and it is certainly one 
of the most efficacious. By this 
means .the situation of the witness, 
with respect to the parties and the 
subject of litigation, his interest, his 
motives, his inclinations and his pre. 
judices, his means of obtaining a cor· 
rect and certain knowledge of the 
facts to which he testifies, the manner 
in which htl has used thOl¥l means, 
his powers of discerning the facts in 
the first instance, and of his capacity 
in retaining and describing them, are 
fully investigated and ascertained., 
The witness, however artful he may 
be, will seldom be able to elude the 
keen perception of an intelligent court 
or jury, unless indeed his story be 
founded on truth. When false he 
will be liable to detection at every 
step. 1 Stark. Ev. 96; 1 Phil. Ev. 
227; Fortesc. Rep. pref. 2 to 4; 
Vaugh. R. 143. 

In order to entitle a party to a 
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cross-examination, the witne8s must persons of coarse manners and habita, 
have been sworn ancJ..examined, for, have but a momentary effect. An 
even if the witness be asked a qUe&- act which towards the latter would 
tion in chief, yet if he make no an- cause but a momentary difference, 
awer, the opponent has no right to would, with the former, be exC8llSive 
cross-examine. 1 Cr. M. & Ros.95; cruelty. 1 Briand, Moo. Ltlg. lere 
16 S. & R. 77; Rose. Cr. Ev. 128; part. c. 2, art. 8. 
3 Car. & P. 16; S. C. 14 E. C. L. Cruelty towards weak and help
Rep. 189. Formerly, however, the less persons' takes place where a 
rule SCf'ms to have been different. 1 party bound to provide and protect 
Phil. Ev. 211. them either abuses them by whipping 

CRUELTY. This word has dif. them unnecessarily, or by neglecting 
rerent meanings as it is applied to to provide for them those necessaries 
different thiogs. Between husband which their helpless condition re
and wife those acts which affect the quires. To expose a person of ten
life, the health, or even the comfort der years, under a party's care to the 
of the party aggrieved, and give a inclemency of the weather,·2 Campb. 
reasonable apprehension of . bodily 650; or to keep such a child, of ina
hurt, are called cruelty. What bility to provide for himself, without 
merely wounds the feelings is seldom adequate food, 1 Leach, 137; Rullll. 
admitted to be cruelty, unless the act & Ry. 20; or for an overseer ne
be accompanied with bodily injury, glecting to provide food and medical 
either actual or menaced. Mere aus- care to a pauper having urgent and 
terityoftemper, petulllDceofmanners, immediate occasion for them, Russ. 
rudeness of language, a want of civil & R y. 46, 47, 48, are examples of 
attention and accommodation, even this species of cruelty. 
occasional sallies of passion, will not By the civil code of Louisiana, 
amount to regal cruelty; a fortiori art. 192, it is enacted, that when the 
the denial of little indulgences and master shall be convicted of cruel 
particular accommodations, which treatment of his slave, the judge 
the delicacy of the world is apt to may pronounce, besides the penalty 
Dumber amoog its necessaries, is not established for such cases, that the 
cruelty. These negative descriptions slave shall be sold at public auction, 
of cruelty are perhaps the best, under in order to place him out of the reach 
the infinite variety of cases that may of the power which his master has 
occur, by showing what is not cruelty. abullt'd. 
1 Hagg. R. 35; S. C. 4 Eccles. R. Cruelty to animals is an indicta-
311,312; 2 Hagg. Suppl. 1; S. C. ble offence. A defendant was con
"Eccles. R. 238; 1 McCord's Ch. victed of a misdemeanor for tying 
R. 205; 2 J. J. Marsh. R. 324; 2 the tongue of a calf 80 near the root, 
Chit.. Pro 461,489; Poynt. on Mar. as to prevent its sucking, in order 
& Dlv. C. 15, p. 208; Shelf. on Mal'. to sell the cow at a greater price, by 
& Div. 425; 1 Hagg. Cons. R. 37, giving to her udder the appearance 
458; 2 Hagg. Cons. Rep. 154; 1 of being full of milk, while affording 
Phillim. 111, 132; 8 N. H. Rep. her calf all he needed. 6 Rogers, 
307. It is to be remarked that City Hall Rec. 62. A man may be 
exhibitions of passion and gusts of indicted fO'l' cruelly beating his horse. 
anger which would be sufficient to 3 Ro~rs, City H. Rec. 191. 
create irreconcilable hatred between CRUISE, "Itlr. law, is a voyage 
persons educated and trained to res- or expedition in quest of vessels or 
peel each other's feelings, would, with fteets of the enemy which may be 
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expected to sail through any par
ticular track of the sea, at 3 certain 
aeason of the year; the region in 
which these cruisea are performed 
is usually tenned the rendezvous or 
cruising latitude. When the ships 
employed for this purpose, which are 
nccordingly called crui,er" have 
arrived at the destined station, they 
trave1'88 the sea backwards and for
ward, under an easy sail; and within 
a limited space conjectured to be in 
the track of their expected adversa
ries. Wesk. Ins. h. t.; Lex Mere. 
Rediv. 271, 284; Doug!. R. 509; 
Park. Ins. 58; Marsh. Ins. 196, 
199,520. 

CRYER, practice. An officer 
in a court whose duty it is to make 
various proclamations ordered by the 
court. 

CUEILLETTE, a term in French 
maritime law. Affreightment of a 
vessel a cueilhtte is a contract by 
which the captain obligates himself 
to receive a partial cargo. only upon 
condition that he shall succeed in 
completing his cargo by other partial 
lading; that is, by gathering it (en 
f'flm,eillant) wherever he may be 
able to find it. If he fails to collect 
a cargo, such partial chartering is 
void. Code de Com. par M. Four. 
nel, art. 286, n. 

CUI ANTE DIVORTIUM. The 
name of an ancient writ which was 
issued in favour of a woman divorced 
from her husband to recover the lands 
and tenements which she had in fee 
simple, or in tail, or for life, from him 
to whom her husband alienated them 
during the marriage when she could 
not gainsay it. F. N. B. 240. Vide 
Sur cui ante diDOrtium. 

CUI IN VITA. The name of a 
writ of entry for a widow against a 
person to whom the husband had, in 
his life time. aliened the lands of the 
wife. F. N. B. 193. 

COL DE SAC. This is a French 
phrase which signifies literally, the 
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bottom of a bag, and, figuratively, a 
street not ope)1 at both' ends. It 
seems not to be settled whether a cul 
de laC is to be considered a highway. 
See 1 Camp. R. 260; 11 East. R_ 
376, note; 5 Taunt. R. 137; 5 B. & 
Ald. 456; Hawk. P. C. b. 1, c. 76, 
s. 1. 

CULPRIT, crim. laIlI. When a 
prisoner is arraigned and he pleads 
not guilty, in the English practice 
the clerk who arraigns him on behalf 
of the crown. replies that the prisoner 
is guilty and that he is ready to prove 
the !Accusation; this is done by two 
monosyllables cui. prit. VideAbbre
"iatiom. 4 Bl. Com. 339; 1 Chit. 
Cr. Law, 416. 

CUM TESTAMENTO AN
NEXO, with the testament or will 
annexed. It often happens that the 
deceased although he makes a will, 
appoints 110 executor, or' else the ap
pointment fails; in either of which 
events he is said to die qua'; iflle .. 
falu" 2 Inst. 397. The appoint
ment of an executor fails. 1st, when 
the person appointed refuses to act; 
2dly, when the person appointed 
dies before the testator, or before he 
has proved the will. or when from 
any other legal cause he is incapa
ble of acting; Idly, when the exe
cutor dies intestate, (and in some 
places, as in Pennsylvania, whether 
he die testate or intestate,) after 
having proved the will, but before 
he has administered all the personal 
estate of the deceased. In all these 
cases as well as when no executor 
has been appointed, administration 
with the will annexed must be grant
ed by the proper officer; in the case 
where the goods are not aU adminia. 
tered before the death of the executor, 
the administration is also called an 
administration de boni, no". Tho 
office of such an administrator differs 
little from that of an executor. Vide 
Com. Dig. Administration; Will. Ex. 
p. I, b. 5, c. 3, s. 1; 2 BI. Com. 504, 
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5; 11 Vin. Ab. 78 ; Toll. 92 ; Gord. first place, and secondly of the per
Law of Deced. 98. son; while the former is intended to 

CUMULATIVE LEGACY, vide protect first the person. and secondly 
Legllcy accumulati"l!; and 8 Vin. the property. 1 Lectons Elem. du 
Ab. 308; 1 Supp. to Ves. jr. 13a, Droit Civ. Rom. 241. 
282. l3:12. ' CURE. A restoration to health. 

CURATE. eccl. laID. One who A person who had quitted the habit 
represents the incumbent ofa church of drunkenness for the space of nine 
parson or vicar, and takes care of the months, in consequence of medicines 
church, and performs divine service he had taken, and who had lost his 
in his stead. appetite for ardent spirits, was held to 

CURATOR, per,cnu, contract" have been cured. 7 Yerg. R. 146. 
is one who has been legally appoint- CURIA ADVISARE VULT, 
ed to take care of the interests of practice, the court will consider the 
one who on account of his youth or matter. This entry is made on the 
defect of his understanding, or for record when the court wish to take 
some other cause, is unable to attend time to consider of a case before they 
to them himself. There are cura· give a final judgment, which is made 
tors ad bona, of property, who ad- by an abbreviation cur. ad. wit, for 
minister the estate of a minor, take the'purpose of marking the continuo 
('.are of his person, and intervene in ance. 
all his contracts; curators ad litem, CURTA REGIS. An English 
of auits. who assist the minor in court which assumed this name 
courts of justice, and act as curator during the reign of l;Ienry II. It 
ad bona in cases where the interests was Curia .or Aula Rtgi, because 
of the curator are opposed to the it was held in the great hall of the 
interests of the minor. Civ. Code of king's palace; and where the king, 
Louis. art. 357 to 36". There are for some time, administered justice in 
also curators of insane persons. lb. person. But afterwards the judicial 
art. 31; and of vacant successions power was more properly entrusted 
and absent heirs. lb. art. 1105 to to the king's judges. The judges 
1125. The term curator is usually who sat in this court were distin
employed in the civil law for that of guished by the name of justices or 
guardian. justiciaries. Besides these the chief 

CURATORSHIP, Pjiee6, con· justiciary, the stewart of all England, 
"'art" in tAe ciml laID, 18 the power the constable of all England, the chan. 
given by authority of law 10 one or celIor, the chamberlain and the tree· 
more persons to administer the pro- surer, also took )lIlrt in the judicial 
perty of an individual, who is unable proceedings of this court. 
to take care of his own estate and CURTESY, or COURTESY, by 
affairs, either on account of his abo the laws of Scotland, is a life.rent 
sence without an authorized agent, given by law to the surviving hus· 
or in consequence of his prodigality band of all his wife's heritage of 
or want of mind. Poth. Tr. des Per. which she died infeft, if there was a 
sonnes, t. 6, s. 5. As to the laws child of the marriage born alive. 
of Louisiana, which authorise a cura· The child bom of the marriage must 
torship, vide Civ. Code, art 31, 50 et be the mother's heir. If she had a 
seq.; 357 et seq.; 382; 11 05 et seq. child by a former marriage, who is 
Curatorship differs from tutorship, (q. to succeed to her estate, the husband 
v.) in this, that the latter is instituted has no right to the curtesy while 
for the protection of property in the such child is alive; 80 that the cur-
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teay is due to tlte husband rather as 
father to the heir, than as husband 
to an heiress, conformable to the 
Roman law which gives to the father 
the usufruct of what the child suc
ceeds to by the mother, Ersk. Pro L. 
Scot. B. :l, t. 9, S. 311. 

CURTESY, vide Eatate by tke 
curle'!l. 

CURTILAGE, estate., is the 
space situated within a common 
enclosure belonging to a dwelling
house. Vide 2 Roll. Ab. 1, 1. 30; 
Com. Dig. Grant, (E 7), (E 9); 
Russ. & Ry. 360; lb. 334, 357; 
Ry. & Mood. 13; :l Leach, 913; 2 
Bas. & Pull. 508; 2 East, P. C. 494 ; 
Russ. & Ry. 170, 28<1, 3~~; 2~ Eng. 
Com. Law R. 330; 1 Ch. Pro 175 ; 
Shep. Touchs. 94. 

CUSTODY, is the detainer of a 
person by virtue of a lawful autho
rity. To be in custody is to be 
lawfully detained under arrest. Vide 
14 Vin. Ab. 359; 3 Chit. Pro 355. 
In another sense custody signifies 
having the care and possession of a 
thing; as, the chancellor is entitled 
to the custody as the keeper of the seal. 

CUSTOM. A usage which haa 
acquired the force of law. A cus
tom derives its force from the tacit 
consent of the legislature and the 
people. It follows, therefore, there 
can be no custom in relation to a 
matter regulated by law. 8 M. R. 
309. Law cannot be established or 
abrogated except by the sovereign 
will, but this will may be express or 
implied and pft'lSumed; and whether 
it manifests itself by words or by a 
series pf facts, is of little importance. 
When a custom is public, peaceable, 
uniform, general, continued, reason
able and certain, and has lasted" time 
whereof the memory of man runneth 
not to the contrary," it acquires 
the force of law. And when any 
doubts arise as to the meaning of a 
statute, the custom which has pre
Tailed on the subject ought to have 
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weight in its construction, for the 
manner in which a law has always 
been executed is one of its modes of 
interpretation. Vide Bac. Ab. h. 1. ; 
1 BI. Com. 76; 2 Bl. Com. 31; 1 
Lill. Reg. 516; 7 Vin. Ab. 164; 
Com. Dig. h. t.; Nelson's Ab. b. t. ; 
the various Amer. Dig. h. t.; Ayl. 
Pando 15, 16; Ayl. Parerg. r 194]; 
Doct. Pl. 201; 3 W. C. C. R. 150; 
1 Gilp. 486; Pet. C. C. R. 230; 1 
Edw. Ch. R. 147; 1 Gall. R. 443; 
3 Watts, R. 178; 1 Rep. Const. Ct. 
303,308; 1 Caines, R. 45; 15 Mass. 
R. 433; 1 Hill, R. 210; Wright, 
R.573; IN.&M.176; 5 Binn.a. 
287; 5 Ham .. R. 436; 3 Conn. R. 
9; 2 Pet. R. 148; 6 Pet. R. 715; 6 
Porter, R. 123; 2 N. H. Rep. 93 ; 
1 Hall, R. 61 ~ ; 1 Hall & Gill, 239 ; 
1 N. S. 192; 4 L. R. 160; 7 L. R. 
529; Ih. 215. 

CUSTOM-HOUSE. A place ap
pointed by law, in ports of entry, 
where importers of goods, wares and 
merchandise are bound to enter the 
same, in order to payor secure the 
duties or customs due to the govern. 
ment. 

CUSTOMS. This term is usually 
applied to those taxes, which are 
payable upon goods and merchandise 
imported or exported. Story, Canst. 
~ 949.; Bac. Ab. Smuggling. 

CUSTOS ROTULORUM, Eng. 
larD. The principal justice of the 
peace of a county. who is keeper of 
the records of the county. 1 Bl. Com, 
349. 

TO CUT, mm. larD, is to wound 
with an iQlltrument having a sharp 
edge. 1 Russ, on Cr. 597. Vide 
To Stab; Wound. 

CY PRES, con"ruction. These 
are old French words which signify 
41 near a.. In cases where a per. 
petuity is attempted in a will, the 
courts do Dot, if they can avoid it, 
construe the devise to be utterly 
void, but expound the will in such a 
manner as to carry UIe. teiJtatol". 
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intentions into eftect, as far as the Dig. Con~tion, (L 1); 1 Rop. ~. 
rules respecting perpetuities will 514; Swmb. pt. 4, s. 7, a. 4; Dane 8 

allow; this is ~lled a construction Abo Index, h. t.; Toull. Dr. Civ. 
cy pre,. When the perpetuity is Fr. liv. 3, t. 3, n. 586, 595, 611; 
attempted in a deed, all the limita. Domat, Loix Civ. liv. 6, 1. 2, s. 1 ; 
tions are totally void. Cruise, Dig. 1 Supp. to Ves. jr. 134, 259, 317 ; 
t. :i8, c. 9, s. 34; and vide 1 Vern. 2 lb. ~16, 473; Boyle on Charities, 
250; 2 Ves. jr. 380, 336, 357, 364; Index, h. t.; Shelford on Mortmain, 
aVes. jr.141,2~0; 4 Ves.13; Com. Index, h. t. 

D. 

DAM. A construction of wood, I Cowen, R. 266; 2 Watts, R. 327; 
atone, or other materials made across 3 Rawle, R. 90; 17 Mass. R. 289; 
a stream of water for the purpose of 5 Pick. R. 175; 4 Mass. R. 401. 
coniming it; a mole. The owner of Vide Inundation. 
a stream, not navigable, may erect DAMAGE, tort., the 1088 caused 
a dam across it, and employ the by one person to another, or his 
water in any reasonable manner, property, either with the design of 
either for his use or pleasure, so as injuring him, or with negligence and 
not to destroy or render useless, carelessness, or by inevitable aeci
materially diminish, or affect the dent. He who has caused the 
application of the water by the pro- damage is bound to repair it; and, 
prietors below on the stream. He if he has done it maliciously, he may 
must not shut the gates of his dams be compelled to pay beyond the 
and detain the water unreasonably, actual 1088. When damage occurs 
or let it off in unusual quantities to by accident without blame to any 
the annoyance of his neighbours. 4 one, the loss is borne by the owner 
Dall. 211; 3 Caines, 207; 13 Mass. of the thing injured; as, if a horse 
420; 3 Pick. 268; 2 N. H. Rep. run away with his rider, without 
1>32; 17 John. 306; 3 John. Ch. any fault of the latter, and injure the 
Rep. 282; 3 Rawle, 256; 2 Conn. property of another person, the in
Rep. 584; 5 Pick. 199; 20 John. jury is the loss of the owner of the 
90; 1 Pick. 180; 4 lb. 460; 2 thing. When the damage happens 
Binn. 475; 14 Serg. & Rawle, 71; by the act of God, or inevitable 
lb. 9; 13 John. 212; 1 M'Cord, accident, as by tempest, earthquake 
590; 3 N. H. Rep. 321; 1 HaIst. or other natural cause, the 1088 must 
R. 1; 3 Kent, Com. 3!)4. When be borne by the owner. , Vide Com. 
one side of the stream is owned by Dig. h. t.; Sayer on Damages. 
one person and the other by another, Pothier defines damage (dommages 
neither, without the consent of the et interets) to be the 1088 which some 
other, can build a dam which ex- one has sustained,and the gain which 
tends beyond the thread of the river, he has failed of making. Obi. n. 
without committing a trespass. Cro. 159. 
Eliz.269; 12 Mass. 211; Ang. on DAMAGE FEASANT, lort •• 
W. C. 14,104,141; vide Lois des This is a corruption of the French 
BAt. P. 1, c. 3, s. 1, a. 3; Poth. words failQ.flt dommage, and signi
Traite du Contrat de Societe, second lies doing damage. This term 
app. 236; Hill. Ab. Index, h. t.; 7 is usually applied to the injury 
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which animals beloDging to another 
do upon the owner's land, by feeding 
there, treading down his grass, corn, 
or other production of the earth. 3 
Bl. Com. 6; Co. Lilt. 142, 161; 
Com. Dig. Pleader, a M 26; vide 
A.imal •• 

DAMAGED GOODS, in the Ian· 
guage of the customs, are goods 
subject to duties, which have received 
some injury either in the voyage 
home, or in the bonded ware·houses. 
See Abatement, merc. law. 

DAMAGES, practice. The in· 
demnity given by law, to be recover· 
ed from the wrong doer by a person 
who has sustained an injury, either 
in his person, property or relative 
rights, in consequence of the acts of 
another. Damages are given either 
for breaches of contracts or for tor· 
tious acts. Damages for breach of 
contract may be given, for example, 
lOr the non· performance of a written 
or verbal agreement; or of a cove· 
nant to do or not to do a particular 
thing. As to the measure of dam· 
ages the general rule is, that the 
delinquent shall answer for all the 
injury which results from the imme· 
diate and direct breach of his agree. 
ment, but not from any remote conse· 
quences. In cases of eviction, on a 
covenant of seisin and warranty, the 
rule seems to be to allow the consi· 
deration money with interest' and 
costs. But in Massachusetts, on the 
covenant of warranty the measure of 
damages is the value of the land at 
the time of eviction. 4 Kent's Com. 
462, 3, and the cases there cited. In 
estimating the measure of damages 
sustained in consequence of the RCts 
of a common carrier, it frequently 
becomes a question whether the value 
of the goods at the place of embarca. 
tion or the port of destination is the 
rule to ~blish the damages sustain. 
ed. It has been ruled that the value 
at the port of destination is the proper 
criterion. 12 S. & R. IS6; 8 John. 
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R. 213; 10 John. R. 1; 14 Jolin. R. 
170; 15 John. R. 24; but contrary 
decisions have ~ken place, 3 Caines, 
R. 219; 4 Hayw. R. 112; and see 4 
Mass. R. 115; 1 T. R. 31; 4 T. R. 
582. In cases of eviction, the mea
sure of damages is generally the con
sideration money, with interest, and 
costs, and no more. Vide EoictiOft. 
This seems not, however, to be the 
universal rule in the United States. 
3 Mass. R. 523; 4 Mass. R. 108; 1 
Bay, R. 19, 265; 3 Dess. Eq. R. 
247. Damages for tortious acts are 
given for acts against the person, as 
an assault and battery; against the 
reputation, as libels and slander; 
against the property, as, trespass, 
when force is used, or for the conse
quential acts of the tort.feasor; as, 
when in consequence of a man build
ing a dam on his own premises, 
he overflows his neighbour's land; 
against the relative rights of the 
party injured, as, criminal conversa.
tion with his wife. No settled rule 
or line of distinction can be marked 
out when a possibility of damages 
shall be accounted too remote to en
title a party to claim a recompense: 
each case must be ruled by its own 
circumstances. Ham. N. P. 40; 
Kames on Eq. 73, 74. Vide 7 Vine 
Ab. 247; Yelv. 45, a; lb. 176,a; 
Bac. Ab. h. t.; 1 Lilly's Reg. 525; 
Domat, live 3, t. 5, s. :l, n. 4; Toull. 
liv. 3, n. 286; 2 Saund. 107, note; 
1 Rawle's Rep. 27; Coop. Just. 606; 
Com. Dig. h. t. 

In cases of loss of goods which 
have been insured from maritime 
dangers, when an adjustment is made, 
the damages are settled by valuing 
the property, not according to primo 
cost, but at the price at which it may 
be sold at the time of settling the 
average. Marsh. Ins. B. 1, c. 14, s. 
2, p. 621. See Adjvlltment; Price. 

DAMAGES ON BILLS OF EX· 
CHANGE, cOftt,.acl., is a penalty 
affixed by law 00 the ooo-paymeDl 
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of a bill of exchange when it is not limits of the United States, not herein. 
paid at maturity, and which the par. before expressed, at the rate of five 
ties to it are obliged to pay to the per centum on the principal sum ape. 
holder. The discordant and shifting cified in the bill; jovrlh, if the bill 
regulations on this subject which shall have been drawn on any person, 
have been enacted in the several and payable at any port or place be. 
states render it almost impossible to yond the limits of the United States, 
give a correct view of this subject. at the rate of ten per centum on the 

The following abstract of the law sum specified in the bilI.-2. And, 
of most of the United States, will be by the Sth section of the same act, if 
acceptable to the commercial lawyer. any bill of exchange, expressed to be 

Alabama. 1. When drawn on a for value received, and made payabl~ 
person in the United States. By the to order or bearer, shall be drawn on 
act of January 15, IS2S, the damages any person at any place within this 
on a protested bUI of exchange drawn state, and accepted and protested for 
on a person, either in this or any non-payment, there shall be allowed 
other of the United States are ten per and paid to the holder, by the ac· 
cent. By the act of December 21, ceptor damages in the following cases ; 
ISa2, the damages on such bills ,Iir,t, if .the bill be drawn by any 
drawn on any person in this State, or person at any place within this state, 
upon any person payable in New Or- at the rate of two per centum on 
leans, and purchased by the Bank of the principal sum therein specified; 
Alabama or its branches, are five per .econd, if the bill be drawn at any 
cent.-2. Damages on protested bills place without this state, but within 
drawn on persons out of the United the limits of the United States, at the 
Slates are twenty per cent. rate of six per .centum on the sum 

ArkaRIIU. 1. It is provided by therein specified: tAird, if the bill be 
the act of February 28, Il'1aS, s. 7, drawn on any person at any place 
Ark. Rev. Stat. 150, that "every bill without the Iimitsofthe United States, 
of exchange expressed to be for value at the rate of ten per centum on the 
received, drawn or negociated within sum therein specified. And, by sect. 
this state, payable after date, to order 9, in addition to the damages allowed 
or bearer, which shall be duly pre- in the two preceding sections to the 
sented for acceptance or payment, holder of any bill of exchange pro
aod protested for non-acceptance or tested for non-payment or non-ae
non'payment, shall be subject to dam- ceptance, he shall be entitled to costs 
ages in the following cases: ,Iir.t, if of protest, and interest at the rate of 
the bill have been drawn on any per- ten per centum per annum, on the 
son at any place within this state, amount specified in the bill, from the 
at the rate of two per centum on the date of the protest until the amount of 
principal sum specified in the bill: such bill shall be paid." 
aecond, if the bill shall be drawn on Connecticllt. 1. When drawn on 
any person, and payable in any of another place in the United States. 
the states of Alabama, Louisiana, Mis- When drawn upon persons in the city 
sissippi, Tennessee, Kentucky, Ohio, of New York, two per cent. When 
Indiana, Illinois and Missouri, or any in other parts of the State of New 
point on the Ohio river, at the rate of York, or the New England states 
four per centum on the principal sum (other than this), New Jersey, PenD
in such bill specified; lAird, if the bill sylvania, Delaware, Maryland, Vir
shall have been drawn on any person, (rinia, or the District of Columbia. 
and payable at any place within the three per cent. When on persons ia 

Digitized by Google 



DAM DAM 40& 

North or South Carolina, Georgia, or a discount, the discount must be de. 
Ohio, five per cent. On other states, ducted. Act of 1827, Prince's Dig. 
territories or districts, in the United 46:l; 4 Laws of Geo. 221. 
States, eight per cent. on the princi- Indiana. 1. When drawn by a 
pal sum in each case, with interest person in the state on another person 
on the amount of such sum, with the in Indiana, no damages are allowed. 
damages after notice and demand. l!. When drawn on a person in 
Stat. Tit •. 71, Notes and Bills,413, another state, territory, or district, 
414. When drawn on persons re- five per cent. 3. When drawn on a 
siding in Connecticut no damages are person out of the United States, ten 
allowed.-2. When the bill is drawn per cent. Rev. Code, c. 13, Feb. 17, 
on persons out of the United States, 1838. 
twenty per cent. is said to be the Kelltllckt/. 1. When drawn by a 
amount which ought reasonably to be person in Kentucky on a person in 
allowed. Swift's Ev. 336. There the state, or in any other state, terri~ 
is no statutory provision on the sub- tory, or district of the United States, 
ject. no damages are allowed. See Acts, 

Delaware. If any person shall Session of 1820, p. 823.-2. When 
draw or indorse any bill of exchange on a person in a foreign country, 
upon any person in Europe, or be- damages are given at the rate of ten 
yond seas, and the same shall be re- per cent. per ann. from the date of 
tumed back unpaid, with a legal pro- the bill, until paid, but not more than 
test, the drawer thereof and all others eighteen months interest to be col
concerned shall pay and discharge looted. 2 Litt. 101. 
the contents of the said bill, together Loviliana. The rate of damages 
with twenty per cent, advance for the to be allowed and paid upon the usual 
.. mage thereof; and so proportion- protest for non-acceptance, or for non
ably for a greater or less sum, in the payment of bills of exchange, drawn 
same. specie as the same bill was or negociated within this state, in the 
drawn, or current money of this following cases, is as follows: on all 
government equivalent to that which bills of exchange drawn on or paya
was first paid to the drawer or in- ble in foreign countries, ten dollars 
dorser. upon the hundred upon the principal 

Georgia. 1. Bills on persons in sum specified in such bills; on all 
the United States. First, in the state. bills of exchange, drawn on and pay
No damages are allowed on protested able in other states in the United 
bills of exchange drawn in the state, States, five dollars upon the hundred 
on a person in the state, except bank upon the principal sum specified in 
bills on which the damages are ten such bill. Act of March 7, 1838, a. 
per cent. for refusal to pay in specie. 1. By the second section of the same 
4 Laws of Geo. 75. Secondly, Upon act it is provided that such damages 
bills drawn or negocil\ted in the state shall be in lieu of interest, charge 
on pp,rsons out of the state, but with- of protest, and all other charges, 
in the United States five per cent. incurred previous to the time of 
and interest. Act of 1823, Prince's giving notice of non-acceptance or 
Dig. 454; 4 Laws of Geo. 212.-2. non-payment; but the principal and 
When drawn upon a person out of damages shall bear interest thereafter. 
the United States, ten per cent. dam- By section 3, it is enacted, that if the 
ages and postage, protest and naces- contents of such bill be expressed in 
IIlry expenses; also the premium, if the money of account of the United 
any, on the face of the bill; but if at States, the amount of the principal 
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and of the damages herein allowed Jed States," eight per cent. damagee 
for the non-acceptance or non-pay- on the amount of the bill are al
ment shall be ascertained and deter- lowed, and an amount to purchase 
mined, without any reference to the another bill, at the current exchange, 
rate of exchange existing between and interest and losses of protest-
this state and the place on which 3. If the bill be drawn on a" foreign 
such bill shall have been drawn, at country," fifteen per cent. damages 
the time of the payment on notice of are allowed, and the expense of pur
non.acceptance or non·payment. chasing a new bill as above, besides 

lJtailie. 1. When drawn payable interest and costs of protest. See 
in the United Sts,tes. The damages Act of 1785, c. 38. 
in addition to the interest are as fol. Michigan. 1. When a bill is 
lows: if for one hundred dollars or drawn in the state on a person in the 
more, and drawn, accepted, or en- state, no damages are allowed.-2. 
dorsed in the state, at a place, seventy- When drawn or endorsed within the 
five miles distant from the place state, and payable out of it, within 
where drawn, one per cent.; if, for the United States, the rule is as fol
any sum, drawn, accepted,· and en- lows: in addition to the contents of 
dorsed in this state, and payable in the bill, with interest and costs, if 
New Hampshire, VermoQt, Connec- payable within the states of Wiscpn. 
ticut, Rhode Island, or New York, sin, Illinois, Indiana, Ohio, and New 
three per cent.; if payable in New York, three per eent. on the contents 
Jersey, Pennsylvania, Delaware, of the bill; if payable within the
Maryland, Virginia, South Carolina, states of Missouri, Kentucky, Maine. 
Georgia, or the District of Columbia, New Hampshire, Vermont, Massa •• 
six per cent. ; if payable in any other chusetts, Rhode Island, Connec~ut; • 
state, nine percent. Rev. St. tit. 10, New Jersey, Pennsylvania, Delaware. -
c. 115, §§ 110, 111.-2. Out of the Maryland, Virginia, or the District of 
United States, no statutory provision. Columbia, five per centum; if pay. 
It is the usage to allow the holder of able elsewhere in the United States, 
the bill the money for which it was out of Michigan, ten per cent. Rev. 
drawn, reduced to the currency of St. 156, s. 10.-3. When the biU is 
the state, at par, and also the charges drawn within this state, and payable 
of protest with American interest upon out of the United States, the party 

, those sums from the time when the liable must pay the same at the cur
bill should have been paid; and the rent rate of exchange at the time of 
further sum of one-tenth of the money demand of payment, and damages at 
for which the bill was drawn, with the rate of five per cent. on the con· 
interest upon it from the time pay. tents thereof, together with interest on 
ment of the dishonoured hill was de- the said contents, which must be 
manded of the drawer. But nothing computed from the date of the protest, 
has been allowed for re-exchange, and are in full of all damages and 
whether it is below or above par. charges and expenses. Rev. Stat. 
Per Parsons, Ch. J., 6 Mass. 157, 156, s. 9. 
161; see 6 Mass. 162. Miui.nppi. 1. When drawn on 

Maryland. 1. No Damages are a person in the state, five per cent. 
allowed when the bill is drawn in damages are allowed. How. & Hutch. 
the atate on another person in Mary. 376, ch. 35, s. 20, L. 1827; How. 
lamf'.-2. When it is drawn on any Rep. 3,195_2. When drawn on a 
"person, company, or society, or person in another state or territory. 
corporation in any other of the Uni· no damages are given. Id.-3. 
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When drawn on a person out of the 
United States, ten per cent. damages 
are given, and all charges incidental 
thereto with lawful interest. How. 
& Hutch. 376. ch. 35, s. 19, L. 
1837. 

Mi,lOu". 1. When drawn on a 
person within the state, four per cent. 
damages on the sum specified in the 
bill are given. Rev. Code, 1835, ~ 
8, cl. I, p. 120.-2. When on an
other state or territory, ten per cent. 
Rev. Code, 1835, ~ 8, cl. 2, p. 1:.10. 
-3. When on a person out of the 
United States, twenty per cent. Rev. 
Code, 1835, ~ 8, cl. 3, p. 120. 

New York. By the Revised Sta
tutes, Laws of N. Y. seas. 42, ch. 
34, it is provided that upon bills 
drawn or negotiated within the state, 
upon any person, at any place within 
the six states east of New York or in 
New Jersey, Pennsylvania. Ohio, 
Delaware, Maryland, Virginia, or 

•• the District of Columbia, the damages 
to biI allowed and paid upon the usual 

'. protest for non.acceptance or non
. payment, to the holder of the bill, as 

purchaser thereof, or of some interest 
thC{ein, for a valuable consideration 
shall be three per cent. upon the 
priocipal sum specified in the bill; 
and upon any person at any place 
within the states of North Carolina, 
South Carolina, Georgia, Kentucky, 
and Tennessee, five per cent.; and 
upon any person in any other state 
or territory of the U niled States, or 
at any other place on, or adjacent to, 
this continent, and north of the equa
tor, or in any British or foreign pos
sessions in the West Indies, or else
where in the Western A tlantic Ocean, 
or in Europe, ten per cent. The 
damages are to be; in lieu of interest, 
charges of protest, and all other 
charges incurred previous to, and at 
the time of, giving notice of non
acceptance or non-payment. But 
the holder will be entitled to demand 
and recover interest upon the aggre-
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gate amount of the principal sum 
specified in the bill, and the damages, 
from time of notice of the protest for 
non-acceptance, or notice of a de
mand and protest for non-payment. 
If the contents of the bill be express
ed in the money of account of the 
United States, the amount due there
on, and the damages allowed fOJ: the 
non-payment, are to be ascertained 
and determined, without reference to 
the rate of exchange existing between 
New York and the place on which. 
the bill is drawn. But if the contents 
of the bill be expressed in the money 
ofaccouot or currency of any foreign 
country, then the amount due, exclu
sive of the damages, is to be ascer
tained and determined by the rate of 
exchange, or the value of such foreign 
currency, at the time of the demand 
of payment. 

PenftlfyZDaraia. The act of March 
30, 1821, entitled an act concerning 
bills of exchange enacts, that, ~ I, 
"whenever any bill of exchange here
after to be drawn or endoraed within 
this commonwealth, upon any person 
or persons or body corporate, of, or 
in any other state, territory or place 
shall be returned unpaid with a legal 
protest, the person or persons to 
whom the same shall or may be pay
'able, shall be entitled to recover and 
receive of and from the drawer or 
drawers, or the endorser or endorsers . 
of such bill of exchange, the dama
ges herein after specified, over and 
above the principal sum for which 
such bill of exchange shall have been 
drawn, and the charges of protest, 
together with lawful interest on the 
amount of such principal sum, dama
ges and charges of protest, from the 
time at which notice of said protest 
shall have been given, and the pay
ment of said principal sum and da
mages, and charges of protest de
manded i that is to lillY, if such bill 
shall have been drawn upon any per
son or persons, or body corporate, of, 
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or in any of the United States or 
territories thereof, excepting the state 
of Louisiana, five per cent. upon such 
principal sum; if upon any person 
or persons, or body corporate, of, or 
in Louisiana, or of, or in any other 
state or place in North America or 
the islands thereof, excepting the 
north·west coast of America and 
Mexico, or of, or in any of the West 
India or Bahama islands, ten per 
cent. upon such principal sum; if 
upon any person or persons, or body 
corporate, of, or in the island of 
Madeira, the Canaries, the Azores, 
the Cape de Verd islands, the Spanish 
Main, or Mexico, fifteen per cent. 
upon such principal sum; . if upon 
any person or persons, or body cor· 
porate, of, or in any state or place in 
Europe, or any of the islands thereof, 
twenty per cent. upon such principal 
8um; if upon any person or persons, 
or body corporate, of, or in any other 
part of the world, twenty.five per 
cent. upon such principal sum. 

§ 2. "The damages whicQ. by this 
act are to be recovered llpon any bill 
of exchange, shall be in lieu of in· 
terest and all other charges, except 
the charges of protest, to the time 
when notice of the protest and de. 
mand of payment shall have been 
given and made as aforesaid; and the 
amount of snch bill and of the dama. 
ges payable thereon, as specified in 
this act, shall be ascertained and de. 
termined by the rate of exchange, or 
value of the money or currency men· 
tioned in such bill, at the time of 
notice of protest and demand of pay. 
ment as before.mentioned." 

Tenneuee. 1. On a bill drawn or 
endorsed within the state upon any 
person or persons, or body corporate, 
of, or in any other state, territory or 
place which shaH be returned unpaid 
with a legal protest, the holder shall 
be entitled to the damages hereinafter 
specified over and above the principal 
8um for which such bill of exchange 

DAM 

shan have been drawn, and the 
charges of protest, together with 
lawful interest on the amount of 
such principal sum, dsmages and 
charges of protest from the time at 
which notice of such protest shall 
have been given, and the payment of 
said principal sum, damages and 
charges of protest demanded; that is 
to say, if such bill shall have been 
drawn on any person or persons, or 
body corporate, of, or in any of these 
United States, or the territories thereof, 
three per ct. upon such principal sum: 
if upon any other person or persons, 
or body corporate, of, or in any other 
state or place in North America, bor. 
dering upon the Gulf of Mexico, or 
of, or in any of the West India islands, 
fifteen per cent. upon such principal 
sum; if upon any person or persons, 
or body corporate, of, or in any other 
part of the world, twenty per cent. 
upon such principal sum.-l!. The 
damages which by this act are to be 
recovered llpon any bill of exchange, 
shall be in lieu of interest and all 
other charges, except charges of pro
test, to the time when notice of the 
protest and demand of payment shall 
have been given and made as afore
said. Carr. & Nich. Comp. 125; Act 
of 1827, ch. 14. 

DAMAGES, DOUBLE or 
TREBLE, practice. In cases where 
a statute gives a party double or tre
ble damages, the jury are to find sin. 
gle damages, and the court to en· 
hance them according to the sta· 
tute. Bro. Abr. Damages, pl. 70; 
2 Inst. 416; 1 Wils. 126; 1 Mass. 
155. In Sayer on Damages, p.244, 
it is said, the jury may assess the 
statute damages; and it would seem 
from some of the modern cases, that 
either the jury or the court may 
1lSSt'SS. Say. R. 214, 1 Gallis. 29. 

DAMAGES, GENERAL, tori •• 
General damages are snch as the 
law implies to have accrued from the 
act of a tort·feasor. To call a man 
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a thief or to commit an assault and 
battery on his person, are examples 
of this kind. [n the first case the 
law presumes that calling a man a 
thief must be injurious to him, with. 
out showing that it is so. Sir W. 
Jones, 196; 1 Saund. :.143, b. n. 5 ; 
and, in the latter case, the law im
plies that his person has been more 
or less deteriorated, and that the 
injured party is not required to spe
CllY what injury he has sustained, 
nor to prove it. Ham. N. P. 40; 1 
Chit. PI. 386; 2 L. R. 76. 

DAMAGES, LAYING, plead
ing. In personal and mixed actions, 
(but not in penal actions, for obvious 
reasons,) the declaration must allege, 
in conclusion, that the injury is to 
the damage of the plaintiff; and 
must specify the amount of damage. 
Com. Dig. Pleader, C 84 i 10 Rep. 
116, b. Tn personal actions there 
is a distinction between actions thnt 
sound in damages, and those that 'do 
not i but in either of these cases, it is 
equally the practice to lay damages. 
There is, however, this difference, 
that, in the former case, damages 
are the main object of the suit, and 
are, therefore, always laid high 
enough to cover the whole demand i 
but in the latter the liquidated debt, 
or the chattel demanded, lieing the 
main object, damages are claimed in 
respect of the detention only, of such 
debt or chattel i and are, therefore, 
usually laid at a small sum. The 
plaintiff cannot recover greater da
mages than he has laid in the con
clusion of his declaration. Com. 
Dig. Pleader, C 84; 10 Rep. 117, 
a. b; Vin. Ab. Damages, R. In 
real actions, no damages are to be 
laid, because, in these, the demand 
is specially for the land withheld, 
and damagt's are in no degree, the 
object of the suit. Steph. Pl. 426; 
1 Chit. PI. 397 to 400. 

DAMAGF,s, LIQUIDATED,con
trart,. When the parties to a con

VOL. 1.-35. 
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tract stipulate for the payment of a 
certain sum, as a satisfaction fixed 
and agreed upon by them, for the 
doing or not doing of certain things 
particularly mentioned in the agree
ment ; the sum so fixed upon ill 
called liquidated damage,. It differs 
from a penalty, because the latter is 
a forfeiture from which the default- . 
ing party can be relieved. An agree
ment for liquidated damages can 
only be when there is an engage
ment for the performance of certain 
RCts, the not doing of which would 
be an injury to one of the parties; 
or to guard against the performance 
of acts, which if done, would also be 
injurious. In such cases an estimate 
of the damages may be made by 
a jury, or by a previous agreement 
between the parties, who mny forsee 
the consequences of a breach of the 
engagement, and stipulate ac.cord
ingly. 1 H. Bl. 2a2; and vide 2 
Bos. & Pu\. 335, 350-355; 2 Bro. 
P. C. 431; 4 Burr. 2225;' 2 T. R. 
32. The civil law appears to agree 
with these principles, Inst. 3, 16, 7 ; 
Toull. Iiv. 3, n. 809; Civil Code of 
Louis. art. 1928, n. 5; Code Civil, 
1152, 1153. And vide generally, 7 
Vin. Ab. 247; 16 Vin. Ab. 5~; 2 
W. BI. Rep. 1190; Coop. Just. 606; 
1 Chit. Pro 872; 2 Atk. 194; Finch, 
117; Pree. in Cb. 102; .2 Bro. P. 
C. 436; Fonb!. 151, 2, note; Chit. 
Contr. 3:)6. 

DAMAGES, SPECIAL, tort,. 
Special damages are such as really 
took place, and arc not implied by 
law; these arc either snperadded to 
general damages arising from an act 
injurious in itself, as when some 
particular loss arises from the utter
ing of slanderous words actionable 
in themselves, or are such as arise 
from an act indifferent and not action
ahle in itself, but injurious only in 
its consequences, as when the words 
become actionable only by reason of 
special damage ensuing. To consti-
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tute special damage the legal and 
natural consequence must arise from 
the tort, and not be a mere wrongful 
act of a third person, or a remote 
consequence. 1 Camp. 58; Ham. 
N. P. 40; 1 Chit. PI. 383, 6. 

DAMAGES, SPECIAL, plt-ad
i"K, as distinguished from the gist 
of the action, signifies that spe<:ial 
damage which is stated to result 
from the gist; as if a plaintiff in an 
action of trespass for entering his 
house, breaking his closes, and toss
ing his goods about, were to state 
that by means of the damage done to 
his house, he was obliged to seek 
lodging elsewhere. But sometimes 
the special damage is said to l:onsti
tute the gist of the action itself; for 
exam!)!e, in an action wherein the 
plaintiff declares for slanderous 
words, which of themselves are not 
a sufficient ground or foundation for 
the suit, if any particular damage 
result to the plaintiff from the speak
ing of them, that damage is properly 
said to be the gist of the action. But 
whether special damage be the gist 
of the action, or only collateral to it, 
it must be particularly stated in the 
declaration, as the 'Plaintiff will not 
otherwise be permitted to go into 
evidence of it at the trial, because 
the defendant cannot also be pre
pared to answer it. Willes, 23. See 
Gillt. 

DAMA.GES, UNLIQUIDATED. 
The unascertained amount which is 
due to a person by another for an in
jury to the person, property or rela
tive ri~hts of the party injured. 
These damages being unknown can
not be set-off against a claim which 
the tort feasor has against the party 
injured, 2 Dall. 237; S. V. 1 YeateB, 
571 ; 10 Serg. and Rawle, 14; 5 
Serg. & Rawle, 122. 

DAMNOSA HCERIDITAS. A 
name given by Lord Kenyon to that 
species of property of a bankrupt 
which so far from being valuable, 
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would be a charge to the creditors ; 
for example, a term of years, where 
the rent would exceed the revenue. 
The assignees are not bound to take 
such property, but they must make 
their election, and, having once en
tered into possession, they cannot 
afterwards abandon the property. 7 
East, R. 342; 3 Campb. 340. 

DAMNUM ABSQUE INJURIA. 
A loss or damage without injury. 
There are cases when the act of one 
man may cause a damage or lOES to 
another, and for whic,h the latter has 
no remedy, he is then said to have 
received damnum absque injuria; as, 
for example, if a man should set up 
a school in the neighbourhood of an
other school, a.nd, by that means, 
deprive the former of its patronage ; 
or if a man should build a mill along 
side of another, and consequently I 
reduce its custom. 9 Pick. 59, 528. 
When a man slanders another by 
publishing the truth, the person slan
dered is said to have sllstained loss 
without injury. Bac. Ab. Actions on 
the Case, C; Dane's Ab. Index, h. t. 

DANGERS OF THE SEA, 
mar.lallt • This phrase is sometimes 
put in bills of lading, the master of 
the ship agreeing to deliver the goods 
therein mentioned to the consignee, 
who is named, the dangers of the SE'& 

excepted. Sometimes the phrase is 
Peril, C!f the Sea, (q. v.) See 1 
Brock. R. 187. 

DARREIN. A corruption of the 
French word der",er, the last. It is 
sometimes used, as, darrein continu
ance, the last continuance. When 
any matter has arisen in disch8r~ 
of the defendant in an action, he may 
take o.dvantage of it, provided he 
pleads it pui, darrnn contin"ance, 
for if he neglect to do so, he waives 
his right. Vide article, Pui, darnirl 
co"tinrlance. 

DATE, is the designation or in
dication in an instrument of writing, 
of the time when it' was made. This 
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word is derived from the Latin, datum, 
because when deeds and agreements 
were written in t hat language, inune
diately before the day, month and 
year in which they were made, was 
set down, it was usual to put the 
word datum, given. All writings 
ought to bear a date, and in some it 
is indispensable, in order make them 
valid, as in policies of insurance; but 
the date in these instruments is not 
inserted in the body of the writing, 
because as each SUbscription makes 
a separate contract, each underwriter 
sets down the day, month and year, 
he makes his subscription. Marsh. 
Ins. 3:i6. Deeds, and other writings, 
when the date is an impossible one, 
take effect from the time of delivery, 
the presumption of "law is, that the 
deed was dated on the day it bears 
date, unless, as just mentioned, the 
time is impossible; for example, the 
32d day of January. The proper 
way of dating, is to put the day, 
month, and year of our Lord, the 
hour n~ not be mentioned, unless 
specially required; an instance of 
which may be taken from the Penn
sylvania act, of the 16th of June, 
1836, sect. 40, which requires the 
sheriff on receiving a writ of jieri 
facitu, or other writ of execution, to 
endorse thereon the day of the month, 
the year and the hour of the day 
whereon he received the same. In 
public documents, it is usual to give 
IIOt only the day, the month and the 
year of our Lord, but also the year 
of the United States, when issued by 
authority of the general government, 
or of the commonwealth, when issued 
under its authority. Vide, generally, 
Bae. Ab. Obligations, C; Com. Dig. 
Fait, B 3; Cruise, Dig. tit. 32, c. 
20, s. 1-6; 1 Burr. 60; 2 Rol. Ab. 
27, I. 22; 13 Vine Ab. 34; Dane's 
Ab. Index, h. t. See Almanac. 

DATION, ci11illaw, contract" is 
the act of givin~" something. It dif
fers from donation, which is a gift ; 
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dation, on the contrary, is giving 
something without any liberality, as 
the giving of an office. Dation in 
payment, datio in ,ululum, which 
was the giving one thing in payment 
of another, which was due, corres
ponds nearly to the accord and Bati,. 
faction of the common law. 

DATION EN PAIEMENT, ci11il 
law. This term is used in Louisiana; 
it signifies that, when instead of pay
ing a sum of money due 011 a pre
existing debt, the debtor gives and the 
creditor agrees to receive a movable 
or immovable. It is somewhat like 
the accord and satisfaction of the 
common law. 16 Tonll. n. 45; 
Poth. Vente, n. 601. Dation en 
paiement is somewhat like the con
tract of salo; dare in 801lltum, est 
quaBi fJ"ndert'. There is, however, a 
very marked difference between a 
sale and a dation en paiement. lst. 
The contract of sale is complete by 
the mere" agreement of the parties; 
the dation en paiement requires a 
delivery of the thing given. 2d. 
When the debtor pays a certain sum 
which he supposed he was owing, 
and he discovers he did not owe so 
much, he may recover back the ex
cess, not so when property other than 
money has been given in payment. 
3d. He who has in good faith sold a 
thing of which he believed himself 
to be the owner,.is not precisely re
quired to transfer the property of it 
to the buyer; and, while he is not 
troubled in the possession of the 
thing, he cannot pretend that the 
seller has not fulfilled his obligations. 
On the contrary the dation en paie
ment is good only when the debtor 
transfers to the creditor the property 
in the thing which he has agreed to 
take in payment; and if the thing 
thus delivered be the property of an
other, it will not operate as a pay
ment. Poth. Vente, n. 602, 603, 
604. 

DATIVE, that which may be 
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given or disposed of at will and plea
sure. It sometimes means that which 
is not cast upon the party by the law, 
or by a testator, but which is given 
by the magistrate; in this sense it is, 
that tutorship is dative, when the 
tutor is appointed by the magistrate. 
Lec,:. Elem. ~ 2:19; Civ. Code of Lo. 
art. ~b8, 1671. 

DAY, is a division of "time. It is 
natural, and then it consists of twen
ty.four hours; or artificial, which 
contains the time, from the rising 
until the setting of the sun, except a 
short time beiore rising and after 
setting. Vide Night,. and Co. Lit. 
135, a. Days are sometimes calcu
lated exclusively, as when an act 
required that an appeal should be 
made within twenty days after a de
cision. 3 Penna. 200; :i B. & A. 
581; 15 Sergo & Rawle, 43. In 
general, if a thing is to be done with
in such time after such a fact, the 
day of the fact shall be talten inclu
sively. Hob. 139; Doug. 463; 3 
T. R. 623; Com. Dig. Temps, A; 
3 East, 407. The law, generalIy, 
~jects fractions of days, but in some 
cast's it takes notice of such parts. 
2 B. & A. 586. Vide Date. By 
the custom of some places, the word 
dll'!l8, is understood to be working 
days, and not including Sundays; 3 
Espin. N. P. C. 121. Vide, gene
rally, 2 Chit. BI. 141, note 3; 1 Chit. 
Pro 774, 775; 3 Chit. Pr.llO; Lilt. 
Reg. h. t.; 1 Rop. Leg. 518; 15 
Vin. Ab. 5M; Dig. 33, 1,2; Dig. 
50, 16, 2, 1; lb. 2, 12, B; and 
articles, Hour,. Month,. Year. 

DAYBOOK, mer. lalD, is an ac
count book, in which merchants and 
others make entries of their daily 
transactions. This is generally a 
book of original entries, and as such 
may be given in evidence to prove 
the sale and delivery of merchandize 
or of work done. 

DAY RULE, or DAY WRIT, in 
Englilh practice, is a rule or order 
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of the court, by which a prisoner on 
civil process, and not committed, is 
enabled, in term time, to go out of 
the prison, and its rules or bounds; 
a prisoner is enabled to quit the pri
son, for more or less time, by three 
kinds of rules, namely; 1, the day
rule; 2, the term-rule; and, 3, the 
rules. See 9 East, R. 151. 

DAYS IN BANK, Eng.practi«, 
are days of appearance in the court 
of common pleas, usually calIed 
bane"",. They are the distance of 
about a week irom each other, and 
are regulated by some festival of the 
church. 3 BI. Com. 277. 

DA YS OF GRACE, are certain 
days after the time limited by the 
bill or note, which the acceptor or 
drawer has a right to demand for 
payment of the bill or note; these 
days were so called because they 
were formerly gratuitously allowed, 
hut now, by the custom of merchants, 
sanctioned by decisions of courts of 
justice, they are demandable of right. 
The number of these in the United 
States is generally three. Chitty on 
Bills, h. t.; but where the last day of 
grace happens on the 4th of JUly, 2 
Caines's Cas. in Err. 195, or on Sun
day, 2 Caines's R. 343; 7 Wend. 
460, the demand must be made on 
the day previous. In Louisiana, the 
days of grace are no obstacle to a 
set.off, the bill being due for this pur
pose, before the expiration of those 
days. Louis. Code, art. 2206. In 
France all days of grace, of favour, 
of usage, or of local custom, for the 
paYlll('nt of bills of exchange are 
abolished. Code de Comm. art. 135. 

DE, a preposition used in many 
Latin phrases; as, de bene esse, de 
bonis non. 

DE BENE ESSE, practice. A 
technical phrase applied to certain 
proceedings which are deemed to 
be well done for the present, or until 
an exception or other Rvoidance; 
that is, conditionally, and in that 
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meaning is the phrase usually accept- 1 Saund. 336 b, D. 10; Bac. Ab. 
ed. For example, a declaration is filed Executor, B 3. 
or delivered, special bail put in, wit- DE FACTO, i. e. in deed; a 
ness examined, &c. de bene esse, or term used to denote a thing actually 
conditionally; good for the present. done; a president of the United 
When a judge has a doubt as to the States de fal"to is one in the exercise 
propriety of finding a verdict, he may of the executive power, and is distin
direct the jury to find one de bene quished from one who being legally 
esse; which verdict if the court shall entitled to such power is ejected from 
afterwards be of opinion it ought to it; the latter would be a president de 
have been found, shull stand. Bac. jure. An officer de facto is fre
Ab. Verdict, A. Vide 11 S. & R. quentIy considered as an officer de 
84. jure, and his official acts are of equal 

DE BONIS NON. This phrase validity. ·10 S. & R. 250; 4 BinD. 
i. used to signify that the goods of R. a7l ; 11 S. &-R. 411, 414. 
a deceased person have not all been DE HOMINE REPLEGlANDO. 
administered. When an executor Vide Homine Replt'giando. 
or administrator has been appointed, DE INJURIA, plf'oding. The 
and the estate is not fully settled, name of a replication in an action 
and the executor or administrator is for a tort, that the defendant com. 
dead, has absconded, or from any milted the trespasses or grievances 
cause has been removed, a second of his own wrong without the cause 
administrator is appointed to perform by him in his plea alleged. The 
the duty remaining to be done, who import of this replication is to insist 
ia called an administrator de boni, that the defendant committed the act 
non, an administrator of the goods complained of, from a motive and 
not administered, and he becomes impulse altogether diflerent from that 
by the appointment the only repre. insisted on by the plea. For ~xam. 
8entative of the deceased. 11 Vin. pie, if the defendant has justified a 
Ab. 111; 2 P. Wms. :)40; Com. battery under a writ of capio" hay. 
Dig. Administration, B 1; 1 Root's ing averred as he must do, that the 
R. 425. And it seems that though arrest was made by virtue of the 
the estate has been distributed, an writ; the plaintiff may reply de ira. 
administrator de bOllis non may be juna ,ua propria oblique tali Call1a, 
appointed, if some debts remain un- thnt the defendant did the aot of his 
satisfied. 1 Root's R. 174. own wrong, without the cause by 

DE BONIS PROPRIIS. Of his him alleged. This replication, then, 
own goods. When an executor or has the effect of denying the alleged 
administrator has been guilty of a motive contained in the plea, and to 
tkea,'a'Dit, (q. v.) he is responsible insist that the defendant acted from 
for the loss whioh the estate haa sus- another, which was unlawful, and 
tained, de bolli, proP";" He may not in consequence of the one insist. 
also subject himself to the payment ed upon in his plea. Steph. PI. 186; 
of a debt of the deceased de boni, 2 Chit. PI. 523, 642; Hamm. N. P. 
proprii., by his false plea, when 120, 1!11; Arch. Civ. PI. 264; Com. 
sued in a representative capacity I as, Dig. Pleader, F 19. The form oi 
if he plead plene ad ministra"il, and this replication is, "",.eclvdi raor" 
it be found against him, or a release because he soys that the liIlid defen. 
to himself, when false. In this latter dant at the same time when, &C. of 
case the judgment is de bonia Ie,'a- his own wrong nnd, without the cause 'ori. At " A non de bani, proprii.. by him U. his said second plcq alleg. 

35· 

Digitized by Google 



414 DE 

cd, committed the said trespass in the 
introductory part of that plea, in 
manner and form as the said plaintiff 
hath above in his said declaration 
complained against the said defen
dant, and this the Mid plaintiff prays 
may be inquired of by the country, 
&c." This is the uniform conclusion 
of such a replication. 1 Chit. Pl. 
685. The replication de injllria is 
onlv allowed when an excuse is offer
ed for personal injuries. 1 B. & P. 
76; 6 Johns. R. 112; 4 Johns. laO; 
12 Johns. 491. Vide 7 Vin. Ab. 1)03 ; 
3 Snund. 295, note; 1 Lilly's Reg. 
587. 

DE JURE, by right. Vide De 
facto. 

• DE MERCA'fORIBUS. This 
is the name of a statute pnssed in 
the 11 Edw. I.; it is usually called 
the statute of Acton Burnell, De 
Mercatoribus. It was passed in con
sequence of the complaints of foreign 
merchants, who could not recover 
their claims because the lands of the 
debtors could not be sold for their 
debts. It enacted thnt the chattels 
and devisable burgages of the debtor 
might be sbld for the paymeDt of 
their debts. Cruise, Dig. t. 14, s. 6. 

DE NOVO. Anew; afresh.
When n jUdgmeDt is reversed on 
error, for some mistake made by the 
court, in the course of the trial, a 
venire de novo is awarded in order 
thnt the case may again be submitted 
to a jury. 

DE ODIO ET ATIA. Vide 
Writ de odio rl atia. 

DE PROPRIETATE PROBAN
DA, Ene. practice, is the name of a 
writ which issues in a case of reple
vin, when the defendant claims pro
perty in the ~hnttels replevied, and 
the sheriff makE'S a return accord
ingly. This writ directs the sheriff 
to summon an inquest to determine 
on the validity of the claim, and, if 
they find for the plaintiff to replevy 
the chattels i but· if they find fOI: the 
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defendant, the sheriff merely returns 
their finding. The plaintiff is not 
concluded by such finding, he may 
come into the court above and tra
verse it. Hamm. N. P. 456. 

DE SON 'fORT. Of his own 
wrong. This term is usually ap
plied to a person who, having no 
right to meddle with the affairs or 
estate of a deceased person, yet 
undertakes to do so, by acting as exe
cutor of the deceased. Vide Ezecu
tor de .on tort. 

DE SON TORT DEMESNE, 
pll'uding. The name of a replica
tion in an action for a wrong or 
injury. When the defcndant pleads 
a matter merely in excuse of an in
jury to the person or reputation of 
anolher, the plaintiff may reply de 
.OR tort dt1lleme .on. tiel callae; 
that it was the defendant's own wrong 
without such cause. Vide the arti
cles, De Injuria, aDd Withollt, aDd 
also 8 Co. 67 a; Bro. h. t.; Com. 
Dig Pleader, F 18. 

DEAD BODY, mm. law. A 
corpse. To take up a dead body I 
without lawful authority, even for 
the purposes of dissection, is a mis
demeanor, for which the offender 
may' be indicted at common law. 1 
Russ. on Cr. 414; ] Dowl. & R. 
13; Russ. & Ry. 3~6, n. (b); 2 
Chit. Cr. Law, 35; this offence is 
punished by statute in New Hamp
Rhire, Laws of N. H. 339,340; in 
Vermont, Laws of Vermont, 368, c. 
361; in Massachusetts, stat. 1830, 
c. 51; 8 Pick. 370; 11 Pick. 350; 
in New York, 2 Rev. Stat. 688. 
Vide 1 Russ. 414, n. (A). The 
preventing a dead body from being 
buried is also an indictable offence. 
2 T. R. 734; 4 East, 460; 1 RUBS. 
on Cr. 415 and 416, note (A). To 
inter a dead body fouDd in a river, it 
IIOOms, would render the offender 
liable to an indictment for a misde
meanor, unless he first sent for tho 
coroner. 1 Kenyon's R. 250. 
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DEAD -BORN, delCefII, perllmll. 
Children dead born are considered 
in law as if they had never been 
conceived, so that no one can claim 
a title by descent through such dead 
born child. This is the doctrine of 
the civil law, Dig. 50,16, 129. Non 
na,ci, et nahlll' mon, puri I1Int. 
Mortuu, enhl" fIOn e,' ezilu,. Civil 
Code of Louis. art. 28; as a child 
in ventre sa mere is considered by 
the common law in being only when 
it is for its advantage, and not for the 
benefit of a third person, the rule in 
the common law is probably the 
same, that a dead born child is to be 
considered as if he had never been 
conceived or born; in other words it 
is presumed he never had life. It 
being a maxim of the common law 
that mortuus exitus non est exitus. 
Co. Litt. 29 b. See 2 Paige, R. 35. 

DEAD FREIGHT, contract,. 
When tbe charterer of a vessel has 
shipped part of the goods on board, 
and is not ready to ship the remain
der, the master, unless restrained by 
his special contract, may take other 
goods on board, and the amount 
which is not supplied, required to 
complete the cargo, is called dead 
freight. The dead freight is to be 
calculated according to the actual 
rapacity of the vessel. 3 Chit. Com. 
Law, 399; 2 Stark. 4511. 

DEAD MAN'S PART, Etlgli,h 
lam. By the custom of London, 
whf'-D a deceased freeman of the city 
left Q. widow and children, after de
ducting what was called the widow's 
chamber, (q. v.) his personal pro
perty was divided into three parts; 
one of which belonged to the widow, 
r!nother to the children, and the third 
to the administrator. When there 
was only a widow, or only children, 
in either case they respectively took 
one moiety, and the administrator the 
other; wben there was neither wi
dow nor child, the administrator took 
the whole for his own U8e; and this 
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portion was called the dead man'. 
part. By statute of 1 Jac. 2, c. 17, 
this was changed and the dead man's 
part is declared to be subject to the 
statute of distribution. 2 BI. Com. 
518. Sec Bac. Ab. Customs of Lon
don,D 4. 

DEAD LETTERS, are those 
which remain in the post office, un
called for. By the act of March 3, 
11:125, a Story, L. U. S. 1993, it is 
enacted by ~ 26, .. That the postmas
ters shall, respectively, publish, at the 
expiration of every three months, or 
oftener, when the postmaster general 
shall so direct, in one of the news
papers published at or nearest the 
place of his residence, for three suc
cessive weeks, a list of all the letters, 
remaining in their respective offices ; 
or, instead thereof, shall make out a 
number of such lists, and cause them 
to be posted at such public places in 
their vicinity, as shall appear to them 
best adapted for the information of the 
parties concerned; and, at the expi
ration of the next three months, shall 
send such of the said letters as then 
remain on hand, as dead letters, to 
the general post office, where the 
same shall be opened and inspected; 
and if any valuable papers or matters 
of consequence, shall be found therein, 
it shall be the duty of the postmaster 
general to return such letter to the 
writer thereof, or cause a descriptive 
list thereof to be inserted in one of 
the newspapers published at the place 
most collvenient to the supposed resi
dence of the owner, if within the 
lJnited States; and such letter, and 
the contents, shall be preserved, to be 
delivered to the person to whom the 
same shall be addressed, upon pay
ment of the postage, and the expense 
of publication. And if such letter 
contain money, the postmaster general 
may appropriate it to the use of the 
department, keeping an account there
of, and the amount shall be paid by 
the department to the rightful claim~ 
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ant as soon as he shall be found." 
And by the act of July 2, 1836, 4 
l:)harsw. cont. of Story, L. U. S., 
:l474, it is enacted by ~ ~5, that ad. 
vertisements of Jetters remaining in 
the post offices may, under the direc
tion of the postmaster general, be 
made in more than one newspaper; 
provided, that the whole cost of ad
vertising shall not exceed four cents 
for each letter. 

DEAF AND DUMB. No defi
nition is requisite as the words are 
sufficiently known. A person deaf 
and dumb is doli l'apa;e; but with 
such persons who have not been edu
cated, and who cannot communicate 
their ideas in writing, a difficulty 
~sometimes arises on the trial. A 
case occurred of a woman, deaf and 
dumb, who was charged with a crime. 
She was brought to the bar and the 
indictment was then read to her, and 
the question, in the usual form, was 
put, guilty or not guilty 1 The coun
sel for the prisoner then rose, and 
stated that he could not allow his 
client to plead to the indictment, until 
it was explained to her that she was 
I1t liberty to plead guilty or not guilty. 
This was attempted to be done, but was 
found impossible, and she was dis
charged from the bar nmpiiciler. A 
person,deafand dumb, may be exami
ned as a witness, provided he can be 
sworn, that is, that he is capable of un
derstanding the terms of the oath, and 
assents to it; and that after he is 
sworn he can convey his ideas with 
or without an interpreter, to the court 
and jury. Phil. Ev. 14. 

DEAF, DUMB AND BLIND. 
A man born deaf, dumb and blind is 
considered an idiot (q. v.) 1 BI. Com. 
a04; F. N. B.233. 

DEALINGS. Traffic, trade; the 
transaction of business between two 
or more persons. The E~lish sta
tute of 6 Goo. 4, c. 16, s. 81, de
clares all dealings with a bankrupt 
within a certain time immediately 
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before his bankruptcy to be void. It 
has been held under this statute that 
payments were included under the 
term dealing.. M. & M. 137; ;i 
Car. & P. f;lJ; S. C. 14 Eng. C. L. 
R. :411-J. 

DEATH, flied. jur., crim. lar, 
emdence. The cessation of life. It 
is either natural, as when it happens 
in t~e usual course without any vio
lence; or violent, when it is caused 
either by the acts of the deceased, 
or those of others. Natural death 
will not be here considered further 
than may be requisite to illustrate 
the manner in which violent death 
occurs. A violent death is either 
accidental or criminal; and the cri
minal act was committed by the 
deccased or by another. The sub
ject will be considered, 1, as it re
Jates to medical jurisprudence; and, 
2, with regard to its effects upon the 
rights of persons. 

~ 1. It is the office of medical 
jurisprudence, by the light and in. 
formation which it can bestow, to 
aid in the detection of criminals 
against the persons of others, in order 
to subject them to the punishment 
which is awarded by the criminal 
law. Medical men are very fre
quently called upon to make exami
nations of the bodies of persons who 
have been found dead, for the pur
pose of ascertaining the causes of 
their death. When it is recollected 
that the honour, the fortune and even 
the life of the citizen, as well as the 
distribution of impartial justice fre
quently depend on these examina
tions, one cannot but be struck at the 
responsibility which rests upon such 
medical men, particularly when tho 
numerous qualities which are indis
pensably requisite to form a correct 
judgment, are considered. In order 
to form a correct opinion, the physi
cian must be not only skilled in his 
art, but he muat have made such ex
aminatioQa his special study. It. 
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man may be an enlightened physician po 38, 41. In the survey of the body 
and a skilful chemist, and yet he the following rules should be ob
may find it exceedingly difficult to served: 1. It should be as thoroughly 
resolve, properly, the grave and al. examined as possible without chang. 
most always complicated questions ing its position or that of any of the 
which arise in cases of this kind. limbs; this is particularly desirable 
Judiciary annals unfortunately afford when, from appearances, the death 
but too many examples of the fatal has been caused by a wound, because 
mistakes made by physicians and by moving it the altitude of the extre· 
others when considering cases ofvio- mities may be altered, or the state 
lent deaths. In the examination of of a fracture or luxation changed, 
bodies of persons who have come to for the internal parts vary in their 
a violent death, every precaution position ~ith one another, according 
should be taken to ascertain the situa. to the gelleral position of the body. 
tion of the place where the body was When it is requisite to remove it, it 
found; as to whether the ground should be done with great caution. 
appears to have been disturbed from 2. The clothes should be removed, 
its natural condition; whether there as far as necessary, and it should be 
arc any marks of footsteps, their size, noted what compresses or bandages, 
their number, the direction to which (if any) are applied to particular 
they lead and whence they came; ports, and to what extent. 3. The . 
whether any traces of blood or hair colour of the skin, the temperature 
can be found; and whether any and of the body, the rigidity or ftexibi·· 
what weapons or instruments, likely lity of the extremities, the state of 
ro have caused death, are found in the the eyes, and of the sphincter mus· 
vicinity; and these instruments should cles, noting at the same time what. 
be carefulIy preserved so that they ever swellings, ecchymosis or livid 
may be identified. A case or two may black or yellow spots, wounds, ulcer, 
here be mentioned to show the impor. contusion, fracture or luxation may 
lance of examining the ground in be present. The ftuids from the nose, 
order to ascertain the facts. Mr. mouth, ears, sexual organs, &c. 
Jeffries was murdered at Walthams· should be examined; and, when the 
tow, in England, in 1751, by his deceased is a female, it may be proper 
niece and servant The perpetrators to examine the sexual organs with 
were suspected from the single cir. care, in order to ascertain whether 
cumstance thatthe dew on the ground before death she has been ravished 
surrounding the house had not been or not. 1 Briand, Med. Leg. 2eme 
disturbed on the morning of the mur· partie, ch. 1, art. 3,·n. 5, p. 318. 4. 
der. Mr. ·Taylor of Homsey was The clothes of the deceased should 
murdered in December, 1818, and be carefully examined, and if parts 
his body thrown into the river. It are torn or defaced, this fact should 
was evident he had not gone into the be noted. A list should also be made 
river willingly, as the hands were of the articles found on the body, and 
found clenched and containt'd grass, of their state or condition, as whether 
which, in the struggle, he had tom the purse of the deceased had been 
from the bank. The marks of foot. opened; whether he had any money, 
steps, particu..larly in the snow, have &c. 5. The state of the body as to 
been found, not unfrequently, to cor· decomposition should be particularly 
respond with the shoes or feet of stated, as by this it may sometimes 
suspected persons, and led to their be ascertained when the death took 
detection. Paris, Med. Jur. vol. iii. place; experience proves that in 
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general after the expiration of fourteen 
days after death, decomposition has 
so far advanced, that identity cannot 
be ascertained, excepting in some 
strongly developed peculiarity; but 
ill a drowned body adipocire is not 
produced until five or six weeks after 
death; but this depends upon cir. 
cumstances, and varies according to 
climate, season, &c. It is exceed. 
ingly important, however, to kcep 
this fact in view in some judicial 
inquiries relative to the time of death. 
1 Chit. Med. Jur. 443. A memo· 
randum should be made .of all the 
facts as they are ascertained; when 
possible, it should be made on the 
{(rouud; but when this cannot be 
done, as, when cltemical experiments 
have to be made, qr the body is to be 
dissected, they should be made in the 
place where these operations are per. 
formed. 1 Beck's Med. Jur. 5; Dr. 
Gordon Smith, 505; Ryan's Med. 
Jur. 145; Dr. Male's Elem. of Judi
cial and For. Med. 101 ; 3 Paris & 
Fonbl. Med. Jur. 23 to 25; Vilanova 
Y Mafies, Materia Criminal Forense, 
Obs. 11, cap. 7, n. 7; Trebuchet, 
Medecine Legale, 12 et seq.; 1 
Briand, Med. Leg. 2eme partie, ch. 
1, art. 6. Vide article Circum
nancl' •• 

§ 2. In examining tbe law as to 
the etrects which death has upon the 
rights of others, it will be proper to 
consider, 1, what is the presumption 
of life or death; 2, the effects of a 
man's death. . 

1. It is a general rule, that per
sons who are proved to have been 
living, will be presumed to be alive 
till the contrary is proved; and when 
the issue is upon the death of a per. 
son, the proof of the fact lies upon 
the party who asserts the death. :l 
East, 312; 2 Rolle's R. 461. But 
when a person has been absent for 
a long time, unheard from, the law 
will presume him to be dead. It 
has been adjudged tbat after twenty-
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seven years, 3 Bro. C. C. 510; 
twenty years, in another case; six
teen years, 5 Ves. 458; fourtE'en 
years,3 Sergo & Rawle, 390; twelve 
years, 18 John. R. 141; seven years, 
6 East, 80, 85; and even· five years, 
Finch's R. 419; the presumption of 
df'.ath arises. It seems that seven 
years has been agreed as the time 
when death may in general be pre
sumed. 1 Phil. Ev. 159. See 24 
Wend. R. 221 ; 4 Whart. R. 173. 

The survivorship of two or more 
is to be proved by facts, and not by 
any settled legal rule, or prescribed 
presumption. 5 B. & Adolp. 91; 
t7 E. C. L. R. 45; Cro. Eliz. 503; 
Bac. Ab. Execution, D; 2 PhilJim. 
261; 1 Mer. R. 308; 3 Hagg. Erel. 
R.748. But see 1 Yo. & Coli. N. C. 
121 ; 1 Curt. R. 405, 406, 429. In 
the following cases, no presumption 
of survivorship was held to arise; 
where two men, the father and son 
were hanged about the same time, 
and one was seen to !ltrug~le a little 
longer than the other, ero. Eliz. 
503; in the case of General Stan
wix, who perished at sea in the same 
vessel with his daughter, 1 BI. R. 
610; and in the case of Taylor and 
his wife who also perished by being 
wrecked at sea with his wife, to whom 
he had bequeathed the principal part 
of his fortune. 2 Philhm. R. 261, S. 
C. 1 Eng. Er .. cl. R. 250, S. C. Vide 
Feame on Rem. iv.; Poth. ObI. by 
Evans, vol. ii. p. 345; 1 Beck's Mad. 
Jur. 487 to 502. The Code Civil of 
France has provided for most, per
haps aU possible cases, art. 720, 
71H, and 722. These provisions 
have been transeribed in the Civil 
Code of Louisiana, in these words: 

Art. 930. If several persons re
spectively entitled to inherit from 
one another, happen to perish in the 
same event, such as a wreck, a bat
tle, or a conflagration, without any 
possibility of ascertaining who died 
first, the presumption of survivor-
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ship is determined by the circum- partnership of individuals; the con
stances of the fact. tract of partnership is dissolved by 

Art. 931. In defect of the cir- death, unless otherwise provided for. 
cumstances of the fact, the determi- Indeed the partnership will be dis
nation must be guided by the proba- solved by the death of one or more 
bilities resulting from the strength, of the partners, and its effects upon 
age, and difference of sex, according the other partners or third persons will 
to the following rules. be the same, whether they have notice 

Art. 9=i2. If those who have per- of the death or otherwise. 3 Mer. 
ished together were under the age I R. 593; Story, Partn. ~ 319; 336, 
of fifieen years, the eldest shall be :i4!i; Colly. Partn. 71; 2 Bell's Com. 

-presumed to have survived. If both 639, 5th ed.; a Kent, Com. 56, 4th 
were of the age of sixty years, the led.; Gow, Partn. 351; 1 Molloy, R. 
youngest shall be presumed to have 465; 15 Ves. :l18; S. C. :l Russ. R. 
survived. If some were under fif~ 325. 3. Contracts which are alto
teen years, and some above sixty, gether personal, as for example 
the first shall be presumed to have j where the deceased had agreed to 
survived. I accompany the other party to the 

Art. 933. If those who perished contract on a journey, or to serve 
together, were above the a.,ae of fif- ! another, Poth. Ob. P. 3, c. 7, a. 3, ~ ~ 
teen years, and under sixty, the· and 3; or to instruct an apprentice, 
male must be presumed to have sur- ~ Bac. Ab. Executor,P; 1 Burn's Just. 
vived, where there was an equality 182, 3; Hamm. on Part. 157; 1 
of age, or a difference of less than 'I Rawle's R. 61. The death of either 
one year. If they were of the same the constituent or of an attorney puts 
sex, the presumption of survivorship, an end to the power of attorney. To 
by which the succession becomes recall such power two things are ne
open in the order of nature, must be 1 cessary; 1 st, the will or intention to 
admitted, thus the younger must be recall; and, 2dly, special notice or 
presumed to have survived the elder. general authority. Death is a suffi-

2. The death of a man, as to' its cient recall of such power, allswering 
effects upon others, may be consider- both requisites. Either it is, ac
ed with regard, 1, to his contracts; cording to one hypothesis, the intend-
2, torts committed by or against ed termination of the authority; or, 
him; 3, the disposition of his, estate; according to the other, the cessation 
and 4, to the liability or discharge of of that will, the existence of which is 
his bail. requisite to the existence of the attor-

1st. The contracts of a deceased ney's power; while on either suppo
person are in general not affected by sition, the event is, or is supposed to 
his death, and his executors or ad- be, notorious. But exceptions are 
ministrators are required to fulfil admitted where the death is unknown, 
his. en~ments, and may enforce and the authority, in the meanwhile, is 
those in his favour. But to this in action, and relied on. 3 T. R. 
general rule there are some excep- 215; Poth. ~b. n. 448. 
tions; some contracts are either by 2d. In general when the tort
tbe terms employed in making them, feasor or the party who has received 
or by implication of law to continue the injury dies, the action for the 
only during the life of tbe contract- recovery of damnges dies with him, 
ing party. Among these may be but when the deceased might have 
mentioned the following cases: 1. waived the tort, and maintained as
The contract of marriage. 2. The sumpsit against the defendant, hu. 
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personal representative may do the powerful over his conscience as the 
same thing. See the article Actio obligation of an oath, and partly on 
per,oflali, ,noritur cum per,ana, the supposed absence of interest on 
where this subject is more fully ex- the verge of the next world, which 
amiued. When a person accused dispenses with the necessity of a 
and guilty of crime dies before trial, cross-examination. But before such 
no proceedings can be had against declarations can be admitted in evi
his representatives or his estate. dence against a prisoner, it must be 

3d. By the death of a person satisfactorily proved, that the de
seised of real estate, or possessed of ceased at the time of making them 
personal property at the time of his was conscious of his danger and had 
death; his property vests whcn he given up all hopes of rec.overy. 1 
has made a will, as he has directed Phil. Ev. 215,216; Stark. Ev. part 
by that instrument; but w hen he dies 4, p. 460. 
intestate, his real estate vests in his See, in general, Bac. Abr. Evi
heirs at law by descent, and his per- dence, K; Addis. R. 332; East's 
sonal property, whether in possession P. C. 354, 356; 1 Stark. C. 522; 2 
or in action, belongs to his executors Hayw. R. 31; 1 Hawk's R. 442; 
or administrators. Swift's Ev. 124; Pothier, by Evans, 

4th. The dooth of a defendant dis- vol. 2, p. 29:1; Anth. N. P. 176, and 
charges the special bail. Tidd, Pro note (a); Str. 500. 
243; but when he dies aner the return DEATH, CIVIL, is the state of 
of the ca .• a., and before it is filed, a person who though possessing 
the bail are fixed. 6 T. R. 284; 5 natural life, has lost all his civil 
Binn. R. 332, 338; 2 Mass. R. 4'35; rights, and, us to them is considered 
1 N. H. Rep. 172; t 2 Wheat. 604; as dead. A person convicted and 
4 John. R. 407; 3 M'Cord, R. 49; attainted of {elony, and sentenced to 
4 Pick. R. 120; 4 N. H. Rep. 29. the state prison for life, is, in the 

Death is also divided into natural state of New York, in consequence 
and civil. By the former is under- of the act of 29th of March, 1799, 
stood the cessation of life; and bv and by vi rtue of the conviction and 
the latter the deprivation of all civil sentence of imprisonment for life, to 
right!!. be considered as civilly dead. 6 

DEATH BED or DYTNG DE- Johns. C. R. 118; 4 Johns. C. R. 
CLARATIONS, are those which 228,260; Laws of N. Y. Sass. 24, 
are made in eztremi" when the per. ch. 49, s. 29, 30, 31; 1 N. R. L. 
son making them was conscious of 157, 164; Co. Litt. 130, n; 3 Tnst. 
his danger and had given up all 215; 1 Bl. Com. 132·, 13:1; 4 BI. 
hopes of recovery, in Cllses of homi· Com. 332; 4 Vin. Ab. 152. See 
cide, charging some other person or Code Civ. art. 22 a 25. 
persons with the murder. See 1 DEATH'S PART, Engli'h lafJ!, 
Phil. Ev. 200; Stark. Ev. part 4, is that portion of the personal es· 
p. 41;8; 15 Johns. R. 28S; 1 Hawk's tate of a deceased man which reo 
R. 442; 2 Hawk's R. 31; M'Nally mained aller his wife and children 
Ev. 174; Swift's Ev. 124. These had received their reasonable parts 
declarations, contrary to the general from his estate; which was, if he 
rule that hearsay is not evidence, had both a wife and child or children, 
are constantly received. The prine one-third part; if a wife and no 
ciple of this exception is founded child, or a child or children and no 
partly on the situation of the dying wife, one.half; if neither wife nor 
person, which is considered to be as I child, he had the whole to dispose 

I 
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of by his last will and testament; in writing of some contested point. 
and if he made DO will, the same was The debate should be conducted with 
to go to his administrator. And fairness, cnndour and decorum, and 
within the city of London, and supported by facts and arguments 
throughout the province of York, founded in reason; when, in addi
in case of intestacy, the wife and tion, it is ornamented by learning, and 
children were till lately entitled to decorated by the powers of rhetoric, 
their reasonable parts, and the resi- it becomes eloquent and persuasive. 
due only was distributable by the It is essential that the power of debate 
statute of distribution; but by the should be free, in order to an ener
H G. 1, c. 18, s. 17,18, the power getic discharge of his duty by the 
of devising wall thrown generally debator. The constitution of the 
open. Burn's L. Dict. See this Dict. UnilEld States, art. 1, s. 6, provides 
tit. LegitirM, and Lez Falcidia. that for any speech or debate in either 

DEATH OF A PARTNER. house, the senators and representa
The following effects follow the death lives shall not be questioned in any 
of a partner; namely, 1, The part- other place. It is a rule of the com
nership is dissolved, unless other- mon law that counsel may, in the 
wise provided for by the articles of discharge of professional duty, use 
partnership; Gow's Pann. 429; 2, strong epithets, however derogatory 
The representatives of the deceased to the character of the opponent or 
partner become tenants in common his attorney, or other agent or wit
with the survivor in all partnership ness, in commenting on the facts of 
effects in possession; 3, Chases in the case, if pertinent to the cause and 
action so far survive that the right stated in his instructions, without any 
to reduce them into possession vests liability to any action for the sup
exclusively in the survivor; 4, When posed slander, whether the thing 
recovered, the representatives of the stated were true or false. 1 B. & 
deceased partner have, in equity, the Ald. 232; 3 Dow's R. 273, 277, 
same right of sharing and participa- 279; 7 Bing. R. 459; S. C. 20 E. 
ting in them that their testator or C. L. R. 198. Respectallle and sen
intestate would have had had he sible counsel, however, will always 
been living; 5, It is the duty and refrain from the indulgence of any 
the right of.the surviving partner to unjust severity, both on their own 
settle the affairs of the firm, for personal account, and because brow
which he 'is not allowed any compen- beating a witness, or other person, 
sation; 6, The surviving partner is will injuriously affect their case in 
alone to be sued at law for debts of the eyes of a respectable court and 
the firm, yet recourse can be bad in jury. 3 Chit. Pro 887,8. 
equity against the assets of the de- DEBENTURE. Is a certificate 
ceased debtor. Gow's Partn. 460. given in pursuance of law, by the 
Vide Diuolution; Firm; Partner.; collector of a port of entry, for a 
PartlU!rJAip. certain sum due by the United 

DENrH, PUNISHMENT OF. States, payable at a time therein 
Vide Capital, CrirM. mentioned, to an importer for draw. 

DEBATE, legi.lation, practice, back of duties on merchandize im
is a contestation between two or ported and exported by him, provi. 
more persons, in which they take ded the duties arising on the impor
difl"erent sides of a question, and tation of the said merchandise shall 
maintain them respectively by facts have been discharged prior to the 
and argument; or it is a discussion time aforesaid. Vide act of con-

VOL. 1.-36. 
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gress of March 2, ] 799, s. 80; 
Encyclopedie, h. t.; Dane's Ab. In
dex, h. t. 

DEBET ET DETINET, plead
irag. He owes and detains. In an 
action of debt the form of the writ 
is either in the debet and detinet, 
that is, it sll\tes that the defendant 
owes and unjustly detains the debt 
or thing in question; it is so brought 
between the original contracting par
ties; or, it is in the detinet only, 
that is that the defendant unjustly 
detains from the plaintiff the debt or 
thingifor which the action is brought; 
this is the form in ,action by an ex
ecutor, because the debt or duty is 
not due to him, but it is unjustly de
tained from him. There is one case 
in which the writ must be in the 
detinet between the contracting par
ties. This is when the action is in
atituted for the recovery of goods, 
as a horae, a ship and the like, the 
writ must be in the detinet, for it 
cannot be said a man owes another a 
horse or a ship, but only that he 
detains them from him. 3 BI. 
Com. 153, 4; II Vine Ab. 321 ; Bac. 
Abo Debt, F; 1 Lilly's Reg. 543; 
Dane's Ab. h. t. 

DEBIT, account., commerce; a 
term used in book-keeping to ex
press the left hand page of the led· 
ger, to which are carried all the 
articles supplied or paid on the sub
ject of an account, or that are charg. 
ed to that account. It also signifies 
the balance of an account. 

DEBT, emttruell, is a sum of 
money due by certain and express 
agreement, 3 BI. Oom. 154. In a 
less technical sense, as in the "act 
to regulate arbitrations and proceed
in~ in courts of justice," of Penn. 
sylvania passed the 21st of March, 
1806, s. 5, it meRns any claim for 
money. In a still more enlar~ 
sense it denotes any kind of a Just 
demand; as the debts of a bankrupt. 
4 S.& R. 606. 
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Debts arise or are proved by mat
ter of record as judgment debts; by 
bonds or specialties; and by simple 
contracts, where tbe quantity is fixed 
and specific and does not depend upon 
any future valuation to settle it. 3 Bl. 
Com. ] 64; 2 Hill. R. 220. 

According to the civilians, debts 
are divided into actille and pa.aille. 
By the former is meant what is due 
to us, by the latter what we owe. By 
liquid debt they understand, one, the 
payment of which may be immedi
ately enforced, and not one which is 
due at a future time, or is subject to 
a condition; by "ypotlaecary debt is 
meant one which is a lien over an 
estate; and a doubtful debt, is one, 
the payment of which is uncertain. 
Clef des Lois Rom. h. t. 

Debts are discharged in various 
ways, but principally by payment. 
See Accord and Sati'.factio1l; Bani. 
ruplcy; Corifvaion I' Compeuation; 
Delegation; lJifeolUnce; DilC"arge 
oj a contract; Eztinction I' &tin. 
gui.lament; Former recOlltry; Lap'e 
oj time I' NOIlation; Payment; Re
leale; Re.ciaion; BeI.off. 

In payment of debts some are to 
be paid before others in cases of insole 
vent estates; 1irst, in consequence of 
the character of the creditor, as debts 
due to the United States are gene
rally to be first paid; and secondly, 
in consequence of the nature of the 
debt, as funeral expenses and sere 
vants' wages which are generally paid 
in preference to other debts. See 
Prtference; Prillilege; Priorit,. 

nEBT, rtmedit.., the name of an 
action used for the recovery of a 
debt eo nomine and in iumero ; 
though damages are generally a· 
warded for the detention of the 
debt; these are, however, in most 
instances merely nominal. 1 H. BI. 
550; Bull. N. P.167; Cowp.688. 
Debt is 8 more extensive remedy 
for the recovery of money, thaD as· 
sumpsit or covenant, for it lies to reo 

Digitized by Google 



DEB DEC 423 

cover money due upon legal liabili- sued together, or, when some are 
ties, as for money lent, paid, had aod dead, the survivors must be sued, but 
received, due on an account stated, each is bound for the whole debt, 
Com. Dig. Dett, A; for work and having a right to contribution from 
labour, or for the price of goods, and the others; they are several, when 
a quantum valebant thereon. Com. each promises severally to pay the 
Dig. Dett, B; Hob. 206; or upon whole debt; and obligations are gen
simple contracts, express or implied, erally binding on both or all the 
whether verbal or written, or upon debtors jointly and severally. When 
contracts under seal, or of record, or they are severally bound each may 
by a common informer, whenever be sued separately, and on the pay
the demand for a sum is certain, or ment of the debt by one, the others 
is capable of being reduced to cer- will be bound to contribution, where 
tainty. Bull. N. P. 167. It also all had participated in the money or 
lies to recover money due on any property, which was the cause oftlle 
specialty or contract under seal to debt. Debtors are also principal and 
pay money. Str. 1089; ~m. ~ig. surety; the principal debtor is bound 
Dett, A 4; 1 T. R. 40. ThIS action as between him and his surety to pay 
also lies on a record, or upon a judg- the whole debt, and if the surety pay 
ment of a court of record. Gilb. it, he will be entitled to recover 
Debt, 391; Salk. 109 ; 17 S. & R.I. agaillSt the principal. Vide Vin. Ab. 
Debt is a frequent remedy on statutes, Creditor and Debtor; lb. Debt; 8 
either at the suit of the party grieved, Com. Dig. 388; Dig. 50, 16, 108; 
or of a common informer. Com. Dig. lb. 50, 16, 178, 3; Toull. Iiv. 2, n. 
Action on Statute, E; Boo. Ab. 250. 
Debt, A. See generally, Com. Dig. DECAPITATION, puni,Ament, 
h. t.; Bac. Abo h. t.; Dane's Ab. the punishment of putting a person 
h. t.; Vin. Ab. h. t.; Chit. Pl. 100 to death by taking off his head. 
to 109; Selw. N. P. 553 to 682; DECEDENT. In the acts of 
Leigh's N. P. Index, h. t. Debt descent and distribution in PenllSyl
also lies in the detinet, for goods; vania, this word is frequently used 
which action differs' from detinue, be- for a deceased person, testate or in
cause it is not essential in this action, testate. 
as in detinue, that the property in any DECEIT, tort" is a fraudulent 
specific goods should be vested in the misrepresentation or contrivance by 
plaintiJf, at the time the action is which one man deceives another, 
brought, Dy. 24 b; Com. Dig. who has no mesllS of detecting the 
Dett, A 5; Bac. Ab. Debt, F; 3 fraud, to the injury and damage of 
Woodd. 103, 4; 1 Dall. R. 458. the latter. Fraud, or the intention 
Vide RtfIIt!dy. to deceive is the very essence of this 

DEBTOR, contractl. One who injury, for if the party misrepresent
owes a debt; he who may be con- ing was himself mistaken, no blame 
strained to pay what he owes. A can attach to him. The representa
debtor is bound to pay his debt per- lion must be made malo animo, but 
aonally, and all the estate he posses- whether or not the party is himself 
sea or may acquire is also liable for i to gain by it, is wholly immaterial. 
his debt. Debtors are joint or seve-I Deceit may not only be by asserting 
ral; joint, when they all equally owe a falsehood deliberately to the injury 
the debt in solido; in this case if a of another, as, that Paul is in flour
suit should be necessary to recover ishing circumstances, whereas he is 
the debt, all the debtors must be in truth insolvent; that Peter is an 
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honest man, when he knew him to be the right of action has been suspend
a rogue; tbat property real or per· ed or discharged, is by an action of 
sonal possesses certain qualities, or trespass on tlte case. The old writ 
belongs to the vendor, whereas he of deceit was brought for acknow· 
knew these things to be false; but by ledging a fine, or, the like, in another 
any act or demeanor which would name, and this being a perversion of 
naturally impress the mind of a care· law to an evil purpose, and a high 
ful man with a mistaken belief. contempt, the act was laid contnl 
Therefore, if one whose manufactures pacem, and a fine imposed upon the 
are of a superior quality, distinguishes offender. Wben two or more per
them by a particular mart, which sons unite in a deceit upon another, 
facts are known to Peter, and Paul they may be indicted for a conspi· 
counterfeits this mark, and affixes racy, (q. v.) Vide, generally, Com. 
them to articles of the same descrip. Dig. Action upon the case for a de
tion, but not made by such person, ceil; Chancery, 3 P 1 and 2; 3 M 
and sells them to Peter as goods of 1; 3NI; 4D 3; 4H4; 4L1; 
such manufacture, this is a deceit. 4 0 2; Covin; Justices of the 
Again, the vender having a know- Peace, B 30; Pleader, 2 H; 1 Vine 
ledge of a defect in a commodity A b. 560; 8 Vine Ab. 490; Doet. 
which cannot be obvious to the Pl. 51 ; Dane's Ab. Index, h. t.; 1 
buyer, does not disclose it, or, if Chit. Pro 832; Ham. N. P. e. 2,8. 
apparent, uses an artifice and con· 4; Ayl. Pando 99; 2 Day, 531; 12 
ceallJ it, he has been guilty of a frau· Mass. 20; 3 Johns. 269; 6 Johns. 
dulent misrepresentation, for there is 181; 2 Day, 205, 881 ; 4 Yeates, 
an implied . condition in every coil· 522. Vide also articles EqvtJlit,; 
b'act that the parties to it act upon Praud. 
equal terms, and the seller is pre- DECEM TALES, practice. In 
IIUmed to have assured or represent- the English law this is a writ which 
ed to the vendee that he is not aware gives to the sheriff apponere deceM 
of any secret deficiencies by which tale., i. e. to appoint ten such men 
the commodity is impaired, and that tor the supply of, jury men, when a 
he has no advantage which himself sufficient number do not appear tD 
does not possess. . But in all these make up a full jury. 
cases the party injured must have DECIES T ANTUM, Eng. la •• 
no means of detecting the fraud, far The name of an obsolete writ which 
if he has such means, his ignorance formerly lay against a juror who had 
will not avail him; in ,that case he taken money for giving his verdict, 
becomes the willing dupe of the called so, because it was sued out to 
other's artifice, and t)olunti non .fit- recover from him ten times as much 
i,guria. For esample, if a horse is as he took. 
sold wanting an eye, and the defect DECISION, practi«, is a judg
is visible to a common observer, the ment given by a competent tribunal. 
purchaser cannot be said to be de. The French lawyers call the opinions 
ceived, for by inspection he might which they give on questions pro
discover it; but if the blindness is pounded to them, decisions. Vide 
only discoverable by one experienced Inst. 1, 2, 8; Dig. 1, 2, 2. 
in such diseases, and the vendee is DECLARATION, "kading. A 
an inexperienced person, it is a de- declaration is a specification, in a 
ceit provided the seller knew of the methodical and legal form, of the 
defect. circumstances which constitute the 

The remedy for a deceit, unless plaintiff's cause of action. 1 Chit. 
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Pl. 248; Co. Litt. 17, a, 303, a; T. R. 508; 3 Caines's R. 170. 2dly, 
_ &C. Abr. Pleas, B; Com. Dig. The time; in personal actions the 

Pleader, C 7; Lawes on Pl. 3ii; declaration must in general state a 
Steph. Pl. 36; 6 Serg. & Rawle, 28. time when every material or traver
In real actions, it is most properly sable fact happened, and when a 
called the I!ounl; in a personal one venue is necessary, time must also 
the declaration. Steph. Pl. 36; be mentioned. 5 T. R. 6~O; Com. 
Doet. PI. 83; Lawes, Plead. 33; Dig. Plead. C 19; Plowd. 24; 14 
see F. N. B. 16, a, 60, d. The East, R. 390. The precise time, 
latter, however, is now the general however, is not material, 2 Dall. 346; 
term; being that 'commonly used 3 JohllSl R. 4:i; 1 a Johns. R. 253; 
when referring to real and personal unless it constitute a material part of 
actions without distinction. The de- the contract declared upon, or where 
claration in an action at law answers the date, &C. of a written contract or 
10 the bill in chancery, the libel of record is averred, 4 T. R. 590; 10 
the civilians, and the allegation of Mod. 313; 2 Camp. R. 307,8, n. ; 
the ecclesiastical courts. or, in ejectment, in which the demise 

It may be considered with refer- must be stated to have been made 
8nce, 1st, to those general requisites after the title of the lessor of the 
or qualities which govern the whole plaintiff, and his right of entry ac
declaration; and, 2dly, to ita form, crued, 2 East, R. 257; 1 Johns. Cas. 
particulln' parts and requisites. 28:J. 3dly, The place. See Venue. 

1. The general requisites or qua- 4thly, Other circumstances necessary 
lities of a declaration are, fir,t, that to maintain the action. 
it correspond with the process. But 2. The parts and particular re
according to the present practice of quisitea of a declaration are, fir", 
the courts, oyer of the writ cannot the title of the court and term; see 
be craved; and a variance between 1 Chit. PI. 261 et seq. Secondly, 
the writ and declaration cannot be The venue. Immediately after the 
pleaded in abatement. 1 Sau. 318, a. title of the declaration follows the 
Secondl" the second general requi- statement in the margin of the lIenue 
aite of a declaration is that it contain or county in which the facts are 
a statement of all the facts necessary; alleged to have occurred, and in 
in point oflaw, to sustain the action, which the cause is tried. See Venue, 
and no more. Co. Litt. 303, a; 7'hirdly, The commencement. Wha~ 
Plowd. 84, 122. See 2 Masli. 363; is termed the commencement of the 
Cowp. 682; 6 East, R. 422; 5 declaration follows the venue in the 
T. R. 623; Vin. Ab. Declarations. margin, and precedes the more cir. 
Thirdly, These circumstanoea must cumstantial statement of the cause of 
be stated with certainty and truth. action. It contains a statement, lst, 
The certainty necessary in a decla- of the names of the parties to the 
ration is to a certain intent in general, suit, and if they sue or be sued in 
which should pervade the whole de- another right, or in a political capa
claration and is partioularly required city, (as executors, assignees, qui 
in setting forth, lst, the PtJ,'tie,; it tam, &c.) of the character or right in 
must be stated with certainty who are respect of which they are parties to 
the parties to the suit, and therefore the suit. 2dly, Of the mode in which 
a declaration by or agninst "C D the defendant has been brought into 
and Company," not being a corpora- court I and, 3dly, A brief recital of 
tion, is insufficient. See Com. Dig. the form of action to be proceeded in. 
Pleader, C l8; 1 Camp. R. 466; 1 1 Saund. 318, n. 3; lb. 111, 112 i 

-36 
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8 T. R. 130. FOUt'Il'" The .te· the fourth day of July, 1776, wherein 
mtnt of tAe cauu of actima, in which are set forth, 
all the requisites of certainty before 1. The rights of mankind; the 
mentioned must be observed, neces· uses and purposes of governments; 
SIlrily varies, according to the cir. the rights of the people to institute 
cumstances of each particular case, or to abolish them; the sufferings of 
and the form of action, whether in the colonies, and their right to with· 
assumpsit, debt, covenant, detinue, draw from the tyranny of the king of 
case, trover, replevin or trespass. Great Britain. 
Fift"'y, The IeDeral count.. A 2. The various acts of tyranny of 
declaration may consist or as many the British king. 
counts as the case requires, and the 8. The petitions for redress of 
jury may assess entire or distinct these injuries, and the refusal to reo 
damages on all the counts, 3 Wits. dress them; the recital of an appeIll 
R. 11"15; 2 Bay, R. 206; and it is to the people of Great Britain, and of 
usual particula rl y in actions of as· their being deaf to the voice of justice 
8umpsit, debt on simple contract, and and consanguinity. 
actions on the case, to set forth the 4. An appeal to the Supreme Judge 
plaintiff's cause of action in various of the world for the rectitude of the 
shapes in different counts, so that if intentions of the representatives. 
the plaintiff fail in proof of one count 5. A declaration that the united 
he may succeed in another. 3 BI. colonies are, and of right ought to 
Com. 295. SinAl" The cmaclu. be, free and independent states; that 
alon; in personal and mixed actions they are absolved from aU allegiance 
the declaration should conclude to the to the British crown, and that aU 
damage of the plaintiff, Com. Dig. political connexion between them and 
Pleader, C 84; lOCo. 116, b, 1t7, the state of Great Britain is and ought 
II. ; unless in .nre facial and in penal to be dissolved. 
actions at the suit of a common infor· 6. A pledge by the representatives 
mer. Se"entAl" The Fl!fere and to each other of their lives, their 
pltdge.. In an action at the suit of fortunes, and their sacred Imnour. 
an executor or administrator, imme- The effect of this declaration W1l8 
diately after the conclusion to the the establishment of the government 
damages, &c. and before the pledges, of the United States as free and inde
a profert of the letters testamentary pendent, and thenceforth the people 
or letters of administration should be of Great Britain have been held, as 
made. Hac. Abr. Executor,C; Dougl. the rest of mankind, enemies in war, 
5, in Dotes. At the end of the decla. in peace friends. 
ration it is usual to add the plaintiff's DECLARATION OF INTEN· 
common pledges to prosecute, John TIONS, is the act of an alien, who 
Doe and Richard Roe. goes before a court of record, and in 

See, generally, 1 Chit. PI. 248 to a formal manner declares that it is 
402; Lawes, PI. Index, h. t.; Arch. bona fide, his intention to become a 
Civ. Pl. Index, h. t.; Steph. Pl. h. t.; citizen of the United States and to 
Grah. Pro h. t.; Com. Dig. Pleader, renounce forever all allegiance and 
h. t.; Dane's Ab. h. t. fidelity to any foreign prince, poten. 

DECLARATION OF INDE- tate, state, or sovereignty, whereof 
PENDENCE. This is a state paper he may at the time be a citizen or 

. issued by the congress of the United subject. Act of Congress of April 14. 
States of America, in the name and 1802, s. 1. This declaration must 
and by the authority of the people, 011 in usual cues be made at least three 

Digitized by Google 



DEC 

years before his admission. Id. But 
&here are numerous exceptions to this 
rule. See Nalurali.alion. 

DECLARATION OF TRUST, 
is the act by which an individual ac
knowledges that a property, the title 
of which he holds, does in fact be
long to another, for whose. use he 
holds the same. The instrument in 
whiCh the acknowledgment is made, 
is also called a declaration of trust; 
but such a declaration is not always 
in writing, though it is highly proper 
it should be so. Will. on Trust. 49, 
note (y); Sugd. on Pow.20u. See 
Merl. Rep. Declaration au profit d'un 
tiers. 

DECLARATION OF WAR, is 
an act of the national legislature, in 
which a state of war is declared to 
exist between the United States and 
lOme other nation. This power is 
vested in congress by the constitu
tion, art. 1, s. 8. There is no form 
or ceremony necessary, except the 
passage of the act. A manifesto 
stating the causes of the war, is 
usually published, but war exists as 
lOOn as the act takes effect. It was 
formerly usual to precede hostilities 

. by a putmc declaration communicat
ed to the enemy, and to send a herald 
to demand satisfaction. Poter, Anti
quities of Greece, b, 3, c. 7. Dig. 
49, 15,24. But that is not the prac
tice of modern times. 

In some countries, as England and 
France, the power of declaring war 
is vested in the king, but he has no 
power to raise men or money to 
carry it on, which renders the right 
almost nugatory. 

The public proclamation of the 
government of a state, by which it 
declares itself to be at war with a 
foreign power, which is named, and 
which forbids all and everyone to 
aid or assist the common enemy, is 
also called a declaration of war. 

DECLARATIONS, mdmct, are 
the 8latements made by the parties 

DEC 

to a transaction, in relation to the 
same. These declarations when provo 
ed are received in evidence for the 
purpose of illustrating the peculiar 
character and circumstances of the 
traD88Ction. Declarations are admit
ted to be proved in a variety of cases. 

1. In cases of rape the fact that 
the woman made declaratioDS, in re
lation to it, lOOn after the assault 
took place, is evidence; but the par. 
ticulars of what she said cannot be 
heard. 2 Stark. N. P. C. 242; S. 
C. 3 E. C. L. R. 344. But it is to be 
observed that these declarations can 
be used only to corroborate her testi. 
mony, and cannot be received as 
independent evidence; where, there
fore, the prosecutrix died, these dec. 
larations could not be received. 9 C. 
& P. 420; S. C. 38 Eng. C. L. R. 
173; 9 C. & P. 471; S. C. 38 E. 
C. L. R. 188. 

2. When more than one person 
is concerned in the commission of a 
crime, as in cases of riots, conspira. 
cies, and the like, the declarations 
of either of the parties, made IDhile 
acting in tAe commma deap, are 
evidence against the whole; but the 
declarations of one of the rioters or 
coDspirators, made after tAe "ccora. 
pli.lulaent of their o/Dect, and when 
they no longer acted together, are 
evidence only against the party mak
ing them. 2 Stark. Ey. 235; 2 
Russ. on Cr. 572; Rose. Cr. Ev. 
324; 1 Breese, Rep. 269. In ciyil 
cases the declsratioDB of an agent, 
made while acting for his principal, 
are admitted in evidence as explana
tory of his acts, but his confessions 
after he has ceased to act, are not 
evidence. 4 S. & R. 321. 

3. To prove a pedigree, the decla
rations of a deces.stid member of the 
family are admissible. Vide Ilear. 
.Y, and the cases there cited. 

4. The dying declarations of a man 
who has received a mortal injury, as 
to the fact itself, and the party b7 
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whom it was committed, are good misdescribed, but it W8.8 held that 
evidence; but the party making them infusion and decoction are rjrudea 
must be under a full ci>nsciQllSness of generi8, and that the variance was 
approaching death. The declara- immaterial. 3 Camp. R. 74, 75. 
tions of a boy between ten and eleven DECREE, practice) is the judg
years of age, made under a conscious- ment or sentence of a court of equity. 
ness of approaching death, were reo It is either interlocutory or final. 
ceived in evidence on the trial of a The former is given on ·some plea, 
person for killing him, as being de- or issue arising in the cause, which 
clarations in articulo mortis. 9 C. & does not decide the main question; 
P. 395; S. C. 38 E. C. L. R. 168. the latter settles the matter in dis
Evidence of such declarations is ad- pute, and a final decree, has the 
missible only when the death of the same effect as a judgment at law. 2 
deceased is the subject of the charge, Madd. Ch. 462; 1 Chan. Cas. 27; 
and the circumstances of the death 2 Vern. 89; 4 Bro. P. C. 287. Vide 
the subject of the dying declarations. 7 Vine Ab. 394; 7 Com. Dig. 445; 
2 B. & C. 605; S. C. 9 E. C. L. R. 1 Supp. to Ves. Jr. 223. 
106; 2 B. & C. 608; S. C. 9 E. C. DECREE, legi8lation. In some 
L. R. 198; 1 John. Rep. 159; 15 countries, as in France, some acta 
John. R. 286; 7 John. R. 95. But of the legislature, or by the sove
see contra, 2 Car. Law Repos. 102. reign, which have the force of law, 
Vide Death. bell or' Dying declara- are called decree8 ; 8.8. the Berlin and 
110".. .Milan decrees. 

DECLARATORY, is that which DECRETALS, eccle8.la",. The 
explains something, without contain- decretals were letters written by the 
ing apy new provision or obligation, sovereign pontifiS, who answered 
as, a declaratory law. questions propounded to them by the 

TO DECLARE. To make known bishops, and even by private indivi. 
or publish. By the constitution of the duals on points of discipline. These 
United States, congress have power letters decided those points, and were 
to declare war. In this sense the called decretals, because they had 
word declare signifies, not merely to too force of law or decrees in the 
make it known that war exists, but church. 
also to make war and to carry it on. DEDI, con""Yancift6' I have 
4 Dall. 37; 1 Story, Const. ~ 428; given. This word amounts to a war
Rawle on the Const. 109. ranty in law, when it is in a deed; 

DECOCTION, fMd.juri". The tor example, if in a deed it be said, 
operation of boiling certain ingle- I have giKn, &c. to A B, this is a 
dients in a fluid, for the purpose of warranty to him and his heirs. Co. 
extracting the parts soluble at that Litt. 304. Vide Conce8ri. 
temperature. Decoction also means DEDICATION. Solemn appro
the product of this operation. In a priation. It may be expressed or 
case in which the indictment charged implied. An express dedication of 
the prisoner with having administer- property to public use is made by • 
ed to a woman a decoction of a eer- direct appropriation of it to such use, 
lain shrub called savin, it appeared and it will be enforced. 2 Peters, 
that the prisoner had administered R. 566. But a dedication of property 

. an irafvnon, (q. v.) and not a decoc- to public or pious uses may be Un
tion; the prisoner's counsel Insisted plied from the acts of the owner. A. 
that he was entitled to an acquittal, permission to the public for the 
on the ground that the medicine was space of eight or even six years, to 
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use a street without bar or impedi. coll'Veyanee of land, are, 1, the pre
ment, is evidence from which a dedi. mises; 2, the habendum; 3, the ten
cation to the public may be inferred. mdum; 4, the redendum; 5, the 
11 East, R. 876; l:a Wheat. R. 585. conditions; 6, the warranty; 7, the 
Sed vide 5 Taunt. R. 125. Vide covenants; and 8, the conclusion. 
SIred, and the fOllowing authorities, The circumstances necessarily at· 
3 Kent, Com. 450; 5 Taunt. 125; 5 tendant upon a valid deed, are the 
Barn. & Ald. 454; 4 Bam. & Ald. following; 1. It must be written or 
447; Math. Pres. 333. As to what printed on parchment or paper. Litt. 
shall amount to a dedication of an 229, a; 2 BI. Com. 297.-2. There 
invention to public use, see 1 Gallis. must be sufficient parties.-3. A 
482; 1 Paine's C. C. R. 345; 2 Pet. proper subjeet-matter, which is the 
R. 1; 7 Pet. R. 292; 4 Mason, R. object of the grant.-4. A suffieient 
108. consideration.-5. An agreement 

DEDIMUS, practice. The name properly set forth.-6. It must be 
of a writ to commission private per- read, if desired.-7. It must be 
sons to do some act in the place of signed and sealed.-8. It must be 
a judge; as, to administer al\ oath of delivered.-9. And attested by wit. 
office to a justice of the peace, to nesses.-l0. It should be properly 
examine witnesses, and the like. 4 acknowledged before a competent 
Com. Dig. 319; 3 Com. Dig. 359; officer.-ll. It ought to be recorded. 
Dane's Ab. Index, h. t. Rey, in his A deed may be avoided, 1. By alter
Institutions Judiciaires, de l'Angle- ations made in it subsequent to ita 
terre, tom. 2, p. 214, exposes the execution, when made by the party 
absurdity of the name given to this himself, whether they he material or 
writ ; he says it is applicable to immaterial; and by any material . 
every writ which emanates from the alteration, made even by a stranger. 
same authority; dedima, we have Vide Eranre; llllerlineatiora. ~. 
givEon. By the disagreement of those parties 

DEED, ctnlwgancinK, ctnrIract8, whose concurrence is necessary; for 
is a writing or instrument, under instance, in the case or a marriecl 
seal, containing some contract or woman by the disagreement of her 
agreement, and which has been de- husband. 3. By the judgment of a 
liVered by the parties. Co. Litt. 171; competent tribunal. , 
2 BI. Com. 296; Shep. Touch. 60. According to SiY William BI~k
This applies to all instruments in stone, 2 Com. 313, deeds may be 
writing, under seal, whether they considered as (1), conveyances at 
1elate to the conveyance of lands, or common law, original and derivative. 
to any other matter; a bond, a single 1st. The original are, 1, Feoffinent; 
biD, an agreement in writing, or any 2, Gift; 3, Grant; 4, Lease; 6, Ex
other contract whatever, when re- ehange; and 6, Partition.-2dly. 
dueed to writing, which writing is Derivative, which are, 7, Release; 
sealed and delivered, is as much a 8, Confirmation; 9, Surrender; 10, 
deed as any conveyance or land. 2 Assignment; 11, Defeasa~. (2), 
Serg. & Rawle, 504; 1 Mood. Cr. Conyeyances which derive their force 
Cas. 57. Deed, in its more confined by virtue of the statute of uses; 
sense, signifies a writing, by which namely, 12, covenant to stand seised 
lands, tenements, and hereditaments to uses; 13, Bargain and sale of 
are conveyed, which writing is sealed lands; 14, Lease and release; 15, 
and delivered by the parties. Deed to lead and declare uses; 16, 

The formal parts of a deed for the Deed of revocation of uses. 
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The deed of bargain and sale, is men by these presents, that I, A B, 
the most usual in tbe United States. bave given, granted, and enfeofted. 
Vide Bargain and ~ale. Chancellor and by these presents do give, grant 
Kent is of opinion that a deed would and enfeoff," &C. Cruile Real Prop. 
be perfectly competent in any part tiL 82, c. 1, s. ~3. 
of the United States, to convey tbe DEFALCATION, praclic4 cora
fee, if it was to be to the following trae". Is the reduction of the 
efiect; "I, A B, in consideration claim of one of the contracting par. 
of one dollar to me paid, by C D, ties against the other, by deducting 
do bargain and sell, (or in some of from it a smaller claim due from 
the states, grant) to C D, and his the former to the latter. The law 
heirs, (in New York, Virginia, and operates this reduction, for, if the 
some other states, the words, and Ai. parties die or are insolvent, the ba. 
leir. may be omitted,) the lot of lance between them is the only 
land, (describing it,) witness my claim. For the etymology of this 
hand and seal," &C. 4 Kent, Com. word, see Bra~en. Law Misc. 186; 
452. Vide generally, Vine Abr. 1 Rawle's R. 291; 8 Binn. R. 135. 
Pait; Com. Dig. Fait; Shap. Touch. Defalcation also signifies the act of a 
cb. 4; Dane's Abo Index, b. t.; 4 defaulter. The bankrupt act of 19 
Cruise's Dig. pauim.' August 1841, declares tbat a person 

Title deeds are considered as part who owes debts which have been 
of the inheritance, and pass to the created in consequence of a ,Jefalca
heir as real estate. A tenant in tail tion as a public officer, or as exeeu· 
is, therefore, entitled to them, and tor, administrator, prdian or trus
chancery will enable him to get pose tee, or while acting ID any other fidu
session of them. 1 Bro. R. 206; 1 ciary capacity, shall not have the 
Ves. jr. 227; 11 Ves. 277; 15 Ves. benefit of that law. 
173. See Hill. Ab. c. 25; 1 Bibb, DEFAMATION, tort, ia the 
R. 833; 3 Mass: 487; 5 Mass. 472. speaking slanderous words of a per-

DEED POLL, co1llracU. A son so as, tk bortU jaW14 aliquid 
deed made by one party only is not detraAn-e, to hurt his good fame. V. 
indented, but polled or shaved quite Slatukr. In the United States, the 
even, and is, for this reason, called remedy for defamation is by an ac
a deed.poll or single deed. Co. tion of slander where the words are 
LitL 299, a. A deed poll is not, slanderous. In England, besides the 
strictly speaking, an agreement be- remedy by action, proceedings may 
tween two persons; but a declara. be instituted in the ecclesiastical court 
tion of some one particular person, for redress of the injury. The pun. 
respecting an agreement made by ishment for defamation, in this 
him with some other person. Por court, is payment of costs and pen
example, a feoffinent from A to B &nee enjoined at the discretion of the 
by deed poll, is not an agreement judge. When the slander bas been 
between A and B, but rather a dec· privately uttered, the penance ·may 
laration by A addressed to aU man- be ordered to be performed in a pri
kind, informing them that he thereby vate plaee; when publicly uttered, 
gives and enfeoft's B of certain land the sentence must be public, as in the 
therein described. It was formerly church of the parish of the defamed 
called cAorta de tma parte, and party, in time of divine service, and 
usually began with these words. the defamer may be required publicly 
Seiant prmsentes et futuri quod ego to pronounce that by SIlch words, 
A &co; and now begins, "know all naming them, as set forth in the aen· 
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tence, he had defamed the plaintiff, 37; Lilly's Reg. h. t.; Nels. Ab. h. 
and, therefore, that he begs pardon, t.; 2 Saund. 47 D, note (1); Cruise, 
first, of God, and then of the party Dig. tit. 8~, c. 7, s. :'/5; 18 John. R. 
defamed, for uttering such words. 45; 9 Wend. R. 538; 2 Mass. R. 
Clerk's Assist. 225; 3 Bum's Ecel. 493. 
Law, Defamation, pl. 14; 2 Chit. DEFENCE, tortI, is a forcible 
Pr.471. resistance of an attack by force. A 

DEFAULT, is the neglect to man is justified in defending his 
perform a legal obligation or duty; person, that of his wife, children, 
but in technical language by default and servants, and for this purpose he 
is understood the non·appearance of may use as much force as may be 
the defendant within the time pre- necessary, even to killing the as
scribed by law, to defend himself; sailant, remembering that the means 
it also signifies the non.appearance used must always be proportioned to 
of the plaintiff to prosecute his the occasion, and an excess becomes, 
claim. When the plaintiff makes itself, an injury. A man may also 
default, he may be non.suited, and repel force by force in defence of 
when the defendant makes de- his personal property, and even jus
fault, judgment by default is render· tify homicide against one who mani· 
ed against him. Com. Dig. Pleader, festly intends or endeavours by via
E 4~; lb. B 11. Vide article Judg. lence or surprise to commit a known 
mmt 6y Dr.fault, and 1 Vin. Ab. felony, as robbery. With respect 
429; Doet. PI. 208; Grah. Pro 631. to the defence or protection of the 
See as to what will excuse or save a possession of real property, although 
default, Co. Lilt. 259 b. it is justifiable even to kill a person 

DEFAULTER, com. law, one in the act of attempting 'to commit a 
who is deficient in his accounts, or forcible felony, as burglary or arson, 
fails in making his accounts correct. yet this justification can only take 

DEFEASANCE, contract., COli' place when the party in possession 
Deyancing, is an instrument which is wholly without fault. 1 Hale, 440, 
defeats the force or operation of 44t; 1 East, P. C. 259, 277. 
some other deed or estate. That, When a forcible attack is made upon 
which in the .ame dud is called a the dwelling.house of another, with.' 
condition, in anotler deed is a de- out Bny felonious intent but barely to 
feasance. Every defeasance must commit a trespass, it is in geDeral 
contain proper words, as that the lawful to oppose force by force, 
thing shall be void. 2 Salk. 575; when the former was clearly illegal. 
Willes, 108; and vide Carth. 64. A 7 Bing. 305; S. C. 20 Eng. C. L. 
defeasance must be made ill eodem Rep. 139. Vide, generally, Ham. 
fJlDdo, and by matter as high as the N. P. 136, 151; 1 Chit. Pro 589-
thing to be defeated; 80 that if one 616; Grot. lib. 2, C. 1; Ruthert: 
be by deed, the other must also be Inst. B. 1, c. 1ft. 
by deed. Touchs. 397. It is a gene. DEFENCE, phadirag, practice, 
ral rule, that the defeasance shall be is defined to be the denial of the 
a part of the same transaction with truth or validity of the complaint, 
the conveyance; though the defeas· and does not signify a justification. 
ance may be dated after the deed. It is a general assertion that the 
12 Mass. R. 456; 13 Pick. R. 413; plaintiff has no ground of action, 
1 N. H. Rep. 41; but see 4 Yerg. which assertion is afterwards ex· 
67, contra. Vide Vin. Ab. h. t.; Com. tended and maintained in the plea. 
Dig. h. 1.; lb. Pleader, 2 W 35, 2 W 3 Bl. Com. 296; Co. Litt. 1:47; it 
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is similar to the contestatio Ziti. of 1 Chit. Pl. 410; Com. Dig. Abate
the civilians. Defence is of two de- ment, I 16; Gould on Pl. c. 2, So 

8Crip~oD8, first, half defence, which 6-15; Steph. Pl. 430 • 
.is as follows, "Denit et defenrlit Dim . In another sense, defence signifies 
et iFfjuriam, et dicit," &c. or Be- a justification; as, the defendant has 
condly, full defence, "GenU' et de- made a successful defence to the 
fendit Ilim et irtiuriam, quando," &C. charge laid in the indictment. The 
(meaning "qua1ado et ubi curia act of Congress of April 30, 1790, 1 
colUideraDit," or when and where Story, L. U. S.89, acting upon the 
it shall behove him,) "fit damna et principles adopted in perhaps all the 
quicquid quod ip« defendere debet states, enacts, ~ 28, that every person 
fit dicit," &C. Co. Litt. 127, b; accused ~nd indicted of the crime of 
Bac. Abr. Pleas, D; Willis, 41. treason, or other capital otrence shalt 
In strictness the words quando, &c. "be allowed and admitted to make 
ought not to be added when only his full defence by counsel learned in 
half defence is to be made, and after the law; and the court before whom 
the words ""mit et defendit Ilim et such person shall be tried, or some 
i/fiuriam." the subject-matter of thll judge thereof, shall, and they are 
plea should immediately be stated. hereby authorized and required, im
Gilb. C. P. 188; 8 T. R. 632; 3 B. mediately upon his request, to assign 
& P. 9, n. a. It has, however, now to such person such counsel, not ex
become the practice in all cases, ceeding two, as such person shall 
whether half or full defence be in- desire, to whom such counsel shall 
tended, to state it as follows: "And have free access at all seasonable 
the said C D, by M N his attorney, hours; and every such person or 
comes and defends the wrong, (or in persons, accused or indicted of the 
trespass, force) and injury, when crimes aforesaid, shall be allowed and 
&C. and says," which will be consi- admitted in his said defence, to make 
dered only as half 'defence in cases any proof that he or they can pro
where such defence should be made, duce, by lawful witness or witnesses, 
and as full defence where the latter and shall have the like procesa of the 
.is necessary. 8 T. R. 633; Willis, court where he or they shall be tr¥:d, 
41 ; 3 B. & P. 9; 2 Saund. 209, c. to compel his or their witnesses to 
If full defence were made expresaly appear at his or their trial, as is usu
by the words "when and where it ally granted to compel witnesses to 
shall behove him," and "the dama- appear on the prosecution against 
.ges and whatever else he ought to them." 
defend," the defendant would be pre- Defences in equity may be classed 
eluded from pleading to the jurisdic- in two divisions, namelv, into dila
-!ion or in abatement, for by defend- torr dejeflCe., (q. v.) and into those 
ing w/aen and where it shaH behove which are peremptory. Matters of 
him, the defendant acknowledges the peremptory or permanent defences 
jurisdiction of the court, and by de- may be also divided into two sorts, 
fending the dafllage. he waives all first, those where the plaintiff never 
exception to the person of the plain- had any right to institute the suit; for 
ti1f. 2 Saund. 209, c.; 3 Bl. Com. example, I, that the plaintiff had not 
297; Co. Litt. 127, b; Bac. Abr. a superior right to the defendant; 2, 
Pleas, D. Want of defence being that the defendant has no interest; 3, 
only matter of form the omission is that there is no privity between the 
aided by general demurrer. 3 Salk. plaintiff and defendant or any right 
271. See further 7 Yin. Abr. 497; to sustain the suit. Secondly, thOle 
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that insist that the original right, if' 
any, is extinguished or determined i 
as, I, when the right is determined 
by the act of the parties i or, 2, 
when it is determined by operation of 
law. 1 Montag. Eq. Pl. 8~. See 
Dilatory Defence,· Merit,. 

TO DEFEND. To forbid. This 
word is used in some old English 
statutes in the sense it has in French, 
namely, to f'orbid. 5 Ric. 2, c.7. 
Lord Coke uses the word in this 
sense; "it is defended by law to dis. 
train on the highway." Co. Lilt. 
160 b, 161 a. In pleading, to de
fend is to deny, and the effect of the 
word "defp-nds," is that the defend· 
ant denies the right of the plaintiff, or 
the force and wrong charged. Steph. 
Pl. 432. 

TO DEFEND, contract,. To 
guaranty i to agree to indemnify. In 
most conveyances of land the gran. 
tor covenants to warrant and delimd. 
It is his duty then to prevent all per· 
sons against whom he defends from 
doing any act which would evict 
him i when there is a 9l0rtgage upon 
the land, and the mortgagee demands 
possession or payment of the cove· 
nantee and threatens suit, this is a 
breach of' the covenant to defend and 
for quiet enjoyment. 17 Mass. R. 
586. 

DEFENDANT, a party who is 
sued in a personal action. Vide 
Demandant; P'lrlit. to action,; 
PurlUl!r; and Com. Dig. Abate. 
ment, F i Action upon the case upon 
assumpsit, E b. 

DEFENDER, canon law. The 
name by which the defendant or reo 
spondent is known in the ecclesiasti. 
cal courts. 

DEFICIT. This Latin term sig. 
nifies that something is wanting. It 
is used to express the deficiency 
which is discovered ill the accounts 
of an accountant, or in the money 
which he h'ls received. 

DEF 

certained number; the term is usu· 
ally applied in opposition to an ind& 
finite number. When there is a de
finite number of' Corporators, in ordtlr 
to do a lawful act a majority of the 
whole must be present, but it is not 
necessary they should be unanimous, 
a majority. of those present can, in 
general, perform the act. But when 
the corporators consist of an inde
finite number, any number, consist
ing of a majority of those present, 
may do the act. 7 Cowen, R. 402 ; 
9 B. & Cr. 6t8, 851 i 7 S. & R. 
517; Ang. & Am. on Corp.2S1. 

DEFINITION is an enumeration 
of the principal ideas of which a 
Compound idea is formed, to ascer· 
tain and explain its nature and char
acter; or it is that which denotes 
and points out the substance of a 
thing to us. Ayliffe's Pando 59. A 
definition ought to contain every idea 
which belongs to the thing defined 
and exclude all others. Definitions 
are always dangerous, because it is 
always difficult to prevent their be
ing inaccurate, or their becoming so; 
omni, d~n;tio injure ciDili pericu
lOla ert, parum elt enim, ut non IUb. 
"erti "ollit. 

DEFINITIVE, is that which ter
minates a suit; a definitive sentence 
or judgment is put in opposition to an 
interlocutory judgment; final, (q. v.) 

DEFORCIANT, is one who 
wrongfully keeps the owner of lands 
and tenements out of the possession 
of them. 2 Bl. Com. 350. 

DEFORCEMENT, torI, in its 
most extensive Hense, signifies the 
holding of any lands or tenements to 
which another person has a right. 
Co. Litt. 277; so that this includes 
as well an abatement, an intrusion, a 
disseisin, or a discontinuance as any 
other species of wrong whatsoever, 
by which the oWller of tbe freehold 
is kept out of possession. But as 
contradistinguished from the former, 

DEFINITE NUMBER. 
VOL. 1.--37. 

An as· -it is only such a detainer of the free-
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hold, from him who has the right of from generation to generation, as by 
property, as falls within none of the so many steps. Each generation 
injuries above mentioned. 3 Bl. Com. lengthens the line of descent one de-
173; Archb. Civ. PI. 13; Dane's gree, for the degrees are only the 
Ab. Index, h. t. generations marked in a line by 

DEFORCEMENT, in the laID of smalI circles or squares in which the 
Scotland, is the opposition given or names of the persons forming it 
resistance made, to messengers or are written. Vide COfUtlnguinity; 
other officers, while they are em- Line; and also Ayliffe's Parergon, 
ployed in executing the law. This 20U; ToulI. Dr. Civ •. Fran. Iiv. 3, 
crime is punished by confiscation of t. 1, c. 3, n. 158; ABo & Man. Inst_ 
movables, the one half to the king, B. 2, t. 4, c. 3, § 1. 
and the otber to the creditor at whose DEGREE, me4lUre,. In angular 
suit the diligence is used. Ersk. Pro measures, a degree is equal to sixty 
L. Scot. 4, 4, 16. minutes, or the thirtieth part of a 

DEFUNCT, a term used for one sine. Vide MetUure. 
that is d~ed or dead. In some DEGREE, ptr,tmI. By degree 
acts of assembly in Pennsylvania, is understood the state or condition 
such deceased person is called a de- of a person. The ancient English 
cedent (q. v.) statute of additions, for example, re-

DEGRADATION, puni,hment, quires tbat in process for the better 
in the eccieBia,ticallaID, is a censure description of a defendant, his eltate, 
by which a clergyman is deprived of degree, or myltery, shan be men· 
his holy orders, which he had as a tioned. 
priest or deacon. DEHORS. Out of; without. By 

TO DEGRADE, DEGRADING. this word is understood something 
To sink or lower a person in the out of the record; agreement, will, or 
estimation of the public. As a man's other thing spoken of; something 
character is of great importance to foreign to the matter in question. 
him, and it is bis interest to retain DEL CREDERE; contractl. A 
the good opiniop of all mankind, when del credere commission is one under 
he is a witness, he cannot be com- which the agent, in consideration of 
pelled to disclose any matter which an additional premium, engages to 
would tend to disgrace or degrade insure to his prindpal, not only the 
him. l:i How. St. Tr.17, 334; 16 solvency of the debtor, but the pune
How. St. Tr. 161. A question hav- tual discharge of the debt; and he is 
ing that tendency, however, may be liable in the first instance without 
asked, and, in such case, when the any demand from the debtor. 6 
witness chooses to answer it, the an- Bro. P. C. :387; Beawes, 429; 1 T. 
a\ver is conclusive. 1 Phil. Ev. 269; Rep. 112; Paley on Agency, 39. If 
R. & M. 383. the agent receive the amount of sales 

DEGREE, de,centlf. This word and remit the amount to the principal 
is derived from the French del(rt, by a bill of exchange he is not 
which is itself taken from the Latin liable if it should be protested. 2 
graduI, and signifies literally a step W. C. C. R. 378. ~ also, 
in a stair-way, or the round ofa lad· Com. Dig. Merchant, B; 4 M. & S. 
der. Figuratively applied and as it 574. 
is understood in law, it is the distance DELAPIDA TION, properly. is 
between those who are alIied by eitherl the letting a building go to 
blood; it means the relations de. ruin, or the ruin and damage which 
scending from a common ancestor acerues to the building in consequence 
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of such neglect. Harr. Dig. Eccle· the said office. Art. 3. Upon the 
siastical Law, VI. happening ofa vacancy, the speaker 

DELA WARE. The name of one of the senate exercises the office, un· 
of the original states of the United til a governor elected by the people 
States of America. For a consider· shall be duly qualified. Art. 3, s. 
able time prior' to the revolution the 14.-3d. The judicial ROwer is vest· 
counties of this state were connected ed in a court of errors a\id apptlals, a 
with Pennsylvania, under the name superior court, a court of chancery, 
of territories annexed to the latter. In an orphans' court, a court of oyer 
1703, a separation between them and terminer, a court of general ses· 
took place, and from that period sions of the peace and gaol delivery, 
down to the revolution, the territo. a register's court, justices of the 
ries were governed by a separate peace, and such other courts as the 
legislature of their own, pursuant to general assembly, with the concur· 
the liberty reserved to them by a rence of two-thirds of all the memo 
clause of their original charter. 1 bers of both houses, shall from time 
Story, Const. ~ 127. The constitn. to time establish. Art. 6. 
tion of this state was amended and DELAY, cifJil laID, is the time 
adopted December 2, 1831. The allowed either by law or by agree
powers of the government are divi· ment of the parties to do something. 
ded into three branches, the legisla. The law allows a delay, for a party 

. tive, the executive and the judicial. who has been summoned to appear, to 
lst. The legi.lo.ti-oe power of the make defence, to appeal; it admits of 
state is vested in a general assembly, a delay during which an action may 
which consists of a senate and house be brought, certain rights exercised, 
of representatives. 1. The .enate is and the like. By the agreement of 
composed of three senators from each the parties there may be a delay in 
county, the number may be increased the payment of a debt, the fulfilment 
by the general assembly, two-thirds of a contract, &c. Vide Code,!J, 11, 
of each branch concurring, but the "; Nov. 69, c. 2; Merl. Rep. h. t. 
number of senators shall never be DELEGATE, gOfJernmenl. A 
greater than one-half, nor less than person elected by the people of a 
two-thirds of the number of represen· territory of the United States to con· 
tatiVC8, Art. 2, s. 3. The senators gress, who has a seat in congress, 
are choaen for four years by the citi. and a right of debating, but not of 
zens residing in the several counties. voting. Ordinance of July 13, 1787, 
2. The howe tif repreJentatiDe. is 3 Story's L. U. S. 2076. The dele. 
composed of seven members from gates fro~ the territories of the Unit. 
each county, but the general assem· ed States are entitled to send and reo 
bly, two-thirds of each branch con· ceive letters, free of postage, on the 
curring, may increase tl'le number. same terms and conditions as memo 
The representatives are chosen for bers of the senate Bnd house of repre. 
two years by the citizens residing in sentatives of the United States; and 
the several counties. Art. 2, s. 2.- also to the same compensation as is 
2d. The supreme e:reculifJe power of allowed to members of the senate and 
the state is vested in a governor, house of representatives. Act of Feb. 
who is choaen by the citizens of the 18,1802,2 Story, L. U. S. 828. A 
state. He holds his office during delegate is also a person elected to 
four years from the thircl Tuesday in some deliberative assembly, usually 
January next ensuing his election; one for the nomination of officers. 
and is not eligible a second time to DELEGATION, ciDilla",. It is 
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, a kind of novation, by which the ori- DELICT, cillil laID. The act by 
ginal debtor, in order to be liberated which one person, by fraud or ma
from his creditor, gives him a third lignity, causes some damage or tort 
person, who becomes obliged in his to some other. In its most enlarged 
stead to the creditor, or to the per- sense, this term includes all kinds of 
son appointed by him. It results crimes and misdemeanors, and even 
from tbis definit~n that a delegation the injury which has been caused by 
is made by the concurrence of three another, either voluntarily or aeci
parties, and that there may be a dentally without evil intention; but 
fourth. There must be a concur- more commonly by delicts are under
rence, 1, Of the party delegating, stood those small offences which are 
that is, the ancient debtor, who pro- punished by a small fine or a short 
cures another debtor in his stead; 2, imprisonment. Delicts are eitber 
Of the party delegated, who enters public or private; the public are 
into the obligation in the place of the those which affect the whole com
ancient debtor, either to the, creditor munity by their hurtful consequences; 
or to some other person appointed by the private is that which is directly 
him; 3, Of the creditor, who, in con· injurious to a private individual. Inst. 
sequence of the obligation contracted 4, 18; lb. 4, 1 ; Dig. 47, 1-; lb. 48, 
by the party delegated, discharges the 1. A qunri.delict, quasi delictum, is 
party delegating. Sometimes there the act ofa person, who, without ma
interven~s a fourth party, namely, the lignity, but by an inexcusable impru
person indicated by the creditor in dence, causes an injury to another. 
whose favour the pe~on delegated Poth. Ob. n. 116; Ersk. Pro Laws 
becomes obliged, upon the indication of Scotl. B. 4, t. 4, s. ]. 
of the creditor, and by the order of DELINQUENT, cillil laID, be 
the person delegating. Poth. Ob. part. who has been guilty of some delict. 
3, c. 2, art. 6. See Louis. Code, 2188, . DELIRIUM, mtd. jur., is a dis-
2189; 3 Wend. 66; 5 N. H. Rep. ease of the mind produced by inftam-
410; 20 John. R. 76; I Wend. 164; mations, particularly in fevers, and 
14 Wend. 116. other bodily diseases, specially when 

DELEGATION, contract.. The approaching t9 a fatal termination. 
transfer of authority from one person It is also occasioned by intoxicating 
to another. It is a general rule that agents. Delirium manifests its first 
an agent cannot delegate any portion appearance "by a propensity of 
of his power requiring the exercise of the patient to talk during sleep, and a 
discretion or judgment; but he may momentary forgetfulness of his situa
transfer to others powers or duties tion, and of things about him, on 
merely mechanical in their nature. 1 waking from it. After being fully 
Hill's (N. Y.) Rep. 501 ; Bunb.lRR; aroused, however, and his senses col. 
Sugd. Pow. 176; and the article lected, the mind is comparatively clear 
Aut"ority. and tranquil, till the next slumber, 

DELIBERATION, Itpi8lotitm, is when the same scene is repeated. 
the council which is held touching GraduaUy, the mental disorder be
some business, in an assembly having comes more intense, and the intervals 
tbe power to act in relation to it. In between its returns, of shorter dura
deliberative assemblies, it is presum- tion, until tbey ate scarcely, or not at 
ed tbat each member will listen to aU perceptible. The patient lies on bis 
the opinions and arguments of the back, his eyes, if open, presenting a \ 
otbers before he arrives at a conclu- dull and listless look, and is almost 
sion. constantly talking to himself in a 
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low, muttering tone. Regardless of if fully occupied with the images that 
persons or things around him, and crowd upon his memory, gives no 
scarcely capable of recognising them attention to those that are presented 
when aroused by his attendants, his from without. In delirium, there is 
mind retires within itself to dwell upon an entire abolition of the reasoning 
the scenes and events of the past power i there is no attempt at rea
which pass before it in wild and dis- soning at all; the i~eas are all and' 
orderly Array, while the tongue feebly equally insane i no single train of 
records the varying impressions, in thought escapes the morbid influence, 
tbe form of disjointed, incoherent dis· nor docs a single operation of the 
course, or of senseless rhapsody. In mind reveal a glimpse of its natural 
the delirium which occurs towards vigour and acuteness. In mania, 
the end of chronic diseases, the dis· however false and absurd the ideas 
course is ollen more coherent and may be, we are never at a loss to 
continuous, though the mind is no discover patches of coherence, and 
less absorbed in its own reveries. As some semblance of logical sequence 
the disorder advances, the voice be- in the discourse. Tho patient still 
comes more indistinct, the fingers are reasons, but he reasons incorrectly. 
constantly picking at the bed.c1othes, In mania, the muscular power is not 
the evacuations are passed insensibly, perceptibly diminished, and the indio 
and the patient is incapable of being vidual moves about with his ordinary 
aroused to any further effort of atten· ability. Delirium is invariably at. 
tion. In some ~s, delirium is at· tended with great muscular debility; 
tended with a greater degree of ner- the patient is confined to his bed, and 
VOIlS and vascular excitement which is capable of only a momentary effort 
more or less modifi\ls the above·men· of exertion. In mania, sensation is 
tioped symptoms. The eyes are not necessarily impaired, and in most 
open, dry, and bloodshot, . intently instances, the maniac sees, hears, and 
gazing into vacancy, as if fixed on feels with .all his natural acuteness. 
some object which is really present In delirium, sensation is greatly im. 
to the mind of the pati~t i the skin paired, and this avenue to the under
is hotter and dryer; and he is more standinJ seems to be entirely closed. 
restless and intractable. He talks In mania, many of the bodily func
more loudly, occasionally breaking tions are undisturbed, and the appear. 
out into cries and vociferations, and ance of the patient might not, at first 
tosses about in bed, frequently endea- sight, convey the impression of dis. 
vourin~ to get up, though withdut any ease. In delirium, every function 
partiCUlar object in view." Ray, Med. suffers, and the whole aspect of the 
Jur. § 213. patient is indicative of disease. Mania 

.. So closely does delirium resem- exists alone and independent of any 
ble mania to the casual observer, and other disorder, while delirium Is only 
so important is it that they should be an unessential symptom of some other 
distinguished from each other, that it disease. Being a symptom only, the 
may be well to indicate some of the latter maintains certain relations with 
most common and prominent features the disease on which it depends; it 
of each. In mania, the patient reo is relieved when that is relieved, and 
cognises persons and things, and is is aggravated when that increases in 
perfectly conscious of and remembers severity. Manil\, though it undoub. 
what is passing around him. In de. tedly tends to shorten life, is not 
lirium, he can seldom distinguish one immediately dangerous, whereas the 
-person or thing from another, and, as disease on which delirium depends, 

-37 . 
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speedily terminates in death, or res· in severity, the patient eeasea to sleep 
toration to health. Mania never altogether, and 800D becomes deliri. 
occurs till after the age of puberty; ous. At first, the delirium is not 
delirium attacks all periods alike, from constant, the mind wandering during 
early childhood to extreme old agtl." the night, but, during the day when 
lb. ~ 216. In the inquiry as to the its attention is fixed, capable of ta· 
validity of testamentary dispositions, tional ~iscourse. It is not long, how. 
it is of great importance, in many ever, before it becomes constant, and 
cases, to ascertain whether the testa· constitutes the most prominent feature 
tor laboured under delirium, or whe. of the disease. This state oflWatch· 
ther he was of sound mind. Vide fulness and delirum continues three 
Sound. mind; UnlOund mind; 2 or four days, when, if the patient roo 
Addams, R. 441; 1 Addams, Rep. cover, it is succeeded by sleep, which, 
229, 383; 1 Hagg. R. 577; 2 Hagg. at first, appears in uneasy and irre· 
R. l'42; 1 Lee, Ecel. R. 130; 2 Lee, gu lar naps, and lastly in long, sound, 
Eccl. R. 229; 1 Hagg. Eccl. Rep. and refreshing slumbers. When 
~56. sleep does not supervene about this 

DELIRIUM TREMENS, med.. period, the disease is fatal; and whe
jar. A species of insanity \\'hich ther SUbjected to medical treatment, 
has obtained this name, in conse· or left to itself, neither its symptoms 
quence of the tremour experienced by nor duration are materially modified. 
the delirious person, when under a " The character of the delirium in 
fit of the disorder. The disease call· this disease is peculiar, bearing a 
ed delirium tremm, or mania a potu, stronger resemblance to dreaming, 
is beautifully described in h~ learned than any other form of mental de
work on the Medical Jurisprudence rangement. It would seem as if the 
ofInsanity, by Dr. Ray, § 315, 316, dreams which disturb and harass the 
of which the following is an extract. mind during the imperfect sleep that 

"It may be the immediate effect precedes the explosion of the disease, 
of an excess, or series of excesses, in continue to occupy it when awake, 
those who are not habitually intem. being then viewed 88 realities, instead 
perate, as well as in those who are; of dreams. The patient imagines 
but it most commonly occurs in habi. himself, for instance, to be in some 
tual drinkers, after a few days of total particular situation, or engaged in 
abstinence from spirituous liquors. certain occupations, according to each 
It is also very liable to occur in this individual's habits and profession, and 
latter class when labouring under his discourse and conduct will be con· 
other diseases, or severe external in· formed to this delusion, with this 
juries that give rise to any degree of striking peculiarity, however, that he 
constitutio~al disturbance. The ap. is thwarted at every step, and is con
proach of the disease is generally stantly meeting with obstacles that 
indicated by a slight tremor and fal. defy his utmost eJrorts to remove. 
tering of the hands and lower extre. Almost invariably, the patient mani· 
mitiest a tremulousness of the voice, fests, more or less, feelings of suspi. 
a certain restlessness and sense of cion and fear, labouring under con· 
anxiety which the patient knows not tinual apprehension of being made 
how to describe or to account for, the victim of sinister designs and 
disturbed sleep, and impaired appetite. practices. He imagines that certain. i 

These symptoms having continued people have conspired to rob or mur· 
two or three days, at the end of which der him, and insists that be can hear 
time they have obviously increased them in an adjoining apartment. 
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arranging their plans and preparing 
to rush into his room; or that he is 
in a strange place where he is forciby 
detained and prevented from going to 
his own home. One of the most 
common hallucinations, is, to be con
stantly seeing devils, sIlllkes, vermin, 
and all manner of unclean things 
around him and about him, and pe0-
pling every nook and corner of his 
apartment with these loathsome ob
jects. The extreme terror which these 
delusions often inspire, produces in 
the countenance, an unutterable ex
pression of anguish; and, in the hope 
of escaping from his fancied tormen
tors, the wretched patient endeavours 
to cut his throat, or jump from the 
window. Under the influence of 
these terrible apprehensions, he some
times murd~rs his wife or attendant, 
whom his disordered imagination 
identifies with his enemies, though he 
is generally tractable and not inclined 
to be mischievous. A,fter perpetrat
ing an act of this kind, he generall y 
gives some illusive reason for his 
conduct, rejoices in his success, and ex
presses his regret at not having done 
it before. So complete and obvious 
is the mental derangement in this dis
ease, so entirely are the thoughts and 
actions governed by the most un· 
fouuded and absurd delusions, that if 
any form of insanity absolves from 
criminal responsibility, this certainly 
must have that effect. 

DELIVERANCE, practice, a 
term used by the clerk in court to 
every prisoner who is arraigned and 
pleads nol guilty, to whom he wishes 
a good deli"trance. In modern prac
tice this is seldom used. 

DELIVERY, colI"eyancing, is 
the transferring of a deed from the 
grantor to the grantee: or the deli
."ery may be made and accepted by 
an attorney. This is indispensably 
necessary to the validity of a deed. 
As to the form, the delivery may be 
by words without acta; as, if the 
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deed be lying upon a table, and the 
grantor says to the g('8ntee, "take 
that as my deed," it will be a suffi. 
cient delivery; or it may be by acts 
without words, and therefore a dumb 
man may deliver a deed. Co. Litt. 
36 a, note; 6 Sim. Rep. 31 ; Greal. 
Eq. Ev. 1:l0; Wood. B. 2, c. 3. A 
delivery may be either ablloltJte, as 
when it is delivered to the grantor 
himself; or it may be condi'ional, 
that is, to a third person to keep until 
some condition shall have been per· 
formed by the grantee, and then it is 
called an escrow, (q. v.) See 2 
BI. Com. 306; 4 Kent, Com. 4.46 ; 
Cruise, Dig. tit. 32, c. 2, s. A7; 5 
Sergo & Rawle, 523; 8 Watts, R. 
1 ; and articles Auent ; Deed. 

DELIVERY, contractB, is the 
transmitting the possession of a thing 
from one person into the power and 
possession of another. Originally 
delivery was a clear and unequivocal 
act of ~l possession, accomplished 
by placing the subject to be transfer. 
red in the hands of the buyer or his 
avowed agent, or in their respective 
warehouses, vessels, carts, and the 
like. This delivery was properly 
considerecl as the true badge of trans
ferred property, as importing full evi
dence of consent to transfer; prevent. 
ing the appearance of possession in 
the transferrer from continuing the 
credit of property unduly; and avoid· 
ing uncertainty and risk in the titleof 
the acquirer. The complicated tran
sactions of modem trade, however, 
ren'der impossible a strict adherence 
to this simple rule. It often happens 
that the purchaser of a commodity 
cannot take immediate possession and 
receive the delivery. The bulk of 
the goods; their peculiar situation, 
as when they are deposited in public 
custody for duties, or in the hands of 
a manufacturer for the purpose of 
havilUl; some operation of his art per. 
formed upon them, to fit them for the 
market; the distance they are from 
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the house; the frequency of bargaioa 
concluded by correspondence between 
distant countries; and many other 
obstructions, frequently rendered it 
impracticable to give or to receive 
actual delivery. In these and such 
like cases, something short of actual 
delivery has been considered suffi· 
cient to transfer the property. In 
sales, gifts, and other contracts, 
where the party intends to transfer 
the property the delivery must be 
made with the intent to enable the 
receiver to obtain dominion over it. 
a Serg. & Rawle, 20 ; 4 Rawlc, 260 ; 
5 Sergo & Rawle, 275; 9 John. 337. 
The delivery ,may be actual, by put. 
ting the thing sold in the hands or 
possession of the purchaser; or it 
may be symbolical, as where a man 
buys goods in a room, the receipt of 
the keys will be sufficient. 1 Yeates, 
529; 5 Johns. R. 335; 1 East, R. 
192; 3 Bos. & Pull. 2:J3; 10 Mass. 
308. As to what will amount to a 
delivery of goods and merchandize, 
vide 1 Holt, 18; 4 Mass. 661; 8 
Mass. 287; 14 Johns. R. 167; 15 
Johns. R. 349; 1 Taunt. R. 318;'2 
H. Black. R. 316, 504; 1 New R. 
61:1; Ii East, R. 614. 

There is sometimes considerable 
difficulty in ascertaining the particu. 
lar period when the property in the 
goods sold passes from the vendor to 
the vendee; and what facts amount 
to an actual delivery of the goods. 
Certain rules have been established, 
and the difficulty is to apply the facts 
of the case. I. Where. goods are 
sold, if nothing remains to be done 
on the part of the seller, as between 
him and the buyer, before the article 
is to be delivered, the property has 
passed. East, R. 614; 4 Mass. 661 ; 
8 Mass. 287; 14 Johns. 167; 15 
Johns. 349; 1 Holt's R. 18; 3 Eng. 
C. L. R. 9.-2. Where a chattel Us 
made to order, the property therein 
is not vested in the qruui vendee, 
until finished and delivered, thOugh 
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he has paid for it. 1 Taunt. 318.-
3. The criterion to determine whe
ther there has been a delivery on a 
sale, is to consider whether the ven
dor still retains, in tbat character, a 
right over the property. 2 H. Blackst. 
R. 316.--4.~Where a part of the 
goods sold by an entire contract, has 
been taken possession of by the ven· 
dee, that shall be deemed a taking 
possession of the whole. 2 H. BI. R. 
504; 1 New Rep. 69. Such partial 
delivery is not a delivery of the whole 
so as to vest in the vendee the entire 
property in the whole, where some 
act other than the payment of the 
price is necessary to be performed in 
order to vest the property. 6 East, 
R. 614.~5. Where goods are sent 
to order to a carrier, the carrier re
ceives them as the vendee's agent. 
Cowp. 2114; 3 Boa. & Pull. 582; 2 
N. R. 119.-6. A delivery may be 
made in a very slight manner; as 
where one buys goods in a room, the 
receipt of the key is sufficient. 1 
Yeates, 529; I) Johns. :~:i5; 1 East, 
R.192. See also 3 B. & P. 233; 7 
East, Rep. 558; 1 Camp. 235.-7. 
The vendor of bulky articles is not 
bound to deliver them, unless he sti
pulated to do so, he must give notice 
to the buyer that he is ready to deli
ver them. 5 Serg. & Rawle, 19; 
12 Mass. 300; 4 Shepl. Rep. 49; 
and see 8 Johns. 399; 13 Johns. 
294; 19 Johns. 218; 1 Dall.171. 
-8. A sale of bricks in a brick 
yard, accompanied with a lease of 
the yard until the bricks should be 
sold and removed, was held to be 
valid against the creditors of the 
vendor, without an actual removal. 
10 Mass. 308.--9. Where' goods 
were contracted to be sold upon con· 
dition that the vendee should give 
security for the price, and they are 
delivered without security being given, 
but with the declaration on the part 
of the vendor, that the transaction 
should not be deemed a sale, until 
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the security should be furnished; it offspring. It is frequently of great 
was held that the goods remained importance to ascertain whether or 
the property of the vendor notwith. not a delivery has taken place, and 
standing the delivery. But, it seems, the time when it took place. Deli. 
that in such cases, the goods would very may be considered with regard, 
be liable for the debts of the vendee's 1, to pretended delivery; ~, to con· 
creditors, originating aller the deliv. cealed delivery; and,~, to the usual 
ery; and that the vendee may, for a signs of delivery. 
bona fide consideration, sell the IlQOds 1. In pretended delivery the fe. 
while in his possession. 4 ~ass. male declares herself to be a mother, 
405.-10. Where goods are sold to without being 80 in reality. It owes 
be paid for on delivery, if on delivery its origin to cupidity, when the woo 
the vendee refuses to pay for them, man wishes to impose a suppol'itious 
the property is not divested from the heir to an estate, or to a culpable 
vendor. 1 a Johns. 434; 1 Yeates, desire of imposing upon the husband 
529.-11. If the vendor rely on the and of relieving herself from a re
promises of the vendee to perfonn the proach of sterility. Pretended deli· 
conditions of the sale, and deliver the very may present itself in three 
goods accordingly, the right of pro- points of view;-I. When the fee 
perty is changed; but where per· male who feigns has never been 
formance and delivery are understood pregnant. When thoroughly inve&
to be simultaneous, possession obtain· tigated, this may always be detected. 
ed by artifice will not vest a title in There are signs which must be 
the vendee. 3 Serg. & Rawle, 20.- present and cannot be feigned. An 
12. Where on the sale of a chattel, enlargement of the orifice of the 
the purchase money is paid, the pro· uterus, and a tumefaction of the or· 
perty is vested in the vendee, and if gans of generation, should always be 
he permit it to remain in the custody present, and if absent, are conclusive 
of the vendor, he cannot call upon against the fact. Annales d'Hygiene, 
the latter for any subsequent loss or tome ii. p. 227.-2. When the pre
deterioration not arising from nagli. tended pregnancy and delivery have 
gence. 2 Johns. 13; 2 Caines's R. been preceded by one or more deli· 
38; 3 Johns. 394. veries. In this case attention should 

In order to make a good do'ltltio be given to the following circum
fIIOf'li. callaa, it is requisite that there stances; the mystery (if any) which 
should be a delivery of the subject to has been affected with regard to the 
or for the donee, where such delivery situation of the female-her age-
can be made. 3 Binn. R. 370; 2 that of her husband, and particular
Yes. jr. 120; 9 Ves. jr. 1. The Iy whether aged or decrepid.-3. 
delivery of the key of the place When the woman has been actually 
where bulky goods are deposited, delivered, and substitutes a living for 
is, however, a sufficient delivery of a dead child. But little evidence can 
such goods. 2 Ves. sen. 445. Vide be obtained on this subject from a 
3 P. Wms. 357; 2 Bro. C. C. 612; pbysical examination. 
4 Barn. &' A. 1; 3 Bam. & C. 45. 2. Concealed delivery generally 

See Sale j Stoppage in ,,./lndtu ,. takes place when the woman either 
Tendtr ,. and Domat, Lois Civiles, has destroyed her offspring, or it 
Liv. 1, tit. 2, s. 2; Hart. Dig. Sale, was born dead. In suspected cases 
II. 3. the following circumstances should 

DELIVERY, med. ju,.., is the be attended to: 1. The proofs of 
act of a .woman giving birth to her pregnancy which arise in conse-
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quence of 'the examination of the fluid, which at first is serous, and af
mother. When she has been preg. terwards gradually becomes whiter; 
nant and has been delivered, the and the pl't'.sence of this secretion is 
usual signs of delivery, mentioned generally accompanied with a full 
below, will be present. A ('areful pulse and soft skin, covered with a 
investigation ns to the woman's ap. moisture of a peculiar and somewhat 
pear.mcc before and since the deli. acid odour. The areolm round the 
very will have some weight, though nipples are dark coloured. The 
such evidence is not always to be external genital organs and vagina 
relied upon, as such appearances are are dilated and tumefied throughout 
not unfrequently deceptive. 2. The the whole of their extent, from the 
proofs of recent delivery. 3. The pressure of the fretus. The uterus 
connexion between the supposed state may be felt through the abdominal 
of parturition, and the state of the parietes, voluminous, firm, and glob
child that is found; for if the age of ular, and rising nearly as high as 
the child do not correspond to that the umbilicus. Its orifice is soft and 
time, it will be a strong circu~stan!!e tumid, and dilated so as to admit two 
in favour of the mother's innocence. or more fingers. The fourchette or 
A redness of the skin and an attach. anterior margin of the perinreeum is 
ment of the umbilical cord to the sometimes torn, or it is lax, and ap
navel, indicate a recent birth. pears to have suffered considerable 
Whether the child was living at its distention. A discharge, (termed the 
birth, belongs to the subject of infan. lochial) commences from the uterus, 
ticide, (q. v.) which is distinguished from the men-

3. The usual signs of delivery sea by its pale colour, its peculiar 
are very well collected in Beck's ex· and well known smell, and its dura
cellent treatise on Medical Jurispru. tion. The lochia are at first ora red 
dence, and are 'here extracted: colour, and gradually become lighter 

If the female be examined within until they cease. 
three or four days after the occur· These signs may generally be 
rence of delivery, the following cir. relied upon as indicating the stllte of 
cumstanees will generally be ob· pregnancy, yet it requires much ex· 
served; 'greater or less weakness, perience in order not to be deceived 
a slight paleness of the face, the eye by appearances. 
a little sunken, and surrounded by a 1. The lochial discharge might be 
purplish or dark.brown coloured mistaken for menstruation, or fluor 
ring, and a whiteness of the skin, albus,' were it not for its peculiar 
like a person convalescing from dis. smell; and lhis it has been found 
ease. The belly is soft, the skin of impossible, by any artifice, to de
the abdomen is lax, lies in folds, and stroy. 
is traversed in various directions by 2. Relaxation of the soft parts 
shining reddish and whitish lines, arises as frequently from menstrua
which especially extend from the tion as from delivery; but in these 
groins· and pubis, to the navel. cases the 09 uteri and vagina are not 
These lines have sometimes been so much tumefied, nor is there that 
termed linedl albicantel, and are tenderness and swelling. The parts 
particularly observed near the um- are found pale and flabby when 
bilical region, where the abdomen all signs of contusion disappear after 
has experienced the greatest disten· delivery; and this circumstance does 
tion. The breasts become tumid not follow menstruation. 
and hard, and on pressure emit a 3. The presence of milk, though a 
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usual sign of delivery, is not always 
to be relied upon, for this secretion 
may take place independent of preg. 
nancy. 

4. The wrinkles and relaxations of 
the abdomen which follow delivery 
may be the consequence' of dropsy, 
or of lankness following great obe. 
sity. This state of the parts is also 
seldom strikmg after the birth of the 
first child, as they shortly resume 
their natural state. 

Vide, generally, 1 Beck's Med. 
Jur. c. 7, p. 206; 1 Chit. Moo. Jur. 
411; Ryan's Med. Jur. ch. 10, p. 
133; 1 Briand, MEld. Leg. lere par. 
tie, c. 5. 

DELUSION, med. juri.,. That 
state of the mind of an individual 
who conceives something exlrava· 
gent to exist, which has no existence, 
and who is incapable of being rea· 
soned out of that absurd conception. 
The individual is of course insane 
or an idiot. For example, .should a 
parent unjustly persist without the 
least ground in attributing to his 
daughter a continued course of pro
pensities and vices, and use her with 
uniform unkindness, there not being 
the slightest pretence or colour of 
reason for the supposition, a just in. 
ference of insanity or delusion is 
presented to the minds of a jury, 
because a supposition long enter· 
tained and persisted in, after argu. 
ment to the contrary, and against the 
natural affections of a parent, sug. 
gests that he must labour under some 
morbid men,tal delusion. 8 Addams's 
R. 90, 91; lb. 180; Hagg. R. 27; 
and see Dr. Connolly's Inquiry into 
Insanity, 1184. Ray, Med. Jur. Prel. 
Views, § 20, p. 41, and § 22, p. 47 ; 
3 Addams, R. 79; 1 Litt. R. 871 ; 
Annales d' Hygiene publique, tom. 8, 
p.370. 

DEMAND, contracta. A claim; 
a legal obligation. Lord Coke says 
that demand is a word of art, and of 
an extent, in its signification, greater 
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than any other word except claim. 
Lilt. sect. 508; Co. Litt. 2111; 2 
Hill, R. :420. Hence a release of all 
demands is, in general, a release of all 
covenants, real aQd personal, condi. 
tions, whether broken or not, annui. 
ties, recognizances, obligations, con. 
tracts, and the like. 3 Tho. (;0. Litt. 
427; 3 Penna. 120; ~ Hill, R. 2~8~ 
But a release of all demands does not 
discharge rent before it is due, if it 
be a rent incident to the reversion; 
for the rent was not only not due, but 
the consideration-the future enjoy. 
ment of the lands-for which the 
rent was to be given, was not execu· 
ted. 1 Sid. 141; ·1 Lev. Y9; OJ Lev. 
:474; Hac. Ab. Release, J. 

DEMAND, practice, is a request 
by one individual to another to do 
a particular thing. Demands are 
either express or implied. In many 
cases an express demand must be 
made before the commencement of 
an action, some of which will be 
considered below; in other cases an 
implied demand is all that the law 
requires, and the bringing of an 
action is a sufficient demand in those 
cases. 1 Saund. :.1::1, note :4. 

A demand is frequently necessary 
to secure to a man all his rights, 
both in actions arising on contracts 
and those which are founded on some 
tort. It is requisite also w ben it i8 
intended to bring the party into con· 
tempt for not performing an order 
which has been made a rule of court. 

1. Whether a demand is requisite 
before the plaintiff can commence an 
action arising on contract, depends 
upon the express or implied stipula. 
tions of the parties. In case of the 
sale of property, for example, to be 
paid for on delivery, a demand of it 
must be made before the commence
ment of an action for non.delivery, 
and proved on the trial, unless it 
can be shown that the seller has inca. 
pacitated himself by a resale and 
delivery of the property to another 
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person. 1 East, R. 204; 5 T. R. 
409; 10 East, R. 359; 5B.&Ald. 
712; 2 Bibb, 280; Hardin, 79; 1 
Verm. 25; 5Cowen,516; 16 Mass. 
453; 6 Mass. 61; 4 Mass. 474; )) 
Bibb, 85; 3 Wend. 556; 5 Munf. 
R. 1; 2 Greenl. 308; 9 John. 361. 
On the same principles, a request on 
a general promise to marry is requi. 
site, unless it be dispensed with by 
the party's marrying aneither person, 
which puts it out of his power to ful. 
fil his contract, or that he refuses to 
marry at any time. 2 Dow. & Ry. 
55; 1 Chit. Pro 57, note (n), and 
438, note (e). A demand of rent 
must always be made before a re-en· 
try for the non· payment of rent. 
Vide Re-entry. When a note is ~ven 
and no time of payment is mentioned 
it is payable immediately. 8 John. 
R. 374; 5 Cowen, R. 516; 1 Conn. 

oR. 404; 1 Bibb, R, 164; 1 Black£. 
R. 233. There are cases where a 
demand was not originally necessary, 
but has become so by the act of the 
obligor. On a promissory note no 
express demand of payment is requi. 
site before bringing an action, but if 
the debtor has tendered the amount 
due" to the creditor on the note, it be. 
comes necessary before bringing an 
action, that a demand should be made 
of the debtor for payment; and this 
sbould be of the very sum tendered. 
1 Campb. 1~1; lb. 474; 1 Stark. R. 
823; 2 E. C. L. R. 409. 

When a debt or obligation is pay. 
able, and no day of payment is fixed, 
it is payable on demand. In omnibus 
obligationibus in quibus dies non 
ponitur, presenti die debitur. Jac. 
Introd.62; 7 T. R. 427; 2 Bam. & 
Cr. 157. 

When demand of the payment of a 
debt, secured by note or other instru. 
ment, is made, the party making it, 
should be ready to deliver up such note 
or instrument,on paymrlnt; or when it 
has boon lost or destroyed. an indemni. 
ty should be offered. 2 Taunt. 61; 3 
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Taunt. 397; 5 Taunt. 30; 6 Mass. R. 
524; 7 Mass. R. 483; 13 Mass. R. 
557; 11 Wheat. R. 171; 4 Yermo R. 
313; 7 Gill & Iohns.78; 3Whart.R. 
116; 12 Pick. R. 132; 17 Mass. 449. 

2. It is requisite in some cases 
arising ez delicto, to make a demand 
of restoration of some right, before 
the commencement of an action. 
The following are examples.-l. 
When the wife, apprentice, or ser· 
vant of one person, has been har. 
boured by another, the proper course 
is to make a demand of restoration 
before an action brought, in order 
to constitute the party a wilful wrong. 
doer, unless the plaintiff can prove 
an original illegal enticing away. 2 
Lev. 6:~; Willes, 582; 1 Peake's 
C. N. P. 55; 5 East, 39; 6 T. R. 
652; 4 Moore's R. 12; 16 E. C. 
L. R. 357.-2. In cases where the 
taking of goods was lawful, but their 
subsequent detention became illegal, 
it is absolutely necessary, in order to 
secure sufficient evidence of a con. 
version on the trial, to give a formal 
notice of the owner's right ° to the 
property and possession, and to make 
a formal demand in writing of the 
deli very of such possession to the 
owner. The refusal to comply with 
such a demand, unless justified by 
some right which the possessor may 
have in the thing detained, will in 
general afford sufficient evidence of 
a conversion. 2 Saund. 47, nole (e) ; 
1 Chit. PI. 179, 180; 1 Chit. Pr. 
566.-3. When a nuisance has been 
erected or continued by a man on 
his own land, it is advisable, parti. 
cularly in the case of a private 
nuisance, to give the party notice 
and request him to remove it, either 
before an l'Iltry is made for the pur. 
pose of abating it, or an action is 
commenced against the wrong.doer; 
and a demand is always indispensa. 
ble in cases of a continuer of such 
nuisance. 2 B. & C; 302; S. C. 
9 E. C. L. R. 96; Cro. Jac. 5M; 
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6 Co. 100, 101; 2 Phil. Ev. 8, 18, aad a childish disposition. It diftilrs 
n.; liD; 1 East, Ill; 7 Vin. Ab. from idiocfaodimbecility. In these 
606; 1 Ayl. Pando 497; Bac. Ab. latter, the powers of the mind were 
Rent, I. Vide articles A~ of never possessed, while in clemency, 
NuiMlJlCe, aod NuiMuace. For the they have been lost. Demency may 
allegation of a demaod or request in also be distinguished from mania, 
a declaration, see article Licet .1I!pi.. with which it is aometimes confound· 
requUU .. ; and Com. Dig. Pleader, ed. . In the former the mind has lost 
C 70; 2 Chit. Pl. 84; 1 Saund. 33, its strength, and thereby the reaaon· 
note :l; 1 Chit. Pl. 32:l. ing faculty is impaired; while in the 

3. When ao order to pay money, latter, the madness arises from an 
or to do any other thing, has been exalLation of vital power, from a mor· 
made a rule of court, a demaod for bid excess of activity. 
the payment of the money, or per- Demency is divided into acute and 
formanee of the thing, must be made chronic. The former is a conse
before an attachment will be issued quence of temporary errors of regi. 
for a contempt. 2 Dowl. P. C. 1138, men, fevers, hemorrhages, &C. and 
448; 1 C. M. & R. 88, 459; 4 Tyr. is susceptible of cure; the latter, or 
869; 2 Scott, 193; 4 Dowl. P. C. chronic demency,maysucceed mania, 
114; 1 Hodges, 197; 1 Har. & apoplexy, epilepsy, masturbation and 
Woll. 216; I Hodges, 157; Id. 337; drunkenness, but is generally that 
4 Dowl. P. C. 86. decay of the mind which occurs in 

DEMAND IN RECONVEN- old age, which is incurable. 
TION, in Louisiana, this term is When clemency in its last stages 
used to signify the demand which the has been fully established, the acts of 
defendant institutes in consequenee the individual of a civil nature will 
of that which the plaintiff has brought be void, because the party had no 
against him. Code of Pro art. 374. consenting mind. Vide Contraetl,· 
Vide Cro .. actioll. Wi'''; 2 Phillim. R. 449. Having 

DEMANDANT, practice. He no legal will or intention, he CBnnot 
who brings a real action, who, in of course commit a crime. Vide 1,.
personal actions, is called plaintiff. Mlnity; Mania. 
Co. Litt. 127; 1 Com. Dig. 85. DEMESNE AS OF FEE. A 

DEMENCY, dementia, fMd.jur., mao is said to be seised ill hu 
is a defect, hebetude, or imbecility of dememe a. of fee of a corporeal in
the understaoding, general or partial, heritaoce because he has a property 
but confined to individual faculties of domimcufll or dewme in the eking 
the mind, particularly those concern· itself. 2 Bl. Com. 106. 
ed in asaociating and comparing ideas, DEMIDlET AS. This word is 
whence proceeds great confusion and used in ancient records for a moiety 
incapacity in arranging the thoughts. or one half. 
1 Chit. Med. Jur. 351 ; Cyclop. Prac- DEMIES, in lOme universities 
tical Med. tit. Insanity; Ray, Med. and colleges this term is synony
Jur. ch. 9; 1 Beck's Med. Jur. 547. mous with ICholar •• Boyle on Chari· 
Demency is attended with a general ties, 129. 
enfeeblement of the moral and intel· DEMISE, contraetl, in its most 
lectual faculties in consequence of age extended signification is a convey
or disease, which were originally well anee either in fee, for life, or for 
developed and sound, and is charac- years. In its more technical mean· 
terised by forgetfulness of the past; ing, it is a lease or conveyance for a 
indifference to the present and future, term of years. Vide Com. L. & 

VOL. 1.-38 

Digitized by Google 



DBM DBIl 

T. lodes, h. t.; Ad. Eject. Index, h. Abbott on Ship. 192; 5 Com. Dig. 
t.; 2 Hill. Ab. 130; Com. Dig. h. t.; 94, n., 505; " Taunt. 54, 55; a 
and the beads there referred to •. Ac- Chit. Comm. Law, 4~6; Barr. Dig. 
cording to Chief Justice Gi\Json, the Ship and Shipping, VII. 
term demise strictly denotes a posthu- DEMURRER, (from the Latin 
mous grant, and DO more. 5 Whart. cUlJIOrari or old French demorrer, 
R.27t1. See 4 Bing. N. C. 678; S. to wait or stay,) in pleading, im. 
C. 3:i Eng. C. L. R. 492. . ports, according to its etymology, 

DEMOCRACY, gOfJerftmmt, is that the objecting party IIIill not pro
that form of government in which c~ed with the pleading, becauae no 
the sovereign power is exercised by sufficient statement has been made 
the people in a body, as was the on the other side; but will wait the 
practice in some of the states of judgment of the court whether be is 
Ancient Greece; the term repre8en- bound to answer, 5 Mod. 232; Co. 
tali.e detllOcracy has been given to Litt. 71, b; Steph. Pl. 61. 
a republican government like that of A demurrer may be for insuffi. 
the United States. ciency either in substance or in 

DEMONSTRATION, is what- form; that is, it may be either on 
ever is said or written to designate the ground that the case shown by 
a thing or person; for example, a the opposite party is essentially in. 
gift of so much money, with a fund sufficient, or on the ground that it is 
particularly referred to for its pay- stated in an inartificial manner; for 
ment, so that if the fund be not the the law requires in every plea, and 
testator's property at his death, the all other pleadings, two things; the 
legacy will not fail, is called a de- one that it be in matter sufficient; 
IOOnstrative legacy. 4 Vee. 751; the other that it be deduced and es
Lownd. Leg. 85; Swinb. 485. A pressed according to the forma or 

. legacy given to James, ,who married law; and if either the one or the 
my cousin, is demonstrative; these other of these be wanting, it is cause 
aspressions present the idea of a of demurrer. Hob. 164. A demur
demonstration, there are many rer, as in its nature, so also in its 
James, but only one who married form, is of two kinds; it is either ge
my cousin. Vide Ayl. Pando 130. neral or special 
Dig. 12, 1,6; lb. 35, 1,34. Inst. With respect to the effect of a 
2, 20, 30. demurrer, it is, first, a rule, that a 

DEMURRAGE, mar.lalll. The demurrer admits all such matters 
freighter of a ship is bound Dot to of fact as are sufficiently pleaded. 
detain it, beyond the stipulated or &C. Abr. Pleas N 3; Com. Dig. 
usual time, to load, or to deliver the Pleader, Q 5. Again it is a rule that. 
cargo, or to sail. The astra days on a demurrer, the court will con
beyond the lay days (being the days sider the whole record, and giva 
allowed tQ load and unload the car· judgment for the party who, on the 
go,) are called the, days of demur- whole, appears to be entitled to it. 
rGfle; and that term is likewise apo Com. Dig. Pleader, M 1, M 2; Hac. 
plied to the payment for such delay, Abr. Pleas, A, N 3; 5 Rep. 29 a; 
and it may become due. either by Hob. 56; 2 Wils. 150; 4 East, 
the ship's detention, for the purpose 502; 1 Saund. ~85, n. 5. For ex
of loading or unloading the cargo, ample, on a demurrer to the repli
either before, or eluring, or after the cation, if the court think the repli
voyage, or in waiting for convoy. 3 cation bad, but perceive a substantial 
Kent. Com. 159; 2 Marsh, 721; fault in the plea, they will give 
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judgment, not to. the defendant, but 
for the plaintiff, 2 Wils. R. 160, 
provided the declaration be good; 
but if the declaration also be bad in 
mbstance, then upon the same prine 
ciple, judgment would bA given for 
the defendant. I; Rep. 29 a. For, 
when judgment is to be given, whe
ther the issue be in law or fact, and 
whether the cause have proceeded 
10 issue or not, the court is always 
to examine the whole record, and 
adjudge for the plaintiff or defend
at, according to the legal right, 
as it may on the whole appear. It 
is, however, subject to the following 
exceptions: first, if the plaintiff de
mur to a plea in abatement, and the 
mort decide against the plea, they 
will give judgment of respondeat 
GUSter, without regard to any defect 
in the declaration. Lutw. 159<!, 
1667; 1 Salk. 212; Carth. 172; 
8800Ddly, the court will not look 
back inllo the record, to adjudge in 
favour of an apparent right in the 
plaintiff, unless the plaintiff have 
himself pllt his action upon that 
ground. 6 Bam. & Ald. 607; lastly, 
the court, in examining the whole 
record, to adjudge according to the 
apparent right, will consider the right 
in matter of substance, and not in 
reapect of mere fonn such as should 
bave been the subject of a special 
demurrer. 2 Vent. 198-222. 

There can be no demurrer to a 
demurrer; for a demurrer upon a 
demurrer, or pleading over when 
an issue in fRCt is offered, is a dis
continuance. Salk. 219; Bae. Abr. 
Pleas, N 2. 

See in general 88 to demurrers, 
Dac. Abr. Pleas, N; Com. Dig. 
Pleader, Q; Saund. Rep. Index, tit. 
demurrers; Lawes Civ. Pl. ch. 8; 
1 Chit. PI. 639-649. 

DEMURRER, SPECIAL, in 
pltatli"K' A special demurrer is 
one which excepts to the sufficiency 
of the pleadings on the opposite aide, 

DEM 441 

and shows specifically the nature 
of the oh;eetioo and the particular 
ground of ezception. Co. Litt. 72, 
a; Bae. Abr. Pleas, N 5. A spe
cial demurrer is necessary, where 
it turns on matter of form only; 
that is where notwithstanding such 
objections, enough appears to entitle 
the opposite party to judgment, as 
far as relates to the merits of the 
cause. For by two statutes, 2T 
Eliz. ch. 5, and 4 Ann, ch. 16, 
paased in a view to the discourage
ment of merely formal objections, it 
is provided in nearly the same terms, 
that the judges "shall give judg
ment according to' the very right of 
the cause and matter in law shall 
appear unto them, without regard
ing any imperfection, omission, de
fect or want of form, except those 
only which the party demurring 
shall specifically and particularly set 
down and express, together with hi. 
demurrer, as the causes of the 
same." Since these statutes, there
fore, no mere matter of form can be 
objected on a general demurrer; 
but the demurrer must be in the 
special fonn, and the objection spe
cifically stated. But, on the other 
hand, it is to be observed, that, un
der a s~al demurrer, the party 
may, on the argument, not only take 
advantage of the particular faults 
which his demurrer specifies, but 
alao of all objections in substance, 
or regarding the very right of the 
cause, (as the statute expresses it) 
as do not require, under those sta
tutes, to be particularly set down. 
It follows, therefore, that unless the 
o~jection be clearly bf this substan
tial kind, it is the safer course, in 
all cases, to demur specially. Yet, 
where a general demurrer is plainly 
sufficient, it is more usually adopted 
in practice; because the effect or 
the special fonn being to apprise 
the opposite party more distinctly or 
the nature of the objection, it is at-
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tended with the inconvenience of ena-, R. 194. Strictly speaking, this is 
bling him to prepare to maintain his not a demurrer, which is an instru
pleading by argument, or of leading I ment that admits facts stated, for the 
to apply the earlier to amend. With I purpose of taking the opinion of the 
respect to the degree of particularity, court; but by an abuae of the term, 
with which, under theae statutes, the 'I the witness's objection to answer is 
special demurrer muat assign the I called a demurrer, in the popular 
ground of objection, it may be obo aenae. Gresl. Eq. Ev. 61. The 
served. that it is not sufficient to court are judicially to determine their 
object, in general terma, that the validity. The witoeaa must stale his 
pleading is "uncertain, defective, objection very carefully, for these 
and informal," or the like. but it demurrers are held to strict rules, and 
is necessary to show in what respect. are readily overruled if they cover 
uncertain, defective. and informal. too much. 2 Atk. 524; 1 Y. & J. 
1 Saund. 161. n. 1; 337 b, n. 3; 32. 
Steph. PI. 159-161; 1 Chit. Pl. DEMY SANKE or SANGUE, 
642. this is a bar~rous corruption of demi 

DEMURRER, GENERAL, in sang, AalJ-blood, (q. v.) 
pleading. A general demurrer is DENARII. An ancient general 
one which excepts to the sufficiency term for any sort of pec.lftia n .... e· 
of some previous pleadings in gene. rata. or ready money. The French 
ral lerma, without showing specifi- use the word denier in the same 
cally the nature of the objection; aenae: payer de aea propres deniers. 
and such demurrer is sufficient, DENARIUS DEI, a term uaed in 
when the objection is on matter of some countries to signify a certain 
substance. Steph. PI. 159; 1 Chit. sum of money which is given by one 
PI. 639; Lawes, Civ. PI. 167; Bac. of the contractingparticstotheother, 
Abr. Pleas, N I); Co. Lit. 72 a. as a sign of the completion of the 

DEMURRER TO EVIDENCE, contract. It does not however bind 
in practice. A demurrer to evi- the parties; he who received it may 
dence is analogous to a demurrer in retum it in a limited time, or the other 
pl~; the party from whom it may abandon it, and avoid the eng&geo 
comes declaring that he will not pro- mente It differs from orrh. in this, 
ceed, becauae the evidence offered on that the lauer is a part of the CODBi. 
the other side, is not sufficient to deration, while the demari". dei is DO 

maintain the issue. Upon joinder in part of it. 
demurrer, by the opposite party, the DENIZEN, A'ngli,l law, is an 
jury are, in general, discbaraed from alien bom and who has obtained, u 
giving any verdict, 1 Arch. Pr. ] 86; dOfUltiorae k/ri.,letters.patent to make 
and the demurrer being entered on him an English subject. He is inter
record. is afterwards argued and de- mediate between a natural bOm subject 
cided in the court in bane; and the and an alien. He may take lands 
judgment there given upon it, may by purchase or devise, which an alien 
ultimately be brought before a court cannot, but he is incapable of takiDg 
oferrar. See 2 H. BI. 187; 4 Chit. by inheritance. 1 BI. Com. 374. In 
Pr.15. the United States there is no such 

DEMURRER TO INTERRO- condition among the people. 
GATORIES. By this phraae is un- DENUNCIATION, cri •• la.". 
deratood the reaaona which a witness This term is used by the civilians to 
tenders for not answering a particular signify the act by which an indivi· 
question in interrogatories. 2 Swanat. dual informs a public ofticer. whoee 
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duty it is to prosecute offenders, that lary of Itate, (q. T.) Acts of 27th 
• crime has been committed. It dif.. July, 1789; 15th Sept. 1789, s. 1; 
tars from a complaint, (q. v.) Vide there shall be in such department an 
1 Bro. V. L. 447; 2 lb. 8,,9; Ayt. inferior officer, to be appointed by 
Parer. 210; Poth. Proc. Cr. sect. 2, the secretary, and employed therein, 
t 2. as he shall deem proper, to be called 

DEODAND, Engli,h lall'. This the ehiif tlerk of tAe departmml 
word is derived from Deo dantlum, of .tate, (q. v.) Act of 27th July, 
to be given to God; and is meant to 1789, s. 2. He may employ besides 
designate any unhappy instrument, one chief clerk, wh~ compensation 
whether it be an animal or inanimate shall not exceed two thousand dol. 
thing which has caused the death 'of lars per aonum, two clerks, whose 
a man or mischance without the will compensation shall not exceed one 
or tault of himself or of any other thousand and six hundred dollars 
man. 3 lost. 67; Hawk. bk. 1, c. each; four clerks, whose compensa. 
8. The deodand is forfeited to the tion shall not exceed one thousand 
king and was formerly applied to fourhundred dollars each; one clerk, 
pious uses. whose compensalion shall not exceed 

DEPARTMENT. A portion of one thousand dollars; two clerks, 
a country. In France the country is whose compensation shall not exceed 
divided into departments, which are eight hundred dollars each; one mea. 
somewhat similar to the counties in senger and assistant, at a compensa. 
this country. The United States tion not exceeding one thousand and 
have been divided iuto military depart. fifty dollars per annum; one SlJper. 
ments including certain portions of intendent of the patent office, whose 
the country. 1 Pet. 293. ' compensation shall not exceed one 

DEPARTMENT OF THE thousand five hundred dollars; and, 
NAVY, gODerllmtllt. The act of in the patent office, one clerk, whose 
the 80th of April, 1798, 1 Story's compensation shall not exceed one 
Laws, 498, establishes an executive thousand dollars; one machinist, at 
department under the denomination of a compensation not exceeding seven 
the department of the navy, the chief hundred dollars; and one messenger 
officer of which shall be called the at a compensation not exceeding four 
MCf'ttarg of 'Ae fI4'IJg, (q. v.) A hundred dollars per annum. Act of 
principal clerk, and such other clerk 2tith May, 18:.14; Act of 20th April, 
88 he shall think necessary, shall be ISI8, s. 2. By the act of2d March, 
appointed by the secretary of the 1827,:i Story's Laws, 21161, he is 
navy, who shall be employed in such authorised to employ in the state de. 
manner as he shall deem most ex· partment, one additional clerk, whose 
pedient. In case of vacancy in the compensation shall not exceed sixteen 
office oftIie800retary, by removal or hundreddollars; twoadditionalclerka, 
otherwise, it shall be the duty of the whose compensation shall not exceed 
principal clerk tb take charge and one thousand dollars each; and one 
custody of all books, records, and additional clerk for the patent office, 
documents of said office. lb. s. 2. whose compensation shall not exceed 

DEPARTMENT OF STATE, eight hundred dollars. 
~of't1'1lmm'. The laws of the United DEPARTMENT OF THE 
States provide that there shall be an TREASURY OF THE UNITED 
executive department, denominated ST A THS, gO'lJer1lml.'nt. The depart. 
the tkparlment oj ,'at~; and a prin- ment of the treasury is constituted 
cipelofficer therein, called the .eere· of the following officers, namely, 

8S· 
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the «~,.,., oj'. "...,." (q. v.) suant to the declaration or plea, and 
the head of the department, two which does not 8Upport and fortify it. 
comptrollers, five auditors, a treasu. Co. Litt. 304, a; ~ Saund. 84, a, Do 

rer, a register, and a commissioner (1); 2 Wils. 98; 1 Chit. Pl. 619. 
of the land office. Each of these A departure in pleading is never aI. 
officers is required to perform certain lowed, for the record would, by such 
appropriate duties, in which they means, be spun out into endless pro
are assisted by numerous clerks. lixity; for he who has departed from 
They are prohibited from carrying and relinquished his first plea, might 
on the business of trade or com· resort to a second, third, fourth, or 
merce, from being the owners or even fortieth defence; pleading would, 
part owners of any sea vessel, from by such means, become infinite. He 
buying any public lands, from dis- who had a bad cause, would never 
posing or purchasing any securities be brought to issue, and he who had 
of any state or of the United States, a good one, woul~ never obtain the 
from receiving or applying to their end of his suit. Summary on Plead. 
own use any emolument or gain in jog, 92; 2 Saund. 84, a. n.(I); 16 
transacting business in this depart. East, R. 39; 1 M. & S. 395; Com. 
ment, other than what shall be al. Dig. Pleader, (F i), (F 11); Bac. 
lowed by law, under the penalty of Abr. Pleas, L; Yin. Abr. Departure; 
three thousand dollars, and of being 1 Archb. Civ. Pl. 2.t7, 258; 1 Chit. 
removed from office, and being there. Pl. 618. 
after incapable of holding any office DEPENDENCY, is a territory 
under the United States. Gord. Dig. distinct from the country in which 
art. 228 to 248. the, supreme sovereign power resides, 
. DEPARTMENT OF WAR, but belonging rightfully to it, and 
pmamerd. The act of the 7th of subject to the laws and regulations 
August, 1789, 1 Story's Laws,31, which the sovereign may think pro
creates an executive department, to per to prescribe; it differs from a 
be denominated the department of coloray, because it is not settled by 
war ; and there shall be a prin. the citizens of the sovereign or mo
cipal officer therein, to be called the ther state, and from pouuaOll, be
aecreta.,., for 'he depa.rlmerd oj !Da.r, cause it is held by other title than 
(q. v.) There shall be in the said that of mere conquest; for example, 
department, an inferior officer, to be Malta was considered a dependency 
appointed by the secretary, to be of Great Britain in the year 1813. 
employed therein, and to be called 3 Wash. C. C. R. 286. Vide Ace 
the chief clerk in the department of Congress of 1st March, 1809, 
of war, and who, whenever the said commonly called non.importatioa 
principal officer shall be removed by law. 
the president, or in any other case of DEPONENT, eitnea, ODe who 
vacancy, shall, during such vacancy, gives information on oath or affirmao 

have the charge and custody of all tion, respecting lOme facts known to 
records, books and papers, appertain- him, before a magistrate; he who 
ing to the said department. lb. makes a deposition. 

, DEPARTURE,pkading, is said DEPOPULATION. In its most 
to be when a party quits or departs proper signification, is the destruc
from the case or defence which he tion of the people of a country or 
has first made, and has recourse to place. This word is, however, taken 
another; it is when his replication rather in a passive than an acUye 
or rejoinder CODtains matter not pur· sense; we say depopulatioD, to cia-
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'aigoate the diminution of' its inhabit- sive with the wroog. Jones's Ballm. 
ants, arising either f'rom violent 48. 
cauaes, or the want of multiplication. Deposits are again divided by the 
Vide 12 Co. 30. civil law into simple d~ts, and 

DEPORTATION, dtri1141D, was sequestrations; the former is when 
among the Romans,a perpetual ban· there is but one party depositor, (of 
isbment, depriving the banished of whatever number composed,) having 
his rights as a citizen; it differed a common interest; the latter is 
from relegation, (q. v.) and exile, where tbere are two or more deposi
(q. v.) 1 Bro. Civ. Law, 125 note; tors, having each a different and ad
Inst. I, 12, 1 and 2; Dig. 48, 22, verse interest. See SequutrGtitm. 
14, 1. These distinctions give rise to very 

DEPOSIT, contracl6, is usually di1ferent considerations in point of 
defined to be a naked bailment of responsibility aod rights. Hitherto 
goods to be kept for the bailor, with· they do not seem to have been incor
out reward, and to be returned when p'?rated in the common law, tbough 
he shall require it. Jones's Bailm. If' cases should arise, the principles 
36, 117; 1 Bell's Comm. 257. See applicable to tHem would scarcely 
also Dane's Abr. ch. 17, art. 1, § 3. fail of'reoeiving general approbation, 
Story on Bailm. c. 2, § 41. Pothier, at least, so far as they affect the 
defines it to be a contract, by whicb rights and the responsibilities of' the 
one of' the contracting parties gives parties. Cases of' judicial sequestra
a thing to another to keep, who is to tion and deposits, especially in courts 
do so gratuitously, and obliges him- of chancery and admiralty, may 
&elf to return it, when he shall be hereafter require the subject to be 
requested. Traite du Depbt. See fully investigated. At present, there 
Code Civ. tit. 11, c. 1, art. 1915; have been few cases, in which it bas 
Louisiana Code, tit. 13, c. 1, art. been necessary to consider upon 
2897. whom the loss should fall when the 

Deposits, in the civil law, are di- property has perished in the custody 
visible into two kinds; necessary of the law. Story on Bailm. § 41-
and voluntary. A necessary deposit 46. 
is such as aril6S from pressing neces· There is another class of deposits 
Bity, as, for instance, in case of a fire, noticed by Pothier, and called by 
a saipwreck, or other overwhelming him irregular depoIit. This arises, 
calamity; and thence it is called when a party having a sum of money 
fftilmlbile depolitrma. Louis. Code, which he does not think saf'e in his 
2936. A voluntary deposit is such own handlil, confides it to another, 
as arises without any such calamity, who is to return him, not the same 
from the mere consent or agreement money, but Ii like sum when be shall 
of the parties. Dig. lib. 16, tit. 3, demand it. Poth. Traii8 du Depbt, 
§ 2. This distinction was material ch. 3, § 3. The usual deposit made 
in the civil law, in respect to tbe by a person dealing with a bank is of 
remedy, for in voluntary deposits tbe this nature. The depositor, in such 
action was only ill limplum; in tbe caee, becomes merely a creditor of 
otJaer ill duplum, or two-fold, when· the depositary for the money or other 
ever the depositary was guilty of thing which he binds himself' to re
any defiault. The common law has tum. Tbis species of deposit is also 
made no such distinction, and, there- called an i"'Foper depoIit, to dis
fore, in a necessary,deposit, the rem· tinguish from one that is regular and 
edy is limited to damages co-exteD· prqpcr, and whioh latter is some-
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times called a ,~cial deponl. 1 Jones's Bailm. 82, 83. As to the 
BeU's Com. 257, 8. See 4 Black£. care which a depositary is bound to 
R. 395. to use, see 2 Ld. Raym. 909,914; 

There is a kind of deposit, which 1 Ld. Raym. 655; 2 Kent's Comm. 
may, for distinction's sake, be called' 438; 17 Mass. R. 479, 499; 4 
a quaBi depo8it, which is governed Burr. 2:l98; 14 Serg. & Rawle, 275; 
by the same general rule as common Jones's Bailm. 8 i Story on Bailin'. ~ 
deposits. It is when a party comes 63, 64. 
lawfully to the possession of another The depositary is bound to retum 
person's property by finding. Under the deposit ira i"di"iduo, and in the 
such circumstances, the finder seems same state' in which he received it; 
bound to the same rea..'IOnable care of if it is lost, or injured, or spoiled by 
it, as any voluntary depositary ez his fraud, or gross negligence, he is 
contractu. Doct. & Stu. Dial. 2, responsible to the extent of the loss 
ch. 38. Story on Bailm. § 85; and or injury. Jones's Bailm. 36, 46, 
see Bac. Abr. Bailm. D. 120; 17 Mass. R. 479; ~ Hawk. 

See further on the subject of depa- N. Car. R. 145; 1 Dane's Abr. ch. 
sits, Louis. Code, tit. 13; Bac. Abr. 17, art. 1 and 2. He is also bound 
Bailment; Digeste, depoBiti ~l con- to restore, not only the thing deposit
tra; Code, lib. 4, tit. 34; Inst. lib. ed, but any increase or profits, which 
3, tit. 15, § 3; Nov. 73 and 78; may have accrued from it; if an 
Domat, liv. 1, tit. 7; et tom. 2, liv. animal deposited brings young, the 
8, tit. 1, s. 5, n. 26. latterare to be delivered to the owner. 

DEPOSITARY, contract.. He Story on Bailm. § 99. 
with whom a deposit is confided or In general it may be laid down 
made. It is of the essence of the that a depositary has no right to use 
contraet of deposit, that it should be the thing deposited. Bac. Abr. 
gratuitous on the part of the deposi- Bailm. D; Jones's Bailm. 81, 82; 
tary. 9 M. R.470. Being a bailee 1 Dane's Abr. ch. 17, art. 11, ~ 2. 
without reward, the depositary is But this proposition must be received 
bound to slight diligence only, and with many qualifications. There 
he is not therefore answerable except are certain cases, in which the use 
for gross neglect. 1 Dane's Abr. of the thing may be necessary for 
00. 17, art. 2. But in every case the due prese"alion of the deposit. 
good faith requires, that he should There are others, again, where' it 
take reasonable care; and what is would be mischievous; and others, 
reasonable care, must materially de- again, where it would be, if not bene
pend upon the nature and quality of ficial, at least indifterent. Jones's 
the thing, the circumstances under Bailm. 81. 82; Owen's R. 123, 124; 
which it is deposited, and sometimes 2 Salk. 522; 2 Kent's Comm. 4tW). 
upon the character and confidence, The best general ride on the subject 
and particular dealing of the parties. is to consider, whether there mayor 
See 14 Serg. & Rawle, 275. The may not be an implied consent, on 
degree of care and diligence is not the part of the owner to the use. 
altered by the fact, that the depositary If the use would be for the benefit of 
is the joint owner of the goods with the deposit, the assent of the owner 
the depositor; for in such a case, if may well be presumed; if to his in
the possessor is guilty of gross oegli- jury or perilous, it ought not to be 
gence, he will still be responsible, in presumed; if the use would be indif
the same manner as a common depa- ferent, and other circumstances do 
litary, having DO interest in the thing. not incline either way, the U88 DIlly 
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be deemed not allowable. Jones'. before any chancellor, justice, or 
Bailm. 50, 81; Story on Bailm. judge of a supreme or superior court, 
~ 90.. mayor, or chief magistrate of a city, 

DEPOSITION, eoidenu, is the or judge of a county court or court 
testimony of a witness reduced to .of common pleas of any of the U ni. 
writing in due formof law, taken by ted States, not being of couoael or 
virtue of a commission or other au· attorney to either of ~e parties, or 
thority of a competent tribunal. interested in the event of the cause; 
Before it is taken the witness ought provided that a notification from the 
to be sworn or affirmed to declare magistrate befere whom the deposi. 
the truth, the whole truth, and no- tion is to be taken to the adverse 
thing but the truth. It should pro- party, to lIB present at the taking of 
perly be written by the commissioner the same, and to put interrogatories, 
appointed to take it, or by the wit. if he think fit, be first made out and 
ness himself; 8 Penna. R. 41; or by served on the adverse party, or his 
one not interested in the matter in attorney, as either may be nearest, ir 
dispute, who is properly authorised either is within one hundred miles of 
by the commissioner. 8 Watts's R. the place of such caption, allowing 
406, 524. It ought to answer all the time for their attendance after being 
interrogatories, and be signed by the notified, not less than at the rate of one 
witness when he can write, and by day, Sundays exclusive, for every 
the commissioner: when the witness twenty miles traveL And in causes 
cannot write it ought to be 80 stated, of admiralty and maritime jurisdic. 
and he should make his mark or tion, or other causes of seizure, when 
cross. Depositions in criminal cases a libel shall be filed, in which an ad. 
cannot be taken without the consent verse party is not named, and depo
of the defendant. Vide, generally, sitions of persons, circumstanced as 
1 Phil. Ev. 286; 1 Vern. 413, note; aforesaid, shall be taken before a 
Ayl. Pando 206; 2 Supp. to Ves. jr. claim be put in, the like notification, 
309; 7 Vm. Ab. 553; 12 Vin. Ab. as aforesaid, shall be given to the 
107; Dane~. Ab. Index, h. t.; Com. person having the agency or posses
Dig. Chancery, P 8, T 4, T 5; Com. sion of the property libelled at the 
Dig. Testmoigne, C 4. time of the capture or seizure of the 

The act of September 24, 1789, S. same, if known to the libellant. And 
30, 1 Story'. L. U. S. 64, directs every person deposing as aforesaid, 
that when the testimony of any per. shall be carefully examined and cau· 
80Il shall be necessary in any civil tioned, and sworn or affirmed to testi. 
cause depending in any district, in fY flu whole trulh, and shall sub
any court of the United States, who scribe the testimony by him or her 
.haIl live at a greater distance from given, after the same shall be re
the place of trial than one hundred duced to writing, which shall be done 
miles, or is bound on a voyage to only by the magistrate taking the 
sea, or is about to go out of the Uni. deposition, or by the deponent in his 
ted States, or out of such district, presence. And the deposition, 80 

and to a greater distance from the taken shall be retained by such mao 
place of trial than as aforesaid, before gistrate, until he deliver the same 
the time of trial, or is ancient, or with his own hand into the court for 
very infirm, the _ deposition of such which they are taken, or shall, loge
person may be taken, de bene esse, ther with a certificate of the reasons 
before any justice or judge of any of a8 aforesaid, of their being taken, 
the courts of the United States, or and of the notice, if any given, to 
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the adrerae party, be by him, the equity, may, according to the ~ 
IIlid magistrate, aealed up and direct- ill chancery, direct to be taken. 
ed to such court, and remain under The act of January 24, 1827, 8 
his seal until opened in court. And Story's L. U. S. 2040, authorises the 
any person may be compelled to ap- clerk of any court of the United 
)leal' and depoae as aforesaid, in the States within which a witness reside8 
aame manner as to appear and testity or wherc he is found, to issue a sub
in court. And in the trial of any pama to compel the attendence of 
cause of admiralty 01' maritime juris- such witness, and a neglect of the 
diction in a district court, the decree witness to attend may be pun
in which may be appealed from, if ished by the court whose clerk haa 
either party shall suggest to and issued the subpama as for a con
aatisfy the court, that probably it will tempt. And when papers are wanted 
not be in his power to produce the by the parties litigant the judge of 
witnesses, there testifying, before tbe the court within which they are, may 
circuit court, should an appeal be issue a subpama duces tecum, and 
had, and shall move that their testi- enforce obedience by punishment as 
mony shall be taken down in writing, for a contempt. 
it shall be so done by the clerk of the For the form and sty Ie of deposi-
court. And if an appeal be had, tions, see Gres!. Eq. Ev. 77. 
such testimony may be used on the DEPOSITOR, CODtracl., is he 
trial of the same, if it shaH appear who makes a deposit. He is geoe
to the satisfaction of the court, which rally entitled to receive the deposit 
ahall try the appeal, that the witness- from the depositary, but to this rule 
ell are tben dead, or gone out of the there are exceptions; as when the 
United States,ortoa greater distance depositor at the time of making the 
than as aforesaid, from the place deposit had no title to the property 
where the court is sitting; or that, by deposited, and the owner claims it 
reason of age, sickness, bodily in- from the depositary, the depositor 
firmity, or imprisonment, they are cannot recover it; and for this rea
unable to travel and appear at court, son, that he can never be in a better 
but not otherwise. And unless the situation than the owner. 1 Bam. 
same shall be made to appear OIl the & Ald. 450; 5 Taunt. 759. As to 
trial of any cause, with respect to the place where the depositor is 
witnesses whose depositions rna y have entitled to receive his deposit, see 
been taken therein, such depOsitions Story on Bailm. ~ 117-120. 
shall not be admitted or used in the DEPREDATION,.Frmel 10"', 
cause. p~, That nothing here- is the pillage which is made of the 
in IIhall be construed to prevent any goods of a decedent. Ferr. Mod. h. to 
court of the United States from grant- DEPRIVATION, ecclesiollieal 
jng a dedimus protestatem, to take puni.lment, is a censure by which a 
depositions according to common clergyman is deprived of his parson
use.ge, when it may be necessary to age, vicarage, or other ecclesisstical 
prevent a failure or delay of justice; promotion or dignity. Vide Ayl~'. 
which power they shall severallypoe- Parerg. 206; 1 BI. Com. 39ll. 
eess; nor to extend to depositions DEPUTY, one authorised by an 
taken in perpetuam rei memoriam, officer to exercise the office or right 
which, if they relate to matters that which the officer possesses, for and 
may be cognizable in any court of in place of the latter. In (tf1Iet8I 
the United States, a circuit court, on ministerial officers can appoint depu. 
application thereto made as a court of ties, Com. Dig. Officer, D 1, unleaa 
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the oftiee is to be exercised by the DERELICT, ~ latD. TIu. 
miniaterial officer in person; and term is applied in the common law 
where tbe office partakes of a judi. in a difterent II8D8e from what it bean 
cial and ministerial character, ale in the civil law. In the former it is 
though a deputy may be made of applied to landa left by the aea. 
mioisterialacts, ODe cannot be made When so lell by degrees the derelict 
to authoriae the performance of a land belongs to the owner of tbe soil 
judicial aet; a sberi1f carmot there- adjoining, but when the sea retiree 
fore make a deputy to hold an inqui. suddenly, it belongs to tbe govern· 
sition, UDder a writ of inquiry, though ment. 2 BI. Com. 26:.l; 1 Bro. Civ. 
he may appoint a deputy toserve a Law, 239. 
writ. In general a deputy bas DERELICTO, cieil laID, are 
power to do every act which his goods voluntarily abandoned by their 
principal migbt do; but a deputy owner; he must, bowever, leave 
caooot make a deputy. A deputy them, not only line ~ rerterlendi, 
should always act in the name of his hut also line animo ref'erlentii; bis 
principal. The principal is liable intention to abandon them may be 
for the deputy's acts performed by inferred by a great length of time 
him as sucb, and for tbe neglect of during which be may have been out 
the deputy. Dane's Ab. vol. 3, c.' of possession, without any aUempt 
76, a. 2; and the deputy is liable to regain it. 1 Bro. Civ. Law, 2:i9; 
himself to the person injured for his 2 Bro. Civ. Law, 51; Wood's Civ. 
own tortious acts. Dane's Ab.lndex, Law, 156; ] 9 Amer. Jur. 219, 221, 
h. t.; Com. Dig. Officer, D ;-Vis- 2:l2; Dane's Abo Index, h. t.; L 
count, B; Vide 7 Vine Ab. 556; Ware's R. 41. 
Arch. Civ. Pl. 68; 16 John. R. lOB. DEROGATION, cillilla"" is the 

DEPUTY ATTORNEY GE- partial abrogation of a law; to dero
NERAL, an officer appointed by the gate from a law is to enRet some
attorney.general, who is to hold bis thing which is contrary to it; to 
office during the pleasure of the abrogate a law is to abolish it entire
laUer, and whoae duty it is to per. Iy. Dig. lib. 50, t. 17, I. 102. 
form, within a apecified district, the DESCENDANTS are the pas
duties of the attorney.general. He terity, or thoae who have issued from. 
must be a member of the bar. an individual, and include his chil. 

DEPUTY DISTRICT A TTOR. dren, graodchildJl8D, and their chilo 
NE YS. The act of congress of d ren to the remotest degree. A mbl .. 
Marcb 3, 11'115, 2 Story L. U. S. 3Q7; 2 Bro. C. C. 30; lb. 280; 8 
1530, Iluthorises and directs the dis- Bro. C. C. 367; 1 Rop. Leg. 115 •. 
triet attorneys of the United States to The descendants form what is called. 
appoint by warrant, an attorney 88 the direct descending line. Vide 
their substitute or deputy in all cases I.int. The term is opposed to that 
when necessary to sue or prosecute of ascendants, (q. v.) There is a· 
for the United States, in any of the diIFerenr.e between the number o£ 
state or county courts, by that act ascendants and detllCeDdantswhich a 
invested with certain jurisdiction. man may have; everyone has the 
within the sphere of whose jurisdic. same order of ascendants. though. 
lion the said district attorneys do not they may not be exactly Illike as to 
themselves reside or practice; and numbers. because some may be des
the said substitute or deputy shall be cended from a. common ancestor. Tn 
sworn or affirmed to the faithful exe- the line of descendants they fork 
cution of his duty. diffinoeotly according to the number 
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of children, and continue longer or may be. This rule is in favour of 
aborter as generations continue or ~e equal claims of the deacendiog 
cease to exist. Many families be- line, in the same degree, without 
come extinct for want of descendants distinction of sex, and to the ucla. 
while others will last to the remotest sion of all other cla(mants. The 
ages; the line of descendants is following example will illustrate it; 
therefore diversified in each family. it consists of three distine.t cases: 1. 

DESCENDER. Vide Formedoll. Suppose Paul should die seilM!d of 
DESCENT. Hereditary succes· real estate, leaving two BOns and a 

sian. Descent is the title, whereby daughter, in this case the estate 
a person, upon the death of his an· would descend to them in equal 
cestor, acquires the estate of the lat·· parts; but suppose, 2, that instead 
ter, as his heir at law. This man· of children, he should leave several 
ner of acquiring title is directly op- grandchildren, two of them the chilo 
posed to that of purchase, (q. v.) It dren of his BOn Peter, and one the 
will be proper to consider 1, what BOn of his son John, these will in. 
kind of property descends; and, 2, herit the estate in equal proportions ; 
the general rules of descent. or, 3, instead of children and grand. 

§ 1. All real estate, and all free. children, suppose Paul left ten great 
hold interest in land descend to the grandchildren, one the lineal de· 
heir. And, as being accessorY to scandant of his son John, and nine 
the land and making a part of the the descendants of his son Peter, 
inheritance, fixtures, and emble. these, like the others, would partake 
ments, and all things annexed to, or equally of the inheritance as tenants 
connected with the land descend with in common. According to Cban. 
it to the heir. Terms·for years and cellor Kent, this rule prevails in aU 
other estates less than, freehold, pass the United States, with this varia· 
to the executor, and are not subjects tion, that in Vermont the male de. 
of descent. It is a rule at common scendants take double the share of 
law that no one can inherit real es· females; and in South Carolina, the 
tate unless he was heir to the person widow takes one.third of the estate 
Za.t m.ed. This does not apply as in fee; and in Georgia, she takes a 
a general rule in the United States. child's share in fee, if there be any 
Vide article Poueuio fratm. children, and, if none, she then takes 

§ 2. The general rules of the law in each of those states, a moiety, of 
of descents. the estate. In North and South 

1. It is a general rule in the law Carolina, the claimant takes in all 
of inheritance, that if a person own· cases, per Ilirpe., thoug~ standing 
ing real estate, dies seised, or as in the same degree. 4 Kent, Com. 
owner without devising the same, 371; Reeves's Law of Desc. pal. 
the estate shall descend to his de. lim " Griff. Law Reg., answers to 
scendants in the direct line of lineal the 6th interr. under the head of 
descent, and if there be but one per. each state. In Louisiana the rule 
son, then to him or ber alone; and if is, that in all cases in which repre
more than one person, and all of sentation is admitted, the partition is 
equal degree of consanguinity to the mllde by roots; if one root has pro
ancestor, then the inheritance shall. duced several branches, the subdivi· 
descend to the several persons as sion is also made by root in each 
tenants in common in equal parts, branch, and the members of the 
howeter remote from the intestate branch take between them by heads. 
the common degree of consanguinity Civil Code, art. 895. 
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2. It is also a rule that if a per. 3. When the owner of land diee 
80n dying seised, or as owner of the without lawful issue, leaving parents, 
land, leaves lawful issue of different it is the rule in some of the states, 
degrees of consanguinity, the inheri. that the inheritance shall Q6Ce1Id to 
tance shall descend to the children them, first to the father, and then to 
and grand-children of the ancestor, the mother, or jointly to both, UD' 

if any be living, and to the issue of der certain regulations prescribed by 
such children and grand-children as statute. 
shall be dead, and so on to the re- 4. When the intestate dies with. 
motest degree, as tenants in com· out issue or parents, the estate de.
mon; but such grand-children and scends to his brothers and sistel'l!. 
their descendants, shall inherit only and their representatives. When 
such share as their parents respec- there are such relations, and all of 
tively would have inherited if living. equal degree of consanguinity to the 
This rule may be illustrated by the intestate, the inheritance descends 
follbwing example: 1. Suppose to them in equal parts, however re
Peter, the ancestor, had two chil. mote from the intestate the common 
dren, John, dead, (represented in the degree of consanguinity may be. 
following diagram by figure 1,) and When all the heirs are brothers and 
Mario, living, (fig. 2,) John had two sisters, or all of them nephews and 
children, Joaeph,living, (fig. 3,) and nieces, they take equally. When 
Charles, dead, (fig. 4,); Charles had some are dead who leave issue, and 
two children, Robert, livin~, (fig. 5,) some are living, then those who are 
and James, dead, (fig. 6,); James living take the share they would 
had two children, both living, Ann, have taken if all had been living, and 
(fig. 7,) and William, (fig. 8.) the descendants of those who are 

Peter (0) the aDcealor. dead inherit only the share which 
. ____ ....11 ___ -. their immediate parents would have 

('1) I received if living. When the direct 
1 (~) lineal descendants stand in equal de-

grees, they take per capita, by the 

, 
(6) (~ 

1 

head, each one full share; when on 
the contrary, they stand in difterent 
degrees of consanguinity to the com .. 
mon ancestor, they take per "ripea, 
by roots, by right of representation. 

I . I It is nearly a general rule that the 
(7) (8) ascending line, after parents, is post-

10 this caae Maria would inherit poned to the collateral line of bra
one half; Joseph the son of John, thers and sisters. Considerable di(. 
one half of the half, or quarter of the ference exists in the laws of the 
whole; Robert, one eighth of the several states when the next of kin 
whole; and Ann and William, each are nephews and nieces, and uncles 
one-sixteenth of the whole, which and aunts claim as standing in the 
they would hold as tenants in com· same degree. In many of the states 
mon in these proportions. This is all these relations take equally as 
called inheritance per mrpea, by being next of kin; this is the rule in 
roots, because the heirs take in such the states of New Hampshire, Ver
portiona only as their immediate mont, (subject to the claim of the 
ancestors would have inherited, if males to a double portion as above 
living. stated,) Rhode Island, North Caro-

VOL. L-39. 
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4ina and Louisiana. In Alabama, 7. When the inheritaDce came to 
Connecticut, Delaware, Georgia, In- the intestate on the part of the father, 
diana, Illinois, Kentucky, Maine, Ma- then the brothers and sisters of tbe 
ryland, Massachusetts, Mississippi, father and their descendants shall 
Missouri, New Jel'8eY, New York, have the preference, and, in default 
Ohio, Pennsylvania, South Carolina, of them, the estale shall descend to 
Tennessee, and Virginia, on the con- the brothers and sisters oflhe mother, 
trary, nephews and nieces take in and their descendants ; and where the 
exclusion of uncles and aunts, though inheritance comes to the intestate on 
they be of equal degree of consan- the part of his mother, then her bra
guinity to the intestate. In Alabama, thers and sisters, and their descend
Connecticut,Georgia,Maryland,New ants, have a preference, and in de
Hampshire, Ohio, Rhode ,Island, and fault of them the brothers and sisters 
Vermont, there is no representation on the side of the father, lind their 
:among collaterals after the children descendants, inherit. This is the rule 
of brothers and sisters; in Delaware, in Connecticut, New Jersey, New 
-none after the grand-children of bra- York, North Carolina, Ohio, Penn
thel'l5 and sisters. In Louisiana the sylvania, Rhode Island, Tennessee, 
ascending. line must be exhausted and Virginia. In some of the states 
before the estate passes to collaterals. there is perhaps no distinction as to 
Code, art. 910. In North Carolina, the descent whether they have been 
(!laimants take per .tripe. in every acquired by purchase or by descent 
case, though they stand in equal from an ancestor. 
degree of consanguinity to the com- ij. W hen there is a failure of heirs 
mon ancestor. As to the distinction under the preceding rulec, the inhe
between whole and half blood, vide ritance descends to the remaining 
Half blood. next of kin of the intestate, according 

6. Chancellor Kent lays it down to the rules in the statute of distribu
as a general rule in the American tion of the personal estate, subject to 
-law of descent, that when the intes- the doctrine in the preceding rules in 
tate bas lell no lineal descendants, the different states as to the half 
nor parents, nor brothers, nor sisters, blood, to ancestral estates, and as to 
or their descendants, that the grand- the equality of distribution. This 
-father takes the estate, before uncles rule prevails in 8everalstates, subject 
and aunts, as being nearest of kin to to some peculiarities in the local laws 
-the intestate. of descent, which extend to this rule. 

6. When the intestate dies leaving It is proper before closing this 
no lineal descendants, nor parents, article, to remind the reader, that in 
-nor brothers, nor sisters, nor any of computing the degrees of coaaan. 
-their descendants, nor grand-parents, guinity, the civil law is followed 
as a general rule, it is presumed, the generally in this country, except in 
'inheritance descends to the brothers North Carolina, where the rule. or 
and sisters of both the intestate's the common law in their application 
'parents, and to their descendants, to descents are adopted, to aacertain 
equally. When they all stand in the degree of consanguinity. Vide 
equal degree to the intestate, they the articles BrcuacA; COIIIG7IgIIini.,; 
-take per capita, and whpn in unequal De~l!; L;"'. 
degree, TJl!r .tripe" To this general DESCRIPTION is iL written ac· 
l'Ule, however, there are slight varia- count of the state and co.dition of 
tions in some or the states, 8S, in New personal property, titles. papers. aDd 
York, grand-parents do DOt take be- the like. It is a kind of inventory 
{bre collateraJs. (q. v.) but is more pal'ticula.r iD .... 
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certaioing the exact condition of the navy, art. 16, it is enacted that "if 
property, and is without any ap- any person in the navy shall desert 
praisement of it. When goods are to an enemy or rebel, he shan suffer 
found in the possession of a petsOn death;" nnd by art. 17, "if any per
aqeused of stealing them, a deserip- son in the navy shall desert or shall 
tion ought to be made of them. Merl. entice others to desert, he shall suf
Rep. h. t. A description is less per- fer death, or such other punishment 
feet than a definition, (q. v.) It gives as a court martial shall adjudge." 
some knowledge of the accidents and DESERTION, torts, is the act by 
qualities of a thing; for example, which a man abandons his wife and 
plants, fruits, and animals, are de- children, or either of them. On proof 
scribed by their shape; bulk, colour, of desertion, the courts possess the 
and the like accidents. Ayl. Pando power to graut the wife, or such chil-
60. Description may also be of a dren as have been deserted, alimony, 
person, as description of a legatee. 1 (q. v.) 
Roper on Leg. chap. 2. ' DESERTION, MALICIOUS.-

DESERTER. One who abandons Vide Abandonment, maliciolJs. 
his post; as, a soldier who abandons DESERTION OF SEAMEN,
the public service without leave; or contract., is the abandonment by a 
a sailor who abandons a ship when sailor of a ship or vessel in which 
he has engaged to serve. he engaged to perform a voyage, 

DESERTION, en",. laID, is an before the expiration of his time, and 
otrence which consists in the aban- without leave. Desertion without 
donment of the public service, in the just cause renders the sailor liable, on 
army or navy, without leave. The his shipping articles, for damages, 
act of March 16, 1802, S. 19, en· and will, besides, work a forfeiture 
acts that if any non-commissioned of his wages previously earned. 3 
officer, musician, or private, shan Kent, Com. 155. It has been de_ 
desert the service of the United cided in England, that leaving tho 
States, he shall, in addition to the ship before the completion of tho 
penalties mentioned in the rules and voyage is not desertion, in the case, 
articles of war, be liable to serve for 1, of the seaman's entering into tho 
and during such period as shall, with public servire,either voluntarily or by 
the time ho may have served pre- impress; and, 2, when he is compel
vious to his desertion, amount to the led to leave it by the inhuman treat. 
full term of his enlistment; and such ment of the captain. 2 Esp. R. 269; 
soldier shall and may be tried by a 1 Bell's Com. 514, 5th ed.; 2 Rob. 
court martial and punished, although Adm. R. 232. 
the term of his enlistment may have DESIGNATION, wills, is tho 
elapsed previous to his being apprc- expression used by a testator instead 
bended or tried. By the articles of of the name of the person or tho 
war it is enacted that "any non· thing he is desirous to name; for 
commissioned officer or soldier who example, a legacy to the eldest son 
shall, without leave from bis com· of such a person, would be a desig
manding officer, absent himself from nation of the legatee. Vide 1 Rop. 
his troop, company, or detachment, Leg. ch. 2. A bequest of the farm 
shall, upon. being convicted thereof, which the testator bought of such a 
be punished according to the nature person; or of the picture he owns 
of his oftence, at the discretion of a painted by such an artist, would be 
oourt martial." Art. 21. By the a designation of the thing devised or 
articles for the government of the bequeathed. 
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DESPACHEURS. The name 
given in some countries to persons 
appointed to settle cases of average. 
Ord. Hamb. t. 21, art. 10. 

DESPOTISM, in gMlemmmt, is 
that abuse of government, where the 
sovereign power is not divided, but 
united in the hands of a single man, 
whatever may be his official title. It 
is not properly a form of government. 
Toull. Dr. Civ. Fr. tit. pre!. n. 32 ; 
RUlherf. Inst. b. 1, c. 20, § 1. Vide 
Tyranny; T,,,rant. 

DESSEJSED, pleading. This is 
a word with a technical meaning, 
which when inserted in an indictment 
for forcible entry and detainer has 
all the force of the words ezpelled or 
,mlatojully, for the last is superHuous, 
and the first is implied in the word 
desscised. 8 T. R. 357; Cro. Jac. 
32; vide 3 Yeates's R. 39; S. C. 4 
Dall. Rep. 212. 

DESTINATION, is the applica
tion which the testator directs shall 
be made of the legacy he gives; for 
example, when a testator gives to a 
hospital a sum of money, to be ap
plied in erecting buildings, he is said 
to give a destination to the legacy. 
Destination also signifies the intended 
application of a thing. Mill stones, 
for example, taken out of a mill to 
be picked, and intended to be return
ed, have a destination, and are consi
dered as real estate, although detach
ed from the freehold. Heir looms, 
(q. v.) although personal chattels, 
are, by their destination, considered 
real estate; and money agreed or 
directed to be laid out in land, is 
treated as real property. Newl. on 
Contr. ch. 3; Fonbl. Eq. B. I, c. 6, 
~ 9; 3 Wheat. R. 577. Vide Mill. 
When the owner of two ad.ioining 
houses uses, during his life, the pro
perty in such a manner as to make 
one property subject to the other, and 
devises one property to one person, 
and the other to another, this is said 
Dot to be an easement or servitude, 

DET 

but a destination by the former own
er. Lois des Btt. partie 1, c. 4, art. 
3, § 3. 

DESUETUDE. This term is ap
plied to laws which have become ob
solete, <q. v.) 

DE1 AINER. 1. The act ofkeep
ing a person against his will, or of 
keeping goods or property. All ille
gal detainers of the person amount to 
false imprisonment, may be remedied 
by habeas corpus. 2. A detainer or 
detention of goods is either lawful or 
unlawful; when lawful the party 
having possession of them cannot be 
deprived of it. The detention may 
be unlawful although the original 
taking was lawful; as when goods 
were distrnined for rent, and the rent 
was afterwards paid; or when they 
were pledged, and the money bor
rowed and interest was afterwards 
paid; in these and the like cases, the 
owner shou Id make a demand, (q. v.) 
ond if the possessor refuse to restore 
them, trover, detinue, or replevin 
will lie, at the option of the plaintiff. 
ll. A writ or instrument issued or 
made by a competent officer, author
ising the keeper of a prison to keep 
in his custody a person therein 
named; a detainer may be lodged 
against one within the walls of a 
prison, on what account soever he is 
there. Com. Dig. Process, E 3 b. 

DETERMINATION, is the end, 
the conclusion of a right or authori
ty; as, the determination of a lease, 
Com. Dig. Estates by grant, G 10, 
11, and 12. The determination of 
an authoritv, is the end of the au
thority given, the end of the return 
day of a writ determines the au
thoritv of the sheriff; the death of 
the principal determines the authori
ty of a mere attorney. 

DETINET. Vide Deht et Deti· 
ne" and Detinuit. 

DETINUE, remedif'., is the 
Dame of an action for the recovery 
of a personal chattel in specie. 3 
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BI. Com. 152. Tbis acti~n may be 
considered 1, with reference to the 
nature of tbe thing to be recovered; 
2, the plaintiff's interest therein; 3, 
tbe injury; 4, the pleadings; 5, the 
judgment. 

1. The goods which it is sought 
to recover, must be capable of being 
distinguished from all others, as, a 
particular horse, a cow, &C. but not 
for a bushel of grain. Com. Dig. 
Detinue, B, C; 3 Bl. Com. 152; Co. 
Litt. 286 b. 

2. To support this action, the 
plaintiff must have a right to imme. 
diate possession, although he never 
had actual possession, a reversioner 
cannot, therefore, maintain it. And 
a bailee, who bas only a special pro
perty may nevertheless support it 
when he delivered the goods to the 
defendant, or they were taken out of 
the bailee's custody. 2 Saund. 47, b, 
C, d; Bro. Ab. b. t. 

3. The gist of tbe action is the 
wrongful detainer, and not the ori
ginal taking. The possession must 
bave been acquired by the defendant 
by lawful means, as by delivery, 
bailment, or finding, and not tor
tiously. 

4. In the pleadings in this action 
mucb certainty is requisite in the 
description of the chattels. The 
general issue is non detinet, and un
der it special matter may be given in 
evidence. Co. Litt. 283. 

5. The verdict and judgment must 
be such, that a special remedy may 
be had for the recovery of the goods 
detained, or a satisfaction in value 
for each parcel, in case they or 
eitber of tbem cannot be returned. 
The judgment is in the alternative, 
that the plaintiff recover the goods 
or the value thereof, if be cannot 
have the goods themselves, and his 
damages for the detention and full 
costs. Vide, generally, 1 Chit. Pl. 

: 117; 3 BI. Com. 152; 2 Reeve's 
Hist. C. L. 261, 333, 336; 3 lb. 
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66, 74; Bull. N. P. 50. Tbis ac
tion has yielded to the more practi. 
cal and less technical action of tro- . 
ver. 3 BI. Com. 152. 

DETINUIT, practice, he de
tained. Where an action of reple
vin is instituted for goods whicb the 
defendant had taken but which he 
afterwards restored, it is said to be 
brought in the detinuit; in such 
case the judgment is that the plain. 
tiff recover tbe damages assessed by 
the jury for the taking and unjust 
detention, or for the latter only' 
where the former was justifiable, 
and his costs. When the replevin 
is in the detinet, that he retains the 
goods, the jury must find in additioD 
to the above, the value of the chat. 
tels, (assuming tbey are still de. 
tained) not in a gross sum, but each 
separate article must be separately 
valued, for perhaps the defendant 
may restore some of them, in which 
case the plaintiff is to recover tbe 
value of the remainder. Vide Debd 
et Detinet. 

DEVASTAVIT. A devastavit is 
a mismanagement and waste by 
an executor, administrator or other 
trustee, of the estate and effects trust· 
ed to him as sucb, by which a loss 
occurs. It takes place by direct 
abuse, by mal.administration, and by 
neglect. 

~ 1. By direct abulfe. This takes 
place when the executor, adminis. 
trator or trustee, sells, embezzles, 
or converts to his own use, the goods 
entrusted to him. Com. Dig. Ad. 
ministration, I 1; releases a claim 
due to the estate, 3 Bac. Ab. 78 ; Rnd 
vide 5 Rae. Ab. 700; Hob. 266; 
Cro. Ellz. 43; 7 John. R. 404; 9 
Mass. 352; or surrenders a lease 
below its value. 2 John. Cas. 376 J 
3 P. Wms. 330. These instances 
sufficiently show that any wilful 
waste of the property will be consi. 
dered as a direct deDtutll"it. 

§ 2. By rnal-admim.tration. De-
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vastavit by mal·administration most that the ship shall proceed to her port 
frequently occurs by the payment of of destination by the shortest and 
claims which were not due nor ow· safest course, and on no account to 
ing; or by paying others out of the deviate from that course but in calleS 
order in which they ought to be of necessity. The effect of a devia. 
paid; or by the payment of legacies tion is not to vitiate or avoid the poli. 
before all the debts have been satis· cy;but only to determine the liability 
tied. 4 Serg. & Rawle, 394. of the underwriters from the time 

~ 3. By ft!'gltel. Negligence on of the deviation. If, therefore, the 
the part of an executor, administra. ship or goods, after the voyage has 
tor or trustee, may equally tend to commenced, receive damage, then 
the waste of the estate, as the direct the ship deviates, and afterwards a 
destruction or mal·administration of loss happen, there, though the insur. 
the assets, and render him guilty of er is discharged from the time of the 
a df.1HlItamt. The neglect to sell deviation, and is not answerable for 
the goods at a fair price within a the subsequent loss, yet he is bound 
reasonable time, or, if they are per. to make good the damage sustained 
ishable goods, before they are wast· previous to the deviation. 2 Lord 
ed, will be a deN8tDrit. And a ne· Raym. 842; 2 Salk. 444. But 
glect to collect a doubtful debt, which though he is thus discharged from 
by proper exertion, might have been subsequent responsibility, he is enti· 
collected, will be so considered. tied to retain the whole premium. 
Hac. Ab. Executors, L. Dougl. 271; 1 Marsh. Ins. 183; 

The law requires from trustees, Park, Ins. 294. See 2 Phil. Ev. 60, 
good faith and due diligence, the n. (b), where the American cases 
want of which is punished by mak. are cited. 
ing them responsible for the losses What amounts to a deviation is 
which mny be sustained by the pro- not easily defined, but a departure 
perty entrusted to them; when, from the usual course of the voyage, 
therefore, a party has been guilty of or remaining at places where the 
a d~a'ta"it, he is required to make ship is authorised to touch, longer 
up the loss out of his own estate. than )lcccssary, or doing there what 
Vide Com. Dig. Administration. I; the insured is not authorised to do. 
11 Vin. Ab. 306; 1 Supp. to Ves. as if the ship have merely liberty to 
Jr. :l09; 1 Vern. 328; 7 East, R. touch at a port, and the insured sfay 
257; 1 Binn. 194; 1 Serg. & Rawle, there to trade or break bulk, it is a 
241; 1 John. R. 396; 1 Caines's Cas. deviation. 4 Dall. 274; 1 Peters's 
96; Bac. Ab. Executor, L. C. C. R. 104; Marsh. Ins. B. 1, c. 

DEVIATION, inlflrance, eon· 6, s. 2. By the course ofthe voyage, 
'rne'" is a voluntary departure, is not meant the shortest course the 
without necessity, or any reasonable ship can take from her port of depart
cause, from the regular and usual ure to her port of destination, but the 
course of the voyage insured. From regular and customary track, if such 
the moment this happens, the voy· there be, which long usage has prov
age is changed, the contract deter- ed to be the safest and most conveni. 
mined, and the insurer discharged ent. 1 Marsh. Ins. 185. See 3Johns. 
from nil subsequent responsibility. Cas. 352; 7 T. R. 162. 
By the contract the insurer only A deviation that will discharge 
runs the risk of the contract agreed the insurer, must be a voluntary de
upon, rtnd no other; and it is there- parture from the usual course of the 
fore a condition implied in the policy, voyage insured, and not warranted 
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by any necessity. If a deviation can 
be justified by necessity, it will not 
atreet the contract; and necessity will 
justify a deviation, though it proceed 
from a cause not insured against. 
The cases of necessity which are 
most frequently adduced to justify a 
departure from the direct or usual 
course of the voyage, are, 1st. Stress 
o' weather; 2d. The want of neces
sary repairs; 3d. Joining convoy; 
4th. Succouring ships in distress; 5th. 
Avoiding capture or detention; 6th. 
Sickness of the master or mariners ; 
7th. Mutiny of the crew. 

See Park, Ins. ch. 17; 2 John. 
Cas. 296; 11 Johns. R. 241; Pet. 
C. C. R. 98 ;' 2 Johns. Rep. 89; 14 
Johns. R. 315; 2 Johns. R. 138 ; 9 
Johns. R. 192; 8 Johns. Rep. 491 ; 
13 Mass. 68; 13 Mass. 539; lb. 
118; 14 Mass. 12; 1 Johns. Cas. 
313; 11 Johns. R. 241; 3 Johns. 
R. 352; 10 Johns. R. 8:); 1 Johns. 
R. 301 ; 9 Mass. 436, 447; 3 Binn. 
457; 7 Mass. 349; 5 Mass. 1; 8 
Mass. 308; 6 Mass. 10;!, 121; 6 
Mass. 122; 7 Cranch, 26; lb. 487; 
3 Wheat. 159; 7 Mass. 365; 10 
Mass. 21 ; lb. 347; 7 Johns. Rep. 
363; 3 Johns. R. 352; 4 Dall. R. 
274; 5 Binn. 403; 2 Serg. & Raw. 
309; 2 Cranch, 240. 

DEVIATION, contract,. When 
a plan has been adopted for a build
ing, and in the progress of the work 
a change has been made from the 
original plan, the change is called a 
deviation. When the contract is to 
build a house according to the ori
ginal plan, and a deviation takes 
place, the contract shall be traced 
as far as possible, and the additions, 
if any have been made, shall be' paid 
according to the usual rate of charg
ing. 3 Bam. & Ald. 47 ; and see 
1 Ves. jr. 60; 10 Ves. jr. 306; 14 
Yes. 413; 13 Yes. 73; Id. 81; 6 

·Johns. Ch. R. 39; 3 Cranch, 270; 
6 Cranch, 262; 3 Ves. 693; 7 Ves. 

·274; Chit. Contr. 168. 
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The Civil Code of Louisiana, art. 
2734, provides, that when an archi
teet or other workman has underta
ken the building of a ho\l8C by the 
job, ,according to a plot agreed on 
between him and the owner of the 
ground, he cannot claim an increase 
of the price agreed on, on the plea 
of the original plot having been 
changed and extended, unless he can 
prove that such changes have been 
made in compliance with the wishes 
of the proprietor. 

DEVISA VIT VEL NON, prac
tice, the name of an issue sent out 
ofa court of chancery, or one which 
exercises chancery jurisdiction, to a 
court of law, to try the validity of a 
paper asserted and denied to be a 
will, to ascertain whether or not the 
testator did devise, or whether or not 
that paper was his will. 7 Bro. P. 
C. 4iS7; 2 Atk. 424. 

DEVISE. A devise is· a disposi
tion of real property by a person's 
last will and testament, to take effect 
after the testator's death. Its form 
is immaterial provided the instrument 
is to take effect after the death 
of the party; and a paper in the 
form of an indenture, which is to 
have that eHect, is considered as a 
devise. Finch, 195 ; 6 Watts, 522; 
3 Rawle, 15; 4 Dessaus. 617, 313; 
'I Mod. 117; 1 Black. R. 345. The 
term devise, properly and techni
cally, applies only ·to real estate, the 
object of the devise must therefore be 
th~~ kind of property. 1 Hill. Ab. 
ch. 36, n. 62 to 74. Devise is also 
improperly applied to a bequest of 
personal estate, the proper terms being 
bequest or legacy, (q. v.) Vide 4 
Kent, Com. 489; 8 Vin. Ab. 41; 
Com. Dig. Estates by Devise. 

DEVISEE. A person to whom a 
devise has been made. All persons 
who are in rerum natura, and even 
embryos may be devisees, unless ex
cepted by some positive law. In gene. 
ral he who can acquire property by 
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his labour and industry, may receive 
a devise. 

DEVISOR. A testator; one who 
devises his real estate. As a general 
rule all persons who may sell the 
estate may devise it. The disabili· 
ties of devisors may be classed in 
three divisions. 1. Infancy. In some 
of the United States this disability is 
partially removed; in I1ijnois, Mary
land. Mississippi and Ohio, an unmar
ried woman at the age of eighteen 
years may devise. 2. Coverture. In 
general a married woman cannot 
devise, but in Connecticut and Ohio 
she may devise her lands; and in 
Jllioois, her separate estate. In Louis
iana, she may devise without the con
sent of her husband. Code, art. 132. 
3. Idiocy and non sane memory. It 
is evident that a person non compos 
can make no devise, because he has 
no will. The removal of the disabi
lity which existed at the time of the 
devise does not, of itself, render it 
valid. For example, when the hus
band dies, and the wife becomes a 
feme sole; when one non compos is 
restored to his sense; and when an 
infant becomes of age; these several 
acts do not make a will good. which 
at its making was void. 11 Mod. 12:i, 
157; 2 Vern. 475; Comb. 84; 4 
Rawle, R. 336. Vide 7'ellament or 
Will. 

DI COLONNA, mar. contract,. 
This contract takes place between 
the owner of a ship, the captain and 
the mariners, who agree that the 
voyage shall be for the benefit of all. 
This is a term used in the Italian 
law, Targa, ch. 36, 37; Emerigon, 
Mar. Loans, s. 5. The New Eng
land wAul", are owned and naviga
ted in this manner, and under this 
species of contract. The captain 
and his mariners are all interested 
in the profits of the voyage in cere 
tain proportions, in the same manner 
as the captain and crew of a priva
teer, according to the agreemeDt be-
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tween them. Such agreement, being 
very common in former times; all 
the mariners and the master being 
interested in the voyage. It is neces
sary to know this in order to under
stand many of the provisions of the 
laws of Oleron, Wisbuy, the Conso
lato del Mare, and other ancient codes 
of maritime and commercial law. 
Hall, on Mar. Loans, 42. 

TO DICTATE is to pronounce 
word for word what is destined to 
be at the same time written by ano
ther. Merlin. Rep. mot Suggestion, 
p. 500; Toull. Dr. Civ. Fr. liv. 3, 
t. 2, c. 5, n. 410. 

DICTATOR, ciflillall'. A magis
trate at Rome invested with absolute 
power. His authority over the lives 
and fortunes of the citizens was with
out bounds. His office continued but 
for six months. Hisl. de la Jur. h. t. ; 
Dig. 1, :l, 18; Id. 1, 1, 1. 

DICTUM, practice. Dicta are 
judicial opinions expressed by the 
judges on points that do not neces
sarily arise in the case. Dicta are 
regarded as of little authority, on 
account of the manner in which they 
are delivered; it frequently happen
ing that they are given without much 
reflection, at the bar, without previ
ous examination. "If," says Hus-. 
ton, J. in Frants v. Brown, 17 Se". 
& Rawle, 292, "general dicta m 
cases turning on special circumstan
ces are to be considered as establish
ing the law, nothing is yet settled, 
or can be long settled." "What I 
have said or written, out of the case 
trying," coptinues the learned judge, 
"or shall say or write, under such 
circumstances, may be taken as my 
opinion at the time, without argu
ment or full consideration; but I 
will never consider myself bound by 
it, when the point is fairly trying 
and fully argued and considered. And 
I protest against any person con
sidering such obiter dicta as my 
deliberate opinion." And it was COIl-
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sidered by another learned judge, Mr. 
Baron Richards, to be a " great mis
fortune that dicta are taken down 
from judges, perhaps incorrectly, and 
then cited as absolute propositions." 
1 Phillim. Rep. 406; S. C. 1 Eng. 
Ecc. R. 129; Ram on J udgm. ch. 5, 
p. 36; Willes's Rep. 666; 1 H. BI. 
53-63; 2 Bos. & P. 376; 7 'f. R. 
287. In the French law, the report 
of a judgment made by one of the 
judges who has given it, is called the 
dictum. Poth. Proc. Civ. Partie 1, c. 
5, art. 2. 

DIES. A day. There are four 
sorts of days: 1, a natural day; as, 
the morning and the evening made 
the first day; 2, an artifical day, that 
is from day-break until twilight in 
the evening; 3, an astrological day, 
die. tUtrol(lgicu., from sun to sun; 
4, a legal day, which is dies juridicll!!, 
and dies non juridicus. 1. Dies juri
dici, are all days given in term to the 
parties in court. Dies non juridici 
are those which are not appointed to 
do business in court, as Sundays, and 
the like. Vide Da1l, and 3 Com. 
Dig. 358. 

DIES DATUS, practice, is a day 
or time of respite given to a defen
dant in a suit. 

DIFFERENCE. A dispute; con· 
test. As the differences of the par
ti~ bave been settled by a C9mpro-
JDIse. 

DIGEST, cinl 10... The name 
sometimes given to the Pandects of 
Justinian; it is so called because 
this compilation is reduced to order, 
quari dige.tite. It is an abridgment 
of the decision!! of the PnEtors and 
the works of the learned and ancient 
writers on the law. It was made 
by order of the Emperor Justinian 
who, in 530, published an ordinance 
entitled De conceptione DiJ(elltorum, 
which was addressed to Tribonian, 
and by which he was required to 
select some of the most distinguish
ed lawyers to assist him in compos-

DIG 

ing a collection of tbe best decisions 
of the ancient lawyers, and compile 
them in fifty books, without confu
sion or contradiction. The work 
was immediately commenced, and 
completed on the 16th of December, 
533. 

The Digest is divided in two dif
ferent ways, the first, into fifty books, 
each book in several titles, and each 
title in several laws; at the head of 
each of them is the name of the 
lawyer from whose work it was 
taken. 

1. The first book contains twenty
two titles, the subject of the first is 
De ju.'icio. et jure; of the division 
of person and things; of magis
trates, &c. 

2. The second, divided into fifteen 
titles, treats of the power of magis
trates and their jurisdiction; the man
ner of commencing suits; of agree
ments and compromises. 

3. The third, composed of six 
titles, treats of those who can and 
those who cannot sue; of advocates 
and attorneys and syndics; and of 
calumny. 

4. The fourth, divided into nine 
titles, treats of causes of restitution; 
of submissions and arbitrations; of 
minors, carriers by water, innkecpers 
and others who have the care of the 
property of others. 

5. In the fifth there ale six titles, 
which treat of jurisdiction, inofficious 
testaments. 

6. The subject of tbe sixth, in 
whicb tbere are three titles, is ac
tions. 

7. The seventh, in nine titles, em
braces whatever concerns usufructs, 
personal servitudes, babitations, the 
uses of real estate, and its appurten
ances, and of the sureties required of 
the usufructuary. 

8. The eighth book, in six titles, 
regulates urban and rural servitudes. 

9. The ninth book, in four titles, 
explains certain personal actions. 
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10. The tenth, in four titles, treats 
of mixed actions. 

11. The object of the eleventh 
book, containing eight titles, is to 
regulate interrogatories, the cases of 
which the judge was to take cogniz
ance, fugitive slaves, of gamblers, of 
surveyors who made false reports, 
and of funerals and funeral ex-

DIG 

ignorance of law and fact. It is 
divided in six titles. 

23. The twenty-third, in five titles, 
contains the law of marriage, and its 
accompanying agreements. 

24. The twenty-fourth, in three 
titles, regulates donations between 
husband and wife, divorces, and their 
consequence. 

penses. 25. The twenty-fifth is a continua-
12. The twelfth book, in seven tion of the subject of the preceding. 

titles, regulates personal actions in It contains seven titles. 
which the plaintiff claims the title of 26 and 27. These two books, each 
a thing. in two titles, contain the law relating 

13. The thirteenth, treats of cer- to tutorship and curatorship. 
tain particular actions, in seven titles. 28. The twenty-eighth, in eight 

14. This, like the last, regulates titles, contains the law on last wills 
certain actions: it has six titles'. and testaments. 

15. The fifteE'nth, in four titles, 29. The twenty-ninth, in seven 
treats of actions for which a father titles, is a continuation of the twenty
or master is liable, in consequence eighth book. 
of the acts of his children or slaves, 30, 31, and 32. These three books, 
and those to which he is entitled; of each divided in two titles, contain 
the peculium of children and slaves, the law of trusts and specific legacies. 
and of the actions on this right. 33, 34, and 35. The first of th~ 

16. The sixteenth, in three titles, divided in ten titles; the second, in 
contains the law relating to the sena- nine titles, and the last in three titles, 
tus consultum valleianum, of com- treat of various kinds oflegacies. 
pensation or set-off, and of the action :i6. The thirty-sixth, containing 
of deposit. four titles, explains the senatus con-

17. The seventeenth, in two titles, sultum trebellianum, and the time 
expounds the law of mandates and when trusts become due. 
partnership. 37. This book, containing fifteen 

18. The eighteenth book, in seven titles, has two objects, first, to regu-' 
titles, explains the contract of sale. late pretorian successions; and, se-

19. The nineteenth, in five titles, condly, the respect which children 
treats of the actions which arise on a owe their parents, and fioebdmen 
contract of sale. their patrons. 

20. The law relating to pawns, 38. The thirty-eighth book, in se-
hypothecation, the preference among venteen titles, treats of a variety of 
creditors, and subrogation, occupy subjects; of successions, and of the 
the twentieth book, which contains degree of kindred in successions; of 
six titles. . possession; and of heirs. 

21. Thetwenty-tirst book explains, 39. The thirty-ninth explains the 
under three titles, the edict of the means the law and the pretor take to 
ediles relating to the sale of slaves prevent a threatened injury; and do
and animals; then what relates to nations inter vi"o. and morti. eQuid. 
evictions and warranties. 40. The fortieth, in sixteen titles, 

22. The twenty-second treats of treats of the state and condition of 
interest, profits and accessories of persons Bnd of what relates to freed
things, proofs, presumptions, and of men and liberty. 
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41. The different means of acqui. 
ring and losing title to property, are 
explaioed in the forty.first book, in 
ten titles. 

42. The forty.secood, in eight 
titles, treats of the re, judicata, and 
of the seiZIIl'e and sale of the property 
of a debtor. 

43. Interdicts or possessory ac· 
tions are the object of the forty.third 
book, in three titles. 

44. The forty.fourth contains an 
enumeration of defences which arise 
in consequence of the ,.t, judicata, 
from the lapse of time, prescription, 
and the like. This occupies six 
titles; the seventh treats of obliga. 
tions and actions. 

45. This speaks of stipulations, by 
freedmen, or by slaves. It contains 
only three titles. 

46. This book, in eight titles, 
treats of lIElCurities, novatioDs, dele
gations, payments, releases, and ac· 
ceptilations. 

47. In the forty.seventh book are 
explained the punishments inflicted 
for private crimes, de pri"uti. delic. 
.ti" among which are included lar. 
cenies, slander,libels,offences against 
religion, and public manners, remove 
ing boundaries and other similar of.. 
fences. ' 

48. Tbis book treats of public 
'crimes, among which are enumerated 
those of l.,. magi"atU, adultery, 
murder, poisoning, parricide, extor· 
tion, and the like, with rules for pro
.cedure in such cases. 

49. The forty.ninth, in eighteen 
titles, treats of appeals, of the rights 
of the public treasury, of those who 
are in captivity, and of their repur· 
chase. 

5U. The last book, in seYeDteen 
titles, explains the rights of munici· 
palities, and then treats of a variety 
of public officers. 

Besides this division,Justiniao 
made anotber, in which the filly 
lIooka were divided in seven parts: 

DIL 46'7 , 
The first contains the first four books; 
the second, from the fifth to the 
eleventh book inclusive; the third, 
from the twelllh to the nineteenth 
inclusive; the fourth, from the 
twentieth to the twenty.seventh in. 
c1usive; the fifth, from the twenty. 
eighth to the thirty.sixth inclusive; 
the sixth, commenced with the 
thirty-sevellth and ended with the 
forty.fourth book; and the seventh 
or last was composed of the last six 
books. 

A tbird divi.,ion, which however 
is said not to have been made by 
Justinian, is in three parts. The 
first called dige,tu", "em" because 
it was the first printed. It com· 
meoces witb the first book, and 
includes the work to the end of the 
second title of the twenty.fourth 
book. The second, called digeafl& 
itifortiamrn, because it is supported 
or fortified by the other two, it being 
in the middle; it commences with 
the beginning of the third title of 
the twenty.fourth book and ends 
with the thirty-eigbtb. The third, 
which begins with the thirty.ointh 
book and ends with the work, is 
called dige.:.u", non., because it 
was last printed. 

The Digest altbough compiled in 
Constantinople, was originally written 
in Latin and afterwards translated 
into Greek. 

DIGNITIES, E1IIl'i,l late, are 
titles of honour. They are consi
dered as incorporeal hereditamenta. 
The genius of our government for. 
bids their adfnission in the republic. 

DILATORY. That which is in .. 
tended for delay. It is a maxim that 
delays in law are odious, dilaliorte, 
in ler(e ,unt odimtB. Plowd. 75. 

DILATORY DEFENCE,illclara
ce,., practice. A dilatory defence is 
one, the object of which, is to dis
miss, stmpend, or obstruct the suit, 
without touching the merits, until 
the impediJmnt or obstacle insi8teII 
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on shall be removed. These defen. 
ces are of four kinds: 1st, to the juris. 
diction of the court; 2, to the person 
of the plaintiff or defendant; 3, to 
the form of proceedings, as that the 
suit is irregularly brought, or it is de. 
fective in its appropriate allegation of 
parties; and, 4, to the Propriet1 of 
maintaining the Buit itself, because of 
the pendency of another suit for the 
same controversy, Montag. Eq. PI. 88; 
Story, Eq. Pl. ~ 434. Vide hefmee; 
Plea, Dilatory. 

DILATORY PLEAS. VidePlea, 
Dilatory. 

DILIGENCE, contract.. is the 
doing things in proper time. It may 
be divided into three degrees, name· 
Iy, ordinary diligence, extraordinary 
diligence, and slight diligence. It 
is the reverse of negligence, (q. v.); 
under that article is shown what de. 
gree of negligence or want of dili. 
gence will make a party to a contract 
responsible to the other. Vide Story, 
Bailm. Index, h. t.; Ayt. Pando 113. 

DlLIGENCF.8, in Scotland, are 
certain forms of law whereby a credo 
itor endeavours to make good his 
payment, either by affecting the per· 
son of his debtor, or by securing the 
subjects belonging to him from 
alienation, or by carrying the pro
perty of these subjects to hil1l8elf. 
They are either real or personal. 

Real diligence is that which is 
proper to heritable or real rights, 
and of this kind there are two sorts ; 
1, inhibitions; 2, adjudication, which 
the law has substituted in the place 
of apprising. 

Pers6nal diligence is that by which 
the person of the debtor may be see 
cured, or his personal estate affected. 
Ersk. Pro L. Scot. B. 2, t, 11, s. 1. 

DIME, monty, is a silver coin of 
the United States of the value of 
one.tenth part of a dollar or ten 
cents. It weighs forty-one and a 
quarter grains. Of one thousand 
'parts. nine hundred are of pure ail. 
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ver and one hundred of alloy. Act 
of January 18, 1837. S. 8 and 9, 4 
Sharsw. cooL of Story's L. U. S. 
25~3,4. . 

DIMINUTION, practice, an 
omission in the record, or in some 
part of the proceedings, which is 
certified on a writ of error on the 
part of either plaintiff or defendant. 
Co. Ent. 2a2; 8 Vin. Ab. 552; 1 
Lilly's Ab. 245; 1 Nels. Ab. 658; 
Cro. Jac. 597; Cro. Car. 91. When 
the diminution has been established, 
a certiorari will be granted, for the 
purpose of completing the record. 
.Minor, R. 20; 4 Dev. R. 575; 1 
Dev. &; Bat. 382; 1 Munf. R. 119. 
Vide Certiorari. 

DIOCESE, tcel. law. The district 
over which a bishop exercises his 
spiritual functions. 1 BI. Com. Ill. 

DIPLOMA. An instrument of' 
writing executed by a corporation or 
society, certifying that a certain per. 
son therein nllmed is entitled to a 
certain distinction therein mentioned. 
It is usually granted by learned insti· 
tutions to their members, or to per. 
sons who have studied in them. 
Proof of the seal of a medical institu. 
tion alld of the signatures of its officers 
thereto affixed, by comparilOn with 
the seal and signatures attached to a 
diploma received by the witness from 
the same institution, has been held to 
be competent evidence of the genu· 
iDt;ness of the instrument, although 
the witness never saw the officers 
write their names. 25 Wend. R. 
469. • 

DIPLOMACY, is the science 
which teaches of the relatioDs and 
interests of nations with nations. 

DIRECT. Straight forward; not 
collateral. The direct line of de. 
scent, for example, is formed by a 
series or degrees between persons 
who descend one from another. Civ. 
Code of Lo. art. S86. 

DIRECTION. Theorderandgov. 
emment of an institution; the per. 
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aoos who compoae the board of di- of Story L. U. S. 2524, as follows: 
rectors are jointly called the direc- The director shall have the control 
tion. Direction, in another sense, is and management of the mint, the 
nearly synonymous with instruction, superintendence of the officers and 
(q. v.) persons employed therein, and the 

DIRECTORS, are persons ap- general regulation and surpervision 
pointed or elected according to law, of the business of the several branch. 
authorised to manage and direct the es. And in the month of January 
afJairs of a corporation, or company. of every year he shall make report 
The whole of the directors collee- to the President of the United States 
tively form the board of directors. of the operation of the mint and its 
They are generally invested with branches for the year preceding. 
certain powers by the acts of the And also to the secretary of the 
legislature, to which they owe their treasury, from time to time, as said 
existence. In modern corporations secretary shall require, setting forth 
created by statutes, it is generally all the operations of the mint suhse. 
contemplated by the charter, that quent to the last report made upon 
the business of the corporation shall the- subject. 
be transacted exclusively by the di· The director is required to appoint, 
rectors. 2 Caines's R. 381, and the with the approbation of the president, 
acts of such a board, evidenced by a assistants to the assayer, melter and 
legal vote, are as completely binding refiner, chief coiner, and engraver, 
upon the corporation, and as com· and clerks to the director and trea· 
plete authority to their agents as the surer, whenever, on representation 
most solemn acts done under the made by the director to the president, 
corporate seal. 8 Wheat. R. 357, 8. it shall be the opinion of the presi. 
To make a legal board of directors, dent that such assistants or clerks 
they must meet.at a time when, and are necessary. And bonds may be 
a place where, every other director required from such assistants and 
has the faculty of attending to con· clerks in such sums as the director 
8ult and be consulted with; and there shall determine, with the approbation 
must be a sufficient number present of the secretary of the treasury. The 
to constitute a quorum. a L. R. 574; salary of the director of the mint, 
13 L. R. 527 ; 6 L. R.759. See 11 for his services, including travelling 
Mass. 288; 5 Litt. R. 45; 12 S. & expenses incurred in visiting the dil~ 
R. 256; 1 Pet. S. C. R. 46. Vide ferent branches and all other charges 
Dane's Ab. h. t. Directors of a cor· whatever, is three thousand five hun. 
poration are trustees, and as such are dred dollars. 
required to use due diligence and at· DISABILITY. The want oflega! 
tention to its concerns, and are bound capacity to d~ a thing. In the acts 
to a faithful discharge of the duty of limitation it is provided that per. 
which the situation imposes. They sons lying under certain disability, 
are liable to the stockholders when· such as being 710ft comp06, an infimt, 
ever there has been gross negligence in prison, or under coverture, shall 
or fraud; but not for unintentional have the right to bring actions after 
errors. 1 Edw. Ch. R. 513; 8 N. the disability shall have been reo 
S. 80; J.3 L. R. 575. moved. In the construction of this 
DIR~CTOR OF THE MINT, saving in the acts, it has been decided 

is an officer whose duties are pre. that two disabilities shall not be joio,ed 
scribed by the act of congress of when they occur in different per""; 
January 18, 1837, 4 Sharsw. Cont. as, if a right of entry accrue to 11 

VOL. 1.--40. 
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feme covert, and during the coverture 
she die, and the righl descends to her 
infant son. But the rule is otherwise 
when there are seVeral disabilities in 
the lame IJerlOn i as, if the right ac· 
erues to an infant, and before he haa 
attained his full age, he becomes non 
compo, ",enti, i in this case he may 
establish his right after the removal 
of the last disability, I Prest. Abe. 
of Tit. 341; Shep. To. 31; 3 Tho. 
Co. Litt •. pl. 18, note (L); 2 H. BI. 
684; 5 Whart. R. 377. Vide Inca. 
pacity. 

DISBURSEMENT. Literally to 
take money out of a purse; figura. 
.lively, to payout money, to cxpend 
money; and sometimes it signifies to 
advance money. A master of a ship 
makcs disbursements, whether with 
his own money or that of the owner, 
when he defrays expenses for the 
ship. An executor, guardian, trus· 
tee, or other accountant, is said to 
have made disbursements when he 
expended money on account of the 
estate which he holds. These, when 
properly made, are always allowed 
ID the settlement of the accounts. 

DISCHARGE OF A CON· 
TRACT. The act of making a 
contract or agreement null. Con· 
tracts may be discharged by, 1, pay. 
ment ;-2. accord and satisfaction, 8 
Com. Dig. 917; 1 Nels. Abr. 18; 
1 Lilly's Reg. 10, 16; HaU's Dig. 
7; 1 Poth. Ob. 345 ;-3, Release, 8 
Com. Dig. 906; 3 Nels. A b. 69; 
18 Vin. Abo 294; 1 Vin. Abr. 192; 
2 Snund. 48, a; Gow on Partn. 225, 
230; 11) Serg. and Rawle, 441 ; 1 
Poth. Ob. 397 ;-4, Set-off, 6 Vin. 
Ab. 556, Discount; Hall's Dig. :t26, 
496; '7 Com. Dig. 335, Pleader, 2 
G 17; 1 Poth. Ob. 408 ;-5, The 
rescision of the contract, 1 Com. Dig. 
289, note (x); S Com. Dig. 349; 
Chit. on Contr. 275 ;-6, Extin· 
guishment, 7 Vin. Abr. 367; 14 
Serg. & Rawle, 209, 290; 8 Com. 
Dig. 394; 2 Nels. Abr. 818; 18 
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Vin. Abr. 493 to 515; 11 Vin. Ahr. 
461 ;-7, Confusion, lVhere the duty 
to pay and the right to receive unite 
in the same person, 8 Serg. & Rawle,. 
:l4--30; 1 Poth. 425 ;-8, Extinc
tion or the 1088 of the subject.mat. 
ter of the contract, Bac. Abr. 49; 
8 Com. Dig -349; 1 Poth. Ob. 
429 i-9,Defeasance, 2 Saund. 47 t 
n. note 1 ;-10, The inability of one 
of the parties to fulfil his part, Hall's 
Dig. 40 ;-11, The death of the con· 
tractor, as where he undertook to 
teach an apprentice ;-12, Bank· 
ruptcy;-13, By the act of limita
tionsj-14, By lapse of time. An
gell on Adv. Enjoym. pa,n", ,. 15 
Vin. Abr. 52, :t99; 2 Saund. 63, n. 
b; lb. 66 n. 8; lb. 67 n. 10; Gow 
on Partn. 235; 1 Poth. 443, 449; 
-15, By neglecting to give notice 
to the person charged, Chit. on Bills. 
245 ;-16, By releasing one of two 
partners, see Receipt ,-17, By ne
glecting to sue the principal at tbe 
request of the surety, the latter is 
discharged. 8 Serg. & Rawle, 110; 
-18, By the dischnrge of a defen
dant, who has been arrested under a 
capia.ad IOtil!fuciendurn. 8Cowen, 
R. 17 J .-19, ~y a certificate and 
discharge under the bankrupt laws. 
Act o,congress of August 1841. 

DISCHARGE, practice, is the 
act by which a person in confinp.. 
ment under some legal process, or 
held on an accusation of some crime 
or misdemeanor, is set at liberty; 
the writing containing the order for 
his being so set at liberty is :1180 
called a discharge. The discharge 
of a defendant in prison under a ca. 
sa., when made by the plaintiff, has 
the operation of satisfying the debt, 
the plaintiff having no other remedy; 
4 T. R. 526; but wheo the dis
charge is in consequence of the in
solvent laws, or the defendant dies 
in prison, the debt is not satisfied; 
in the first place tbe plaintiff has a 
remedy against tbe property of the 
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defendant, acquired after his dis- jury rests in the ,ound dilCf'etion.oJ 
charge, and, in the last case, against eie COli"'. 4 'Wash. C. C. R. 409; 
the executors or administrators of the 18 Johns. 187; 2 Johns. Cas. 301 ; 

.. debtor. Hac. Ab. Execution, D; 2 Gall. 364; 9 Mass. 494; 1 Johns. 
Bingh. on Execu. 266. Rep. 66; 2 Johns. Cas. 275. Vide 

DISCHARGE OF A JURY, 4 Taunt. 309. A distinction has 
prac'ice. The dismissal of a jury been made between capital cases and 
who had been charged with the other criminsl cases, not capital. In 
trial of a cause. Questions fre- cases of misdemeanors and in civil 
quently arise, JVhether the court dis- cases, the right to discharge rests in 
charge a jury before they render a the sound discretion of the court, 
verdict; in a criminal case, the pri- which is to be exercised with great 
lODer can again be tried. In cases caution. 9 Mass. 494. In Penn
afleeting life or member, the general sylvania this point seelDS not to be 
rule is, that when a jury have been settled. 6 Serg. & Rawle, 699. 
sworn and charged, they cannot be The reader is referred to the word 
discharl{ed by the court, or any other" Jeopardy, and Story on the Const. 
but ought to give a verdict. But to § 1781; 9 Wheat. R. 579; Rawle 
this rule there are many exceptions; on the Const. 13:1, 133; 1 Chit. Cr. 
for example, wben the jury are dis. Law, 629 •. 
charged at the request or with the , DISCLAIMER. This word signi. 
consent of the prisoner and for his fies to abandon, to renounce; also 
benefit, when ill practices have been the act by which the renunciation is 
used; when the prisoner becomes made. For example, a disclaimer is 
ioaane, or becomes suddenly ill so the act by which a patentee renounces 
that he cannot defend himself, or a part of his title of invention. 
instruct others in his defence; when DISCLAIMER, cAancery plead,. 
a juror or witness is taken suddenly inK, is the re~unciation of the defan
ill; when a juror has absented himself, dant to all clailDS to the subject or 
or, on account of his intoxication, he the demand made by the plaintiff's 
is incapable to perform his duties as a bill. A disclaimer is distinct in sub
juror: these and many similar cases, stance from an answer, though some
which may be readily imagined, ren· times confounded with it, but it sel. 
der the discharge of the jury a matter dom can be put in without an answer, 
of necessity, and under luch very for if the defendant has been made 
extraordinary and striking circum. a party by mistake, having haa an 
stances, it is impossible to proceed interest which he has parted with, 
with the trial with justice to the pri. the plaintiff may require an answer 
soner or to tbe state. The exception sufficient to ascertain whether that is 
to the rule, then, is grounded on the fact or not. Mitf. Pl. 11, 14, 
fU!ceuit!l, and not merely because the ~53; Coop. Eq. Pl. 309; Story, Eq. 
jury cannot agree. 6 Serg. & Rawle, Pl. c. 17, ~ 8118 to 844. 
577; 3 Rawle's Rep. 501. In all DISCLAIMER, eltate., is the act 
these caaes the court must exercise of a party by which he refuses to 
a just discretion in deciding what is accept of an estate which has OOPn 
and what is not a Case of necessity. conveyed to him. Vide Aumt; 
This is the law as to the exceptions lJiumt. It is said, that a disclaimer 
in Pennsylvania. In other states, of a freehold estate must be in a court 
and aome of the courts of the United of record, because a freehold shall 
States, it has been ruled that the au· not be divested by bare words, ira 
thority of the court to discharge the pail. Cruise, Dig. tit. 32, Co 26, II. 

Digitized by Google 



472 DIS 

1, 2. A disclaimer of tenancy is the 
act of a person in possession, who 
denies holding the estate from the per. 
son claiming to be the owner of it. 2 
Nev. & M. 672. Vide 8 Vine Ab. 
601; Coote, L. & T. 348, 375; F. 
N. B. 179k; Bull. N. P. 96; 16 
East, R. 99; 1 Man. & Gran. 135 ; 
S. C. 39 Eng. C. L. Rep. 380, 385 ; 
10 B. & Cr. 816; Gow, N. P. Cas. 
180; 2 Nev. & Man. 673; 1 C. M. 
& R. 398; Co. Litt. 102, a. 

DISCONTINUANCE, pktuling, 
is a chasm or interruption in the 
pleading. It is a rule, that every 
pleading must be an answer to the 
whole of what is adversely alleged, 
Com. Dig. Pleader, E 1, F 4; 1 
Saund. 28, n. 3; 4 Rep. 62, a. If, 
therefore, in an action of trespass for 
breaking a close, and cutting three 
hundred trees, the defendant pleads, 
as to cutting down all but two hun· 
dred trees, some matter of justifica. 
tion or title, and as to the two hun· 
dred trees says nothing, the plaintiff 
is entitled to sign judgment, as by 
Dil dieet against him, in respect of 
the two hundred trees, and to demur, 
or reply to the plea, as to the reo 
mainder of the trespasses. On the 
other hand, if he demurs or replies 
to the plea, without signing judgment 
for the part not answered, the whole 
action is said to be discontinued. For 
the plea, if taken by the plaintiff 118 
an answer to the whole action, it 
being, in fact, a partial answer only, 
is in contemplation of law, a mere 
nullity, and a di.eMllinllOfICe takes 
place. And such discontinuance will 
amount to error on the record; such 
error is cured, however, after verdict, 
by the statute of Joofails, 32 H. 8, c. 
30; and after judgment by nil dicit, 
confession, or non 111m iriformaltJ., 
by stat. 4 Ann. c. 16. It is to be 
observed, that as to the plaintiff's 
course of proceeding, there is a dis· 
tinction between a ease like this, 
where the detendant does not profess 
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to answer the whole, and a case where, 
by the commencement of his plea, be 
professes to do 50, but, in fact, gives a 
defective and partial answer, apply. 
ing to part only. The latter ease 
amounts merely to insufficient plead. 
ing, and the plaintiff's course, there. 
fore, is not to sign judgment for the 
part defectively answered, but to de
mur to the whole plea. 1 Saund. 
~8, n. 3. It is to be observed, also, 
that where the part of the pleading 
to which no answer is given, is im. 
material, or such as requires DO sepa. 
rate or specific answer, for example, 
if it be mere matter of allegation, the 
rule does not, in that case, apply. lb. 
See Com. Dig. Pleader, W; Bac. 
Abr. Pleas, P. 

DISCONTINUANCE, t"a~., is 
an alienation made or suffered by the 
tenant in tail, or other tenant seised 
in aliter droit, by which the issue in 
tail, or heir or successor, or those in 
reversion or remainder are driven to 
their action, and cannot enter. The 
term discontinuance is used to distin· 
guish those cases where the party 
w hose freehold is ousted, can restore 
it only by action, from those in which 
he may restore it by entry. Co. Litt. 
3:25 a; 3 BI. Com. 171; Ad. Ej.36 
to 41 ; Com. Dig. h. t. ; Dac. Ab. h. 
t.; Vine Ab. h. t.; Cruise's Dig. 
Index, h. t.; 2 Saund. Index, h. t. 

DISCONTINUANCE, of actiOll, 
in practice, takes place when a plain. 
tiff leaves a chasm in the proceedings 
of his cause, a& by not continuing the 
process regularly from day to day, 
and time to time, as he ought. 3 BI. 
Com. 296; see Continllance. A dis
continuance also, is an entry upon 
the record that the plaintiff discon_ 
tinues his action. The plaintiff can· 
not di8COntinue his action after a de
murrer joined and entered, or after a 
verdict or a writ of inquiry, without 
leave of court. Cro. Jac.· 36; 1 
Lilly's Abr. 473. The plaintiff is, 
on discontinuance, generaUy liable 
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fOr COIIts. But in some C8888, he is abows he is not entitled to belief. It 
Dot so liable. See 3 Johns. R. 249; seems not to be clearly settled whe
I Caines's R. 116; 1 Johns. R. 143; ther a party can be allowed to dis-
6 Johns. R. 333; 1 ~ Johns. R. 252;. credit his own witness. 1 Moo. '" 
2 Caines's Rep. 380; Com. Dig. Rob. 414; 3 B. & Cress. '746 ; S. C. 
Pleader, W 5; Bae. Abr. Pleas, P. 10 Eng. Com.¥-aw R.220. When, 

DISCOUNT, pr"dice, is set.off, however, a party calls a witness, who 
or defalcation in an action. Vin. turns out unfavourably, he mly call 
Ab. h. t. another to prove the same point. 2 

DISCOUNT, conlraet6, is an ale Campb. R. 556; 2 Stark. R. 334; 
lowance made upon prompt payment S. C. 3 E. C. L. R. 371; 1 Nev. '" 
in the purchase of goods; it is also Man. 34; 4 B. & Adolph. 193; S. 
the interest allowed in advancing C. 24 E. C. L. R. 47; 1 Phil. Ev. 
money upon billa of exchange, or 229; Rose. Civ. Ev. 96. 
other negociable securities due at a DISCRETION, practice. When 
future time. And to di8cou'" sigoi. it is said that something is left to the 
fies the act of buying a bill of exchange discretioo of a judge, it signifies that 
or promissory note for a less sum than he ought to decide according to the 
that which upon its face, is payable. rules of equity, and the nature of 
Among merchaots the term used circumstances. Louis. Code, art. 
when a bill of ,exchange is transfer· 3522, No. 13; 2 lust. 50, 298; 4 
red, is, that the bill is IOld and not Serg. & Rawle, 265; 3 Burr. 2539. 
that it is dilCou"'f:d. See Poth. De The discretion of a judge is said to 
l'Usure, n. 128; 3 Pet. R. 40. be the law of tyrants; it is always 

DISCOVERT, not covert, un· unknown; it is dilIerent in difIeren' 
married; the term is applied to a men; it is casual, and depends uJ>Ol' 
woman unmarried or widow; one not constitution, temper and passion. IQ 
withio the bonds of matrimony. the best, it is oftentimes caprice; in 

DISCOVERY, i"'em. laID. The the worst, it is every vice, folly aod 
act of finding an unknown country. passion, to which human nature is 
The nations of Europe adopted the liable. 1 Day's Cas. 80, n; 1 Pow. 
principle that the discovery of any Mortg. 247, a; 2 Supp. to Vea. Jr. 
part of America gave title to the go- 391; TouU. live 3, o. 338; 'I Lill. 
vemment by whose subjet:ts, or by Ab.447. There is a species of dis. 
whose authority it was made, against cretion which is authorised by ex. 
aU European governments. This press law, and, without which, justice 
title was to 00 consummated by pose canoot be administered; for example, 
session. 8 Wheat. 543. an old olIender, a man of much iotel. 

DISCOVERY, pr4Ctice, plead. ligence and cUDning, whose tal~ts 
iRK, is the act of disclosing or reveal. render him dangerous to the com. 
ing by a defendant, in his answer to munity, induces a yOllng man of " 
a bill filed against him in a court of weak intellect to commit a larceny in 
equity. Vide Bill of Dillcooery; 8 company with himself, they are both 
Vin. Ab. 537; 8 Com. Dig. 515. liable to be punished for the olIenee. 

TO DISCREDIT, pr4Ctict, ni. The law foreseeing such a case has 
delICt, is to deprive one of credit or provided that the punishment should 
confidence. In general a party may be proportioned, so as to do justice, 
discreditawitnesswhotestifiesagainst 'and it has left such apportionment to 
him, by proving that his character is the discretion of the judge. It is 
such as not to entitle him to credit or evident that without such discretion 
coofidence, or any other fact which justice could Dot he administered, for 

",0· 
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oneoftheeepartieaassuredlydeservee der is bound to give notice to the 
a much more aevere punishment than parties to such instrument of its dis
the other. honour, and his laches will discharge 

DISCRETION, crim. laID, is the the indol'8ers. Chit. on Bills, 394, 
ability to know and distinguish be- 395, 256 to 278. 
tween good and evil;' between what DISINHERISION, citril laID, is 
is lawful and what is unlawful. The the act of depriving a forced heir of 
age at which children are said to the inheritance which the law gives 
have discretion,is not very accurately him. In Louisiana forced heirs may 
ascertained. Under seven years, it be deprived of their legitime, or legal 
seems that no circumstances of mis- portion and of the seisin granted 
ehievous discretion can be admitted "hem by law, for just cause. The 
to overthrow the strong presumption disinherision must be made in proper 
of innocence, which is raised by an form, by name and expressly, and 
age so tender. 1 Hale, P. C. 27, 8; for a just cause, otherwise it is null. 
4 BI. Com. 23. Between the ages of The just causes for which parents 
seven and fourteen, the infant is, may disinherit their children, are teo 
pMmafa.cie, destitute of criminal de- in number; 1. If the child has raised 
sign, but this presumption diminishes his or her hand to strike the parent, 
as the age increases, and even during or, if he or she has actually struck 
this interval of youth, may be repel- the parent; but a mere threat is not 
led by positive evidence of vicious sufficient. 2. If the child has been 
intention, for a tenderness of years guilty, towards a parent, of cruelty, 
will not excuse a maturity in crime, or of a crime or grievous injury. 3. 
the maxim in these cases being ma- If the child has attempted to take 
litia IfIPPlet «tatem. At fourteen, away the life of either parent. 4. If 
children are said to have acquired the child has accused either parent of 
legal discretion. 1 Hale, P. C. 25. any capital crime, except, however, 

DISFRANCHISEMENT, is the that of high treason. 5. If the child 
act of depriving a member of a cor- has refused sustenance to a parent, 
poration of his right as such, by ex- ha\'ing the means to afford it. 6. If 
pulsion. It ditrers from amotion (q. the child has neglected to take care 
v.) which is applicftble to the removal of a' parent, become insane. 7. If a 
of an officer from office, leaving him child has refused to ransom them, 
his rights as a· member. Willc. on when detained in captivity. 8. If 
Corp. n. 708; Ang. & Ames on the child used any act of violence or 
Corp. 237; and see Ezpulaion. coercion to hinder a parent from 

DISGRACE. Vide Crimination,· making a will. 9 • .If the child has 
To Dtf(f'nde. refused to become security for a pa-

DISHERISION, disinheritance; rent, having the means, in order to 
deprivin~ one of an inheritance. Ob- take him out of prison. 10. If the 
solete. Vide Dirinlrerilion. son or danghter, being a minor, mar

DISHERlTOR, one who disin- ries without the consent of his or her 
herits or puts another out of his free- parents. Civil Code, art. 1609-
hold. Obsolf'te. 1~13. The ascendants may disin-

TO DISHONOUR, contr. This herit their legitimate descendants, 
term is applied to the non-fulfilRlf'nt coming to their successioJ), for the 
of commercial engagements. To first nine causes above expressed, 
dishonour a bill of exchange or a when the acts of ingratitude there 
promissory note, is to refuse or neJ(- mentioned have been committed to
Iect to pay it at maturity. The hoI· wards them, instead of towards their 
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parents; but they caDDot disinherit 8 Towl. Do 704. See Copulati .. 
their descendants for the last cause. 1ft"III; COIIItrucliora,' subdivision, 
Art. 1614. Legitimate children, dy- And; Or. Also Bac. Ab. Condi
ing without issue, and leaving a pa- tions, P, 5. 
rent, cannot disinherit him or her, DISMES. Another namefortithes. 
unless for the seven following causes, Dime, (q. v.) 11 piece of federal money 
to wit: 1. If the parent has accused is sometimes written disme. 
the child of a capital crime, except TO DISMISS A CAUSE, prar.
however, the crime of high treason. tice, a term used in courta of chan-
2. If the parent haa attempted to take cery for removing a cause out of 
the child's life. 3. If the parent has, court without any fhrther hearing. 
by any violence or force, hindered DISOBEDIENCE is the want of 
the child from making a will. 4. If submission to the orders of a aupe
the parent haa refused sustenance to rior. In the army, disobedience is a 
the child in necessity, having the misdemeanor. For disobedience to 
means of affording it. 5. If the pa- parents, children may be punished; 
rent has neglected to take care of the and apprentices may be imprisoned 
child, when in a state of insanity. for disobedience to the lawful com· 
6. If the parent has neglected to mands of their master. Vide Cor
ranspm the child when in captivity. remora. 
7. If the father or mother have DISORDERLY HOUSE, cri",. 
attempted the life the one of the laID, is a house the inmattlS of which 
other, in which case the child or behave so badly aa to become a nui
descendant, making a will, may dis- sance to the neighbourhood. The 
inherit tbe one who has attempted keeper of such house may be indict
the life of the other. Art. 1615. ed for keeping a publio nuisance. 
The testator most express in the will Hawk. b. 1, c. 78, s. 1 & 2; &C. 
for what reason he disinherited his Ab. Inns, A; 1 Russ. on Cr. 298; 
forced heirs, or any of them, and the 1 Wheel. C. C. 290; 1 Serg. & 
other heirs of the testator are more- Rawle, 342; 2 Serg. & Rawle, 298 ; 
over obliged to prove the facta on &C. Ab. Nuisances, A; 4 Chit. Bl. 
which the disinherision is founded, Com, 167, 8, note. Vide Btl.v:d, 
otherwise it is null. Art. 1616. Vide lou.e; III fame. 
Nov. 111); Ayl. Pando B. 2, t. 29. TO DlSPAUPER, Engl. la"" is 
. DISJUNCTIVE TERM, is one to deprive a person of the privilege 

which is placed between two con. of suing in forma pauperi. (q. v.) 
traries, by the affirming of one of When a person has been admitted to 
which, the other is taken away: it is aue in forma pauperi., and before 
uaually expressed by the word or. the suit is ended, it appears that the 
Vide 3 Ves. 450; 7 Ves. 454; 2 party haa become the owner of a auf· 
Rop. Leg. 290; 1 P. Wms. 483; 2 ficient estate real or personal, or has 
Cox, Rep. 2U; 2 P. Wms. 283; 2 been guilty of some wrong, be may 
Atk. 643; 6 Vea. 341; :l Vea. Sr. be di.pav~,d. 
67; 2 Str. 1175; Cro. Eliz. 525; TO DISPONE, Scotch la",. This 
Polled: 645; 1 Bing. 500; 8 T. R. is a technical word, which implies, 
470; 1 Vea. Sr. 409; 3 Atk. 83, it is said, a transCer of feudal proper. 
85; Ayl. Pando 56. In the civil ty by a particular deed, and is not 
law when a legacy is given to Caius equivalent to the term alienate; but 
or Titius, the word or, is considered Lord Eldon saya, "with respect to 
find, and both Caius and Titius are the word diBpO"', if I collect the 
eotitled to the legacy in equal parts. opinions of' a majority of the ju~ 

Digitized by Google 



478 DIS DIS 

rightly, I am of opinion that the word Fain. 408; 11 Pick. 198; 8 Pick. 
dispone, would have the same effect 172; 8 Vin. Ab. 711; 1 Swift's Dig. 
as the word a.lienate." (q. v.) San. 504; 1 Cruise, -65; Arcb. Cit'. PI. 
ford on Entails, 179, note. 12 ; &C. Ab. h. t.; 2 Supp. 10 

DISPOSITION, Fre7lCl 10..,. Ves. jr. 348; Dane's Ab. Index, h. 
This word has several acceptations; t.; 1 Chit. Pr. 874, note (r). 
sometimes it siw.'ifies the efJective DISSEISOR, tortI, one who puts 
marks of the will of some person; another out of the possession of his 
and at others the instrument con· lands wrongfully. 
taining those marks. The disposi. DISSENT, contNlcU, is a dis
tions of man make the dispositions agreement to something which has 
of the law to cease, for example, been done. It is express or implied. 
when a man bequeaths his estate, The law presumes that every pel80Il 
the disposition he makes of it, renders to whom a conveyance has been made 
the legal disposition of it if he had has given his assent to it, because it 
died intestate, to cease. is supposed to be for his benefit. To 

DISSEISEE, tor18, one who is rebut the presumption his dissent 
wrongfully put out of possession of must be expressed. Vide 4 Masoo, 
his Jands, R. 206; 11 Wheat. R. 78; 1 Binn. 

DISSEISIN, torl8, is the wrong- R. 50:l; 2 Binn. R. 174; 6 Binn. 
fiJI putting one who is seised, and R. 8::18; 12 Mas..,. R. 456; 17 Mass. 
has actual possession, out of his pas- R. 51):.1; 3 John. Ch. R. 261; " 
session, and depriving him of his John. Ch. R. 136,5:.19; and A..." 
freehold. Lord Coke says, that and the authorities there cited. 
eYery entry is not a disseisin, for it DISSOLUTION, contract8. The 
dOes not take place unless there is diasolution of a contract, is the annul. 
an ouster of the freehold. Co. Lilt. ling its effects between the contracting 
277. To make a disseisin the entry parties. This diasolution of a part
must, in the commencement, be made nership, is the destruction of the 
under colour of title, as any other partnership. Its dissolution does 
entry is a mere trespass; it is the in- not affect the contracts which were 
tention which fixes its character. It made between the partners and 
must also have been unlawful. Dis. others; so that they are entitled to 
seisin may be effected either in cor· all their rights, and they are liable 
poreal inheritances, or incorporeal. on their obligations, as if the part. 
Disseisin of things corporeal, as of nership had not been dissolved. Vide 
houses, lands, &c., must be by entry article Pa.rtner81ip, and 3 Kent, 
and actual dispossession of the free- Com. 27; Dane's Ab. h. t.; Gow 
hold; as if a man enters, by force or on Partn. Index, h. L; Wats. on 
fraud, into the house of another, and Partn. Index, h. t. 
turns, or at least, keeps him or his DISSOLUTION, practice. It is 
servants out of possession. Dilllteisin the act of rendering a legal proceed
of incorporeal hereditaments cannot jng null, or changing its character; 
he an actual dispossession, for the as, a foreign attachment in Pennsyl. 
subject itself is neither capable of vania is diasolved by entering bail to 
actual bodily possession nor disposses- the action. Injunctions are dissolved 
sion. 3 BI. Com. 169, 170. See 15 by the court. 
Mass. 495; 6 John. R.197; 2 Watts, TO DISSUADE, cri".. law, to 
23; 6 Pick. 172; 1 Verm. 1M; 11 induce a person not to do an act. To 
Pet. R. 41; 10 Pet. R. 414; 14 dissuade a witness from giving evi
Pick. 374; 1 Daaa's R. 279; 2 dence against a penon indicted, is 
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an indictable oflence at common law. receive it. 3 BI. Com. 6. The 
Hawk. B. 1, c. :lI, s. 15. The mere rent must be reserved out of a cor· 
attempt to stifle evidence, is also poreal hereditament, and must be 
criminal, although the persuasion certain in its quantity, extent, and 
should not succeed, on the general time of payment, or at least be eapa. 
principle that an incitement to com· ble of being reduced to certainty. 
mit a crime, is in itself criminal. 1 Co. Lit. 96, a; 13 Serg. & Rawle, 
Russ. on Cr. 44; 6 East, R. 464; 2 64; 3 Penna. R. '30. An agree. 
East, R. 5, 21; 2 Str. 904; 2 ment that the lessee pay no rent, 
Leach, 925. Vide To Ptr.uGde. provided he make repairs, and the 

DISTRACTED PERSON. This value of the repairs is uncertain, 
term is used in the statutes of IIIi. would not authorise the landlord to 
nois, Rev. Laws of Ill. 1833, p. 332, distrain. Addis. 347. Where the 
and New Hampshire, Dig. Laws of rent is a certain quantity of grain, 
N. H. 1830, p. 339, to express a the landlord may distrain for so many 
state of insanity. bushels in arrear, and name the 

TO DISTRAIN, is to take and value, in order that if the goods 
keep any personal chattel in custody, should not be replevied, or the a,. 
as a distress. (q. v.) rears tendered, the officer may know 

DISTRESS, remf!diu. A dis· what amount of money is to be raised 
tress is defined to be the taking of a by the sale, and in such ease the 
personal chattel, without legal pro- tenant may tender the arrears in 
ceasfrom the possession of. the grain. 13 Serg. & Rllwle, 52. But 
wrong doer, into the hands of the where the tenant agreed instead of 
party grieved, as a pledge for the rent, to render" one-half part of all 
redress of an injury, the'performance the grain of every kind, and of all 
of a duty, or the satisfaction of a hemp, flax, potatoes, apples, fruit, 
demand. 3 BI. Com. 6. The rem. and other produce of whatever kind 
edy by distress for the recovery of that should be planted, raised, sown 
arrears of rent, is perhaps more fre- or produced, on or out of the demised 
quently adopted by landlords than premises, within and during the 
any other. Co. Lit. 162, b. terms," the landlord CaDnot, perhaps, 

[ 2] For this reason, a considera. distrain at all; he CaDnot, certainly, 
ble space will be dedicated to this ar. distrain for a sum of money, al. 
ticle. It will be convenient to con. though he, and the tenant may, af. 
aider, 1, the several kinds of rent for terwards have settled their accounts, 
which a dist. may be made; 2, and agreed that the half of the pro
the persons who may make it; 3, duce of the land should be fixed in 
the goods which may be distrained; money, for which the tenant gave 
4, the time when a distress may be his note, which was not paid. 13 
made; 5, in what place it may be Serg. & Rawle, 52. But in anotlm 
made; 6, the manner of making it, case it was held, that on a demill8 of 
and disposing of the goods distrsined; a grist mill, when the lessee is to 
7, when a distress will be a waiver render one-third of the toll, the lea
of a forfeiture of the lease. sor mllY distrain for rent. 2 Rawle, 

[ 3] §.1. Of lAe rem.for tDlicl 11. 
4 dillreU ffI4, be flltJde. 1. A dis· [ 4 ] 2. With respect to the c&fIIOUJII 
tress may generally be taken for any of the rent, for which a lessor may 
kind of rent in arrear, the detention in different cases be entitled to make 
of which, beyond the day of payment, a distress, it may be laid down as a 
ill an injury to him who is entitled to general rule, that whatever can pro-
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perly be considered as a part of the ent titles, and have several estates. 
:rent, may be distrained for, what- Therefore theyahould distrain aepa. 
ever be the particular mode in which rately, each for his ahare, Co. Lit. a. 
it is agreed to be paid. So that 317, unless the ren, be of an entire 
where a person entered into posaea. thing, as to render a horse, in which 
aion of certain premises, aubject to case, the thing being incapable of di. 
the apptobation of the landlord, vision, they must join. Co. Lit. 197, 
which was afterwards obtained, by a. Each tenant in common is en. 
agreeing to pay in advance, rent titled to receive, from the terre-tenant, 
from the time he came into posses- his proportion of the rent; and there. 
sion, it was, in England, determined fore, when a person holding under 
that the landlord might distrain for two tenants in common, paid the 
the whole sum accrued before and whole rent to one of them, after hal'. 
after the agreement, Cowp. 784. ing received a notice to the contra. 
For on, whatever day the tenant ry from the otber, it waa held, the 
agrees that the rent shall be due, party who gave the notice, might 
the law gives the landlord tbe power afterwards distrain. 5 T. R. 246. 
of distraining for it at that time. 2 As tenants in common have no orig. 
T. R. 600. But see 13 S. & R. 60. inal privity of estate between tbem, 
In New York, it was determined, that as to their :res~tive ahares, one 
an agreement that the rent should be may leave his part of the land to the 
paid in advance, is a personal cove- other, rendering rent, for which a 
nant on which an action lies, but not distress may be made, as if the land 
distress. 1 Johns. R. 384. The had been demised to a stranger. 
supreme court of Pennsylvania, de. Bro. Ab. tit. DistJeas, pl. 66. 
elined deciding this point, as it was [ 8] 4. It may be, perhaps, laid 
DOt neceaearily before them. 13 down as a general rule, that for rent 
Serg. & Rawle, 60. Interest due on due in right of the wife, the husband 
:rent, cannot, in general, be diatrained may distrain alone. 2 Saund. 195; 
for; 2 Binn. 146; but may be reo even if it accrue to her in the char
covered from the tenant by action, acter of executrix or admiDistratrix. 
unlessunderparticularcircumstancea. Ld. Raym. 869. With respect te 
8 Binn. 159. the remedies for the recovery of the 

[ 6 1 t 2. OJ IAt per"'" mtitlttl arrears of a rent accruing in right 
to IIICIh 4 dUIrt... 1. When the of his wi&" a distinction is made be
landlord ia sole owner of the pro- tween rent due for land, in which the 
perty out of which rent ia payable to wife has a chattel interest, and :rent 
him, be may, of course diatrain in his due on land in which ahe has an 
own right. estate of freehold and inheritance. 

[ 6 1 2. Joint-tenants have each of And in some cases, a further distinc
them, an estate in every part of the lion must be made between a rem 
rent, each may, therefore, distrain accruing before and rent aocnrlng 
alone for tbe whole, although he must after the coverture. See on this sub
afterwards account with hia compa. ject, Co. Lit. 46, b, 300, a, 351, a; 
Dioos for their :respective shares of 1 Roll. Abr. 3~0; atat. 32 Hen. VIII. 
the rent. 3 Salk. 17. They may c. 37, s. 3. 
all join in making the diat:reas, which [ 9] 5. A tenant by the curtesy. 
is the better way. has an estate of freehold in the Janek 

[ 7 1 8. Tenants in common do of hia wife, and in contemplation of 
not, like joint.tenants, hold by one law, a reversion on all land of the 
tide and by one right, but by di8er. wife leased for years or lives, 8IlCI 
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may distrain at common law for all cent; and therefore it eJttends to the 
rents reserved thereon. possession of thoee persons only who 

[ 10] 8. A woman may be en- claim under the tenant, and the &ta
dowed of a rent as well as of land; tute does not comprise the tenant in 
if a husband, therefore, tenant in fee, dower or by the curteay, for they 
make a lease for years, reserving come in, not under the party, but by 
rent, and die, his wife shall be en· act oflaw. 1 Leon. 30~. 
dowed of one-third part of the reo [ 13] 9. The heir entitled to the 
version by metes and bounds, to- reversion may distraio for rent arrear 
gether with a third part of the rent. which becomes due after the ancestor's 
Co. Lit. 32, a. The rent in this case death; the rent does oot become due 
is apportioned by the act of law, and till the last minute of the natural day, 
therefore if a widow be endowed of a and if the ancestor die between SUB· 

third part of a rent in fee, she may set and midnight, the heir, and not 
distrain for a third part thereof, and the executor, shall have the rent. 
the heir shall distrain for the other 1 Saund. 2t:l7. And if rent be pay. 
part of the rent. Bro. Abr. tit. Avow· able at either of two periods, at the 
ry, pl. 139.' choice of the lessee, and the lessor 

[ 11 ] 7. A tenant for his own life die between them, the rent being un· 
or that of another, has an estate of paid, it .,m go to the heir. 10 Rep. 
freehold, and if he make a lease fot 128, b. 
years, reserving rent, he is entitled to [ 14] 10. Devisees, like heil'B, 
distrain upon the lessee. It may here may distrain in respect of their rever· 
be proper to remark, that at common sionaryestate; for by a devise of the 
law, if a tenant for life made a lease reversion the rent will pass with ita 
for years, if he should so long live, at incidents. 1 Ventr. 161. 
a certain rent, payable quarterly, and [ 15] 11. Trustees who have vest· 
died before the quarter.day, the ten. eel in them legal estates, as trnsteea 
ant was discharged of that quarter's of a married woman, or assignees of 
rent by the act of God. 10 Rop. 128. an insolvent, may of course distrain 
But the 11 Geo. II. c. 19, s. 15, in respect of their legal estates, in the 
gives an action to the executors or ssme manner as if they were benefi. 
administrators of such tenant for cially interested therein. 
life. [ 16] 12. Guardians may make 

[ 12] 8. By the statute 32 Henry leases of their ward's lands in their 
VIII. c. :17, s. 1, " the personal repra- own names, which will be good dur
aentatives of -tenants in fee, tail, or iog the minority of the ward, and, 
for life, of rent.service, rent-cbarge, consequently, in respect of such 
and rents-seck, and fee farms, may leases, they possess the same power 
distrain for arrears upon the land of distress as other persons granting 
charged with the payment, so long as leases in their own rights. Cro. Jac. 
the lands continue in seisin or posses- 65,' 98. . 
sion of the tenant in demesne, who [ 17 ] 13. Corporations aggregate 
ought to have paid the rent or fee should generally make and accept 
farm, or some person claiming under leases or other conveyances of lands 
him by purchase, gift or descent." or rent, under their common seal. 
By the words of the statute, the dis- But if a lease be made by an agent of 
tress must be made on the lands the corporation, not under their com· 
while in possession of the" tenant in mon seal, although it may be invalid 
de mesne," or some person claiming as a lease, yet if the tenant hold under 
under him, by purchase, gift or des- it, and pay rent to the bailiff or agent 
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of the corporation, that is sufficient hands of a vendee. Ibid. They caD
to constitute a tenancy at least from Dot be distrained although the pur
year to year, and to entitle the cor- chaser allow them to remain uncut 
poration to distrain for rent. 2 New an unreasonable time after they are 
Rer.247. But see Corporation. ripe.:l B. & B. 362; 5 Moore, 97, 

18] § 3. OJ the thillK' which S. C. 
111411 or may not lie di"rained. Goods [ 21] 2. As every thing which 
found upon the premises demised to a is distrained is presumed to be the 
tenant, are generally liable to be dis- property of the wrongdoer, it will 
trained by a landlord for rent, wbe- follow that such things wherein no 
ther such goods in fact belong to the man can have an absolute and valu
tenant or other persons. Com. Dig. able property, as cats, dogs, rabbits, 
Distress, B 1. But such goods are and all animals ferm naturm, cannot 
sometimes privileged from distress, be distrained. Yet, if deer, which 
first, absolutely; and secondly, con- are of a wild nature are kept in a 
ditionally. private enclosure, for the purpose of 

[ 19 ] First, Those Qf the first sale or profit, this so far changes 
class are privileged, I, in respect of their nature, by reducing them to a 
the owner of them; 2, because no kind of stock or merchandise, that 
one can have property in them; 3, they may be distrained for rent. 3 BI. 
because they cannot be restored to the Com. 7. 
owner in the same plight as when [ 23] 3. Such things as cannot 
taken; 4, because they are fixed to be restored to the owner in the same 
the freehold; 5, because it is against; plight as when they were taken, as 
the policy of law they should be i milk, fruit, and the like, cannot be 
distrained; 6, because they are in' distmined. 3 Bl. Com. 9. 
the custody of the law; 7, because [ 24] 4. Things affixed or annex
they are protected by some special ed to the freehold, as furnaces, win
act of the legislature. dows, doors, and the like, cannot be 

[ 20] 1. The goods of a person. distrained, because they are not per
who has some interest in the land ~ sonal chattels, but belonging to the 
jointly with the distrainer, as thoseof l realty. Co. Litt. 47, b. And this 
a joi!lt tenant although found upon I rule extends to such things as are 
the land, cannot be distrained. The essentially a part of the freehold, 
goods of executors and administra- although for a time removed there
tors, or of the assignee of an insolvent I from, as a mill-stone removed to be 
regularly discharged according to I picked; for this is matter of neces
law, cannot, in Pennsylvania, be dis-Isity, and it still remains in contem
trained for more than one year's rent. i plat ion of law, a part of the free
The goods of a former tenant, right- ,hold. For the same reason an anvil 
fully on the land, cannot be distrained fixed in a smith's shop cannot be dis
for another's rent. For example, a I trained. Bro. Abr. Distress, pl. 23; 
tenant at will, if quitting upon notice 4 T. R. 567; Willis, Rep. 512; 6 
from his landlord, is entitled to the. Price's R. 3; 2 Chitty's R. 167. 
emblements or growing crops; and I [25 1 5. Goods are privileged in 
therefore even after they are reaped, cases wflere the proprietor is either 
if they remain on the land for the i compelled from ftece,rit1l to place his 
purpose of husbandry, they cannot . goods upon the land, or where he 
be distrained for rent due by the does so for commercial purposes. In 
second tenant. Willes, I:U. And I the first case the goods are exempt 
they are equally plotected in the because the owner has no option, 
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hence the goods of a traveller in an mediate Idndlord only, a ground land· 
inn are exempt from distress. 7 H. lord is not entitled to his rent out of 
"1, M. I, p. 1 ; Hamm. N. P. 380, a. the goods of the under·tenant taken 
In the other the interests of the com· in execution. 2 Str. 7f!7. And where 
munity require that commerce should there are two executions, the landlord 
be encollraged, and adventurers will is not entitled to a year's rent OD 

not engage in speculations, if the pro. eacb. See Str. 1024. Goods dis. 
perty embarked is to be made liable trained and replevied may be distrain. 
for the payment of debts tbey never ed byanotber landlord for subsequent 
contracted. Hence goods landed at rent. 2 Dall. 68. 
a wbarf, or deposited in a warehouse [ 27] 7. By some special acts of 
on storage, cannot be distrained. 17 the legislature it is provided tbat tools 
Serg. & Rawle, 138; 5 Whart. R. of a man's trade, some designated 
9,14. Valuable things in the way household furniture, school books, 
of trade are not liable to distress; as and the like, shall be exempted from 
a horse standing in a smith's shop to distress, execution, Q,r sale. 
be shod, or in a common inn, or cloth . [28] Secondly; Besides the 
at a tailor's house to be made into a above mentioned goods and chattels, 
coat, or corn sent to a mill to be which are absolutely privileged from 
ground, for these are privileged and distress, there are others which are 
protected for the benefit of trade. 8 conditionally so, but which may be 
Bl. Com. 8. On the same principle distrajned under certain circum
it bas been decided tbat the goods of stances. These are 1, Beasts of the 
a boarder are not liable to be distrain. plough, which are exempt if there be 
ed for rent due by the keeper of a a sufficient distress besides on the 
boarding.house. 5 Whart. R. 9. land whence the rent issues. Co. 

[ 26 ] 6. Goods taken in execution Litt. 47, a; Bac. Abr. Distress, B.
cannot be distrained. The law in 2. Implements of trade, as, a loom in 
some states gives the landlord the actual use, and there is a sufficient 
right to claim payment out of the distress besides. 4 T. R. 565.-3. 
proceeds of an execution lOr rent not Other thing in actual use, as a horse 
exceeding one year, and he is entitled whereon a person is riding, an axe 
to payment up to the day of seizure, in the hands of a person cutting 
though it be in the middle of a quare wood, and the like. Co. Litt. 47, a. 
ter. 2 Yeates, 274; 5 Binn. 50S; [ 29] § 4. TAe time ",hell a di,· 
but he is not entitled to the day of Ire" may be made. 1. The distress 
sale. 5 Binn. 505. See 18 Johns. cannot be made till the rent is due by 
R.I. The usual practice is to give the terms of the lease; as rent is not 
notice to the sberiff that tbere is a due until the last minute of the 
certain sum due to the landlord as natural day, on whicb it is reserved, 
arrears of rent; which notice ought to it follows that a distress for rent can· 
be given to the sheriff, or person who not be made on that day. 1 Saund. 
takes the goods in execution upon 287; Co. Lit. 47, b. n.6. A pre. 
the premises; fol' the sherifi' is not vious demand is not generally naces
bound to find out whether rent is due, sary, although there is a clause in the 
nor is he liable to an action, unless lease that the lessor may distrain for 
there has been a demand of rent before rent, II being lawfully demanded," 
the removal. 1 Str. 97, 214; 3 Bradb. 124; Bac. Abr. Rent, I; the 
Taunt. 400; 2 Wils. 140; Com. making of the distress being a de. 
Dig. Rent, D 8; 11 Johns. R. 185. mand; though it is advisable to make 
This notice can be given by the im. such a demand. But where a lease 

VOL. 1.-41 ' 
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provides for a special demand; as if at one entire rent, and it doe. DOt 
the clause were tbat if the rent sbould appear that the lands are separate 
happen to be behind it should be de- .from each other, one distrea may 
~anded at a particular place "oe on be made for the whole rent. LeI. 
tAe land; or be demanded of the Raym.55; S. C.l~ Mod. 76. And 
ptf'1OfI ojtlr.e tefIGnt,' then sucb spe- where rent is cbarged upon land, 
cial demand is necessary to support whicb is afterwards held by aeveral 
the distress. Plowd. 69; Bac. Abr. tenants, the grantee 01 landlord may 
Rent, I. distrain for the whole upon the land 

[ 30] 2. A distress for rent can of any of them; because the whole 
only be made during tbe day time. of the rent issues out of every part 
Co. Lit. 142, a. of the land. Roll. Abr. 671. If 

[ 31 ] 8. At common law a dis- there be a bouse on the land, the dis
tress could not be made after the ex- tress may be made in the house; if 
piration of the lease; to remedy this tbe outer door or window be open, a 
evil the legislature of Pennsylvania distress may be taken out of it. Roll. 
passed an act making it " lawful for Abr.671. And if an outer door be 
any person having any rent in arrear open, an inner door may be broken 
or due upon any lease for life or open for the purpoee of taking a dis
years or at will, ended or determined, tress. Comb. 47; Cas. Temp. Hard. 
to distrain for such arrears after tbe 16ti. Barges on a river attached to 
determination of the said respective tbe leased premises (a wbarf) by 
leases, in the same manner as they ropes, cannot be distraiDed. 6 Bingh. 
might have done, if such lease bad 150; 19 Eng. Com. Law R. 36. 
not been ended; provided tbat such [ 33] 2. Of! the land. By the 
distress be made during the continu- 5th and 6th sections of the Pennsyl
Mce of such lessor's title or interest. vania act of assembly of the 21st 
Act of 21st March,_ 1772, s. 14, 1 March, 1772, copied from the 11 
Smith's Laws of Penna. 375.-4. In Geo. II. c. 19, it is enacted, that if 
the city and county of Philadelphia any tenant for life, years, at will, or 
the laudlord may, under certain otherwise, shall fraudulently or clan
circumstances apportion bis rent, destinel y convey his goods off the 
and distrain before it becomes due. premises to prevent the landlord from 
See act of 25th March, 1825, s. 1. distraining the same, such person, or 
Pamph. L. 114. any person by him lawfully author-

[ 32] § 5. In 1DTaat place a du- ised, may within thirty days after 
trea may be rrw.de. The distress such conveyance, seize the same, 
may be made upon the land, or off wherever they shall be found, and 
the land. 1. Upon the land. A dis- dispose of them in such manner as if 
tress generally follows the rent, and they had been distrained on the pre
is consequently confined to the land mises. Provided, that the landlord 
out of which it issues. If two pieces shall not distrain any goods which 
of land, therefore, are let by two sa- shall have been previously sold, bonG 
parate demiscs, although both be con- fide, and for a valuable considera
tained in one lease, a joint distress tion, to one not privy to the fraud. To 
cannot be made for them, for this bring a case within the act, the re
would be to make the rent of one moval mllst take place after the rent 
issue out of the other. Rep. Temp. becomes due, and must be Mcrtl, not 
Hardw. 245; S. C. Str. 1040. But made in open day, for such removal 
where lands lying in different colin- cannot be said to be clandestine with
ties are let together by one demise, in the meaning of the act. 3 Esp. 
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N. P. C. 15; 12 Serg. & l\awle, trained should be made, and a copy 
217; 7 Bing. 423; 1 Moody & Mal. of it delivered to the tenlJ.nt, together 
kin, 535. It has, however, been with a notice of taking such distress, 
pmde a question whether goods are with the cause for taking the same .. 
protected that were fraudulently Ie- This notice of taking a distress is not 
moved on the night before the rent required by the statute to be in wri. 
had became due. 4 Camp. 135. ting; and, therefore, parol or verbal 
The goods of a stranger cannot be notice may be given either to the 
pursued; they can be aistrained only tenant on the premises or to the own. 
while 'they are on the premises. 1 er of the goods distrained. 12 Mod. 
Dall. 440. 76. ,And although such notice is di. 

[ 34] § 6. Of tie manner of reeted by the act to specify the cause 
making 8 diltreN. 1. A distress of t,aking, it is not material whether 
for rent may be made either by the it accurately state the period of the 
person to whom it is due, or, which rent's bec<nning due, Dougl. 279 ; or 
18 the preferable mode, by a constable even whether the true cause of taking 
or other officer properly authorised the goods be expressed therein. 7 T. 
by him. R. 654. If the notice be not per. 

[ 35] 2. If the distress be made sonally given, it should be left in 
by a constable, it is necessary that writin~ at the tenant's house, or ac
he should be properly authorised to cording to the directions of the act, 
make it; for which purpose the land· at the mansion·house or other most 
lord should give him a written autho- notorious place on the premises 
rity, or as it is usually called, a war· charged with the rent distrained for. 
rant of distress; but a subsequent [ 39] 6. The distrainor may 
assent and recognition given by the leave or impound the distress on the 
party for whose use the distress has premises for the five days mentioned 
been made, is sufficient. Hamm. N. in the act, but becomes a trespasser 
P. 382. after that time. 2 Dall. 69. As in 

[ 36] 3. When the constable is many cases it is desirable for the 
thus provided with the requisite au· ,sake of the tenant that the goods 
thority to make a distress by seizing should not be80ld as soon as the law 
the tenant's goods, or some of them in permits, it is usual for him to sign IlQ 
the name of the whole, and declaring agreement or consent to their remain. 
that he takes them as a distress for iog on the premises for a longer time, 
the sum expressed in the warrant to in the custody of the distrainor, or ot 
be due by the tenant to the landlord, a person by him appointed fOr that 
and that he takes them by virtue of purpose. While in his posaebion, 
the said warrant; which warrant he the distrainor cannot use or work 
ought, if required, to show. 1 Leon. cattle distrained, unless it be for the 
60. owner's benefit, as to milk a cow, or 

[ 37] 4. When making the dis· the like. 5 Dane's Abr. 34. 
tress it oughtto be made fOr the whole [ 40] 7. Before the goods are 
rent; but if goods cannot be found sold they must be appraised by two 
at the time sufficient to satisfy the reputable freeholders, who shall take 
rent, or the party mistake the value an oath or affirmation to be adminis· 
of' the thin~ distrained, he may make tered by the sheriff, under.sheriff, or 
a second distress. Bradb. 129,30; 2 coroner, in the words mentioned in 
Tr. & H. Pro 155. the act. 

[ 38] 5. As soon as a distress is [ 41 ] 8. The next requisite is to 
made, an inventory of the goods dis- give six days' public notice of the 
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time and place of sale of the things 
distraiued u,fieu if !dey duve 
not been replevied, they may be sold 
dy tde proY13r o±Yeddr, who mr,y epply 
the proceeds to the payment and 
13atisfLratioa af tha ren!d and the ax· 
peoses of EPe distress, appraisement 
and sal~. The ovey,lus, if any l is 

be p$Lld thzl leozme. 
[ 42 ] ~ 7. When a duereu!Dill be 

lCaieer foifeitnaa f!f flke lk'a8e. 
On this subject, see 1 B. & Ado!. 
·.0..0.8. 

The right of distress, it seems, 
Poes DOt €luist the New Eny!and 

, states. 4 Dane's Ab. 1:l6; 7 Pick. 
Hs5; GriP: Re5. 40·5l 4 Griff. 

Reg. 1143; Aik. Dig. 337.; .nor in 
Glaba?'ida, Gissir13ippi. North CaroHna 
no~ O~io; and !n Kent,!lcky,the ~ht 

hmlwd to dl13Ei8SS 20r a h"cumory 
rent. 1 Hill. Ab. 156. Vide, gene • 
TrJly. Gilh. on Di?'!?' hy Hrnt; 
Bradh. on Bistr.; Com. Dig. h. t.j 
1l'lc. Ab. h. t.; Vin. Ab. h. ; 2 
Ynunh. InHnn, h. t. ; Wilko on Rep!'; 
3 Chit. BI. Com. 6, note. 

O8N'BN'I'L 
."'.?'imAl2 renA 2.atUlO. 21. 
Apprainml'nt, 40. . 
B.!-.utIo tbe R.lounb, is. 

to .0.iiltmil. 35, 
Corporations, ) 7. 
556n3z1iln of' lzistn:on J. 
DemandA whed' requlaite, 29. 
DevilOe8 may dietrain, 14. 
I'5£vie;'ilil of 2f'll eubje"t. !. 
DilOtr_> what, I •. 

fbr llbat d%lede, 
am"ildlt of' f'. 
who entitled to, 5. 
of thj"Po 
w ben 10 be made, !l9. 
where. 32. 
how.N. 

•. ef!ect o~ 4~. '. . . 
"ralt """oot dir~~. 23. 
¥anurea.24. . 
Good., 18. 

exewrUd, 5lT?,~, T?8. 
Guardian, mBy dietraio, 16. 
Deir diekfein, . 

may .Hetlll", 8. 
Impooodia, dlltre8ll, 39. 
nc'8DnAy req"lrecl, .0.l.D 

DIS 

Joiot tetaaota lDay dietraio, 6. 
pr'f'llrty, 

.0.'traoner of makiog diiet'"""", 34, 37. 
~~rchandize elle~pI.ed, 25. 
'2ulk 2.2. 
Notioe of lillie, 
Pine" di£l££88, 33. 
§'2uti££ 10 di£lrea, 

eole owoer, 5, 
joi£l2 iena"" 6. 
WOBOle in com mOD, 7. 
husbaod,8. 
wif'illl, W. 
tenant by curtesy, 9. 
ten"llt fo£ lile, S L 
per80llRI rep"*,otative, 12-
heir, 13. 
-dc£ lillie, 1·£. 
trustee, ) 5. 
gU2£clian. 
co£poratj,2ii., 17. 

Rent, 3,4. 
T?ille diatilllll., 4 L 
Tenant io common, 7. 

for life, 11. 
Lime mAcliog di.n~... 30, 
.• , five.daye impounding. 39. 
l rav£EE£rB' T?'llKle illil'lmp§' 25. 
Trustee. mny distraio, 15. 
Widow mUT? distrain, 10. 

DISTRESS INFINITE, Eng. 
lid Lllactll£l', i13 pr,y..;ess llnmmoR£d. 
iog the sheriff to distrain a person 
from iime klRne, Lkld llnntinn£±Ily 
afterwa rds, by taking his goods by 
ilEEay of pkkge, Erg en±or13e the rllr· 
forman~ of soroothing due fI"?m' the 
llartn lllStf'Lmed tripon. In ,hIS O£ise no distress can be immoderate, be-

wha[ilvet ita "'llue R'k'iny Iw, it 
cannot be sold, but is to be immedi. 
otely restonld sati13facziflD l'k"ing 
made. 3 BI. Com. 231. 

DIYTRIBUTION. By [his Tlcl'm 
is understood the division of aD in. 
tggiltatt'S e±±T?£.te aeeordi,"l.g till law. Ohe 

s?ntute od22 and Car. 2, 
which wat itself probably bor. 
from the H8th Nonl'! of dus

tinian, is the fc;>undati?n ~f, perhaps, 
most "cta dleEtlbUilllD m the eo£e· 
ral states' ii2 Vide ~~ K<:nt, Com. ~~3. 
note 8 Lorn. £ ?lg. 2.l22 11 510. 
Ab. 189,202; Com. Dig. Adminis. 
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DISTRICT, is a certain portion ed States, a small territory on the 
of the COUDtry, separated from the banks of the Potomac, and congress, 
rest for some special purposes. The by the act of July 16, 1790, accept
United States are divided into judi- ed the same for the permanent seat 
cial districts, in each of which is es- of the government of the United 
tablished a district court; they are States. The act provides for the 
also divided into election districts; removal of the seat of government 
collection districts, &c. from the city of Philadelphia to the 

DISTRICT ATTORNEYS OF District of Columbia, on the first 
THE UNITED STATES. There Monday of December, 1800. It is 
shall be appointed in each judicial also provided, that the laws of the 
district, a meet person, learned in state within such district, shall not 
the law, to act as attorney of the' be affected by the acceptance, until 
United States in such district, who the time fixed for the removal of the 
shall be sworn or affirmed to the government thereto, and until con. 
faithful execution of his office. Act grass shall otherwise by law pro. 
of 24 Sept. 1789, s. 35, 1 Story's vide. 
Laws, 67. His duty is to prosecute Is seems that the District of Co. 
in such district all delinquents, for lumbia, and the territorial districts 
crimes and ofrences cognizable under of the United States, are not states 
the authority of the United States, within the meaning of the constitu. 
and all civil actions in, which the tion, and of the judiciary act, so as 
United States shall be concerned, to enable a citizen thereof to sue a 
except in the supreme court, in the citizen of one of the states in the 
district in which that court shall be federal courts. 2 Cranch, 445; 1 
holden. lb. Their salaries vary in Wheat. 91. 
different districts; vide Gordon's Dig. DISTRINGAS, remedie" is 0, 

art. 403. By the act of March 3, writ directed to the $heriff com-
1815, 2 Story's L. U. S. 1530, dis- manding him to distrain one of his 
trict attorneys are authorised to ap- goods and chattels, to enforce his 
point deputies in certain cases to sue compliance of what is required of 
in the state courts. See Deputy Di,- him, as for his appearance in a court 
triet Attomell. on such a day, and the like. Com. 

DISTRICT COURT. Vide Dig. Process, D 7; Chit. Pro Index, 
Court, oftlu United Statt-,. h. t.; Sellon's PI'. Index, h. t.; 

DISTRICT OF COLUMBIA. Tidd's Pro Index, h. t.; 11 East, 
The name of a district of country 353. ' 
ten miles square, situate between the DISTURBANCE, tort" is a 
states of Maryland and Virginia, wrong done to an incorporeal here. 
over which the national govern- ditament, by hindering or disquiet. 
ment h. exclusive jurisdiction. By ing the owner in the enjoyment of 
the constitution, congress may" ex- it. Finch, L. 187, 3 BI. Com. 
ercise exclusive jurisdiction in all 235; 1 Swift's Dig. 522; Com. Dig.' 
cases whatsoever, over such district, Action upon the case for a disturb. 
not exceeding ten miles square, as ance. Pleader, 3 I 6, 1 Serg. & 
may, by cession of particular states, Rawle, 298. 
and the acceptance of congress, be- DIVIDEND, is a portion of the 
come the seat or government of the principal or profits divided among 
United States." In pursusnce of several owners of a thing. The 
this authority, the states of Mary- term is usually applied to the divi. 
land and Virginia ceded to the Unit- sion of the profits arising out or 

41· 
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baDk or other stocks; or to the die ter; and shall, by the said court, be 
vision among the creditors of the finally decided. And the decision of 
effects of an inaolvent estate. the supreme court, and their order in 

DI VISIBLE. The power or abiH. the premises, shall be remitted to the 
ty of being separated. A contract circuit court, and be there entered of 
cannot in general be divided in such record; and naIl have effect accord
a manner that an action may be ing to the nature of the said jUdge 
brought or a right accrue on a part ment and order: Prooided, That 
of it. 2 Penna. R. 454. But when it nothing herein contained shall pre. 
is to do several things, at several vent the cause from proceeding, if, 
times, an action will lie upon every in the opinion of the court, further 
default. 15 Pick. R. 409. See 1 Greenl. proceedings can be had without pre. 
R. 316; 6 Mass. 344. See Entire. judice to the merits: And prooided 

DIVISION OF OPINION. When alBo, That imprisonment shall not be 
in a company or society, the parties allowed, nor punishment in any esse 
having a right to vote are so divided be inflicted, where the judges of the 
that there is not a plurality of the said court are divided in opinion upon 
whole, in favour of any particular the question touching the said iDl· 
proposition, or when the voters are prisonment or punishment 
equally divided, it is said there is die DIVORCE is the dissolution of a 
vision of opinion. In such a case marriage contracted between a man 
the Roman law, which seems founded and a woman, by the judgment of a 
in reason and common sense; directs court of competent jurisdiction, or 
that when the division relates to the by an act or the legislature. Di. 
quantity of things included, as in the vorees are of two kinds; 1, c1 tnn. 
case of a judgment, if one of three cwlo ,,",'"momi, (q. v.) which dis
judges votes for condemning a man solves and totally severs the mar· 
to a fine of one hundred dollars, riage tie; and, 2, c1 me1l4f1 et tAoro, 
another, to one of fifty dollars, and (q. v.) which merely separates the 
the third to twenty.five, the opinion parties. . 
or vote of the last shall be the rule 1. The divorce a nnculo was 
for the judgment; because the votes never granted by the ecclesiastical 
of all the others include that of the law, except for the most grave rea· 
lowest; this is the case when unan· SODS. ThJ'S6 according to Lord 
imity is required. But when the die Coke, Co. Litt. 235 a, are CGaua 
vision of opinions does not relate precontractuB, causa met1ll, caUMJ 
to the quantity of things, then it is impotentia, BeU frigiditatu, call_ 
always to be in favour of the defen. o,ffinitatiB, et call.a ccnuanguinitati •• 
dant. It is provided by the act of When the marriage was dissolved 
congress of April 29, 1802, s. 6, for canonical causes of impediment 
that whenever any qucation shall 00- existing previous to its taking place, 
cur before a circuit court, upon which it was declared void ab initio. 
the opinions of the judges shall be In the UDi~ States divorces G 
opposed, the point upon which the "inculo are granted by the state legis. 
disagreement shall happen, shall, dur- latures for such causes as may be 
ing the same term, upon the request sufficient to induce the members to 
of either party, or their counsel, be vote in favour of granting them; and 
stated under the direction of the they are granted by the courts to 
judges, and certified, under the seal which such jurisdiction is given for 
of the court, to the supreme court, at certain causes particularly provided 
their next session to be held thereaf· for by law. 
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The courta in nearly all the states 
have power to decree divorces cl nn· 
culo tor, first, causes which existed 
and which were a bar to a lawful mar· 

. riage, as, precontract, or the existence 
of a marriage between one of the con· 
tracting parties and another person, 
at the time the marriage sought to be 
dia..~lved took place; coDsanguinity, 
or that degree of relationship forbid. 
den by law; affinity in some statel!l, 
as Vermont, Rev. Stat. tit. 16, c. 
63, s. 1; impotence, (q. v.); idiocy, 
lunacy, or other mental imbecility, 
which renders the party subject to it 
incapable of making a contract; when 
the contract was entered into in con· 
sequence of fraud. Secondly, the 
marriage may be dissolved by divorce 
for causes which have arisen since 
the formation of the contract. The 
principal -of which are adultery; 
cruelty; wilful and malicious deser. 
tion for a period of time specified in 
the acts of the several states; to these 
are added in some states, conviction 
of felony or other infamous crime, 
Ark. Rev. Stat. c. 00, s. 1, p. 333; 
being a fugitive from justice, when 
charged with an infamous crime. 
Laws of Lo. Act of April 2, 1882. 
In Tennessee the husband may obtain 
a divorce when the wife was pregnant 
at the time of marriage with a child 
of colour; and also when the wife 
refuses for two years to follow her 
husband, who has gone, bonafide, to 
Tennessee to reside. Act of 1819, c. 
20, and Act of 1835, Co 26; Carr. 
Nich. & Comp. 256, 257. In Ken. 
tucky and Maine where one of the 
parties has formed a connexioD with 
certain religionists, whose opinions 
and practices are inconsistent with the 
marriage duties. And, in some states, 
as Rhode Island and Vermont, for 
negle~t and refusal on the part of the 
husband, (he being of sufficient ability) 
to provide necessaries for the suF>sis. 
tence of his wife. In others habitual 
drWlkenness is a sufficient cause. 

DIV 48' 

In lOme of the states divorces Ii 
men.ttI et tloro are granted for cruelty I 
desertion, and such like causes, while 
in others the divorce is cl nnculo • 

When the divorce is prayed for 
on the ground of adultery, in some 
and perhaps in most of the states, i' 
is a good defence, 1st, that the other 
party has been guilty of the same, 
offence; 2, that the husband has 
prostituted his wife, or connived at 
her amours; 8, that the offended 
party has been reconciled to the other 
by either express or implied condona. 
tion, (q. v.); 4, that there was no 
intention to commit adultery, as when 
the party supposing his or her first 
husband or wife dead, married again ; 
0, that the wife was forced or ravished. 

The effects of a dh:orce Ii tlinculo, 
on the property of the wife are various 
in the several states. When the die 
vorce is for the adultery or other cri. 
minal acts of the husband, in general 
the wife's lands are restored to her; 
when it is caused by the adultery or 
other criminal act of the wife. the 
husband has in general some qualified 
right of curtesy to her lands; when 
the divorce is caused by some pre. 
existing cause, as consanguinity, affi. 
nity or impotence, in some states, as 
Maine and Rhode Island, the lands of 
the wife are restored to her. 1 Hill. 
Ab. 51, 2. See 2 Ashm.4-55. 

When a divorce cl nn("uio takes 
place, it is, in general, a bar to dower; 
but ill Connecticut, Illinois, New 
York, and, it seems, in Michigan, 
dower is not barred by a divorce for 
the fault of the husband. In Ken. 
tucky when a divorce takes place for 
the fault of the husband, the wife is 
entitled 8S if he were dead. 1 Hill. 
Ab. 61, 2. 

2. Divorces cl men.ta et tlaoro, are 
a mere separation of the parties for 
a time for causes arising since the 
marriage; they are pronounced by 
tribunals of competent jurisdiction. 
The effects of the sentence continue 
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for' the time it was pronounced, or value, and he cannot therefore be 
until the parties are reconeiled. Chilo the subject of larceny. 4 Bl. Com. 
dren born after a divorce d meua et 2:16; 8 Serg. & Rawle, 571. But 
thoro are not presumed to be the the owner has such property in him, 
husband's, unless he afterwards eo- that he may maintain trespass (or 
habited with his wife. Bac. Ab. Mar. an injury to his dog; " for a man may 
riage, &c., E. have property in some things whieh 

Vide, generally, 1 BI. Com.440, are of so base nature that no felony 
441; 3 Bl. Com. 94; 4 Vin. Ab. can be committed of them, as of a 
205; 1 Bro. Civ. Law, 86; Ayl. blood·hound or mastiff," 12 H. 8,3; 
Parerg. 225; Com. Dig. Baron and 18 H. 8, 2; 7 Co. 18 a; Com. Dig. 
Feme, C; Poynt. on Marr. & Di· Biens, F; 2 BI. Com. 397; Rae. Ab. 
vorce, Index, h. t.; Merl. Rtp. h. Trover, (D); F. N. B. 86; Bro. 
t.; Clef des Lois Rom. h. t.; as to Trespass, pI. 407; Hob. 283; Cro. 
the effect of the laws of a foreign Eliz.125; Cro. Jae. 463; 2 BI. Rep. 
state, where the divorce was decreed, 1117. As dogs are very dangerous 
see Story's Conft. of Laws, ch. 7, § animals they may lawfully be killed, 
200. With regard to the ceremony when their ferocity is known to their 
of divorce among the Jews, see 1 owner, or in self-defence, 13 John. R. 
Mann. & Gran. 228; S. C. 39 Eng. 312; 10 John. R. 365; and when he 
C. L. R. 425, 428. has been bitten by a rabid animal, a 

DOCKET, practice, is a formal dog May be lawfully killed by any 
record of judicial proceedings. The one. 13 John. R. 312. When a dog 
docket should contain the names of in consequence of his viciolls habits 
the parties, and a minute of every becomes a common nuisance, the 
proceeding in the case. It is kept owner may be indieted. And when 
by the clerk or prothonotary of the he commits an injury, if the owner 
court. Docket is also said to be a had a knowledge of his mischievous 
brief writing, on a small piece of propensity, he is liable to an action 
paper or parchment containing the on the case. Bull. N. P. 77; 2 Str. 
substance ofa larger writing. 1264; Lord Raym. 110; 1 B.&A. 

DOCTORS COMMONS. A build. 620; 4 Camp. R. 198; 2 Esp. R. 
ing in London used for a college of 482. Vide Animal i Knotrledge i 
civilians in that city. Here the judge Meienttr. 
of the court of arches, the judge of DOGMA, ci~illalD. This word is 
the admiralty, and the judge of the used in the first ehapter, first section, 
court of Canterbury, with other emi· of the second Novel, and signifies an 
nent civilians reside. It is called ordinance of the senate. See also 
Doctors Commons because the per. Dig. 27, 1, 6. 
SODS residing there live in a collegiate DOLLAR, money, a llilver coin 
commoning together. oC the United States of the value o( 

DOCUMENTS, nUUnce, are all one hundred cents, or tenth part oC 
the deeds, agreements, title papers, an eagle. It weights four hundred 
letters, receipts, and all other written and twelve aod a half grains. or 
instruments which are used to prove one thousand parts nine hundred are 
a Cact. of pure silver and one hundred oC 

OOG. A well known domestic alloy. Act of January 18, 1837, s. 
animal. By an extension this word 8 a,d 9, 4 Sharsw. Cont. oC Story's 
includes as well the female as the L. U. S. 2523, 4. . 
male of the species. A dog is lIlid at DOLUS, cimllalD. A fraudulent 
common law to have no intrinsic address or trick used to deceive some 
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ooe; a fraud. Dig. 4, 3, 1; Code, 
2,21. 

DOMAIN, is the right to dispose 
of a thing which belongs to us. A 
distinction has been made between 
property and domain. The former is 
said to be that quality which is con· 
ceived to be in the thing itself, as it 
is considered as belonging to such or 
such person, exclusively of all others. 
By the latter is understood'tbat rigbt 
wbich the owner has of disposing of 
the thing. Hence domain and pro
perty are said to be correlative terms ; 
the one is the active right to dispose, 
the other a passive quality wbich fol
lows the thing, and places it at the dis
position of the owner. 3 TouH. n. 
83. But this distinction is too subtle 
for practical use. Puff. Droit de la 
nature et des gens, loi 4, c. 4, § 2. 
Vide 1 Bl. Com. 105,106; Clef des 
Lois Rom. b. t.; Domat, h. t.; 1 
Hill. Ab. 24; 2 Hill. Ab. 237; and 
Dememe cu c!f jee'; Propert, " 
TAing'. 

DOME-BOOK, DOOM-BOOK, 
or DOM-BEC, was a book in which 
Alfred tbe Great, of England, after 
uniting the Saxon heptarchy, collect
ed the various customs dispersed 
through the kingdom, and diges~ 
them into one uniform code. 4 BI. 
Com. 411. 

DOMESDAY or DOMESDAY
BOOK. An ancient record made in 
the time of William the Conjueror, 
and now remaining in the tdlglish 
exchequer, consisting of two volumes 
of unequal sizes. containing surveys 
of the lands in EBgland. 

DOMESTICS are those who re
side in the same house with the mas
ter they serve; and the term does not 
extend to workmen or labourers em
ployed out of doors. 5 Binn. R. 167; 
Merl. Rep. h. t. The act of congress 
of April 30th, 1790, s. 25, uses the 
word domestic in this sense. For
merly this word was used to desianate 
those whoresidad in the houSlj orano-

DOM 

ther, however exalted their station, 
and who perrormed services for him. 
Voltaire in writing to the French queen, 
in 1748, says, .. deign to coll8ider t 
madam, that I am one of the domes
tics of the king, and consequently 
yours, my companions the gentlemen 
of the king," &c. Librarians, secre
taries, and persons in such bonourable 
e(Jlployments, would not probably be ' 
considered domestics, although they 
might reside in the house of their res
pective employers. Pothier, to point 
out the distinction between a domestic 
and a servant, gives the following ex
ample: A literary man wbo lives and 
lodges with you, solely to be your 
companion, that you may profit by 
his conversation and learning, is your 
domestic; for all who live in the 
same house and eat at the same table 
witb the owner of tbe house, are his 
domestics, but they lire not IJer1Hlnt,. 
On tbe contrary, your valet de cham
breI to whom you pay wages, and 
who sleeps out of your house, is not, 
properly speaking, your domestic, but 
your servant. Potb. Proc. Cr. sect. 
2, art. 5, § 5; Poth. Ob. 710,828; 
9 Toull. n. 314. In modem langu •. 
age preceptors, librarians, secretaries, 
and otber persons in such honourable 
employments, would not probably be 
considered domestics, though they 
migbt reside in the houses of their em
ployers. Vide OperatiJHI ; Set'fHlnt. 

DOMICIL, is the place wbere a 
person bas fixed his ordinary dwel. 
ling, without a present intention of 
removal. 10 Mass. 488; 8 Cranch, 
278; Ersk. Pro or Law of Scotl. B. 
1, tit. 2, s.9 ; Denisart, tit. Domicile, 
1, 7, 18, 19; V oot, Pandect, lib. 6, 
tit. 1, 92, 97; 5 Madd. Cb. R. 379'; 
Merl. Reper. tit. Domicile. In order 
to constitute a domicil, two circum. 
stances must unite, namely, actual 
residence, and an intention to remain. 

The original domicil of every per. 
son is the place of his birth, and 
this adheres to him till another is 
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acquired by his act. When he See on the subject generally, 2 
changes it, he acquires a new domi. Boa. & Pul. 230, note; 1 Mason'. 
cil in the new place of his residence, Rep. 411; Toullier, Droit Civil 
and loses his original domicil. But Fran~is, liv. 1, tit. 3, n. 362 a 378; 
upon a return with an intention to Domat, tome 2, liv. 1, s. 3; Pothier, 
reside, his original domicil is restor. Introduction generale aux coutumes, 
ed. 3 Rawle's Rep. 312; 1 GaIlis. n. 8 i. 20; 1 Ashm. R. 126; Merl. 
R. 274, 284; 5 Rob. Adm. R. 99. Rep. tit. Domicile; 3 Meriv. R. 79; 
As it requires an intention in order 5 Ves. 786; 1 Crompt. & J. 151 ; 
to change one's domicil, it follows 1 Tyrwh. R. 91; 2 Tyrwh. R. 475; 
that where a party removes with an 2 Crompt. & J. 486. 
intention of returning, he does not DOMINANT, eltate,. In the 
lose his domicil, as he can have ac· civil law, this term is used to signifY 
quired one no where else. Therefore the estate to which a servitude or 
public ministers sent out in the public easement is due from another estate; 
service; the president of the United for example, where the owners of 
States, the secretaries and such other the estate, Blackacre, have a right 
officers whose public duties require to a way or passage over the estate, 
a temporary residence at the capital, Whiteacre, the former is ealled the 
retain their domicils. So do officers, dominant, and the latter the servient 
soldiers, and marines in the army estate. 
and navy. DOMINION. The right of the 

The domicil of children is the owner of a thing to use it or dispose 
same as that of their parents, until of it at his pleasure. See Domain; 
after they have attained their full 1 White's New Coil. 85; Jacob's 
age, they change it. The wife's is Intr. 39. 
that of the husband. 2 L. R. 35 ; DOMO REPARANDO. The 
15 S. & R. 90. name of an ancient writ in favour or 

How far a settlement in a foreign a party who was in dROger of being 
country will impress a hostile char. jnjured by the faIl of his neighbour's 
acter on a merchant, see Chitty's house. 
Law of Nations, 31 to 50; 1 Kent, DONATIO MORTIS CAUSA, 
Com. 74 to 80; 13 L. R. 296; 8 contract" kgacU" a gift in prospect 
Cranch, 363; 7 Cranch.· 506; 2 of death; is when a person in his last 
Cranch, 64;' 9 Cranch, 191; 1 sickness, apprehending his dissolu· 
Wheat. 46; 2 Wheat. 76; 3 Wheat. tion near, delivers, or causes to be 
14; 2 Gall. R. 268; 2 Pet. Adm. delivered to another, the possession 
Dec. 438; 1 Gall. R. 274. As of any personal goods, to keep in 
to its effect in the administration of ease of his decease. 2 BI. Com. 
the assets of a deceased non·resident, 514; see Civ. Code of Lou. art. 
see 3 Rawle's R. 312; 3 Pick. R. 1455. The civil law defines it to be 
128; 2 Kent, Com. 348; 10 Pick. a gift under apprehension of death, 
R. 77. The law of Louisiana reo as when any thing is given upon 
lating to the "domicil and the man· condition that if the donor dies, the 
ner of changing the same" will be donee shall possess it absolutely, or 
found in the Civil Code of Louisiana, return it jf the donee should survive, 
tit. 2, art. 42 to 49. See also 8 M. or should repent of having made the 
R. 709; 4 N. S. 61; 6 N. S. 467; 2 gift, or iftbe donee should die before 
L. R. 35; 4 L. R. 69; 5 N. S. 385; the donor. Donations mortis caual, 
5 L. R. 332; 8 L. R. 315; 13 L. are now reduced, as far as possible" 
R.297; 11 L.R.178; 12L.R.190. to the similitude of legacies. Inst. 

Digitized by Google 



DON DOO 491 

L 7, De DonatioDibus. See 2 Ves. Code of Lo. B. 3,1. 2, Co 1 and 6. 
jr. 119. Smith v. Casen, mentioned No disposition, mortis causA, shall 
by the reporter at the end of Drury henceforth be made otherwise thaD 
v. Smith, 1 P. Wms. 406; 2 Ves. by last will or testament. All other 
sen. 434; 3 Binn. 366. form is abrogated. Civ. Code of Lo. 

With respect to the nature of a art. 1563; Vin. Abr. Executors, Z 
donatio mortis causA, this kind of 4; Hac. Abr. Legacies, A; SUpp. to 
amphibious gift so far resembles aVes. jr. vol. 1, p. 143, 170; vol. 2, 
legacy, that it is ambulatory and 97,215; Rop. Leg. ch. 1; Swinb. 
incomplete during the donor's life, it pt. 1, s. 7. 
is, therefore, revocable by him, 7 DONATION, contra., is the 
Taunt. 231; 3 Binn. 366, and sub. act by which the oWDerof a thing, 
ject to his debts upon a deficiency of voluntarily transfers the title' and 
assets, 1 P. Wms. 405. But in the possession of the same, from himseIt 
following particulars it differs from to another person, without any con· 
a legacy; it does not fall within an sideration; a gill (q., v.) A donation 
administration, nor require any act is never perfected, until it has been 

'in the executors to constitute a title accepted, for the acceptance, (q. v.) 
in the donee. Rop. Leg. 26. is requisite to make the donation 

The following circumstances are complete. Vide AlUm, and Ayl. 
required to constitute a good dona. Pando tit. 9; Clef des Lois Rom. 
tio mortis causA. ; lst. That the h. t. 
thing given be personal property, 3 DONATION INTER VIVOS, 
Binn. 370; a bond, 3 Binn. 370; 3 contracts, is a contract which takes 
Madd. R. 184; bank notes, 2 Bro. place by the mutual consent of the 
C. C. 612; and a check offered for giver, who divests himself of the 
payment during the life of the donor, thing given in order to transmit the 
will be so considered; 4 Bro. C. C. title of it to the donee gratuitously,· 
286. 2dly. That the gift be made and the donee who accepts the thing 
by the donor in peril of death, or and acquires a legal title to it. This 
during his last illness, and to take donation takes place when the giver 
efJect only in case the giver die. 3 is not in any immediate apprehension 
Binn. 370; 4 Burn's Ecc. Law, 110. of death, which distinguishes it from a 
3diy. That there be an actual de- donatio fAOf'ti. caua, (q. v.) And 
livery of the'subject to, and for the see Civ. Code of Lo. art. 1453. 
donee, in cases where such delivery DONEE. He to whom a gift is 
can be made. 3 Binn. 370; 2 Ves. made, or a bequest given. 
jr •. 120. See 9 Ves. 1; 7 Taunt. DONIS, SATUTE DE, the stat. 
224. But such delivery can be made West. 2, namely, 13 Edw. 1, c. 1, 
to a third person for the use of the called the statute de doni. condition. 
donee. 3 Binn. 370. It is an unset· alibu. This statute revives, in some 
tIed question whether such kind of sort, the ancient feudal restraints, 
gift appearing in writing, without which were originally laid on aliena. 
delivery of the subject, can be sup- tions. 2 BI. Com. 12. 
ported; 2 Ves. jr. 120. By the DONOR, he who ntakes a gift. 
Roman and civil law, a gift mortis (q. v.) 
causa, might be made in writing. DOOR. The place of usual en· 
Dig. lib. 39, t. 6, l. 28; 2 Ves. sen. trance in a house, or into a room in 
440; 1 Ves. sen. 314. the house. Doors are distinguished 

See in general, 1 Fonb. Tr. Eq. into outer doors nnd inner doors. 
288, n. (p); Coop. Just. 474; Civ. To authorise the breach of an outer 
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door in order to serve process, the 
process must be of a criminal nature; 
and even then a demand of admit
tance must first have been refused. 
5 Co. 93; 4 Leon. 41; T. Jones, 
234; 1 N. H. Rep. 346; 10 John. 
263; 1 Root,.S3, 134; 21 Piclt. R. 
156; the outer door may also be 
broken open for the purpose of exe
cuting a writ of Aabere facia.. 5 
Co. 93; Hac. Ab. Sheriff, N 3. An 
outer door cannot in general be broken 
for the purpose of serving civil pro
cess, 13 Mass. 520; but after the de
fendant has been arrested, and he 
takes refuge in his own house, the 
officer may justify breaking an outer 
door to take him. Foster, 320; 1 
Roll. R. 138; Cro. Jac. 555; 10 
Wend. 300. When once an officer 
is in the house, he may break open 
an inner door to make an arrest. 
Kirby, 38ft; 5 John. 352; 17 John. 
127. 

DOTAL PROPERTY. By the 
civil law and in Louisiana, by this 
term is understood that property 

"which the wife brings to the husband 
to assist him in bearing the expenses 
of the marriage establishment. Civil 
Code ofLo. art. 2315. Vide Eztra
dotal properly. 

DOTATION, FrenrA law. Is 
the act by which the founder of Ii 
hospital, or other charity, endows it 
with property to fulfil its destination. 

DOTE, Span. law, is the property 
which the wife gives to the husband 
on account of marriage. It is di
vided into adMititia and prf?fecticia; 
the former is the dote which the 
father or grandfather, or other of the 
ascendants in the direct patemalline, 
give of their own property to the 
hnsband; the latter (ad~ntilia) is 
that property which the wife gives to 
the husband, or that which is given 
to him .for her by her mother, or her 
collateral relations, or a stranger. 
Aso & Man. Inst. B. I, t. 7, c. I, 
~ I. 

DOU 

DOTE ASSIGNANDO, Eng. 
la.,. The name of a writ which lay 
in favour of a widow, when it was 
found by office that the Iring's tenant 
was seised of tenements in fee or fee 
tail at the time of his death, and that 
he held of the king in chief. 

DOTE UNDE NIHIL HABET. 
The name of a writ of dower which 
a widow sues against the tenant, who 
bought land of her husband in his 
life-time, and in which her dower re
mains, of which he was seised solely 
in fee simple or fee tail. F. N. B. 
147; Booth, Real Act. 166. 

DODBLE COSTS, practice. Ac
cording to the English law, when 
double costs are given by the statute, 
the term is not to be understood, ac
cording to its literal import, twice 
the amount of single costs, but in 
such case the costs are thus calcu. 
lated; 1, the common costs, and, 2, 
Aalf of the ('.ammon costs. Bac. Abo 
Costs, E; 2 Str. 1048. This is not 
the rule in New York, nor in Penn
sylvania. 2 Dunl. Pro 731 ; 2 Rawle's 
R. 201. In all cases where double 
or treble costs are claimed, the party 
must apply to the court for them be
fore he can proceed to the taxation, 
otherwise the proceedings will be set 
aside as irregular. 4 Wend. R. 216. 
Vide C08t.; and Treble Co" •• 

DOUBLE INSURANCE, con
tract., is where the insured makes 
two insurances on the same risk, and 
the same interest. It differs from 
re-insurance in this, that it is made 
by the insured, with a view of re
ceiving a double satisfaction in case 
of loss; whereas a re·insursnce is 
made by a former insurer, his exe
cutors or assigns, to protect himself 
and his estate from a risk to which 
they were liable by the first insu
rance. The two policies are consi
dered as mnking but one insurance. 
They are good to the extent of the 
value of the efJects put in risk; but 
the insured shall not be permitted to 
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recover a double satisfaction. He· er's custody, as, for example, in a 
e<an sue the underwriters on both the I dove· house, or when in the nest be
policies, but he can only recover the; fore they can fly. 9 Pick. 15. See 
real amount of his loss, to which all Whelp. 
the underwriters on both shall con· DOWAGER. A widow endow· 
tribute in proportion to their several cd i one who has a jointure. In 
subscriptions. Marsh. Ins. B. 1, c. England, this is a title or addition 
4, s. 4. given to the widows of princes, dukes, 

DOUBLE PLEA. Vide Dupli. earls, and other noblemen. 
city. DOWER is the right of a woman 

DOUBT, is the uncertainty which in a third part of all the lands and 
exists in relation to a fact, a proposi. tenements in fee simple, fee tail 
tion, or other thing i or it is an equi. general, or as heir in epeeial tail, of 
poise of the mind arising from an which her deceased husband was 
equality of contrary reasons. Ayl. seised, either in deed or in law, at 
Pando 121. The embarrassing posi. any time during the coverture, and 
lion of a judge is that of being in of which any issue she might have 
doubt, and it is frequently the lot of had, might by possibility have been 
the wisest and most enlightened to heir. Litt. ~ :i6. Vide Eatate in 
be in this condition; those who have Dower. This is dower at common 
little or no experience usually find no law. Besides this, in England there 
difficulty in deciding the most pro- are three other species of dower now 
blematical questions. Some rules, subsisting; namely, dower by cus· 
not always infallible, have beeIJ'adopt. tom, which is, where a widow be· 
ed in doubtful cases, in order to ar· comes entitled to a certain portion of 
rive at the truth. 1. In eivil cases, her husband's lands in consequence 
the doubt ought to operate against of some local or particular custom: 
him, who having it in his power to thus by the custom of gavelkind, the 
prove facts to remove the doubt has widow is entitled to a moiety of all 
neglected to do so. In cases of the lands and tenements, which her 
fraud when there is a doubt, the pre. husband held by that tenure.-Dower 
sumption of innocence (q. v.) ought ad ostium ecclesitB, is, when a man 
to remove it. 2. In criminal cases, of full age comes to the church door 
whenever a reasonable doubt exists to be married, after troth plighted, 
as to the guilt of the accused, that endows his wife of a certain portion 
doubt ought to operate in his favour. of his lands.-Dower ez a8Sen&U 

No judge is presumed to have any patMS, was only a species of dower 
doubt on a question of law, and he ad o"iu,,, ecclesia, made when the 
cannot therefore refuse to give a hushmld's father was alive, and the 
judgment on that account. 9 M. R. son, with his consent expressly given, 
3M; Merlin, Repert. h. t.; Ayliffe's endowed his wife, at the church door, 
Pando b. 2, t. 17; Dig. lib. 34, t. 5; of a certain part of his father's lands. 
Code, lib. 6, t. 38. Indeed, in some -There was another kind, de la plu, 
counties, in China, for example, belle, to which the abolition of mili. 
ignorance of the law in a judge is tary tenures has put an end. Vide 
pupishable with blows. Penal Laws Cruise's Dig. t. 6, c. 1 i 2 Bl. Com. 
of China, B. 2, s. 61. 129; 15 Serg. & Rawle, 72; Poth. 

DOVE. The name of a well. Du Douaire. 
known bird. Doves are animals In the United'States, the estate 
fertB naturtB, and not the subject of which the wife takes in the lands of 
larceny, unless they are in the own- her deceased husband, varies essen-

VOL. 1.--42. 
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tially from the right of dower at com· satisfaction, consisting of land, mo
mon law. In some of the states, she ney, or other chattel interest, given 
takes one·third of the profits, or in instead of it by the husband's will, 
case of there being no children, one and accepted after the husband's 
half. In otherg she takes the same death., In these cases she has a 
right in fee, when there are no lineal right to elect whether to take her 
descendants; and in one she takes dower or the bequetlt or devise. 4 
two-thirds in fee, when there are n<J Monr. R. 265; 5 Monr. R. 58; 4 
Hneal ascendants or descendants, or Desaus. R. 146; 2 l\I'Cord, Ch. R. 
brother or sister of the whole or half 280; 7 Cranch, R. lJ70; 5 Call, R. 
blood. 1 Hill. Ab. 57,8. 481; 1 Edw. R. 4:35; 3 Russ. R. 

DOWRESS. A woman entitled 192; 2 Dana, R. 342. 
to dower. In order to entitle a woo DOWRY, was formerly applied to 
man to the rights of a dowress at mean that which a woman brings to 
common law, she must have been her husband in marriage; this is 
lawfully married, her husband must now called a portion. This word is 
·be dead, he must have been seised, sometimes confounded with dower. 
during the coverture, of an estate Vide Go. Litt. 31; Civ. Code of Lo. 
subject to dower. Although the art. 2:H 7; Dig. 23, 3, 76; Code, 5, 
marriage may be voidable, if it is not 12, 20. 
absolutely void at his death, it is suf. DRAGOMAN, an interpreter em· 
ficient to support the rights of the ployed in the east, and particularly 
dowress. . The husband and wife at the Turkish conrt. The act of 
must have been of sufficient age to Congress of August 26, 1842, Co 

consent. At common law an alien 201, s. 8, declares that it shall not 
could not be endowed,.but this rule be lawful for the president of the 
has been changed in several states. United States to al10w a dragoman at 
2 John. Cas. 29; 1 Harr. & Gill, Constantinople, a salary of more 
280; 1 Vowen, R. 89; 8 Cowen, than two thousand five hundred dol· 
R. 713. The dowress's right may lars. 
be defeated when her husband was DRAIN. Conveying the water 
not C?f right seised of all estate of from one place to another, for the 
inheritance; as, for example, dower purpose of drying the former. The 
will be defeated upon the restoration right of draining water through an· 
of the seisin under the prior title in other man's land. This is an easement. 
the caSe of defeasible estates, as in or servitude acquired by grant or pre. 
case of re·entry for a condition bro- scription. Vide 3 Kent, Com. 436; 
ken, which abolishes the intermediate Jus aqutBductus ,. Rain water,' Stil. 
seisin. Perk. s. 311, 312, 317. licidium. . 
Dower is barred in various ways; DRA WBACK, comm. laID, is an 
1. By the adultery of the wife, un· allowance made by the government 
less it has been condoned. 2. Bya to merchants on the re-exportation of 
jointure settled upon the wife. 2 certain imported goods liable to duo 
Paige, R. 511. 3. By the wife join. tics, which in some cases consists of 
ing her .husband in a conveyance of the whole, in others of a part of the 
the estate. 4. By the husband and duties which had been paid upon the 
wife levying a fine, or suffering a importation. For the various acts of 
common recover}') 10 Co. 49, b; congress which regulated drawbacks, 
Plowd. 504. 5."By a divorce a see Story, L. U. S. Index, h. t. 
"inclllo matrimonii. 6. By an DC· DRAWEE. A person to whom a 
ceptance, by the wife of a collateral bill of exchllnge is addressed, Dnd 
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who is requested to pay the amount 
of money therein mentioned. The 
drawee may be only one person, or 
there may be several persons. The 
drawee may be a third person,ora man 
may draw a bill on himself. 18 Yes. 
Jr. 69; Carth. 509; 1 Show. 163; 
Burr. 1077. The drawee should 
accept or refuse to accept the bill at 
furthest within twenty-four hours af
ter presentment. 2 Smith's R. 243; 
1 Ld. Raym. ~81 ; Com. Dig. Mer
chant, F 6; Marius, 15; but it is said 
the holder is entitled to a definite an
swer if the mail go out in the menn 
time. Marius,62. In case the bill has 
been left with the drawee for his ac
ceptance, he will be considered as 
having accepted it, if he keep the bill 
a great length of time, or do any 
other act which gives credit to the 
bill, and induces the holder not to 
protest it; or is intended as a sur
prise upon him, and to induce him 
to consider the bill as accepted. 
Chit. on Bills, 227. When he ac
cepts it, it is his duty to pay it at ma
turity. 

DRAWER, contract,. The party 
who makes a bill of exchange. The 
obligations of the drawer to the 
drawee and every subsequent holder 
lawfully entitled to the possession, 
that the person on whom he draws 
is capable of binding himself by his 
acceptance; that he is to be found at 
the place where he is described to 
reside, if that description be men
tioned in the bill; that if the bill be 
duly presented to him, he will accept 
in writing on the bill itself, accord
ing to its tenor, and that he will pay 
it when it becomes due, if presented 
in proper time for that purpose; and 
that if the drawee fail to do either, 
he, the drawer, wiII pay the amount 
provided he have due notice of the 
dishonour. The engagement of the 
drawer of a bill is in all its parts 
absolute and irrevocable. 2 H. BI. 
378; 3 B. & P. 291; Poth. Contr. 
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de Change, n. 58; Chit. Bills, 214; 
Dane's Ab. h. t. 

DRA WING. A representation on 
paper, card, or other substance, of 
something. The act of congress of 
July 4, 1836, section 6, requires all 
persons who apply for letters-patent 
for an invention to accompany their 
petitions or specifications with a 
drawing or drawings of the whole, 
and written references, when the 
nature of the case admits of draw
ings. 

DREIT. The same as Droit, 
(q. v.) 

DRIFTWAY. Aroadorwnyover 
which cattle are dnven. 1 Taunt. 
R. 279; Selw. N. P. 1037; Wool. 
on Ways,!. 

DRIP. The right of drip is an 
easement by which the water which 
falls on one house is allowed .to fall 
upon the land of another. Unless 
the owner has acquired the right by 
grant or prescription, he has no right 
so to construct his house as to let the 
water drip over his neighbour's land. 
1 Roll. Ab. 107. Vide Rain water; 
St.illicidium; and 3 Kent, Com. 
436; Dig. 4:~, 23, " et 6; 11 Ad. 
& Ell. 40; S. C. 39 E. C. L. R. 
21. . 

DRIVER. One employed in con· 
ducting a coach, carriage, wagon or 
other vehicle, with horses, mules or 
other animals. Frequent accidents 
occur in consequence of the neglect 
or want of skill of drivers of public 
stage-coaches, for which the employ. 
ers are responsible. The law re
quires that drivers should possess 
reasonable skill and be of good habits 
for the journey; if therefore he is 
not acquainted with the road he un· 
dertakes to drive, 3 Bingh. Rep. 
314, 321; drives with reins so loose 
that he cannot govern his horses, 2 
Esp. R. 533; does not give notice 
of any serious danger on the road, 1 
Campb. R. 67; takes the wrong side 
of the road," Esp. R. 273; incau· 
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tiously comes in collision with an· fit of intoxication, and which is the 
other carriage, 1 Stark. R. 42:i; 1 immediate result of it. When the 
Campb. R. 167; or does not exer· act is a remote conllElquence, super
cise a sound and reasonable discre. induced by the antecedent drunken. 
tion in travelling on the road, to ness of the party, as in cases of 
avoid dangers and difficulties, and delirium treRlen8 or mania a potll, 
any accident happens by which any the insanity excuses the act. 5 
passenger is injured, both the driver Mason's R. 28; Amer. Jurist, vol. 
and his employers will be responsi. 3, p. 5-20; Martin & Yeager's R. 
ble. 2 Stark. R. 37; 3 Eng\. C. L. 13~, 147; Dane's Ab. Index, h. t.; 
Rep. 233; 2 Esp. R. 5:)3; 11 Mass. 1 Russ. on Cr. 7 ; Ayliffe's Parerg. 
57; 6 T. R. 659; 1 East, R. 106; 231'; 4BI.Com. 26. Astheremust 
4 B. & A. 590; 6 Eng. C. L. R. be a will and intention in order to 
528. Vide Common Carrierl; Neg. make a contract, it follows that a 
ligence; Quasi Offence. man who is in such a state of intold. 

DROIT, a French word, in which cation as not to know what he is do
that language signifies the whole ing, may avoid a contract entered 
collection of laws, written arid un. into by him while in this state. 2 
written, and is synonymous to our Aik. Rep. 167; 1 Green, R. 233; 
word law. It also signifies a right, /2 Verm. 97; 1 Bibb, 168; 3 Hayw. 
iI n'existe point de droits sans de. R. 82; 1 HiIl, R. 313; 1 South. R. 
voirs, et mce ~,a. ~ Toull. n',96 ; I' 361 ; Bull. ~. P. 172; 1 Ves. 19; 
Poth. h. t. W1th us 1t means nght, 18 Ves, 15; 3 P. Wms.130, n. (a); 
jus. Co. Lilt. 158. A person was i Sugd. Vend. 154; 1 Stark. 126; 1 
said to have droit droit, plurimum South. R. 361; 2 Hayw. 394; but 
juri., and plurimum p088eBsio1liB, see 1 Bibb, R. 406; Ray's Med. Jur. 
when he had a freehold, the fee, ch. 23, 24; Fonbl. Eq. B. 1, c. 2, § 
and the property in him. lb. 266; ~; 22 Am. Jur. 290. Vide Ebrio-
Crabb's H. Eng. L. 4011. lity,· Habitual drunkard. • 

DROIT D'AUBAINR, JUB aim. DRY EXCHANGE, contractB.-
.. atuB, was a rule by which all the I A term invented for disguising and 
property of a deceased foreigner, covering usury; in which something 
whether movable or immovable, was was pretended to pass on both sides, 
confiscated to th;{ use of the state, to I when in truth nothing passed on one 
the exclusion of his heirs, whether I side, whence it was called dry. Stat. 
claiming ab intestato, or under a will 3 Hen. 7, c. 5. 
of the deceased. As the darkness ofl DRY RENT, contractB, rent. 
the middle ages wore away, and the I seck, was a rent reserved without a 
light of civilization appeared, this I clause of distress. 
barbarous and inhospitable usage DUCES TECUM, practice, ern. 
was by degrees. discOntinued, and is: denu, i. e. bring with thee. A writ, 
now nearly abolished in the civilized commonly called a BllbptVIa duc~. 
world. Vide Albinatu, jll'. t"cum, commanding the person to 

DRUNKENNESS, intoxication whom it is directed to bring with him 
with strong liquor. This is. an of. some writings, papers, or other things 
fence generally punished by local therein specified and described, before 
regulations, more or less severely. the court. 1 Phil. Ev. 386. In 
Although drunkenness reduces a mnn general all papers in the possesaion 
to a temporary insanity, it does not of the witness must be produced; but -
excuse him or palliate his offence, to this general rule there are excep
when he commits a crime during a tions, among which are the following. 
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Due 
1. That a party is not bound to ex. 
hibit his own title deeds, 1 Stark. Ev. 
87; 3 C. & P. 591; 2 Stark. R. 
203; 9 B. & Cr. 288.-2. One who 
has advanced money on a lease and 
holds it as his security, is not bound 
to produce it, 6 C. & P. 728.-3. 
Attorneys and solicitors, who hold 
the papers of their clients cannot be 
compelled to produce them, unless 
the client could have been so compel. 
led. 6 Carr. & P. 728. See 5 Cowen, 
R. 153,419; Esp. R •. 405; 11 Price, 
R. 455; 1 Ado!. & Ell. 31 ; 1 C. M. 
& R. 38; 1 Hud. & Brooke, 749. 

DUCKING STOOL, puni,hmenl, 
an instrument used in dipping 
women in the water as a punish. 
ment on conviction of being common 
scolds. It is sometimes confounded 
with tumbrel (q. v.) This barbar. 
ous punishment was never in use 
in Pennsylvania. 12 Sergo & Rawle, 
220. 

DUELLING, cnm. law, is the 
fighting of two persons one against 
the other, at an appointed time and 
place, upon a precedent quarrel. It 
ditrers from an affray in this, that the 
latter occurs on a sudden quarrel, 
while the former is always the re
sult of design. When one of the 
parties is killed, the survivor is 
guilty of murder. 1 Russ. on Cr. 
443; 1 Yerger's R. 228; fighting 
a dUBI, even where there is no fatal 
result is of itself a misdemeanor. 
Vide 2 Com. Dig. 252 ; Roscoe's Cr. 
Ev. 610; 2 Chit. Cr. Law, 728; 
lb. 848; Com. Dig. Battel, B; 3 
Inst. 157; 6 East, 464; Hawk. B. 
1, c. 31, s. 21; 3 East, R. 581; 3 
Buist. 171; 4 BI. Com. 199; Prin. 
Pen. Law, c. 19, p. 245. For cases 
of mutual combat upon a sudden 
CJuarrel, vide 1 Russ. on Cr. 495. 

DUMB. Vide Mule. 
DUMB BIDDING, contract,. In 

sales at auction, when the amount 
which the owner of the thing sold is 
willing to take for the article, is 

-42 

DUP 

written and placed by the owner un· 
der a candlestick or other thing, and 
it. is agreed that no bidding shall 
avail unless equal to that, this is 
called dumb bidding. Babingt. on 
Auct.44. 

DUNG. Vide Manure. 
DUNNAGE, mer. law, pieces of 

wood placed against the sides and 
bottom of the hold of a vessel to 
preserve the cargo from the effect of 
leakage, according to its nature and 
quality. 2 Magens, 101, art. 125, 
126; Abbott on Shipp. 227. 

DUPLICATA. It is the double 
of letters· patent, letters of administra. 
tion or other instrument. 

DUPLICATE, is the double of 
any thing. It is usulllly applied to 
agreements, letters, receipts, and the 
like, when two originals are made of 
either of them. Each copy has the 
same effect. In the English low, it 
also signifies the certificate of dis. 
charge given to an insolvent debtor. 
who takes the benefit of the act for 
the relief of insolvent debtors. 

DUPLICITY, pleading. Dupli. 
city, or double pleading, consists in 
alleging, for one single purpose or 
object, two or more distinct grounds 
of complaints or defence, when one 
of them would be as etrectual in law, 
as both or all. This the common 
law does not allow, because it pro. 
duces useless prolixity, and always 
tends to confusion, and to the multi. 
plication of issues. Co. Litt. 304. 
a; Finch's Law, 393; 3 BI. Com. 
311; Bae. Ab. Pleas, K 1. Dupli
city may be in the declaration, or the 
subsequent proceedings. Duplicity 
in the declaration consists in joining, 
in one and the same count, different 
grounds of action, of diffilrent natures. 
Cro. Car. 20; or of the same nature, 
2 Co. 4 a; 1 Saund. 58, n. 1; 2 
Ventr. I Y8 I Steph. Pl. 266; to en. 
force only asin~le right of recovery. 
This is a fault 10 pleading, only be. 
calise it tends to useleas prolixity IlI1d 
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confusion, and is, therefore, only a pleadings. Lawes, Pl. 132; 2 Chit. 
fault in form. The rule forbidding Pl. 421; Com. Dig. Pleader, E 
double pleading "extends," accord- 2; Story's PI. 72, 76. Vide, gene
ing to Lord Coke, "to pleas perpet- rally; 1 Chit. PI. 230, 512; Steph. 
ual or peremptory, and not to pleas PI. c. 2, s. 3, rule 1; Gould on PI. 
dilatory; for in their time and place c. S, p. 1; Archb. Civ. PI. 191; 
a man may use divers of them." Co. Doet. PI. 222; 5 John. 240; 8 Vin. 
Litt. 304, a. But by this is not Ab.183. 
meant that any dilatory plea may be DURANTE, a term equivalent to 
double, or, in other words, that it during, which is used in some law 
may consist of different matters, or phrases, as durante ablentia, during 
allswers to one and the same thing; absence; durante minore tBtatf', dur
but merely, that as there are several ing minority; lurame bene placito, 
kinds or classes of dilatory pleas, during our good pleasure. 
having distinct offices or effects, a DURANTE ABSENTIA. When 
defendant may use" divers of them" the executor is out of the jurisdiction 
successively, (each being in itself of the court or officer to whom be
single,) in their proper order. Steph. longs the probate of wills and grant
PI. App. note 56. The inconve- ing letters of administration, letters 
niences which were felt in conse- of administration will be granted to 
quence of this strictness were reme- another during tAe ab8ence of the 
died by the statute 4 Ann, c. 16, s. executor; and the person thus 8p-
4, which provides that "it shall be pointed is called the admini,'rator 
lawful, for any defendant, or tenant durante ab&entia. 
in any action or suit, or for any DURESS, is an actual 01' a 
plai,ntiff in replevin, in any court of threatened violence or restraint of a 
record, with leave of the court to man's person contrary to law, to 
plead as many several matters there- compel him to enter into a contract, 
to as he shall think necessary for or to discharge one. Sir William 
his defence." This provision, or a Blackstone divides duress into two 
.similar one, is in force probably in sorts; firlt, duress of imprisonment, 
most of the states of the American where a man actually loses his Iiber
Union. Under this statute, the de- ty. If a man is illegally deprived 
fendant may, with leave of court, of his liberty until he signs and seals 
plead as many different pleas in bar, a bond or the like, he may allege 
(each being in itself single,) as he this duress and avoid the extorted 
may think proper; but although this bond. But if a man be legally im
statute allows the defendant to plead prisoned, and either to procure his 
several distinct and substantive mat- discharge, or on any other fair 
ters of defence, in severnl distinct account, seals a bond or a deed, this 
pleas, to the whole, or one and the is not by duress of imprisonment, 
same part of the plaintiff's demand; and he is not at liberty to avoid it. 
yet, it does not authorise him to 2 Inst. 482; 3 Caines's R. 168; 6 
allege more than one ground of de- Mass. R. 511; 1 Lev. 69; 1 Hen. 
fence in one plea. Each plea must & Munf. 350; :; Shipl. R. 338. 
still be single, os by the rules of the Where the proceedings at law ore a 
common low. Lawes, PI. 131; 1 mere pretext, the instrument may be 
Chit PI. 512. This statute extends Ilvoided. Aleyn, 92; 1 BI. Com. 
only to pleas to the declaration, and 136, Secondly, Duress per minas, 
docs not embrace replications, re- which is either for fear of loss of 
joinders, nor any of the subsequent life, or else for fear of mayhem, or 
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loss of limb; and this must be upon 
a sufficient reason. 1 BI. Com. 131. 
In this case a man may avoid his 
own act. lb. Lord Coke enume· 
rates four instances in which a man 
may avoid his own act by reason of 
menace!'!; 1st, for fear of loss of life; 
2dly, of member; 3dly, of mayhem; 
4thly,ofimpril!Onment. 2 Inst. 483; 
2 Roll. Abr. 124; Bac. Ab. Duress ; 
Id. Murder, A; 2 Str. R. 856; Fost. 
Cr. Law, 322; 2 St. R. 884; 2 Ld. 
Raym.1578. 

In Louisiana consent to a contract 
is void if it be produced by violence 
or threats, and the contract is invalid. 
Civ. Code of Louis. art. 1844. It 
is not every degree of violence or 
any kind of threats, that will invali· 
date a contract; they must be such 
as would naturally operate on a per· 
son of ordinary firmness, and inspire 
a just fear of great injury to person, 
reputation or fortune. The age, sex, 
state of health, temper and disposi. 
tion of the party, and other circum. 
stances calculated to give greater or 
less effect to the violence or threats, 
must be taken into consideration. 
lb. art. 1845. A contract by vio. 
lence or threats, is void, although 
the party in whose favour the con· 
tract is made, did not exercise the 
violence or make the threats, and 
although he were ignorant of them. 
lb. 11346. Violence or threats are 
cause of nullity, not only where they 
are exercised on the contracting 
party, but when the wife, the hus· 
band, the descendants or ascendants 
of the party are the object of them. 
lb. ] 847. If the violence used be 
only a legal constraint, or the threats 
only of doing that which the party 
using them had a right to do, they 
shall not invalidate the contract. A 
just and legal imprisonment, or 
threats of any measure authorised 
by law, and the circumstances of the 
case, are of this description. lb. 
1850. But the mere forms of law 
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to cover coercive proceedings (or an 
unjust and illegal cause, if used or 
threatened in order to procure the 
assent to a contract, will invalidate 
it; an arrest without cause of action 
or a demand of bail in an unreason· 
able sum, or threat of such proceed. 
ing, by this rule invalidate a contract 
made under their pressure. lb. 1851. 
All the above. articles relate to cases 
where there 'may be some other 
motive besides the violence or threats 
for making the contract. When, 
however, there is no other cause for 
making the contract, any threats, 
even of slight injury, will invalidate 
it. lb. 185:i. 

DUTIES. In its most enlarged 
sense, this word is nearly equivalent 
to taxes, embracing all impositions 
or charges levied on persons or 
things; in its more restrained sense, 
it is often used as equivalent to CUI· 

t071", (q. v.) or impoltl, (q. v.) Story 
Const. ~ 949. Vide for the rate of 
duties payable on goods and mer· 
chandize, Gord. Dig. B. 7, t. 1, c. 1 ; 
Story's L. U. S. Ind,ex, h. t.; Act of 
August 30, 1842. 

DUTY, natural laID, is a human 
action which is exactly conformable 
to the laws which require us to obey 
them. It differs from a legal obli. 
gation, because a duty cannot always 
be enforced by the law; it is our 
duty, for example, to be temperate 
in eating, but we are under no legal 
obligation to be so; we ought to 
love our neighbours, but no law 
ohliges us to love them. Duties 
may be considered in the relation of 
man towards God, towards himself, 
and towards mankind. 1. We are 
bound to obey the will of God as far 
as we are able to discover it, because 
he is the sovereign Lord of the 
universe who made and governs all 
things by his almighty power, and 
infinite wisdom. The general name 
of this duty is piety; which consists 
partly in entertaining just opinions 
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concerning him, and partly in such 4 Call, 109; 1 Moody, Cr. Cas. :.!74; 
affections towards him, and such Burglar,; Door; Houle; Jail; 
worship of him, as is suitable to Maniion. 
these opinions. 2. A man has a DYING DECLARATION. Vide 
duty to perform towards himself; he Death; Declarati01l8. 
is bound by the law of nature to DYSPEPSIA, med. jur., con· 
protect his life and his limbs; it is, tract.. A state of the stomach~ in 
his duty, too, to avoid all intemper., which its functions are disturbed, 
ance in eating and drinking, and without the presence of other dis. 
in the unlawful gratification of all eases; or when, if other diseases are 
his other appetites. 3. He has I present, they are of minor impor. 
duties to perform towards others. tance. Dunglisson's Med. Dict. h. t. 
He is bound to do others the Dyspeptia is not, in general, consi. 
same justice which he would have dered as a disease which tends to 
a right to expect them to do to him. shorten life, so as to make a life un· 

DWELLING HOUSE. A build. insurable; unless the complaint has 
ing inhabited by man. A mansion. become organic dyspepsia, or it was 
(q. v.) A part of a house, is in one of such a degree at the time of the 
sense, a dwelling house; for example, insurance as, by its excess, it tended 
where two or more persons rent ofl to shorten life. 4 Taunt. 763. 
the owner different parIs of a house, DYVOUR in the Scotch law, is a 
so as to have among them the whole I bankrupt. 
house, and the owner does not reo DYVOUR'S HABIT, in Scot. 
serve or oceupy any part, the sepa. land, is a habit which debtors who 
rate portion of each will, in cases of are set free on a ce,no bonorum, are 
burglary, be considered the dwelling obliged to wear, unless in the sum· 
house of each. 1 Mood. Cr. Cas. 23. mons and process of cemo, it be 
At common law in cases of burglary, libelled, sustained, and proved that 
under the term dwelling hOllse are the bankruptcy proceeds from mis
included the out.house.'!! within the fortune. And bankrupts are con
curtilage or common fence with the demned to submit to the habit, even 
dwelling house. 3 Inst. 64; 4 Bl. where no suspicion of fraud lies 
Com. 225; and vide RuStl. & Ry. against them, if they have been 
Cr. Cas. 170; M. 186; 16 Mass. dealers in an illicit trade. Ersk. Pro 
105; 16 John. 203; 18 John. 115; L. Scot. 4, 3, 13. 

E. 

E PLURmUS UNUM, one of EARL, in the English law, is a 
many.. The motto or the arms of title of nobility next below a mar· 
the United States. quis and above a viscount. Earls 

EAGLE, money, a gold coin of were anciently called comite., be. 
the United States, of the value of cause they were wont comilari reo 
ten dollars. It weighs two hundred gem, to wait upon the king for coun. 
and fifty-eight grains. Of one thou. cil and advice. He was also called 
sand parts, nine hundred are of pure .laireman, because each earl had the 
~ld, and one hundred of alloy. Act civil government of a shire. After 
of January 18th, 1837, 4 Sharsw. the Norman conquest they were 
cont. of Story's L. U. S. 2523, 4. called count., whence the shires ob. 
Vide Money. 
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tained the names of counties. They 129; 4 McCord's R. 102; Whatl. 
have now nothing to do with the on Bas. pauim; and the article Ser. 
government of counties, which has tritude. 
entirely devolved on the sheriff, the EAT INDE SINE DIE. Words 
earl's deputy, or "ice.come.. used on an acquittal, or when a 

EARNEST, contract.,' is the prisoner is to be discharged, that he 
payment of a part of the price of may go without day, that is, that he 
goods sold, or the delivery of part be dismisssed. Dane's Abr. Index, 
of such goods, for the purpose of h. t. 
binding the contract. The etrect of EAVES-DROPPERS, crim. law, 
earnest is to bind the goods sold, and are' such persons as wait under walls 
upon their being paid for without or windows or the eaves of a house, 
default, the buyer is entitled to them. to listen after discourses, and there
But notwithstanding the earnest the upon to frame mischievous tales. The 
money must be paid upon taking common law punishment for this of. 
away the goods, because no other fence is fine, and finding sureties for 
time for "payment is appointed; ear· good behaviour. 4 BI. Com. 167; 
nest onry binds the bargain, and Burn's Jllst. h. t.; Dane's Ab. Index, 
gives the buyer a right to demand, h. t.; 1 Russ. Cr. 302. 
but a demand without payment of EBRIOSITY. This word is used 
the money is void; after eamest by the Germans to describe that con· 
given the vendor cannot sell the dition of a man which gradually re
goods to another, without a default suits from the excessive use of intoxi. 
in the vendee, and therefore if the cating liq uors, and is characterised by 
latter does not come and pRy, and certain abiding effects. When in· 
take the goods, the vendor ought to sanity is produced by a long con· 
go and request him, and then if he tinued use of intoxicating drinks, it 
does not come, pay for the goods excuses those acts which would other. 
and take them away in convenient wise be considered crimes. 5 Mason's 
time, the agreement is dissolved, R. 28; 1 Russ. on Crimes, 7. Vide 
and he is at liberty to sell them to Drunkenne". 
any other person. 1 Salk. 113; 2 ECCHYMOSIS, med.jur. Black. 
H!. Com. 447; 2 Kent, Com. 389; ness. It is an extravasation or blood 
AyI. Pando 450; 3 Campb. R. 426. by rupture of capillary vessels, and 

EASEMENTS, e.tate,. An ease· hence it follows contusion, but it may 
ment is defined to be a liberty, pri. exist, as in cases of scurvy, and other 
vilege or advantage, which one man morbid conditions without the latter. 
may have in the lands of another, Ryan's Med. Jur. 172. 
without profit; it may arise by deed ECCLESIASTICAL. Belonging 
or prescription. Vide 1 Sergo & to, or set apart for the church; as 
Rawle, 298; 5 Bam. & Cr. 221; 3 distinguished (rom civil or secular. 
Bam. & Cr. 3:39; 3 Bing. R. 118; Vide Church. 
3 McCord, R. 131,194; 2 McCord, ECCLESIASTICAL COURTS, 
R. 451; 14 Mass. R. 49; 3 Pick. E"/lli,h lafr, are courts held by the 
R. 408. This is an incorporeal here. king's authority as supreme governor 
,ditament, and corresponds nearly to of the church, for matters which 
the servitudes or services of the civil chiefly concern religion. There are 
law. Vide Lilly's Reg. h. t.; 3 Kent, ten courts which may be ranged under 
Com. 344; Cruise, Dig. t. 31, c. 1, this class; 1. The Archdeacon's 
s. 17 ; 2 Hill. A b. c. 5; 9 Pick. R. court; 2. The Consistory court; 3. 
251; 1 Bail. R. 56; 5 Mass. R. The Court of Arches; 4. The Court 
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of Peculiars; 5. The Prerogative 
.court; 6. The Court of Dele. 
gates, which is the great court of 
appeals in all ecclesiastical causes; 
7. The Court of Convocation ; 8. The 
Court of Audience; 9. The Court 0 

Faculties; 10. The Court of Com· 
missioners of Review. 

ECCLESIASTICAL LA W.-
o Vide Law, Canon. 

ECCLESIASTICS, canon law, 
are those persons who compose the 
hierarchial state of the church. They 
are regular and secular. Aso & 
Man. Inst. B. 2, t. 5, c. 4, ~ 1. 

ECLAMPSIA PARTURIEN· 
TIUM, med. jure The name of a 
disease accompanied by apoplcctic 
convulsions, and which producesaber. 
ration of mind at child·birth. An 
ordinary person, it is said, would 
scarcely observe it, and it requires 
the practised and skilled eye of a phy. 
sician to discover that the patient is 
ncting in a total unconsciousness of 
the nature and effect of her acts. 
There can be but little doubt that 
many of the tragical cases of infanti. 
cide proceed from this cause. The 
criminal judge and lawyer cannot 
inquire with too much care in order 
to discover the guilt of the mother, 
where it exists, and to ascertain her 
innocence, where it does not. The 
innocent should not suffer for the 
guilty; and what, in the eye of science 
is a mere misfortune, should not, 
when it can be avoided, be punished 
as a crime. See two well reported 
cases of this kind in the Boston Me. 
dical Journal, vol. 27, No. 10, p.I6I. 

EDICT, in some countries, is a 
law ordained by the sovereign, by 
which he forbids or commands some· 
thing, and extends either to the whole 
country, or only to some particular 
provinces. Edicts are somewhat 
similar to the president's proclama. 
tion; their difference consists in this, 
that the former have authority and 
force of law in themselves, whereas 

EFF 

the latter are only declarations of a 
law, which has been before enacted 
by congress. 

Among the Romans this word 
sometimes signified a citation to ap
pear before a judge. The edicts of 
the emperors, also called constitu
ionea principum, were new laws 
which they made of their own motion, 
either to decide cases which they 
had foreseen, or to abolish or change 
some ancient laws. They were dif
ferent from their rescripts'or decrees. 
These edicts were the sources which 
contributed to the formation of the 
Gregorian, Hermogenian, Theodo
rian, and Justinian codes. Vide Dig. 
1,4, I, 1; Inst. 1,2,7; Code, 1,1 ; 
Nov. 139. 

EDICT, PERPETUAL, is the 
title of a compilation of all the edicts. 
This collection was made by Salvius 
J ulianus, a jurist who was selected by 
the emperor Adrian for the purpose, 
and who performed his task with 
credit to himselr. 

EDICTS OF JUSTINIAN, are 
thirteen constitutions or laws of that 
prince, found, in most editions of the 
corprujuria cimlia, after the Novels. 
Being confined to matters of police 
in the provinces or the empire, they 
are of little use. 

EE, in the termination of words. 
has a passive signification, usually 
denoting the person to whom an act 
is done; 8S the grantee, he to whom 
a grant is made; the donee, he to 
whom a gift is made; the lessee, he 
to whom a lease is made. Vide Litt. 
s. 57; 2 BI. Com. 140. 

EFFECT. The operation of a 
law; an agreement, or an act, is call. 
ed its effect. What is null produces 
no effect. 

EFFECTS. This word used 
rimpliciter is equivalent to properl, 
or worldly ..,batarace, and may carry 
the whole personal estate, when used 
in a will. 5 Madd. Ch. Rep. 72 ; 
Cowp. 299; 15 Ves. 507; 6 Madel. 
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Ch. R. 119. But when it is prece. 
ded and connected with words of a 
narrower import, and the bequest is 
not residuary, it will be confined to 
species of property eju,dem generi, 
with those previously described. 13 
Ves. 39; 15 Ves. 326; Roper on 
Leg.2l0. 

EFFIGY, eMm. laID, is the figure 
or representation of a person. To 
make the effigy of a person with an 
intent to make him the object of ridi. 
cule is a libel, (q. v.) Hawk.~. 1,c. 
73, s. 2; 14 East, 227; 2 ChIt. Cr. 
Law, 866. 

EIGNE, per'ORB. This is a cor· 
ruption of the French word aillf, 
eldest or first born. It is frequently 
used in our old law books; b'lltard 
eigne signifies an elder bastard when 
spoken of two children one of whom 
was born before the marriage of his 
parents, and the other alier; the lat. 
ter is ('.ailed mulier pui,ne. Litt. 
sect. 399. 

EIRE or EYRE, EngliBh laID, 
signifies a journey. Justices in eire, 
were itinerant judges, who were sent 
once in seven years with a general 
commission in divers counties, to hear 
and det.ermine such causes as were 
called pleas of the crown. Vide J U8-

lice, in eyre. 
EJECTMENT, ,.em-die" is the 

name of an action which lies for the 
recovery of the possession of real 
property, and of damages for the un· 
lawful detention. This subject may 
be considered with reference, lst, to 
the form of the proceedings; 2d, to 
the nature of the property or thing 
to be recovered; 3d, to the right to 
such property; 4th, to the nature of 
the ouster or injury; 5th, to the judg. 
ment. 

1. In the English practice, which 
is still adhered to in some states, in 
order to lay the foundation of this 
action, the party claiming title enters 
upon the land, and then gives a lease 
of it to a third person, who being 
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ejected by the other claimant, or some 
one else for him, brings a suit against 
the ejector'in his own name; to sus· 
tain the action the lessee must prove 
a good title in the lessor, and, in this 
collateral way, the title is tried. To 
obviate the difficulty of proving these 
forms, this action has been made sub
stantially, a fictitious process. The 
defendant agrees, and is required to 
confess that a lease was made to the 
plaintiff, that he entered under it, and 
has been ousted by the defendant; 
or, in other words, to admit lease, 
entry, and ouster, and that he will 
rely only upon his title. An actual 
entry, however, is still supposed, and 
therefore, an ejectment will not lie, 
if the right of entry is gone. 3 BI. 
Com. 199 to 206. In Pennsylvania, 
New York, Arkansas, and perhaps 
other states, these fictions have all 
been abolished, and the writ of eject
ment sets forth the possession of the 
plaintiff, and an unlawful entry on the 
part of the defendnnt. 

2. This action is in general sus· 
tainable only for the recovery of the 
possession of property upon which an 
entry might in point of fact be made, 
and of which the sheriff could deliver 
actual possession; it cannot, there
fore, in general, be sustained for the 
recovery of property which in legal 
consideration is not tangible, as, for 
a rent, or other incorporeal heredita· 
ments' a water.course, or for a mere 
privilege of a lnnding held in common 
with other citizens of a -town. 2 
Yeates, 331; a BI. Com. 206; Yelv. 
'143; Run. Eject. 121 to 136; Ad. 
Eject. c. 2; 9 John. 298; 16 John. 
284. 

8. The title of the party having 8. 

right of entry may be in fee.simple, • 
fee.tail or for life or years; and if it 
is the bellt title to the property the 
plaintiff will succeed. The plaintiff 
must recover on the strength of his 
title, and not on the deficiency of 
that of the defendant. Addis. Rep. 
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390; 2 Serg. & Rawle, 65; 3 Serg. those by persona in their repl"el!lenta
& Rawle, 288; 4 Burr. 2487; 1 tive capacities, which are !liM 1IOCe. 

East, R. 246; Run. Eject. 15; 5 T. And to render this freedom as per. 
R. 110. fect as possible, electors are generally 

4. The injury sustained must in exempted from arrest in all cases, 
fuet or in point of law have amount· except treason, felQny, or breach of 
ed to an ouster or dispossession of the peace, during their attendance OD 

the lessor of the plaintiff, or of the elections, and in going to and return
plaintiff himself, where the fictions ing from them. And provisioDs are 
have been abolished; for if there be made by law in several states to pre
DO ouster, or the defendant be not in vent the interference or appearance 
possession at the time of bringing the of the military on the election.ground .. 
action, the plaintiff must fail. 7 T. One of the cardinal principles on 
R. 327; 1 B. & P. 573; 2 Caines's the subject of elections is, that the 
R. :j35. person who receives a majority or 

5. The judgment is that the plain. plurality of votes is the person elected. 
tiff do recover his term, of and in the Generally a plurality of the votes of 
tenements, and, unless the damages the electors present is sufficient, but 
be remitted, as is most usual, the in some states, as in Maine, Const. 
damages assessed by the jury with art. 4, part 1, ~ 5, a majority of all 
the costs of increase. the votes is required. Each elector 

Vide, generally, Adams on Ej.; has one vote. 
Run. Ej.; Com. Dig. h. t.; Dane's 2. Elections by corporationa or 
Ab. h. t.; 1 Chit. PI. 1~8 to 193; companies are made by the membel'll 
18 E. C. L. R. 158; Woodf. L. & in such a way as their respective 
T. 354 to 417 ; 2 Phil. Ev. 169; 8 constitutions or charters direct. It 
Vin. Ab. 3~3; Areh. Civ. PI. 5U3; is usual in these cases to vote a 
2 Sell. Pro 85; Chit. Pro Index, h. greater or lesser number of votes in 
t.; Bac. Ab. h. 1.; Doct. PI. 227.; proportion as the voter has a greater 
Am. Dig. h. t. or less amount of the stock of the 

ELECTION. This term, in its company or corporation, if such cor· 
most usual acceptation, signifies the poration 01' company be a pecuniary 
choice which several persons collec· institution. And the members are 
tively make of a person to fill an frequently permitted to vote by proxy. 
office or place; in another sense, it See 7 John. 287; 9 John. 147; 5 
means the choice which is made by Cowen, 426; 7 Cowen, 15:); 8 
a person having the right, of select. Cowen, 387 ; 6 Wend. 509; 1 Wend. 
ing one of two alternative contracts, 98. 
or rights. Elections, then, are of ~ 2. The election of things. 1. In 
men or of things. contracts when a debtor is obliged, in 

~ 1. Of men. These are either an alternative obligation, to do one of 
public elections or electiona by com· two things, as to pay one hundred 
panies or corporations.. dollars or deliver one hundred bushels 

1. Public elections. Thcseshould of wheat, he has the choice to do the 
be free and uninfluenced either by one or the other, until the time of 
hope or fear. They are, therefore, payment i he has not the choice, 
generally made by ballot, (though however, to pay a part in each. 
there are exceptions, as in Virginia, Poth. ObI. part 2, C. 3, art. 6, No. 
where elections to any office of hone 247; 11 John. 59. Or if a man sell 
our, trust, or profit, are !liM !)oce, or agree to deliver one of two articles, 
Const. of Virgo art. 3, 8. 15 j) except as a horse or an ox, he has the elec-
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tion till the time of delivery. It being 
• rule that "in case an election be 
given of two several things, always 
he, which is the first agent, and 
which ought to do the first aet, shall 
have the election." Co. Litt.145, a; 
'1 John. 465; 2 Bibb, R. 171. On 
• failure on the part of the person 
who has the right to make his elec· 
tion in proper time, the right passes 
to the opposite party. Co. Litt. 145, 
•• ; Viner, Abr. Election, B, C; Poth. 
ObI. No. 247; Bac. Ab. h. t. (B); 
1 Desaus. 460; Hopk. R. 337. It 
is a maxim of law that an election 
once made and pleaded, the party is 
concluded, electio .ernel facta, et 
placitflm 'e,'a'um, noll patitflr reo 
6""um. Co. Lilt. 146; 11 John. 
241. 

2. Courts of equity have adopted 
the principle, that a person shall not 
be permitted to claim under any in· 
strument, whether it be a deed or 
will, without giving full elfuct to it, 
in every respect, so far as such per. 
son is concerned. This doctrine is 
called into exercise when a testator 
giv.es what does not belong to him, 
but to some other person, and gives 
to that person some estate of his 
own; by virtue of which gift a con· 
dition is implied, either that he shall 
part with his own estate or shall not 
take the bounty. 9 Ves. 515; 10 
Ves. 609; 13 Ves. 220. In such a 
case, equity will not allow the first 
legatee to insist upon that by which 
he would deprive another legatee 
under the same will of the benefit to 
which he would be entitled, if the 
first legatee permitted the whole will 
to opemte, and therefore compels him 
to make his election between his 
right independent of the will, and the 
benefit under it. This principle of 
equity does not give'the disappointed 
legatee the right to detain the thing 
itself, but gives a right to com· 
pensation out of something else. 2 
Ron. Leg. 378, ch. 23, s. 1. In 
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order to impose upon a party claim· 
ing under a will the obligation of 
making an election, the intention of 
the testator must be expressed, or 
clearly implied in the will itself, in 
two respects; first, to dispose of that 
which is not his own; and, secondly, 
that the person taking the benefit 
under the will should take under the 
('A)ndition of giving effect thereto. 6 
Dow. P. C. 179; 13 Ves. 174; 15 
Ves. 390; 1 Bro. C. C. 492; 3 Bro. 
C. C. 255; 3 P. Wms. 315; 1 Ves. 
Jr. 172,335; S. C. 2 Ves. Jr. 367, 
371; 3 Ves. Jr. 65; Amb. 533; 3 
Bro. P. C. by Toml. 277; 1 B. & 
Beat. 1; M'Clel. R. 424, 439, 541. 
See generally, on this doctrine, 
Roper's Legacies, ch. 23; and the 
learned notes of Mr. Swanston to the 
case Dillon v. Parker, 1 Swanst. R. 
394, and 381; Com. Dig. Appendix, 
tit. Election; 3 Desaus. R. 504; 3 
Leigh, R. 389; Jacob, R. 505; 1 
Clark & Fin. 303; 1 Sim. R. 105 ; 
13 Price, R. 607; 1 M'Clel. R. 439; 
1 Y. & C.66. 

There are many other cases where 
a 'party may be compelled to make 
an election, whith it does not faU 
within the plan of this work to consi. 
der. The reader will easily inform 
himself by examining the works 
above referred to. 

3. The law frequently gives seve· 
ral forms of action to the injured 
party to enable him to recover his 
rights. To make a proper election 
of the proper remedy is of great im. 
portance. To enable the practitioner 
to make the best election, Mr. Chitty, 
in his valuable Treatise on Plead. 
ings, p. 207 et seq. has very ably 
examined the subject and given niles 
for forming a correct judgment; as 
his work is in the hands of every 
member of the profession a reference 
to it here is all that is deemed neces· 
sary to say on this subject. See also 
Hammond on Parties to Actions. U. 
S. Dig. Actions IV. 
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ELECTION OF ACTIONS, in 220; 2 Ves. 697; 1 SuppL to Vee. 
practice. It is frequently at the jr. 22~; lb. 1;5; lb. 840. If, for 
choice of the plaintiff what kind of example, a testator undertakes to dis. 
an action to bring; a skilful practi. pose of an estate belonging to B, and 
tioner will naturally select that in devise to B other lands, or bequeath 
which his client can most easily to him a legacy by the same will, B 
prove what is his interest in the mat. will not be permitted to keep his 
ter , affected; may recover all his own estate, and enjoy at the same 
several demands against the defend· time the benefit of the devise or be
ant; may preclude the defendant quest made in his favour, but must 
from availing himself of a defence, elect whether he will part with his 
which he might otherwise establish j own estate, and accept the provisions 
may most easily introduce his own in the will, or continue in possession 
evidence; may not be embarrassed of the former and reject the latter. 
by making too many or too few per- See :l Vern. Ml; Forr. 176; 1 
sons parties to the suit; may try it Swanst. 4::16, 447; 1 Bro. C. C. 480. 
in the county most convenient to The foundation of the equitable 
himself; may demand bail where it doctrine of election, is the intention, 
is for the plaintiff's interest; may explicit or presumed, of the author 
obtain a judgment with the least ex· of the instrument to which it is ape 
pense and delay; may entitle him. plied, and such is the import of the 
self to costs; and may demand bail expression by which it is described 
in error. 1 Chit. PI. 207 to 214. It as proceeding, sometimes on a tacit, 
may be laid down as a general rule, implied or constructive condition, 
that when a statute prescribes a new sometimt"s on equity. See Cas. 
remedy, the plaintiff has his election Temp. Talb. 183; 2 Vern. 582; 2 
either to adopt such remedy, or pro- Ves. 14. 1 Eden, R. 5'16; 1 Ves. 
ceed at common law. SUQh statutory :i06. See, generally, 1 Swan. 380 
remedy is cumulative, unless the to 408, 414, ~25, 432, several very 
statute expressly, or by necessary full notes. 
implication, takes away the common As to what acts of acceptance or 
law remedy. 1 S. & R. 32; 6 S. acquiescence will constitute an im. 
& R. 20; 5 John. 17£); 10 John. 389 ; plied election, see 1 Swan. R. 381, 
16 John. 220; 1 Call, 243 ; 2 Greenl. n. a; and the cases there cited. 
404; 5 Greenl. 38 i 6 Harr. & John. F..LECTOR, perra.em, one who 
383 i 4 Haist. 384; 3 Chit. Pr. 130. has tbe right to make choice of pub-

ELECTION OF A DEVISE lie officers; one who has 11 right to 
OR LEGACY. It is an admitted vote. The qualifications of electors, 
principle, that a person shall not be are generally the same as those re
permitted to claim under any instru. quired in the person to be elected; 
ment, whether it be a deed or a will, to this, however, there is one excep
without giving full effect to it in tion, a naturalized citizen may be an 
every respect, so far as such person elector of president of the United 
is concerned. When a testator, States, although he could not consti. 
therefore, gives what belongs to ano- tutionally be elected to that office. 
ther and not to him, and gives to the ELEC..'TORS OF PRESIDENT, 
owner some estate of his own; this are persons elected by the people, 
gift is under an implied condition whose sole duty is to elect a presi. 
either that he shall part with his dent and vice.president of the U. S. 
own estate, or not take the bounty. Theconstitutionprovides,Am.art.12, 
9 Ves. 515; 10 Ves. 609; 13 Ves. that" the electors sliall meet in their 
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respective states, and vote by ballot number be a majority of the whole 
for president and vice-president, one number of electors appointed; and 
of whom at least shall not be an if no person have a majority, then 
inhabitant of the same state with from tbe two highest numbers on the 
themselves; they shall name in their list, the senate shall choose the vice
ballots the person voted for as presi- president: a quorum for the purpose 
dent, and in distinct ballots the per- shall consist of two-tbirds of the 
son voted for as vice-president; and whole' number of senators, and a 
tbey shall make distinct lists of all majority of tbe wbole number sball 
persons voted for as president, and be necessary to a cboice. But no 
of all persons voted for as vice-presi- person constitutionally ineligible to 
dent, and.of tbe number of votes for tbe office of president, shall be eligi
eacb; wbich list they shall sign and ble ~ tbat of vice-president of the 
certify, and transmit, sealed, to the United States." Vide 3 Story, Consl. 
seat of the government of the United ~ 1448 to 1470. 
States, directed to the president of ELEEMOSYNARY, charitable. 
the senate; the president of the alms-giving. Eleemosynary corpora
senate shall, in the presence of the tions are confined to colleges, scbools 
senate and bouse of representatives, and bospitals. 1 Woodd. Leet. 474; 
open all the certificates, and tbe Skinn. 447; 1 Lord Raym. 5; 2 T. 
votes sball tben be counted; tbe per- R. :i46. 
son having the greatest number of ELEGIT. Eng. practice, reme
votes for president, shall be the pres- die" a writ of execution directed to 
ident, if such number be a majority the sheriff, commanding him to make 
of the whole number of electors ap. delivery of a moiety of the party's 
JIOinted; and if no persbn have such land, and all his goods, beasts of the 
majority, then from the persons hav· plough only excepted. The sheriff, 
ing the highest numbers. not exceed. on the receipt of the writ, holds an 
iog three. on the list of thoee voted inquest to ascertain the value of the 
for as president, the house of repra- lands and goods he has seized, and 
aentatives shall choose immediately. then they are delivered to the plain
by ballot. the president. But in tiff, who retains them until the whole 
choosing the president, the votes debt and damages have been paid 
shall be taken by states, the repre- and satisfied; during that term he is 
sentation from each state having one called tenant by eligit. Co. Litt_ 
vote; a quorum for this purpose, 289. Vide Pow. Mortg. Index. h. t.; 
sball consist of a member or memo Wats. Sher. 206. As to the law of 
bers from two-thirds of the states, the several states on the subject of 
and a majority of all the states shall seizing land and extending it, see 1 
be necessary to a choice. And if Hill. Ab. 555, 6. 
the house of representatives shall ELIGIBILITY, capacity to be 
not choose a president whenever the elected. Citizens are in general 
right of choice shall devolve upon eligible to all offices, the exceptions 
them, before the fourth day of March arise from the want of those qualifi
next following, then the vice-presi. cations which the constitution re
dent shall act as president, as in the quires; these are such as regard his 
case of the death or other constitution· person, his property, or relations to 
al disability of the president. the state. 1. In general, no person 

2. The penon having the greatest is eligible to afty office, until he has 
number of votes as vice'president, attained tbe full age of twenty.one 
shall be the vice-president, if such years; DO one can be elected a sen-
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ator of the United States, who shall Wats. Siler. Appx. c. 18, s. 8, P
not have attained the age of thirty 454; 3 Bl. Com. 148. On this re
years, been a citizen of the United tum the plaintiff is entitled to a 
States nine yea~ and who shall not capias in withernam. Vide Will
be an inhabitant of the state for ernam, and Wats. Shere 300, 801. 
which he shall be chosen. Const. The word eloigne, (q. v.) is some
art. I, s. 3. No person, except a times used as synonymous with elon
natural born citizen, or a citizen of gata. 
the United States at the time of the ELOPEMENT, is the departure 
adoption of this cons!itution, is eligi. of a married woman from her hus
ble to the office of president, and no band, and dwelling with an adulterer. 
person shall be eligible to that office, While the wife resides with her hus
who shall not have attained the age band, and cohabits with him, how
of thirty.five years, and been four. ever exceptionable her conduct may 
teen years a resident within the be, yet be is bound to provide her 
United States. Const. art. 2, s. 1. with necessaries, and to pay for 
-~. A citi7.en may be ineligible in them; but when she elopes, the hus
consequence of his relations. to the band is no longer liable for her ali
state, for example, holding an office mony, and is not bound to pay debts 
incompatible with the office sought. of her contracting, when the separa
Vide lneligibility. Because he has tion is notorious; and whoever gives 
not paid the taxes the law requires; her credit under these circumstances, 
because he has not resided a suffi· does 80 at his peril. Chit. Conu. 
dent length of time in the state.- 49; 4 Esp. R. 4~; 3 Pick. R. 289; 
3. He may be ineligible for want of 1 Str. R. 647, 706; 6 T. R. 608; 
certain property qualifications reo 11 John. R. 281; ~2 John. R. 293; 
quired by the constitution of the Bull. N. P. 135; Stark. Ev. part 4, 
state. Const. of Virginia, art. 3, p. 699. 
s. 7. ELSEWHERE, in another place. 

ELISORS, practice, are two per. 1. Where one devises all his lands 
sons appointed by the court to return in A, B, and C, tbree distinct towns, 
a jury, when the sheriff and the cor· and ellewAerl!, and had lands of 
oner have been challenged as incom. mucb greater value than those in A, 
petent; in this case the elisors return B, and C, in another county, the 
the writ of venire directed to them, lands in the other I!ounty were de
with a panel of the jurer's names, and creed to pass by the word' else
their return is final, no challenge be- where; and by Lord Chancellor 
ingallowedtotheirarray. 3BI.Com. King, assisted by Raymond, Ch. J., 
355; 3 Cowen, 296; 1 Cowen, 32. and other judges, the word elsewhere, 

ELOIGNE, practice, this word was the same as if the testator had said 
signifies, literally, to remove at a he devised all his lands in the three 
flrcat distance; to remove afar off. towns particularly mentioned, or in 
It is used as a return to a writ of nny other place whatever. 3 P. 
replevin, when the chattels have been Wms. 56. See also Pree. Chan. 
removed out of the way of the sher- 202; 2 Vern. 461; 2 Vern. 660; 
iff. Vide Elongata. 3 Atk. 492; Cowp. 3f10; Id. 80S ; 

ELONGATA, practice, is the 2 Burr. 912; 5 Bro, P. C. 496, S. 
return made by the sheriff to a writ C., 1 East, 456: 1 Vern. 4 n.-2. 
of replevin, when the goods have As to the effect of the word else
been relllO¥ed to places unknown to where, in the case of lands not pur
him. See the form of this return, chased at the time of making the 
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wiD, see 3 Atk. 254 i 2 Vent. 351. See Civil Code of Louisiana, B. I, 
Vide Alibi. tit. 8, c. 3; Code Civ. B. I, tit. 10, 

EMANCIPATION, is an aet by c. 2; Dict. de Droit, par Ferriere, 
which a person who was once in the Diet. de Jurisp. art. Emllncipation. 
power of another is rendered free. By the English law, filial emanci. 
By the laws of Louisiana, minors pation is recognized chiefly in rela. 
may be emancipated. Emancipation lion to the parochial settlement of 
is express or implied. paupers. See 3 T. R. ~55; 6 T. 

Express emancipation. The mi. R. 247; 8 T. R. 479; 2 East, 276 i 
nor may be emancipated by his fa- 10 East, 88; 11 Verm. R. 258; 
ther, or if he has no fatfler, by his 477. See ManumiBBion. 
mother, when she shall have arrived EMBARGO, in ma,'itime laUl, is 
at the age of· fifteen years. This a proclamation or order of state, 
emancipation takes place by the de- usually issued in time of war, or 
c1aration to that effect of the father threatened hostilities, prohibiting 
or mother, before a notary public. the departure of ships or goods from 
in the presence of two witnesses. some or all the ports of such state 
The orphan minor, may likewise until further order. The detention 
be emancipated by the judge, but of ships by an embargo is such an 
not before he has arrived at the full injury to the owner as to entitle him 
age of eighteen years, if the family to recover on a policy of insurance 
meeting called to that effect, be of against "arrests or detainments." 
opinion that he is able to-administer And whether the embargo be legally 
his property. The minor may be or illegally laid, the injury to the 
emancipated against the will of his owner is the same; and the insurer 
father and mother when they ill treat is equally liable for the loss occa. 
him excessively, refute him sup. sioned by it. Marsh. Ins. B. 1, c. 
port, or give him corrupt example. 12,8. 1>; 1 Kent, Com. 60; 1 Bell's 

The marriage of the minor is an I COm. 517, 5th ed. An embargo, de. 
implied emancipation. taining a vessel at the port of depar. 

The minor who is emancipRted, ture, or in the course of the voyage, 
has the full administration of his es· does not, of itself, work a dissolution 
tate, and may pass all acts which of a charter party, or the contract 
may be confined to such administra. with the seamen. It is only a tem. 
lion; grant leases, receive his reve· porary restraint, imposed by authori. 
nues and moneys which may be due ty, by legitimate political purposes, 
him, and give receipts for the same. I which suspends, for a time, the per. 
He cannot bind himself legally by formance of such contracts, and 
promise or obligation, foJ' any sum I leaves the rights of parties untouch. 
exceeding the amount of one· year ed. 1 Bell's COm. 517; 8 T. R. 
of his revenue. When he is engag'1259 i :; Johns. R. 308; 7 Mass. R. 
ed in trade, he is considered as hav. 325 i 3 B. & P. 406-484; 4 East, 
ing arrived to the age of majority, R. M6-566. . 
for all acts which have any relation EMBEZZLEMENT, crim. la1l!, 
to such trade. is the fraudulently removing and se. 

The emancipation, whatever be creting of personal property, with 
the manner in which it may have which the party has been entrusted, 
been efRlcted, may be revoked, for the purpose of applying it to his 
whenever the minor contracts en· . own use. 
gagements which exceed the limits The act of April 80, 1790, s. 16, 
prescribed by Jaw. 1 Story, L. U. S.86, provides that 
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if any person within any of the pia. such wines or spirits had been fraud
ces under the sole and exclusive ju. ulently unshipped or landed without 
risdiction of the United States, or payment of duty. 
upon the high seas, shall take and By the ~lst section of the act to 
carry away, with an intent to steal reduce into one the several acts-esta
or purloin, the personal goods of an· blishing and regulating the post.office, 
other; or if any person or persons, passed March 3, 1825, 3 Story, 1991, 
having, at any time hereafter, the the offence of embezzling letters, is 
charge or custody of any arms, ord· punished with fine and imprisonment. 
nance, munition, shot, powder, or Vide Leuer. 
habiliments of war, belonging to the The act more effectually to provide 
United States, or of any victuals for the punishment of certain crimes 
provided. for the victualling of any against the United States and for other 
soldiers, gunners, marines or pio. purposes, passed March 3, 1825, s. 
neers, shall, for any lucre or gain, 24, 3 Story, :l006, enacts that, if any 
or wittingly, advisedly, and of pur· of the gold or silver coins which shall 
pose to hinder or impede the service be struck or coined at the mint of the 
of the United States, embe~le, pur. United States, shall be debased, or 
loin or convey away, any of the said made worse, as to the proportion of 
arms, ordnance, munition, shot or fine gold or fine silver therein con· 
powder, habiliments of war, or vic. tained, or shall be of less weight or 
tuaIs, that then and in every of the value than the same ought to be, pur. 
cases . aforesaid, the person or per. suant to the ~veral acts relative 
sons so offending, their counsellors, thereto, through the default or with 
aiders and abettors (knowing of and the connivance of any of the officers 
privy to the offences aforesaid) shall, or persons who shall be employed at 
onthe~onuvri.?otlidonv'albeuef/onfedthneopt reoxpeceedingrty' so the said mint, for the purpose of pro-

u u fit or gain, or otherwise, with a frau-
stolen, embezzled or purloined; the dulent intent; and if any of the said 
one moiety to be paid to the owner officers or persons shall embezzle any 
of the goods, or the United States, of the metals which shall, at any 
as the case may be, and the other time, be committed to their charge 
moiety to the informer and prosecu. for the purpose of being coined; or 
tor, and be pllblicly whipped, not any of the coins which shall be struck 
exceeding thirty.nine stripes. or coined, at the said mint; every 

The act of April 20, 1818, 3 such officer, or person who shall 
Story, 1715, directs that wines and commit any, or either, of the said 
distilled spirits shall, in certain ca· offences, shalf be deemed guilty of 
sea be deposited in the public ware· felony, and shall be sentenced to im· 
houses of the United States, and then prisonment and hard labour for a term 
it is enacted, s. 5, that if any wines, not less than one year, nor more than 
or other spirits, deposited under the ten years, and shall be fined in a sum 
provisions of this act, shall be em· not exceeding ten thousand dollars. 
bezzled, or fraudulently hid or remo· When an embezzlement of a part 
ved, from any store or place where. of the cargo takes place on board of 
in they shall have been deposited, a ship either from the fault, fraud, 
they shall be forfeited, and the per. ('.onqivance or negligence of any of 
son or persons so embezzling, hiding, the crew, they are bound to contri • 

. or removing, the same, or aiding or bute to the reparation of the loss, in 
assisting therein, shall be liable to proportion to their wages. When 
the same pains and penalties as if the embezzlement is fixed on any 
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individual, he is BOlely responsible; EMBRACERY, mlA. laID, is an 
when it is made byolbe crew or BOme an attempt to corrupt or influence a 
of the crew, but the particnlar offen- jury, or any way incline them to be 
der is unknown, and from the circum- more favourable to the one side than 
stanres of the case, strong presump- the other, by money, promises, threats, 
tionsof guilt apply to the whole crew, or persuasions; whether the juror on 
all must contribute. The presump- whom such attempt is made give any 
tion of innocence is always in favour verdict or not, or whether the verdict 
of the crew, and the guilt of the par- be true or false. Hawk. 259; Bac. 
ties must be established beyond all Ab. Juries, M 3; Co. Litt. 157, b, 
reasonable doubt, before they can be a69, a; Hob. 2Y4; Dy. ij4, a, pl. 
required to contribute. 1 Mason's R. 19; Noy, 102; 1 Str. 643; 11 Mod. 
104; 4 B. & P. 347; 3 Johns. Rep. 111, lUl; Com. 601; 5 Cowen, 50a. 
17; 1 Marsh. Ins. 241; Dane's Ab. EMENDALS, Engl. laID. This 
Index, h. 1.; Wesk. Ins. 194; 3 ancient word is said to be used in 
Kent, Com. 151. the accounts of the Inner Temple, 

EMBLEMENTS, rigkt8. By this where BO much in cmendals at the 
term is understood the crops growing foot of an account signifies so much 
upon the land. By crops is here in bank, in stock, for the supply of 
meant the products of the earth which emergencies. Cunn. Law Dict. 
grow yearly and are raised by annual EMIGRANT, one who quits his 
expense and labour, or " great manu- country for any lawful reason, with 
rance and industry," 1Juch as grain; a design to settle elsewhere, and who 
but not fruits which grow on trees takes his family and property with 
which are not to be planted yearly, him. Vatt. b. 1, c. 19, ~ :.!24. 
grass, and the like, though they are EMIGRATION, the act of re
annual. Co. Litt. 55, b; Com. Dig. moving from one place to another. 
Biens, G. It is a general rule that It is eometimes used in the same 
when the estate is terminated by the act sense as expatriation, (q. v.) but there 
of God in any other way than by the is BOrne difference in the signification. 
dedth of the tenant for life he is entitled Expatriation is the act of abatldoning 
to the emblements, whether such ter- one's country, while emigration is, 
mination arise by the act of God or perhaps not strictly, applied to the 
by the act of law; and when he dies act of removing from one part of the 
before harvest time, his executors country to another. Vide 2 Kent, 
shall have the emblements, as a re- Com. 36. 
turn for the labour and expense of EMINENT DOMAIN, is the 
the deceased in tilling the ground. right which the people or government 
9 Johns. R. 112; 1 Chit. P. 91; 8 retain over the estates of individuals, 
Vin. Ab. a64; Woodf. L. & T.237; to resume the .same for public use. 
Toll. Ex. book 2, c. 4; Sac. Ab. It belongs to the legislature to decide 
Executors, H 3; Co. Litt. 55; Com. what improvements are of sufficient 
Dig. Biens, G; Dane's Ab. Index, h. importance to justify the exercise of 
t.; 1 Penna. R. 471 ; 3 Penna. Rep. the right of eminent domain. See 2 
496; Ang. Wat. Co.!. Hill. Ab. 568; 1 U. S. Dig. 560; 1 

EMBRACEOR, crimi1l41 laID, he Am. Eq. Dig. 312; 3 Toull. n. 30, 
who, when a matter is on trial be- p. 23. 
tween party and party, comes to the EMISSION, flied. jur. The act 
bar with one of the parties, and be- by ,vhich any matter whatever is 
ing bribed thereto, endeavours to thrown from the body; thus it is 
corrupt the judge. Co. Litt. 369. usual to say, emission of urine, emis-
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sion of semen, &C. In cases of rape to the conunamders.in-cbieC in the 
when the fact of penetration is proved, armies. But even then the applica
it may be left to the jury whether tion of the word was restrained to 
emilJSion did or did not take place. the successful commander who was 
Proof of emission would perhaps be declared emperor by the acclema
held to be evidence of penetration. tions of the army, and was after. 
Addis. R. 143; 2 So. Car. Const. R. wards honoured with the title by a 
351 ; :l Chitty, Crim. Law, 810; 1 decree of the senate. It is now used 
Beck's Med. Jur. 140; 1 Russ. C. & to designate some sovereign prince 
M. 560; 1 East, P. C. 437. who bears this title. Ayl. ,Pando 

TO EMIT. To put out; to send tit. 23. 
forth. The tenth section of the first EMPHYTEOSIS, ci1li1 law. The 
article of the constitution contains name of a contract by which the 
various prohibitions, among which is owner of an uncultivated piece ofland 
the following: No state shall emit granted it to another either in perpe. 
bills of credit. To emit bills of credit tuity, or for a long time, on condition 
is to issue paper intended to circulate that he should improve it, by build. 
through the community for its ordi. ing, planting or cultivating it, and 
nary purposes, as money, which to pay for it an annual rent; with 
paper is redeemable at a future day. a right to the grantee to alienate 
4 Pet. R. 410,432; Story on Const. it or transmit it by descent to his 
§ 1368. Vide Bill. of credit. heirs, and under a condition that the 

EMMENAGOGUgs, med. jur., grantor shall never re-enter as long 
the name of a class of medicines as the rent is paid to him by the gran· 
which are believed to have the power tee or his assigns. Inst. 3, 25, 3 ; 
of favouring the discharge of the 18 Toull. n. 144. This has a strike 
menses. These are black Aellebore, ing resemblance to a ground.rent, (q. 
_anne, (vide Juneperiu. Sabina,) v.) See Nouveau Denisart, mot Em. 
fIUldder, m"cur1l, polygala .erwgtl, phyteose; Merl. Reper. mot Emphy
nnd pennyroyal. They are some- tOOse; Faber, De jure emphyt. De
times used for the criminal purpose finite 36; Code, 4, 66, 1. 
of producing abortion, (q. v.) They EMPLOYER, ira contract., is be 
always endanger the life of the wOo who hires another to perform labour 
man. 1 Beck's Medical Jur. 316; or services for him. As to his duties 
Dungl. Med. Diet. h. t.; Parr's Med. towards those whom he has hired; 
Diet. h. t.; 3 Paris and Fonbl. Med. see Story on Bailm. § 425. 
Jur.88. ENCEINTE, med.jur., a French 

TO EMPANEL, practice, is to word which signifies pregnant; when 
make a list or roll, by the sherifi' or a woman is pregnant, and is convict
other authorised officer, of the names ed of a capital crime she cannot be 
of jurors who are summoned to ape punished till after her delivery. In 
pear for tbe performance of such the English law where a widow is 
service as jurors are required to suspected to feign herself with child. 
perform. in order to produce a SUppositiOU8 

EMPEROR, em oJIi.cer. This heir to the estate, the presumptive 
word is synonymous with the Latin heir may have a writ de ~e inqi
imperator, they are both derived ciendo, to examine whether sbe be 
from the verb imperare. Literally with child or not. Cro. Eliz. 666; " 
it signifies, /ae wlao cOtlUfttJlltla. Un- Bro. C. C. 90. As to the signs of 
der the Roman republic, the title of pregnancy, see 1 Beck's Med. Jur. 
emperor was the generic name given 157. See, generally, " BI. Com. 
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394; 2 P. Wms. 691; 1 Cox, C. have commenced, or have made pre
C. 297; and Pregnancy i PrifH!- parations for commencing hostilities 
",ent mennte. against the United States; and also 

ENCLOSURE, is an artificial the citizens or subjects of a state in 
, fence'put around one's estate. Vide amity with the United States who 

CJose. are in the service of a state at war 
ENCROACHMENT, an unlaw- with them. Salk. 635; Bac. Ab. 

ful gaining upon the right or posses- Treason, G. An enemy cannot, as a 
sion of another; as when a man sets general rule, enter into any contract 
his fence beyond his line, in this case which can be enforced in the courts of 
the proper remedy for the party in- law; but the rule is not without ex
jured is an action of ejectment, or ceptions; as for example, when a 
an action of trespass. state permits expressly its own citi-

ENCUMBRANCE, is an embar- zens to trade with the enemy; and 
rassment of an estate or property, so perhaps a contract for necessaries, 
that it cannot be disposed of without or for money to enable the individual 
being ~ubject to it. A mortgage, to get home, might be enforced. 7 
a judgment, n lien for taxes, are Pet. R. 586. An alien enemy can
examples of encumbrances. These not, in general, sue during the war a 
do not affect the possession of the citizen of the United States either 
grantee, and may be removed or ex- in the courts of the United States or 
tinguished by a definite pecuniary those of the several states. 1 Kent, 
value. See 2 Greenl. R. 22; 6 Com. 68; 15 John. R. 57; S. C. 
Greenl. R. 94. There are encum- 16 John. R. 438. Vide Marsh. Ins. 
brances of another kind which can- c. 2, s. 1; Park. Ins. Index, h. t.; 
not be so removed ;suchaseasements; Wesk. Ins. 197; Phil. Ins. Index, h. 
for example, a highway, or a pre-t.; Chit. Common Law, Inde.,;, h. 
existing right to take water from the t.; Chit. Law of Nations, Index, 
land. 5 Conn. R. 497; 10 Conn. h. t. 
R. 422; 15 John. R. 483; and see TO ENFEOFF. To make a gift 
8 Pick. R. 349; 2 Wheat. R. 45. of any corporeal hereditaments to 

ENDEAVOUR, crim. lGtD, is an another. Vide Feoffmet.t. 
attempt, (q. v.) Vide ReDolt. TO ENFRANCHISE, to make 

ENDORSEMENT. V.lndor#- free; to incorporate a man in a so-
trImt. ciety or body politic. Cunn. L. D. 

ENDOWMENT. The bestow- h. t. Vide Di8{raracAitJe. 
iug or assuring of dower to a woman. ENGAGEMENT. This word is 
It is sometimes used metaphorically frequently used in the French law to 
for the setting a provision for a char- signify not only a contract, but the 
itable institution, as the endowment obligations arising from a qutUi con
of a hospital. tract. The terms obligatio". (q. v.) 

ENEMY, intemationallatD. By and-engagemmt. are said to be sy
this term is understood the whole nonymous, J 7 TouU. n. 1; but the 
body ofa nation at war with another, Code seems specially to apply the 
hence we say the enemy. It also term engagement to those obligations 
signifies a citizen or subject of such which the law imposes on a man with
a nation, as when we sayan alien out the intervention of any contract, 
enemy. In a still more extended either on the part of the obligor or 
sense, the word enemy includes any the obligee. Art. 1370. 
of the subjects or citizens of a state TO ENGROSS, practice, con
in amity with the United States, who WJfIncing, to copy the rude draught 
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of an instrument in a fair and large 
hand. 

ENITIA PARS. The part of the 
eldest. Co. Liu. 166; Hac. Ab. eo. 
paroeners, (e). When partition is 
voluntarily made among coparceners 
in England, the eldest has the first 
choice, or primer election, (q. v.) 
and the part,which she takes is called 
the milia par.. This right is purely 
personal, and descends; it is also 
said that even her assignee shall en
joy it; but this has been doubted. 
The word enitia is said to be derived 
from the old French, eilnt, the eldest. 
Bac. Ab. eoparoeners, e; Kielw. I, 
a, 49 a; 2 And. 21; ero. Eliz. 
18. • 

ENJOYMENT, is the right which 
a man possesses of receiving all the 
product of a thing for his necessity, 
his use or his pleasure. 

TO ENROLL, to register; to en
ter on the rolls of chancery, or other 
courts; to make a record. 

ENROLLMENT, "Eng. law, is 
the registering or entering in the 
rolls of chancery, king's bench, 
common pleas, or exchequer, or by 
the clerk of the peace in the records 
of the quarter sessions, of any law
ful act; as a recognizance, a deed 
of bargain and sale, and the like. 
Jacob, L. D. 

ENTRY, eltate., riglat., is the 
taking possession of lands by the 
legal owner. When another person 
has taken possession of lrmds or tene
ments, and the owner does peacea
bly make an entry thereon, and de
clare that he thereby takes p0sses
sion of the same, he shall by 1his 
notorious act of ownership which is 
equal to a feodal investiture, be res
tored to his original right. 3 Bl. 
Com. 174. A right of entry was 
nl)t assignable at common law, and 
statutes were made to punish such 
as bought such titles. Co. Litt. 214 

" a. V. Buying of titUl, as to the law 
on this subject in the United States, 

ENT 
; 

and 4 Kent, Com. 489; :l Hill. Ab. 
c. 33, ~ 4~ to 62; also article Re
entry; Bac. Ab. Descent, G; 8 Yin. 
Ab.441. 

In another sense entry signifies 
the going upon another man's lands 
or his tenements. An entry in this 
sense may be justifiably made on 
another's land or house, first, when 
the law confers an authority; and 
secondly, when the party has author. 
ity in fact. First, 1. An officer may 
enter the close of one against whOBe 
person or property he is charged with 
the execution of a writ; in a civil 
case the officer cannot open (even by 
unlatching) the outer inlet to a house, 
as a door or window opening into the 
stroot, 18 Edw. 4, Easter, 19, pl. 4; 
Moore, pl. 917, p. 668; Cooke's case, 
W m. Jones, 429; although it has been 
closed for the purpose of excluding 
him. Cowp. 1. But in a criminal 
case a constable may break open an 
outer door to arrest one within sus
pected of felony. 18 Edw.4, Eas
ter, 4, p. 9. If the outer door or 
window be open he may enter 
through it to execute a civil writ, 
Palm. 52; I) Rep. 91; and, having 
entered, he may, in every case, if 
neressary, break open an inner door. 
1 Brownl. 60.-2. The lord may 
enter to distrain, and go into the 
house for this purpose, the outer 
door be~ open. 6 Rep. 91.-8. 
The propnetor of goods or chattels 
may enter the land of another upon 
which they are placed, and remove 
them, provided they are there witb. 
out his default; as where his tree 
has blown down into the adjoining 
close by the wind, or his fruit baa 
fallen from a branch which over. 
hung it. 20 Yin. Abr.418.-4. If 
one man is bound to repair a bridge, 
he bas a right of entry given him 
by law for that purpoee. Moore, 
889.-6. A creditor baa a right to 
enter the close of his debtor to de
mand the duty owing, though it is 
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not to be rendered there. Cro. Eliz. for the benefit of a perIOn. A reo 
876.-6. If trees are excepted out lease to the tenant for life, en"",. to 
of a demise, the lessor has the right him in reverson; that is, it has the 
of entering to prune or fell them. same effect· for him as for the tenant 
Cro. Eliz. 17; 11 Rep. 53.-7. for life. A dillCbarge of the princi .. 
Every traveller has by law the pri. pal enures to the benefit of the 
vilege of entering a common inn, at surety. 
all seasonable times, provided the ENVOY, mtmaalional laID. In 
host has sufficient accommodation, diploJll8tic language an envoy is a 
which, if he has not, it is for him to minister of the second rank, on whom 
declare.-8. Every man may throw his government has conferred a de. 
down a public nuisance, and a pri. gree of dignity and respectability, 
vate one may be thrown down by which without being on a level with 
the party grieved, and this before an ambassador, immediately follows, 
any prejudice happens, but only from and among ministers yields the pre. 
the probability that it may happen. eminence to him alone; Envoys are ' 
5. Rep. 10~; and see 1 Brownl.212; either ordinary or extraordinary; by 
12 Mod. 510; Wm. Jones, 221; 1 custom the latter is held in greater 
Str. 683. To this end the abator has consideration. Vattel, live 4, c. 6. 
authority to enter the close in which ~ 72. 
it stands. See N.ilOfIC,.-9. An EPILEPSY, flU!d.jur., is a disease 
entry may be made on the land of of the brain, which occurs in parox. 
another to exercise therein an incor. isms with uncertain intervals between 
poreal right or hereditament to which them. These paroxisms are chllrac. 
he is entitled. Hamm. N. P. 172. terised by the loss of sensation and 

ENTRY, commtrciallatD, the act convulsive motions of the muscles. 
of setting down the particulars of a When long continued and violent, 
sale or other transaction in a mer· this disease is very apt to end in de. 
chant or tradesman's account books; mentia, (q. v.) It gradually destroys 
luch entries are in general prima the memory and impairs the intellect, 
facit evidence of the sale and deliv. and is one of the causes of an un. 
ery and of work done; but unless sound mind. S Ves. 87. Vide Dig. 
the entry be an origina! one, it is not 50, 16, 123; Id. 21, 1,4,5. 
evidence. Vide Oriqiraal e"".,. EQUALITY. Possessing the 

ENTRY OF GOODS, commer. same rights and being. liable to the 
laID. An entry of goods at the cus- same duties. Persons are all equal 
tom.house is the submitting to the before the law, whatever adventi· 
officers appointed by law, who have tious advantages some may possess 
the collection of the customs, goods over others. All persons are pro
imported into the United States, to- tected by the Jaw, and obedience to 
gether with a statement or descrip- it is required from all. Judges in 
tion of such goods and the original cou!1, while exercising their fune
invoices of the same. tions, are all upon an equality, it be-

The act of March 2, 1799, s. 36, ing a rule that inter pare. R01a ,. 

1 Story, L. U. S. 606, and the act of pote"ru; a judge cannot, therefore, 
March I, 1823, 3 Story, L. U. S. punish another judge of the same 
1881, regulate the manner ofrnaking court for using any expression in 
entries of goods. court, although the words used might 

ENTRY, WRIT OF. Vide have been a contempt in any other 
Writ Iff Entry. person, Bac. Ab., Of the court of 

TO ENURE. To be available or sessions, of justices of the peace. 
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In contracts, the law presumes the 
parties act upon a perfect equality; 
when therefore, one ,party uses any 

, fraud or deceit to destroy this equali
ty, the party grieved may avoid the 
contract. In case of a grant to two 
or more persona jointly, without de
signating what each takes, they are 
presumed to take in equal propor
tions. 4 Day, 300. It is a maxim 
that when the equity of the parties is 
equal, the law must prevail. 3 Call, 
R. 259 i and that as between differ
ent creditors· equality is equity. 1 
Page, R. 181. See Kames on Eq. 
75. Vide LJecnt; Fraud. 

EQUINOX, the name given to 
two periods of the year when the 
days and nights are equal: that is, 
when the space of time between the 
rising and setting of the sun is one 
of a natural day. Dig. 43, 13, 1, 8. 
Vide Day. 

EQUITY. In the early history 
of the law, the sense affixed to this 
word was exceedingly vague and 
uncenion. This was owing in part to 
the fact that the chancellors of those 
days were either statesmen or eccle
siastics, perhaps not very scrupu
lous in the exercise of power. It 
was then asserted that equity was 
bounded by no certain limits or rules, 
and that it was alone controlled by 
conscience and natural justice. 3 
BI. Com. 433, 440, 441. 

In a moral sense that is called 
equity which is founded in natural 
justice, in honesty, and in right, ez 
aquo d bOllo. In an enlarged legal 
view, "equity, in its true and genu
ine meaning, is the soul and spirit 
of the law i positive law is construed 
and rational law is made by it. In 
this, equity is made synonymous 
with justice i in that, to the true and 
sound interpretation of the rule." 3 
BI. Com. 429. This equity is said 
to be a supplement to the laws i and 
nothing is perhaps more correct and 
just, but it must be directed by 

EQU 

acience, without which the magi8-
trate must tremble to set in the tem· 
pie of justice, and without which hi. 
mind will wander in pursuit of a 
phantom of equity purely imaginary. 
The Roman law will furnish him 
with the surest guides, and·the safest 
rules i here will be found fully de
veloped the first principles and the 
most consequences of natul'IIl right. 
"From the moment when principles 
of decision came to be acted upon in 
chancery," says Mr. Justice Story, 
" the Roman law furnished abundant 
materials to erect a superstructure, 
at once solid, convenient and lofty, 
adapted to human wants, and en
riched by the aid of human wisdom, 
experience and leaming." Com. on 
Eq. Jur. § 23. 

But eqnity has a more restraiDed 
and qualified meaning. The reme
dies for the redress of wrongs and for 
the enforcement of rights, are distin
guished into two classes i first those 
which are administered in courts of 
common law i and, secondly, those 
which are administered in courts of 
equity. Rights which are recog
nised and protected, and wrongs 
which are redressed by the former 
courts, are called legal rights and 
legal injuries. Rights which are 
recognized and protected, and wrongs 
which are redressed by the latter 
courts only, are called equitable 
rights and equitable injuries. The 
former are said to be rights and 
wrongs at common law, and the 
remedies, therefore are remedies at 
common law i the latter are said to 
be rights and wrongs in equity, and 
the remedies, therefore, are remedies 
in equity. Equity jurisprudence 
may, therefore, properly be said to 
be that portion of remedial Justice, 
which is exclusively administered by 
a court of equity, as contmdistin
guished from that remedial justice, 
which is exclusively administered by 
a court of law. Story, Eq. ~ 25. 
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Vide Clance,.,. and the authorities The right of redeD)ption exists. 
there cited; and 3 Chit. BI. Com. not only in the mortgagor himself,. 
425 n. 1; Dane's Ab. h. t.; Ayl. but in his heirs, and personal repre
Pando 37; Fonbl. Eq. b. 1, c. 1; sentatives,and assignee, and in every 
Woddes. Leet. 114. other person who has an interest in, 

EQUITY, COURT OF. Vide or a legal or equitable lien upon the 
CAancery. lands; and therefore a tenant in 

EQUITY OF REDEMPTION, dower, a jointress, a tenant by the 
is a right which the mortgagee of au curtesy, a remainder·man and a reo 
estate has of redeeming it, after it versioner, a judgment-creditor, and 
has been forfeited at law by the non· every other incumbrancer, unless 
payment at the time appointed of he be an incumbrancer pendente lite 
the money secured by the mortgage may redeem. 4 Kent, Com. 156; 
to be paid, by paying the amount of 5 Pick. R. 149; 9 John. R. 591, 
the debt, interest and costs. An 611; 9 M8&'I. R. 42:l; 2 Litt. R. 
equity of redemption is a mere crea· aa4; 1 Pick. R. 485; 14 Wend. R. 
ture of a court of equity, founded on 233; 5 John. Ch. R. 482; 6 N. H. 
this principle. that as a mortgage is Rep. 25; 7 Vin. Ab. 52. Vide gene. 
nothing more than a pledge for secu· rally, Cruise, Dig. tit. 15, c. 3; 4 
ring the repayment of a sum of Kent, Com. 148; 1 Pow. on Mortg. 
money to the morgagee, it is but ch. 10 and 11; 2 Black. Com. 158; 
natural justice to consider the owner· 13 Vin. Ab. 458; 2 Supp. to Ve'!. 
ship of the land as still.vested in the Jr. 368; 2 Jac. & Walk. 194, n.; 
mortgagor, subject only to the legal 1 Hill. Ab. c. 31; and article Std· 
title of the mortgagee, so far as such licmate. 
legal title is necessary to his secu· mQUIVOCAL. What has a dou. 
rity. In Pennsylvania, however, reo ble sense. In the construction of 
demption is a legal right. 11 Serg. contracts, it is a general rule that 
& Rawle, 223. The phrase equity when an expression may be taken in 
of redemption is indiscriminately, two senses, that shall be preferred 
though perhaps not correctly applied, which gives it effect. Vide Ambi. 
to the right of the mortgagor to re- guity; Conatrllction ; Interpreta. 
gain his estate, both ~fore and ~fter tion; and Dig. ~2, 1,4; Id. 45,1, 
breach of condition. [n North Caro- 80; Id. 50, 17, 67. 
lina by statute the former is called a ERASURE, cantractB, t.,uunce, 
legal rigid f!f redemption; and the is the obliteration of a writing; it 
latter the equity of redemption, there. will render it, void or not under the 
by keeping a just distinction between same circumstances as an interlinea
these estates. 1 N. C. Rev. St. 266; tion, (q. v.) Vide 5 Pet. S. C. R. 
4 McCord, 840. 560 ; 11 Co. 88 ; 4 Cruise, Dig. 36~; 

Once a mortgage always a mort· 13 Vin. Ab. 41 ; Fitzg. 207; 5 Bing. 
~ge, is a universal rule in equity. R. 183; 3 C. & P. 55; 2 Wend. R. 
The right of redemption is said to be 51l5; 11 Conn. R. 531; :; M. R. 
as inseparable from a mortgage, as 190; 2 L. R. 291 i 3 L. R. 56 i 4 
that of replevying from a distress, L. R. 270. , 
and every attempt to limit this right EROTIC MANIA, med.jllr. A 
must fail. 2 Chan. Cas. 22 i 1 Vern. name given to a morbid activity of 
33,190; 2 John. Ch. R. :10; 7 John. the IICxual propensity. It isa disease 
Ch. R. 40; 7 Cranch, R. 218; 2 or morbid affection of the mind which 
Cowen, 324; 1 Yeates, R. 584; 2 fills it with a crowd of voluptuoue 
Chan. R. 2~1.; 2 Sumner, R. 487. images, and hurries its victim to acta 
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of the grossest licentiousness, in the 
absence of any lesion of tbe intellec
tual powers. Vide Mania. 

ERROR, is the non-conformity or 
opposition of our ideas to the nature 
or state of tbings. It differs from 
ignorance, (q. v.) which is the want 
of knowledge. Error is also a mis-

. take made in the trial of a cause, to 
correct which a writ of error (q. v.) 
may be sued out of a superior court. 
Vide Marriage; Mi.take. 

ERROR, WRIT OF. Vide Writ 
of Error. 

ESCAPE. An escape is the deli
verance of a person out of prison, 
who is lawfully imprisoned, before 
such person is entitled to such deli
verance by law. Escapes are either 
negligent or voluntary, in civil or 
criminal cases. 

It is not necessary.that the party 
should be held in actual imprison
ment within a gaol; if he be in cus
tody of a proper officer he may es
cape as much as if he were in prison. 
3 BI. Com. 290, 415; 1 Hal. P. C. 
590; 2 Hawk. P. C. la4; 4 BI. 
Com.130. 

The prisoner's being out of prison 
for any or the shortest time, is an 
escape, although he afterwards re
turn. 2 BI. Rep. 1048; 1 Rolle's 
Abr. 806; and though he has a 
keeper with him, 3 Co. 44 a; Plowd. 
Com. 37; Hob. 202; 1 Boa. & Pull. 
24; 2 BI. R. 1048. See also 5 Mass. 
R. 310; 7 Mass. R. 98; 4 Mass. 
R. 891; 2 Mass. R. 549; 9 Johns. 
R. 829; 13 Johns. R. 366; 9 Johns. 
R. 146; 5 Johns. R. 115; 15 Johns. 
R. 152; 3 Binn. R. 404; 13 Johns. 
R. 503; 6 Johns. R. 62; 10 Jobns. 
R. 220; 14 Johns. R. 263; 10 
Johns. R. 420; 18 Johns. R. 48; 
Com. Dig •. Escape, C; Rac. Abr. 
Escape; Vm. Abr. Escape. 

ESCAPE, CONSTRUCTIVE.
Where the prisoner still remains in 
prison, but owing to some act of the 
keeper he is not in tbe same strict 

confinement in which be ought to be, 
it is a constructive escape; as if a 
man marries his prisoner, Plowd. 17 ; 
Bac. Abr. Escape, B 3; or if an 
underkeeper of the gaol be taken in 
execution, and delivered at the gaol 
house, and neither the sheriff nor any 
authorised person is there to receive 
him. 5 Mass. R. 310. 

ESCAPE, VOLUNTARY. Vol
untary escapes are such as are by 
the consent of the keeper. 

In civil cases, when the prisoner is 
confined under a ('a •• a. after a vol
untary escape, the sheriff can never 
retake his prisoner, and he must aD
swer for the debt. Carter,21:l. But 
the plaintiff, having been in DO de
fault, may retake him by virtue of 
stat. 8 & 9 W. a, c. 26; and inde
pendently of the statute, he might 
have a new action of debt, or scire 
facias quare executionem non, against 
the prisoner. Bac. Abr. Escape in 
civil cases, C. 

ESCAPE WARRANT. A war
rant issued in England against a 
person who being charged in custody 
in the king's bench or Fleet prison, 
in execution, or mesne process, es
capes and goes at large. Jacob's L. 
D. h. t. 

ESCHEAT, title to land.. Ac
cording to the English law, escheat 
denotes an obstruction of the course 
of descent, and a consequent deter
mination of the tenure, by some un· 
foreseen contingency; in which case 
the land naturally results back, by a 
kind of reversion, to the original 
grantor, or lord of the fee. 2 BI. 
Com. 244. All escheats, under the 
English law, are declared to be 
strictly feudal, and to import the ex
tinction of tenure. Wright on Ten. 
115 to 117; 1 Wms. BI. R. 123. 
But as the feudal tenures do not exist 
in this country, there are no private 
persons who succeed to the inherit
ance by escheat. The state steps in, 
in the place of the feudal lord, by 
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virtue of its sovereignty, as the ori· 446; Cruise, Dig. t. 3~, c. 2, s. 87 
ginal and ultimate proprietor of all to 91; Com. Dig. Fait, (A 3); 13 
the lands within its jurisdiction. " Vin. Ab. 29; 5 Mass. R. 60; 2 
Kent, Com. 420. It seems to be the Root, R. 81; :; Conn. R. 113; 1 
universal rule of civilized society, Conn. R. 375; 6 Paige's R. 314; 2 
that when the deceased owner has Mass. R. 452; 10 Wend. R. 310; 
left no heirs it should vest in the 4 Greenl. R. ~O; 2 N. H. Rep. 71 ; 
public, and be at the disposal of the 2 Watts, R. 359; 13 John. R. 285; 
government. Code, 10,10,1; Do- 4 Day's R. 66; 9 Mass. R. 310; 1 
mat, Droit Pub. liv. I, t.6, s. 3, n. John. Cas. 81 ; 6 Wend. R. 666; 2 
1. Vide 10 Vin. Ab. 139; 1 Bro. Wash. R. 58; 8 Mass. R. 238; 4 
Civ. Law, 250; 1 Swift's Dig. 156; Watts, R. 180. 
2 Tuck. Blacks. 244, :l45, n.; 5 ESNECY. Eldership. In the 
Binn. R. 375; 3 Dane's Ab. 140, English law, this word signifies the 
sect. 24. right which the eldest coparcener of 

ESCHEATOR. The name of an lands has to choose one of the parts 
officer whose duties are generally to of the estate after the estate has been 
ascertain what escheats have taken divided. 
place. and to prosecute the claim of ESPLEES, are the products 
the commonwealth for the purpose of which the land or ground yields, as 
recovering the escheated ,property. the hay of the meadows, the herbage 
Vide 10 Vin. Ab. 158.· of the pasture, corn or other produce 

ESCROW, conf1e1Jancing, con· of the arable, rents and services. 
'rae", is a conditional delivery of a Termes de 1a Ley; Dane's Ab. In. 
deed to a stranger, and not to the dex, h. t. 
grantee himself, until certain condi· ESPOUSALS, contracU, a mu· 
tions shall be performed, and then it tua1 promise between a man and a 
is to be delivered to the grantee. woman to marry each other, at some 
Until the condition be performed and other time: it differs from a mar. 
the deed delivered over, the estate riage, because then the contract is 
does not pass, but remains in the completed. Wood's Inst. 57; vide 
grantor. 2 Johns. R. 248; Perk. Dig. 23, I, 1; Code, 5, 1,4; Novel. 
137, 138. Generally, an escrow 115, c. 3, s. 11; Ayliffe's Parerg. 
takes effect from the second delivery, 245; Aso & Man. Inst. B. 1, t. 6, 
and is to be considered as the deed c. 1, § 1. 
of the party from that time; but this ESQUIRE, a title applied by 
general rule does not apply when courtesy to officers of almost every 
justice requires a resort to fiction. description, to members of the bar, 
The relation back to the first delive. and others. No one is entitled to it 
ry, so as to give the deed effect from by law, and, therefore, it confers no 
that time, is allowed in C8Sf'S of ne· distinction in law. In England it is 
cessity, to avoid injury to the opera· a title next above that of a gentle. 
tion of the deed, fram events happen. man and below a knight. Camden 
ing between the first and second reckons up four kinds of esquires, 
delivery. For example when a feme particularly J'egarded by the heralds.: 
sole makes a deed and delivers it as 1. The eldest sons of knights and 
an escrow, and then marries before their eldest sons, in perpetual succes. 
the second delivery, the relation back sion; 2, the eldest sons of the 
to the time when she was sole, is younger sons of peers, and their 
necessary to render the deed valid. eldest sons in like perpetual succes· 
Vide 2 Bl. Com. 307; 4 Kent, Com. sion; 8, Esquires created by the 
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king's letters· patent, or other inves· 
titure, and their eldest sons; 4, 
F.squires by virtue of their office, as 
justices of the peace, and others who 
bear any office of trust under the 
crown. 

ESSOIN, practice, is an exculf 
which a party bound to be in court 
on a particular day, offers for not 
being there. 1 Sell. Pro 4; Lee's 
Dict. h. t. Essoin.day is the day on 
which the writ is returnable. It is 
considered for many purposes as the 
first dav of the term. 1 T. R. 183. 
See 2 T. R. 16 n.; 4 Moore's. R. 
425. Vide E:roine. 

ESTABLISH. This word occurs 
frequently in the Constitution of the 
United States, and it is there used in 
different meanings. 1. To settle 
firmly, to fiX unalterably; as, to es· 
tablish justice, which is the avowed 
object of the Constitution. 2. To 
make or form; as, to establish an 
uniform rule of naturalization, and 
UJJiform laws on the subject of bank. 
ruptcies, which evidently does not 
mean that these laws shall be unal. 
terably established as justice. 3. To 
found, to create, to regulate; as, con· 
gress shall have power to establish 
post roads and post offices. 4. To 
found, recognize, confirm or admit; 
as, congress shall make no law re
specting an establishment of religion. 
5. To create, to ratify, or confirm; 
as, we, the people, &c. do ordain and 
establish this constitution. 1 Story, 
Const. § 454. 

ESTATE. This word has seve· 
ral meaniD~; 1, in its most exten· 
sive sense it is applied to signify every 
thing of which riches or fortune 
may consist, and includes personal 
and real property; hence we say 
personal estate, real estate. 8 Ves. 
504. 2. In its more limited sense 
the word estates is applied to lands. 
An estate in land means such an 
interest as the tenant has therein. 
In ~in it is ealIed 1IGItu, because 
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it signifies the condition or circum
stance in which the owner stands 
with regard to his property. To 
ascertain this with precision and 
accuracy, estates in lands may be 
considered in a three. fold view; first, 
with regard to the quantity of inte
rest which the tenant has in his 
tenement; secondly, with regRrd to 
the time at which that quantity of 
interest is to be enjoyed; thirdly, 
with regard to the number and con
nexion of the tenants. 

I. The quantity of interest which 
the tenant has in his tenement is 
measured by its duration and extent; 
this occasions the first division of 
estates into such as are of freehold, 
and such as are less than freehold. 
1. Freehold estates are of inherit
ance and not of inheritance. lst. 
Estates of inheritanet>.., are absolute, 
as fee simple i and limited, which 
are qualified, as where an estate is 
granted to A B, tenant of the manor 
of Dale; or conditional, as fee tail, 
and the like. 2d. Freehold estates 
not of inheritance, "are estates for 
life. These are either conventional, 
or such as are created by deed: or 
legal, which arise by operation of 
law. The' estates of tenant in tail 
after the possibility of issue extinct, 
tenant by the curtesy, and tenant in 
dower, are of this deseription. 2. 
Estates less than freehold. These 
are estates for years, estates at will, 
and estates by sufferance. 

Both estates of freehold and less 
than freehold may be, 1, equitable, 
namelv, to the use, or in tnlst; 2, 
upon Condition, expressed or implied; 
3, as a pledge or security, as a mort
gage. 

n. The time of their enjoyment. 
Estates are either in possession, or 
expectancy; the latter are either 
remainders, created by the act of the 
parties, which are vested or contin
gent i or reversions created by act of 
law. 
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III. The tenants may hold an Nott & M'Cord, R. 880; Com. Dig. 
estate. lat. In severalty, when only App. tit. Estates; Chit. Pract. Index, 
one tenant holds the estate in his h. t. 
own right, without any other person ESTATE IN COMMON, is one 
being joined or connected with him, which is held by two or more per
in point of interest, during the con· sons by unity of possession. They 
tinnance of his estate. 2d. Joint· may acquire their estate by pur
tenancy, which must be created by chase and hold by several and distinct 
deed, and have the unities of interest, titles, or by title derived at the. same 
time, title and possession. A joint. time, by the same deed or will; or 
tenancy may be destroyed by the by descent. In this respect the 
severance of any of its unities. At American law durers from the Eng
common law, the survivor among lish common law. This tenancy, 
joint.tenants is entitled to the whole according to the common law, is 
of the property \)y virtue of the ju, created by deed or will, or by change 
accrel«tllli. This has been altered of title from joint.tenancy or copar
by acts of assembly in Pennsylvania, r.enary, or it arises, in many cases, 
and perhaps some other states. 3d. by r.onst1Uction of law. Litt. sec. 
Coparcenary, which arises at com- 292, 294, 298, 302; 2 Bl. Com. 
mon law, and by particular custom, 192; 2 Prest. on Abstr.75. In this 
as, gavel-kind; it must have the country it maybe created by descent, 
unities of interest, title, and posses- as well as by deed or will. 4 Kent, 
sion. It may be destroyed by par. Com. 363. Vide Cruise, Dig. tit. 
tition, which may be by consent or 20; Com. Dig. Estates by Grant, 
by compulsion. Coparcenaries are K 8. Estates in common can be dis
always created by descent. The solved in two ways only; first, by 
technical distinction between copar- uniting all the titles and interests in 
cenaries and estates in common, may one tenant; secondly, by making 
00 considered as essentially extin. partition. In the first case the ten
guished in the United States. 4th. ant will be one in severalty of the 
In common. Estates in common whole; in the latter each will hold 
are created by, first, the d~ruction his share in severalty. 
of a joint-tenancy or coparcenary EST ATE UPON CONDITION, 
estate if they sever the possession; is such an one as has a qualification 
and, secondly, by the proper limita. annexed to it, by which it may, upon 
tion in a deed; they must have such the happening of a particular event, 
incidents which arise from the unity be created, or enJ~, or destroyed, 
of possession; they mlly be destroyed These estates are divided into estates 
by uniting the title and interest in one upon condition implied or in law, 
tenant, or by partition. V. generally, and estates upon condition express 
10 Vine A b. 201 ; Bac. A b. Estate in or in deed. 1. Estates upon condi .. 
fee simple; Com. Dig.Estates; Wood's tion in law are such as have a condi. 
lost. 119; 4 Dane's Ab. 498; 2 Bl. tion impliedly annexed to them, with
Com. 107 to 197; 2 Supp. to Ves. out any condition being specified in 
jr. 48, 96, 109,407; 1 Rist. Law. the deed or will. Litt. sec. 378, 380; 
Tracts, 222. As to the effect of Co. Litt. 215, b; 233, b J 234, b.
the word ellla" in a devise, see 3 2. The express conditions are parti .. 
Cranch, R. 97; 3 Yeates, R. 187; cularly mentioned in the contract be
e Binn. R. 97; 2 Binn. R. 20; 6 tween the parties. Litt. S. 825; " 
Johns. R. 185; see also 1 Wash. R. Kent, Com. 117; Cruise, big. tit. 
86; 1 Call, R. 127 i 3 Call, 308; 2 13. Vide C_mOll. - 4'· 
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ESTATE IN COPARCENA
RY, is an estate of lands of inherit
ance which descend from the ances
tor to two or more persons who are 
called C'oparceners or parceners. 
This is usually applied, in England, 
to cases where lands descend to fe
males, when there are no male heirs. 
As'in the several states, estates gene
rally descend to all the children equal
ly, there is no substantial difference 
between coparceners and tenants in 
common. The title inherited by 
more persons than one, is, in some 
of the states, expressly declared to 
he a tenancy in common, as in New 
York and New Jersey, and where it 
is not so declared the effect is the 
8Ilme ; the technical distinction be
tween coparcenary and estates in 
common may be considered as es
sentially extinguished in the' United 
States. 4 Kent, Com. 363. Vide 
E.tate,. 

ESTATE BY THE CURTE
SY, is an estAte for life, created by 
act of law, which is defined as fol
lows. When a man marries a wo
man, seised at any time during the 
coverture of the estate of inheritance, 
in severalty, in coparcenary, or in 
common, and has issue by her born 
alive, and which might by possibility 
inherit the same estate as heir to 
the wife, and the wife dies in the 
life-time of the husband, he holds the 
Jands during his life by the curresy 
of England, and it is immaterial 
whether the issue be living at the 
time of the seisin, or at the death of 
the wife, or whether it was born be
fore or after the seisin. Litt. s. 35; 
Co. Litt. 29, b; 8 Co. 34. There 
are four requisites indispensably ne
cessary to the existence of this es
taOO; I, marringe; 2, seisin of the 
wife, which must have been seisin in 
deed, nnd not merely seisin in law; 
it seems, however, that the rigid 
l'IJlea of the common law, have been 
relaxed, in this respect, as to what is 

sometimes called waate or wild lands; 
1 Pet. 500; 3, issue; and 4, death 
of the wife. 

This estate is generally prevalent 
in the United States; in some of 
them it has received a modification. 
In Vermont, the title by curtesy has 
been laid under the equitable restric
tion of existing only in the event 
that the children of the wife entitled 
to inherit, died within age and with
out children. In South Carolina, 
tenancy by the curtesy, eo nomine. 
has ceased by the provisions of an 
act passed in 1791, relative to the 
distribution ofintestates' estates, which 
gives to the husband surviving his 
wife, the same share of her real 
estate, as she would have taken out 
of his, if left a widow, and that is one 
moiety, or one-third of it in fee. 
according to circumstances. Tn Geor
gia, tenancy by the curtesy does not 
exist. because since 1785, all mar
riages vest the real, equally with the 
personal, estate in the husband. 4 
Kent, Com. 29. In Louisiana, where 
the common law has not been adopted 
in this respect, this estate is unknown. 

This estate is not peculiar to the 
English law, as Littleton erroneously 
supposes; Litt. s. 35; for it is to be 
found, with some modifications, in 
the ancient laws of Scotland, Ireland. 
Normandy and Germany. In France 
there were several customs, which 
gave a somewhat similar estate to 
the surviving husband, out of the 
wife's inheritances. .Merlin, Repert. 
mots Linotte, et Quarte de Conjoint 
pauvre. 

Vide, generally, Bac. Ab. Curtesy 
of England; Bac. Abo h. t.; Com. 
Dig. Estates by grant. D; Cruise, 
Dig. t. 5, c. 1; 2 BI. Com. 126. 

ESTATE IN DOWER, is the 
right of a woman in a third part of 
all the lands aod tenements, in fee 
simple, fee tail, general. or as heir 
in special tail. of which her deceased 
husband was eeised,.either in deed or 
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in law, at any time durmg the cover· 
ture, and of which any issue she 
might have had, might by possibility 
have been heir. Litt. ~ 36. To 
create a title to dower, three things 
are indispensably requisite, 1. Mar. 
riage. This must be a marriage not 
absolutely void, and existing at the 
death of the husband; a wife de facto, 
whose marriage is voidable by Jecree, 
as well as a wife de jure, is entitled 
to it; and the wife shall be endowed, 
though the marriage be within the 
age of consent, and the husband dies 
within that age. Co. Litt. 33, a; 7 
Co. 42; Doct. & Stud. 22; Cruise, 
Dig. t. 6, c. 2, s. 2, et seq.-2. Sei· 
sin. The husband must have been 
seised, some time during the cover· 
ture of the estate of which the wife is 
dowable. Co. Litt. 31, a. An actual 
seisin is not indispensable, a seisin in 
law is sufficient. As to the effect of 
a transitory seisin, see 4 Kent, Com. 
88; 2 BI. Com. 132; Co. Litt. 31, 
a.-3. Death of the husband. This 
must be a natural death; though 
there are authorities which declare 
that a civil death shall have the same 
effect. Cruise, Dig. tit. 6, ch. 2, ~ 
22. Vide, generally, 8 Vin. Ab. 
210; Bac. Ab. Dower; Com. Dig. 
Dower; lb. App. tit. Dower; 1 Supp. 
to Ves. Jr. 173, 189; 2 lb. 49; 1 
Vern. R. by Raithby, 218, n. 358, 
"n; 1 Salk. R. 291 ; 2 Ves. jr. 572 ; 
D Ves. 130; Arch. Civ. PI. 469; 2 
Sell. Pro 200; 4 Kent, Com. 3D; 
Amer. Dig. h ••• ; Pothier, TraiUi du 
Douaire; 1 Swift's Dig. 85; Perk. 
800, et seq. 

ESTATE IN JOINT·TENAN. 
CY, is where the lands or tene
ments are granted to two or more 
persons, to hold in fee simple, fee 
tail, for life, for years, or at will. 2 
BI. Com. 179; the creation of the 
estate depends upon the expression 
in the deed or devise, by which the 
tenants hold, for it must be created 
by the acts of the parties, and does 

not result flODl the operation of law· 
Thus an estate given to a number of 
persons, without any restriction or 
explanation, will be coostrued a joint. 
tenancy; for every part of the grant 
can take effect only, by considering 
the estate equal in all, and the union 
of their names gives them a name in 
every respect. The properties of this 
estate arise from its unities; these 
are, 1. Unity of title; the estate must 
have been created and derived from 
one and the same conveyance. 2. 
There must be a unity of time; the 
estate must be created and vested at 
the same period. 3. There must be 
a unity of interest, the estate must be 
for the same duration and for the 
same quantity of interest. 4. There 
must be a unity of possession; aU 
the tenants must possess and enjoy at 
the same time, for each must have 
an entire possession of every parcel, 
as of the whole. One has not p0s
session of one· half, and another of 
the other half, but each has an undi. 
vided moiety of the whole, and not 
the whole of an undivided moiety. 
The distinguishing incident of this 
estate, is the right of survivorship, 
or jtu Clccrucendi; at common law, 
the entire tenancy or estate, upon 
the death of any of the joint.tenants, 
went to the survivors, and so on to 
the last survivor, who took an estate 
of inheritance. The right of survi. 
vorship, except perhaps in estates 
held in trust, is abolished in Penn
sylvania, New York, Virginia, Ken. 
tucky, Indiana, Missouri, Tennessee, 
North and South Carolina, Georgia, 
and Alabama. Griffith's Register, 
h. t. In Connecticut it never was 
recognised. 1 Root, Rep. 48; 1 
Swift's Digest, 102. Joint- tenancy 
may be destroyed by destroying any 
of its constituent unities except tha~ 
of time. 4 Kent, Com. 359. Vide 
Cruise, Dig. tit. 18; 1 Swift's Dig. 
102; 14 Vin. Ab. 470; Bac. Ab. 
JointteDaots,&c.; 8Sauod.319,n. 4; 
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1 Vern. 868; Com. Dig. Estates by 
Grant, K 1 ; 4 Kent, Com. 363; :l 
Bl. Com. IIU ; I Litt. sec. 304; 2 
Woodd. Leet. 127; 2 Preston on 
Abst. 67 j 5 Binn. Rep. 18. Joint· 
'elUJ1It; 8f1rf1i twr. 

EST ATE FOR LIFE. An estate 
for life is a freehold interest in lands, 
the duration of which is confined to 
the life or lives of some particular 
person or persons, or to the happen. 
ing or not happening of some uncer· 
tain event. Estates for life are divid. 
ed into conventional or legal estates. 
The first ereated by the aet of the 
parties, and the second by operation 
of law. 1. Life estates may be 
ereated by express words, as; if A 
conveys land to B, for the term of his 
natural life; or they may arise by 
construction of law, as, if A conveys 
land to B, without specifying the 
term or duration, and without words 
of limitation. In the last case, B 
cannot have an estate in fee, accord. 
ing to the English law, and according 
to the law of those parts of the United 
States which have adopted and not 
altered the common law in this parti. 
eular, but he will take the largest 
estate which can possibly arise from 
the grant, and that is an estate for 
life. Co. Litt. 42, a. The life estate 
may be either for a man's own life, 
or for the life of another person, and 
in this last case, it is termed an estate 
pur autre .ne. There are some 
estates for life, which may depend 
upon future contingencies, before the 
deaths of the persons to whom they 
are granted j for example, an estate 
given to a woman drma IIOla fum', 
or durante .ndWale, or to a man and 
woman during coverture, or as long 
as the grantee shall dwell in a parti. 
cular house, is determinable upon 
the happening of the event. In the 
same manner, a house usually worth 
one hundred dollars a year, may be 
granted to a person till he shall have 
received ODe thouIIand dolla18, this 
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will be an eetate for life, for as the 
profits are uncertain, and may rise or 
fall, no precise time can be fixed for 
the determination of the estate. On 
the contrary, where the time is fixed, 
although it may extend far beyond 
any life, as a term for five hundred 
yeah, this does not ereate a life 
estate.-2. The estates for life created 
by operation oflaw, are, 1st. Estates 
tail after possibility of issue extinct; 
2d. Estate by the curtesy j ad. Dower; 
4tb. Jointure. Vide Cruise, Dig. tit. 
3; 4 Kent, Com: 23; 1 Brown's 
'Civ. Law, un i 2 BI. Com. 103. 
The estate for life is somewhat simi. 
lar to the usufruct (q. v.) of the civil 
law. 

The incidents to an estate for life 
are principally tbe following :-1. 
Every tenant for life, unless restrain· 
ed by covenant or agreement, may 
of common right take upon the land 
demised to him reasonable estovers 
or botes. Co. Litt. 41.--2. The 
tenant for life, or his representativ~ 
shall not be prejudiced by any sudden 
determination of his estate, because 
such determination is contingent or 
uncertain. Co. Litt. 55.-3. Under. 
tenants or lessees of an estate for life, 
have the same, and even greater in. 
dulgences than the lessors, the ori. 
ginal tenants for life i first, the same ; 
for the law of estovers and emble
ments with regard to the tenant for 
life, is also law witb regard to his 
under·tenants i secondly, greater j for 
when the tenant for life shall Dot have 
the emblements, because the estate 
determines by his own act, the ex· 
ception shall not reach his lessee, 
who is a third person. 1 Roll. Ab. 
727 j 2 BI. Com. 122. 

ESTATE AT SUFFRANCE. It 
is the right of a tenant who comes 
into possession of land by lawful title, 
but holds over by wrong after the 
determination of his interest. Co. 
Litt. 57, b. He has a bare naked 
po88eII!IiOD, but DO estate which be 
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can transfer or transmit, or which is in fee it is a forfeiture; 2, if an estate 
capable of enlargement by release, tailor in fee descends upon him, the 
for he stands in no privity' to his estate tail after possibility of issue 
landlord. There is a material dis- extinct is merged; 3, if he is im. 
tinction between the cases of a per· pleaded, and makes default, the per· 
son.coming to an estate by ac;t of the son in reversion shall be received, as 
party, and afterwards holding over, upon default of any other tenant for 
and by act of tbe law and then hold. life; 4, an exchange between this 
ing over. In the lirst case he is tenant, and a bare tenant for life, is 
regarded as a tenant at suffioance; good; for, with respect to duration 
and in the .other, as an intruder, their estates are equal. Cruise, Dig. 
abator and trespasser. Co. Litt. 57, tit. 4; Tho. Co. Litt. B. 2, c. 17 ; 
b; 2lnst. 134; Cruise, Dig. t. 9, c. Co. Litt. 28, Ii. Nothing but abso-
2; 4 Kent, Com. 115; 13 Serg. & lute impossibility of having issue can 
Rawle, 60; 8 Serg. & Rawle, 459; give rise to this estate. Thus if a 
4 Rawle's R. 126. person gives lands to a man and Au 

EST ATE TAIL AFTER POS. wife, and to the heirs of their two 
SIBILITY OF ISSUE EXTINCT. bodies, and they live to a hundred 
By this awkward, but perhaps neres- years, without having issue, yet they 
sary paraphrasis, justified by Sir are tenants in tail; for the law sees 
William Blackstone, 2 Com. 124, is no impossibility of their having issue, 
meant the estate which is thus de- until the death of one of them. Co. 
scribed by Littleton, § 32: "when Litt. 28, a. See Tell4m ill tail 
tenements are given to a man and aft,.,. po.libility cif i.we utinct. 
bis wife in special tail, if one of them ESTATE AT WILL. An estate 
die without i~ue, the survivor is at will is that which a man has in 
tenant in tail after possibility of issue consequence of a lease of land made 
extinct." This estate, though, strictly to him to hold at the will of the lea
s(feaking, not more than an estate for sor. Co. Lilt. sec. 68. Estates at 
life, partakes in some circumstances will have become almost extinguish. 
of the nature of an estate tail. For ed under the operation of judicial 
a tenant in tail after possibility of decisions. Where no certain term 
issue extinct, has eight qualities or is agreed on, they are now construed 
privileges in common with a tenant to be tenancies from year to year, 
in tail. 1. He is dispunishabJe for and each party is bound to give rea· 
waste; 2, he is not compellable to sonable notice of an intention to ter
attorn; 3, he shall not have aid of minate the estate. When the tenant 
the person in reversion; 4, upon his holds over by consent given, either 
alienation no "rit of entry ill con- expressly or by implication, after the 
.imili ca." lies; 5, aller his death, determination of a lease for years, it 
no writ of intrusion lies; 6, he may is held evidence of a new contract, 
join the mise in a writ of right in a without any definite period, and is 
special manner; 7, in· a prrecipe construed to be a tenancy from year 
brought by him, he shall not name to year. 4 Kent, Com. 210; Cruise, 
himself tenant for life; 8, in a pm- Dig. tit. 9, c. 1. 
cipe brought against him, he shall ESTATE FOR YEARS, is one 
not be named barely tenant for life. which is created by a lease for years, 
There are however four qualities an- which is a contract for the posses
nexed to this estate, which prove it sion and profits of land for a deter
to be in fact only an estate for life. minate period, with the recompense 
1. If this tenant makes a feoffment of rent; and i~ is deemed an estate 
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fot' years, though the number of that bond, will be precluded from 
years should exceed the ordinary afterwards denying in any actioo 
limits of human life: and it is deem. brought upon that instrument, the 
ed an estate for years though it be fact so recited. 5 Bam. & Ald. 682. 
limited to less than a single year. An example of an estoppel by matter 
An estate for life is higher than an ira pal' occurs when one mao has 
estate for years, though the latter accepted rent of another. He will 
should be for a thousand years. Co. be estopped from afterwards denying, 
Litt. 46, a; 2 Kent, Com. 278; 1 in any action with that person, that 
Brown's Civ. Law, 191; 4 Kent, he was, at the time of such accept· 
Com. 85; Cruise's Dig. tit. 8; 4 anee, his tenant. Com. Dig. Estop
Rawle's R. 126; 8 Serg. & Rawle, pel, A 3; Co. Litt. 35:l, a. 
4:)9; 13 lb. 60; 10 Vine Ab. 295, This doctrine of law gives riee to 
318 to 325. a kind of pleading that is neither by 

ESTER EN JUGEMENT,- way of traverse, nor confession and 
Frenck laID. Stare in judicio. It avoidance: viz. a pleading, that, 
is to appear before a tribunal either waiving any question of fact, relies 
as plaintiff or defendant. merely on the estoppel, and, after 

ESTOPPEL, in pleading. An stating the previous act, allegation, or 
estoppel is a preclusion, in law, denial, of the opposite party, prays 
which prevents a man from alleging judgment, if he shall be received or 
or denying a fact, in conseq1lence of admitted to aver to what he before 
his own previous act, allegation or did or said. This pleading is called 
denial of a contrary tenor. Steph. a pleading by way of estoppeL Steph. 
PI. 239. Lord Coke says, "an 240. 
estoppel is, when a man is concluded Every estoppel ought to be reci· 
by his own act or acceptance, to say ,roul, that iBI to bind both parties : 
the truth." Co. Litt. 352, a. And and this is the reason that regularly 
Blackstone defines "an estoppel to a stranger shall neither take ad\rttn· 
be a special plea in bar, which hap. tage or be bound by an estoppel. 
pens where a mao hath done some Com. Dig. Estoppel, C; 3 Johns. 
act, or executed some deed, which Cas. 101; 2 Johns. R. 382. Privies 
estops or precludes him from averring in blood, privies in estate, and privies 
anything to the contrary." 3 Com. in law, are bound by, and may take 
808. An estoppel may arise either advantage of estoppels. Co. Litt. 
from matter of record; from the 352; 2 Serg. & Rawle, 508; 5 Day, 
deed of the party; or from matter R. e8. 
in pa,', that is, matter of fGcI. See the following cases relating 
Thus, any confession or admission to estopels by-
made in pleading, in a court of re- Matter of record: 4 Mass. R. 
cord, whether it be express, or im· 6~; 10 Mass. R. 1M; Munf. R. 
plied from pleading over without a 41Rf; 3 East, R. 8M; 2 Barn. & 
traverse, will forever preclude the Ald. 362, 971; 17 Mass. R. 366; 
party from afterwards contesting the Gilm. R. 235; 5 Esp. R. 58; 1 
same fact, in any subsequent suit Show. 47; 3 East, R. 346. 
with his adversary. Com. Dig. Es. Matter of writing: 12 Johns. R. 
toppel, A 1. This is an estoppel by 367; 5 Mass. R. 395; lb. 286; 6 
matter of record. As an instance of Mass. R. 4n; 3 John. Cas. 174; 
an estoppel by deed, may be men. 5 John. R. 489; 2 Caines's R. 320; 
tioned the case of a bond reciting a 3 Johns. R. 331; 14 Johns. R. 193; 
certain fact. The party executing lb. 22'; 17 Johns. R. 161; Willes, 
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R. 9, 25; 6 Binn. R. 59; 1 Call, 
R. 429; 6 Munf. R. 120; 1 Esp. 
R. A9; lb. 169; lb. 217; 1 Mass. 
R.219. 

Matter in pays: 4 Mass. R. 181; 
Jb. 27a; 15 Mass. R. 18; 2 BI. R. 
1~59; 1 T. R. '760, n.; 3 T. R. 
14; 6 T. R.62; 4 Munf. 124; 6 
Esp. R. 20; 2 Vas. 236; 2 Camp. 
R. 344; 1 Stark. R. 192. 

And see, in general, 10 Vin. Abr. 
420, tit. Estoppel; Rae. Abr. Pleas, 
I 11; Com. Dig. Estoppel; lb. 
Pleader, S 5 i Arch. Civ. Pl. 218; 
Doct. PI. 255; Stark. Ev. pt. 2, p. 
206, :)02; pt. 4, p. 30; 2 Smith's 
Lead. Cas. 417-460. Vide Term. 

ESTOVERS, e"ate" is the right 
of taking necessary wood for the use 
or furniture of a house or farm, from 
otT another's estate. The word bote 
is used synonymously with the word 
stovers. 2 BI. Com. 35 i Dane's Ab. 
Index, h. t.; Woodf. L. & T. 232. 

ESTRA YS, are cattle whose 
owner is unknown. In the U oited 
States generally it is" presumed- by 
local regulations, they are subject to 
being sold for the benefit of the poor 
or some other public use of the place 
where found, after certain formali
ties of advertising, &C., hav" been 
performed. 

ESTREAT. This term is used 
to signify a true copy or note of 
some original writing or record, and 
specially of fines and amercement 
imposed by a court, and eztracted 
from the record, and certified to a 
proper officer or officers authorised 
and required to collect them. ~de 
F. N. B. 57, 76. 

ESTEPE. This word is derived 
from the French, e,tro-pie,., to crip
ple. It signifies an injury to lands 
to the damage of another, as a rever
sioner. This is prevented by a writ 
of estreJlE'rDent. 

ESTREPEMENT. The name 
of a writ which lay at common law 
to prevent a party in possession from 

ET 

committing waste on an eata1e the 
title to which is disputed, after judge 
ment obtained in any real action, and 
before possession was delivered by 
the sheriff. But as waste might be 
committed, in some cases, pending 
the suit, the statute of Gloucester 
gave another writ of estrepement 
pendente placito, commanding the 
sheriff firmly to inhibit the tenant 
"ne faciat vastum vel strepementum 
pendente placito dicto indiscusso." 
By virtue of either of these writs the 
sheriff may resist those who com· 
mit waste or offer to do so; and he 
may use sufficient force for the pur
pose. 3 BI. Com. 2:.!5, 226. In 
Pennsylvania by legislative enact
ment the remedy by estrepement is 
extended for the benefit of any owner 
of lands leased for years or at will, 
at any "time during the continuance 
or after the expiration of such de. 
mise, and due notice given to the 
tenant to leave the same, agreeably 
to law, or for any purchaser at shere 
iff or coroner's lillie of lands, &'c., 
after he has been declared the high. 
edt bidder by the sheriff or coroner; 
or. for any mortgagee or judgment 
creditor, after the lands bound by 
such judgment or mortgage, shall 
have been condemned by inqllisition, 
or which may be subject to be sold 
by a writ of venditioni exponas or 
levari facias. Vide 10 Yin. Ab. 
497; Woodf. Landi. & Ten. 447; 
Archb. Civ. PI. 17; 7 Com. Dig. 
659. 

ET C..ETERA, a Latin phrase 
which has been adopted in English; 
it signifies, and tAe like, and '0 f!.f 
tAe ,.e,l; it is commonly abbreviate 
ed, 4-c. Formerly the pleader was 
required to be very particular in 
making his defence, (q. v.) By make 
ing full defence, he impliedly admit
ted the jurisdiction of the court, and 
the competency of the plaintitTto sue; 
and half defence was used when the 
defendant intended to plead to the ju. 
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risdiction, or disability. To prevent 
the inconveniences which might arise 
by pleading full or half defenr.e, it 
became the practice to plead in the 
following form; "And the said C 
D, by E F, his attorney, comes and 
defends the wrong and injury, when, 
&CO, and says," which was either 
for full or half defence. 2 Saund. 
:l09, c.; Steph. Pl. 43:l; 2 Chit. Pl. 
455. In practice the ~c. is used to 
supply the place of words which have 
been omitted. In taking a recogni
zance, for example, it is usual to 
make an entry on the docket of the 
clerk of the court as follows: A B, 
tent, ~r.. in the sum of 81000, to 
8Jl8wer, ~. 

EUNUCH, is a male whose or
gans of generation have been so far 
removed or disorganized, that he is 
rendered incapable of rE'producing his 
species. Domat, Lois Civ. liv. pre!. 
tit. 2, s. 1, n. 10. 

EVASION, a subtle device to set 
aside the h'llth, or escape the punish
ment of the law; as if a man should 
tempt another to strike him first, in 
order that he might have an opportu
nity of returning the blow with impu
nity. He is nevertheless punishable 
because he becomes himself the 
agressor in such a case. 

EVICTION, contract., is the loss 
or deprivation of the buyer of the 
thing he has bought in conseqnence 
of the right of a third person estab
lished in a compe~nt tribunal. Vide 
Bac. Ab. Rent, L.; 1 Saund. R. 204,n. 
2; lb. 322, a, n. 2; Poth. Vente, n. 
82. .As to damages on eviction, 4 
Kent, Com. 462, et seq. Poth. Vente, 
n.119. 

EVIDENCE, is that which de
monstrates, makes clear, or ascer
tains the truth of the very fact or 
point in issue; 3 BI. Com. 367; or 
it is whatever is exhibited to a court 
or jury, whether it be by matter of 
record, or writing, or by the testi
mony of witnesst's, in order to enable 

·EVI 

them to pronounce with certainty 
concerning the truth of any matter 
in dispute; Bac. Ab. Evidence, in 
pr.; or it is that which is legally 
submitted to a jury, to enable them to 
decide upon the questions in dispute 
or issue, as pointed out by the plead
ings and distinguished from all com· 
ment or argument. 1 Stark. Ev. 8. 
Evidence may be considered with 
reference to, 1, the nature of the 
evidence; 2, the olDect of the evi. 
dence; 3, the illlJtrumenU of evi
dence; and, 4, the rffect of e\i. 
dence. 

[ 2-] ~ 1. As to its nature, evi. 
dence may be considered with refer. 
ence to its being, 1, primary evidence; 
:l, secondary evidence i 3, positive; 
4, presumptive; 5, hearsay; and, 6, 
admissions. 

[ 3 ] 1. Primary etJidence. The 
law generally requires that the best 
evidence the case admits of should be 
given; B. N. P. 2U3; 1 Stark. Ev. 
102,390; for example; when a writ. 
ten contract has been entered into, 
and the object is to prove what it 
was, it is requisite to produce the 
original writing if it is to be attained, 
and in that ('.ase no copy or other 
inferior evidence will be received. 
To this general rule there are seve
ral exceptions. 1. As it refers 10 
the quality rather than to the qtlan. 
tity of evidence, it is evident, that 
the fullest proof that every case ad· 
mits of, is not requisite; if, there
fore, there are several eye witnesses 
to a fact it may be sufficiently proved 
by one only.-2. It is not always reo 
quisite, when the matter 10 be proved 
has been reduced to writing, that the 
writing should be produced; as if 
the narrative of a fact to be proved 
has been committed to writing, it may 
yet be proved by parol evidence. A. 
receipt for the payment of money, 
for example, will not exclude parol 
evidence of payment. 4 Esp. R. 
213; and see 7 B. & C. 611; S. c. 
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14 E. C. L. R. 101; 1 Campb. R. Vide article Prl:lflfllption, and Rose. 
439; 3 B. & A. od6;·0 E. C. L. Civ. Ev. 13; 1 Stark. Ev. HI. 
871. [ 7 ] 5. HearBag, is the evi. 

[ 4] 2. 8ecorultJ,., nidmce is dence of those who relate, not what 
that species of proof which is admis- they know themselves, but what they 
sible on the 1088 of primary evidence, have heard from others. Vide Hear· 
and which beeomes, by that event, _g. 
the best evidence. Before such secon· [ 8] 6. AdmiNion., are the de
dary evidence can be received, proof claratioDS, which a party by him. 
must be made that the primary evi. self, or thoee who act under his au· 
dence cannot be had, and all the pro- thority, make of the existence of 
per sources from which it can be certain facts. Vide AdmiNiou. 
obtained must be exhausted before the [ 9] ~ 2. The ofrject of evidence 
aecondaryevidence can be received. is next to be considered. It is to 

The person who possesses it must &sqlrtain the truth between the par. 
be applied to, whether he be a stran· ties. It has been discovered by ex· 
ger or the opposite party; in the case perience that this is done most cer· 
of a stranger, a subpmna and attach· tainly by the adoption of the follow., 
ment, when proper, must be taken ing rules which are now binding as 
out and served, and, in the case of a law: 1. The evidence must be con· 
party, notice to produce such primary fined to the point in issue ;-2. The 
evidence must be proved before the substance of the issue must be provo 
secondary evidence will be admitted. ed, but only the substance is required 
7' Serg. & Rawle, 116; 6 Binn. R. to be proved ;-3. The affirmative of 
2\8; 4 Binn. R. 295, note; 6 Binn. the issue must be proved. 
R. 478; 7 East, R. 66; 8 East, R. [ 10] 1. It is a general rule, both 
278; 3 B. & A. 296 j S. C. 0 E. C. in civil and criminal cases, that the 
L. R. 291. evidence shall be confined to the point 

[ 5] 3. PoMfH! evidence is that in issue. Justice and convenience 
which, if believed, establishes the require the observance of "this rule. 
truth of a fact in issue, and does not particularly in criminal cases, for 
arise from any presumption. Evi. when a prisoner is charged with an 
dence is direct and positive, when the offence, it is of the utmost import. 
very facts in dispute are communicat. once to him that the facts laid before 
ed by those who have the actual the jury should consist exclusively 
knowledge of them by means of their of the transaction, which fol'l11s the 
aenses. 1 Phil. Bv. 116; 1 Stark. subject of the indictment, and, which 
19. In one sense there is but little alone, he has come prepared to an· 
direct or positive proof, or suth proof swer. 2 Russ. on Cr. 694; 1 Phil. 
as is acquired by means of one's own Ev. 166. To this general rule there 
aense, all other evidence ia presump- are aeveral exceptions, and a variety 
tive, but, in common acceptation, of cases which do not fall within the 
direct and- positive evidence is that rule. 1. In general, evidence of col· 
which is communicated by one who lateral facts is not admissible; but 
has actual knowledge of the fact. when such a fact is material to the 

[ 6 1 4. Prenmptiee evidence is issue joined between the parties, it 
that which is not direct, but where, may be given in evidence, as, for 
on the contrary, a fact which is not example, in order to prove that the 
positively known, is presumed or in. acceptor of a bill knew the payee to 
ferred from one or more other facts he a fictitious person; or that the 
or circumstances which are known. drawer had general authority from 

VOL. 1.-45. 
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him to fill up bills with the name of tial to support the charge. On an 
a fictitious payee, evidence may be indictment against a detendant for a 
-given to show that he had accepted conllpiracy, to cause himsel( to be 
similar bills before they could from believed a man of large property, for 
their date, have arrived from the I the purpose of defrauding trades

.place 'of date. 2 H. BI. 288.-2. men; atler proof of a repre88lltatioD 
Although when special damage sus- to one tradesman, evidence may 
tained by the plaintifF is not stated therefore be given of a repreaenta. 
in the declaration, it is not one of the tion to another tradesman at a dif.. 
points in iuue, and evidence of it ferent time. 1 Campb. Rep. 399; 2 
cannot be received; yet a damage Day's Cas. 205; 1 John. R. 99; 4 
which is the necessary result of the Rogers's Rec. 143; 2 Johns. Cas. 
defendant's breach of contract, may 19lJ.-7. To prove the guilty know
be proved, notwithstanding it is not ledge of a prisoner, with regard to 
in the declaration. 11 Price's !lep'l the transaction in question, evidence 
19.-3. In general, evidence of the of other offences of the same kind, 
character of either party to a suit is committed by the prisoner, though 
inadmissible, yet in some cases such I not charged in the indictment, is ad
evidence may be given. Vide arti-I missible against him. As in the 
cIe CAaracter.-4. When evidence case where a prisoner had passed a 
incidentally applies to anothpr person COIJDterfeit dollar, evidence that he 
or thing not included in the transac- had other counterfeit dollars in his 
tion in questio,n, and with regard to possession is evidence to prove the 
whom or to which it is inadmissible; guilty knowledge. 2 Const. R. 758; 
yet ifit bear upon the point in issue, lb. 776; 1 Bailey, R. 300; 2 Leigh's 
it will be received., 8 Bingh. Rep. R. 745; 1 Wheeler's Cr. Cas. 415.; 
376; S. C. 21 Eng. C. L. R. 325; 3 Rogers's Rec. 148; RU88. & Ry. 
and see 1 Phil. Ev. 158; 2 East, P. 132; 1 Campb. Rep. 324; 5 Ran
C. 1035; 2 Leach, 985; S. C. 1 dolph's R. 701. 
New Rep. 02; RU88. & Ry. C. C. [ 11] 2. The Bubstance of the 
376; 2 Yeates, 114; 9 Conn. Rep. issue joined between the parties must 
47.-5. The act, of others, as in the be proved. 1 Phil. Ev. 190. Under 
case of conspirators, may be given in this rule will be considered the fl"lJI. 
evidence against, the prisoner, when tity of evidence required to sup
referable to the issue; but con/e,- port particular averments in the de
.no,., made by one of several conspi- cia ration or indictment. And,JrlL, 
rators after the offence has been com- of civil cases. 1. It is a fatal vari. 
pleted, and when the conspirators no ance in a contract, if it appear that 
longer act' in concert, cannot be re- a party who ought to have been 
ceived. Vide article Con(e,non, and joined as plaintiff has been omitted. 
10 Pick. 497; 2 Pet. Rep. 364; 1 1 Saund. 291 h, (n.); 2 T. R. 282; 
Brec. R. 269; 3 Sergo & Rawle, 9; but it is no variance to omit a per
l Rawle, 362, 458; 2 Leigh's R. son who might have been joined as 
745; 2 Day's Cas. 205; 3 Serg. & defendant, because the non-joinder 
Rawlc, 220; 3 Pick. 33; 4 Cranch, ought to have been pleaded in abate-
75; 2 B. & A. 573, 4; S. C. fj E. ment. 1 Saund. 291 d, (n.~2. The 
C. L. R. 381 -6. In criminal cases collllideration of the contract must 
when the offence is a cumulative one, be proved; but it is not necessary 
consisting itself in the commission of for the plaintiff to set out in his de
a number of acts, evidence of those c1aration, or prove on the trial, the 
.acts is not only admissible, but essen- several parts of a contract co.uaisting 
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of distinct and collateral provisions; [ 12] 3. The affirmative of the 
it is sufficient to state so much of the issue must be proved. The general 
contract as contains the entire con· rule with regard to the onus of provo 
sideration of the act, and the entire ing the iaaue requires that the party 
act to be done in virtue of such con· who aaaerta the affirmative should 
sideration, including the time, man· prove it. But this rule ceases to opo
ner, and other circumstances of its rate the moment the presumption of 
performance. 6 East, R. 568; 4 law is thrown in the other scale. 
B. & A. 387; 6 E. C. L. R. 455. When the issue is on the legitimacy 
&eotuU" In criminal cases it may of a child, therefore, it is incumbent 
be laid down, 1. That it is in gene- on the party aaaerting the illegitimacy 
ral sufficient to prove what conati- to prove it. 2. Selw. N. P. 709. 
tutes an offence. It is enough to Vide 01111. Probandi; Preauraptian; 
prove 80 much of the indictment 2 Gall. R. 485; and 1 McCord,573. 
as shows that the defendant haa [ 13] § 3. The mnaideration of 
committed a substantive crime there- the iurumenU of evidence will be 
in specified. 2 Campb. R. 585; 1 the subject of this bead. These cOn. 
Harr. & John. 427. If a man be sist of recorda, private writings, or 
indicted for robbery, he may be witnesses. 
found guilty of larceny, and not [ 14] 1. Records are to be proved 
guilty of the robbery. 2 Hale, P. C. by an exemplification dulyauthenti. 
302. The offence of which the cated, vide Allt/,enticalioll, in all ca. 
party is convicted must, however, ses where tbe issue is Rill tiel record. 
be of the same class with that of In other cases an examined copy, 
whicb he is charged. 1 Leach, 14; duly proved will, in general, be evi. 
2 Str&. 1133.-2. When the intent dence. Foreign laws as proved in 
of tbe prisoner fumi.'lhes one of the the mode pointed out under the ani. 
ingredients in the offence, and seve- cle Fomp la", •• 
ral intents are laid in the indictment, [ 15] 2. Private writings are 
each of which, together with the act proved by producing the attesting 
done, constitutes an offence, it is witness, or in case of his death, abo 
sufficient to prove one intent only. sence, or other legal inability to teati. 
3 Stark. R. 35; 14 g. C. L. R. fy, as, if after attesting the paper, he 
154, 163.-3. When a person or becomes infamous, his hand.writing 
thing, necessary to be mentioned in may be proved. When there is no 
an indictment, is described with cir. witneaa to the instrument, it may be 
cumatances of greater particularity proved by evidence of the hand·wri. 
tban is requisite, yet those circum. ting of the party, by a person who 
stances must be proved. 3 Rogers's haa seen him write, or in a course of 
Rec. 77; 3 Day's Cas. 283. For correspondence haa become acquaint. 
example, if a party be charged with ed with his hand. See COfftJ'I(jriaora 
stealing a black horse, the evidence f!f Aand-writi1&lf, Ilnd 5 Binn. R. 349 ; 
must correspond with the averment, 10 Serg. &. Rawle, 110; 11 Serg. 
although it was unnecessary to make & Rawle, 333; 3 W. C. C. R. 31 ; 
it. Roscoe's Cr. Ev. 77; 4 Ohio, 11 Serg. & Rawle, 347; 6 Serg. & 
350.-4. The name of the prosecu- Rawle, 12,312; 1 Rawle, R. 223; 3 
tor or party injured must be proved Rawle, R. 312; 1 Ashm. R. 8; 3 
as laid, aDd the rule is the same with Penna. R. 136. Books of original 
reference to the name of a third entry, when duly proved, are prima 
person introduced into tbe indict. .facie evidence of goods sold and de. 
ment, as descriptive of some person livered and of work and labour doDSo 
or thing. Vide Original entry. 
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3. Tb~ '.~ffirmati,.e muat be Pl"09ed, It. 
3. Tbe inatrumenta of tbo ovideDce, 13. 

I. Record.., 14. 
2. Private writings. 15. 
3. 16. 

4. Tbe' evidence, 
1. rendered United 

2. Judgmenta rendered in foreigl! coun. 
trie.; and 1.". oftb~ countnes, 19. 

EVIDENCE, BEST, in prat"-
tice " by best evidek'ak'ES ESnder. 
stood thAA£ which k'e'rEStain-
Iv exhihitES true statES fES'Ats to 
which it relates. The law requires 
the best evidence to be adduced 
which the case admits 
haps mOro pmperly 
jects ' or infenm A,,,,Alellce, 
when it y,ttompted to 
for evidence Of'R higher and suIM:
rior nature. This is a rule of poh
cy, grounded upon a ~~nable.sus-
picion, SubStltUR,oo mfe-
rior for evidence from 
sinister j and aD 
sion that Rhe best evidence, if pro
duced, would alter the case to the 
prejudice of the party. This rule 
relates not to the measure and quan. 
tity of but br *fralitr 
when with BOrne eVI· 
dence of degree, not 
necessary point of law, to give 
the fullest proof that every case may 
admit or. If, for example, there be 
several to it 
may be by the of 
one onln. 

EVIDENCE, HEARSAY, in 
practice. The mere declarations of 
third persons as to a fac,t, are call~ 
hearsay A%¥idz,nce. SucP recl· 
tals or canno]; ¥A~¥*dved 
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in evidence, for many reasons, but 
principally for. the following: first, 
that the party making such declara. 
tions is not on oath j and, secondly, 
because the party against whom it 
operates, has no opportnnity of cross· 
examination. 1 Phil. Ev. 185. See 
{or other reasons 1 Stark. Ev. 4, pt. 
p. 44. The general rule excluding 
hearsay evidence does not apply to 
those declarations to \Yhich the party 
is privy, or to admissions which he 
himself has made. See Admi,non,. 

'Many facts, from their very na· 
ture, either absolutely, or usually, 
uclude direct evidence to prove them, 
being such as are either necessarily 
or usually ,imperceptible by the senses, 
and therefore incapable of the ordin· 
ary means of proof. These are ques· 
tions of pedigree or relationship, chao 
racter, prescription, custom, bound. 
ary, and the like; as also questions 
which depend upon the exercise of 
particular skill and judgment. Such 
facts, some from their nature, and 
others from their antiquity, do not 
admit of the ordinary and direct 
means of proof by living witnesses j 
and, ('.onsequently, resort must be had 
to the best means of proof which the 
nature of the cases afford. See 
Buuradarll j CUltom; Opinion; Pee 
digree; PrelCriptiora. 

EVIDENCE, PAROL, in prac· 
tice. Parol evidence is that which 
is given by witnesses, viva voce, in 
contradistinction to that which is 
written or documentary. It is a 
~eral rule that oral evidence shall 
ID no case be received as equivalent 
to, or as a substitute for a written 
instrument, where the latter is re
quired by law j or to give effect to 
a written instrument which is defec. 
tive in any particular which by law 
is 6.antial to its validity j or to con· 
tradict, alter or vary a written in· 
strument, either appointed by law, or 
by the contract of the parties, to be 
the appropriate and authentic memo-

46-
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rial of tbe particular facts it recites; 
for by doing so, oral testimony would 
be admitted in usurpation of a species 
of evidence' decidedly superior in 
degree. 1 Serg. & Rawle, 464 jib. 
27 j Addis. R. 361 j 2 Dall. 172; 1 
YMtes, 140; 1 Binn. 616; 3 Marsh. 
(Ken.) R. 333; 4 Bibb, R. 473;_1 
Bibb, R. 271; 11 Mass. R. 30 j 13 
Mass. R. 443 j 3 Conn. 9; 20 Johns. 
49; 1 <! Johns. R. 77; 3 Camp. 57 ; 
1 Esp. C. 53; 1 M. & S. 21 ; Hunb. 
175. 

But parol evidence is admissible to 
defeat a written instrument on the 
ground of fraud, mistake, &c., or to 
apply it to its proper subject.matter; 
or, in some instances, as ancillary to 
sllch application, to explain the mean. 
ing of doubtfhl terms, or to rebut 
presumptions arising extrinsically. 
In these cases the parol evidence 
does not usurp the pla<;e or arrogate 
the authority of written evidence, but 
either shows that the instrument 
ought not to be allowed to operate at 
all, or ill essential in order to give to 
the instrument its legal effect. 1 
Murph. R. 426 j 4 Desaus. R. 211 ; 
1 Desaus. R. 345; 1 Bay, R. 247;. 
1 Bibb, R. 271 ; 11 Mass. R. 30; 
see 1 Pet. C. C. R. 85; 1 Binn. R. 
610; 3 Binn; R. 587 j 3 Serg. & 
Rawle, 340; Poth. ObI. Pt. 4, c. 2. 

EVIDENCE, SECONDARY, i .. 
practice. Secondary evidence is the 
prooi of certain facts by such testi. 
mony as admits that there is or was 
other evidence of a more satisfactory 
nature on the same subject, WIthin 
the power of the party offering the 
same as the proof of the contents 
of a writing, when the original haa 
been lost or destroyed, or is in tho 
possession of the opposite party. 
Gresl. Eq. Ev. 11'4. It is that prooi 
which is not the best to exhibit the 
true state of the facts to which it 
relates, but when such primary evi. 
dence cannot be had, the best in the 
power of the party ofterWg it. After 

Digitized by Google 



EVO 

proof of the due execution of the ori.. EX MERO MOTU, from meN 
ginal, the contents should he proved motion. To prevent injustice, the 
by a counterpart, if there be one, for courts will, ez mero motu, make rules 
this is the next best evidence; and it and orders which the parties would 
seems that no evidence of a mere not strictly be entitled to ask for. 
copy is admq.ible until proof has EX PARTE, of the one part. 
been given thal1he counterpart can· Many things may be done ez park, 
not be produced. 6 T. R. 236.. If when the opposite party has had no
there be no Counterpart a copy may tice; an affidavit, or deposition is said 
be proved in evidence by any witness to be taken eJ: parte, when only one 
who knows that it is a copy, from of the parties attends to taking the 
having compared it with the original. same. 
Bull. N. P. 254; 1 Keb. 117; 6 EX POST FACTO,. contract_, 
Binn. R. 234; 2 Taunt. R. 52; 1 crim. larD. This is a technical ex· 
Campb. R. 469; 8 Mass. R. 273. pression which signifies, that some
If there be no copy, the party may thing has been after another thing, 
produce an abstract, or even give in relation to the latter. An estate 
parol evidence of the contents. of a granted may be made good or avoid· 
deed. 10 Mod. 8; 6 T. R. 556. ed by matter ex post facto, when an 
But it has been decided that there are election is given to the party to ac· 
no degrees in secondary evidence; cept or not to a('.cept. 1 Co. 146. 
and when a party has laid the foun· The constitution of the United States, 
dation for such evidence, he may art. 1, s. 10, forbids the states to 
prove the contents of a deed by parol, pass any ez ]*t facto larD; which 
though it appear that an attested copy has been defined to be one which 
is in existence. 6 C. & P. 206 i 8 renders the act punishable in a man
C. & P. 389. Before secondary evi. ner in which it was not punishable 
dence can be given of the contents of when it was committed. 6 Cranch, 
a paper which is in the possession of 138. This definition extends to laws 
the opposite party, notice must be passed after the act, and affecting a 
given to such party to produce it on person by way of punishment of that 
the trial. 3 T. R. 306; 2 T. R. act, either in his person or estate. 3 
201. And the service of such notice Dall. 386; 1 Black£. Ind. R. 193; 
must be proved. 2 T. R. 201, n.; 2 Pet. U. S. Rep. 413; 1 Kent, 
Greal. 'Eq. Ev. pt. 2, c. 3, s. 2. Vide Com. 408; Dane's Ab. Index, h. t. 
Notice to produce paper.. This prohibition in the constitution 

EVOCATION, French law, is the against passing ez pent facto laws, 
act by which a judge is deprived of applies exclusively to criminal or 
cognizance of a suit over which he penal cases, and not to civil cases. 
had jurisdiction, for the purpose of Serg. Const. Law, 356. Vide 2 
conferring on other judges tbe power Pick. R. 172; 11 Pick. R. 28; 2 
of deci.ding it •. Th~ is done with us Root, R. 350; 5 Monr. R. 133; 9 
by wnt of certiorarI. Mass. R. 368; 3 N. H. Rep. 476; 

EX CONTRACTU. This term 7 John. R. 488; 6 Binn. R. 271; 1 
is applied 10 such things as arise J. J. Marsh. 563; 2 Pet. R. 681; 
upon a contract; as, an action which and the, article RdroapectiDe. 
ariSflS ez contractu. Vide Action. EXACTION, t0rt6, a wilful w~ng 

EX DELICTO, which arises in done by an officer, or by one who, 
conseq L1ence of a crime, misdemea. under colour of his office, takes more 
nor, fault or tort; actions arising ez fee or pay for his services than what 
delicto, are case, replevin. trespass, the law allows. Between tzlortioA 
trover. See Action. Ilnd ezaction there is this di1I'erence; 
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that in the former cue the officer 
extorts more than his due, when 
something is due to him; in the lat. 
ter he exacts what is not his due, 
when there is nothing due to him. 
Co. Litt. 368. 

EXAMINATION, practict, is the 
interrogation of a witness, in order to 
ascertain his knowledge as to the 
facts in dispute between parties. 
When the examination is made by 
the party who called the witness, it 
is called ail e.:rallrination i7& cAief. 
When it is made by the other party, 
it is known by the name of erON' 

UtI_nation, (q. v.) The examina· 
tion is to be made in' open court, 
when practicable, but when on ac· 
count of age, sickness or other cause 
the witness cannot be so examined, 
then it may be made before author· 
ised commiBSioners. In the exami. 
nation in chief the counsel cannot 
ask leading questions, except in par· 
ticular cases. Vide CrOft &amina. 
d07&; Leading Quellioll. 

The laws of the several states re
quire the private. examination of a 
feme covert before a competent officer 
in order to pass her title to ·her own 
real estate or the interest she has in 
that of her husband: as to the mode 
in which this is to be done, see Ac. 
ltllOlDledgmeral. See also 3 Call, R. 
394; 6 Mason's R. 59; 1 Hill, R. 
110; 4 Leigh, R. 498; 2 Gill & 
John. 1; 3 Rand. R. 468; 1 Monr. 
R. 49; 3 Monr. R. 397; 1 Edw. R. 
672; 3 Yerg. R. 548; 1 Yerg. R. 
413; 3 J. J. Marsh. R. 241 ; 2 A. 
K. Marsh. R. 67; 6 Wend. R. 9; 1 
Dall. 11, 17; 3 Yeates, R. 471; 8 
S. & R. 299; 4 S. & R. 273. 

EXAMINERS, practict, are per
sons appointed to question students 
of law, in order to ascertain their 
qualifications before they are admit· 
ted to practice. Officers in the courts 
of chancery whose duty it is to ex· 
amine witnesses, are also called ex· 
aminers. Com. Dig. Chancery, P.l. 
For rules as to the mode of taking 

£Xc III 

examinations, see Gresl. Eq. Ev. pt. 
1, c. 3, s. 2. 

EXAMPLE. An example is a 
case put to illustrate a principle. 
Examples illustrate but do not restrain 
or change the laws; illutrunl nora 
reBtringunl ltgtm. Co. Litt. 24 a. 

EXCAMBIATOR, the name of an 
exchange of lands; a broker. This 
term is now obsolete. 

EXCEPTION, Eng. Eq. Prac. 
tice. Re.interrogation, 2 Benth. Ev. 
208, n. 

EXCEPTION, leplatiora, cora· 
m-uctiOIl. Exceptions are rules or 
laws which bound the extent of 
others; they limit the extent of the 
rule to which they apply, and render 
that just and proper, which would be, 
on account of its generality, unjust 
and improper; for example, it is a 
general rule that parties competent 
may make contracts, the rule that 
they shall not make any contrary to 
equity, or colllra bono. more" is the 
exception. 

EXCEPTION, in coratract,. An 
exception is a clause in a deed, by 
which the lessor excepts something, 
out of that which he granted before 
by the deed. To make a valid ex· 
ception, these things must concur; 
I, the exception must be by apt 
words, as, saving and excepting, &c. ; 
2, it must be of part of the thing de. 
mised, and not of some other thing; 
3, it must be part of the thing only, 
and not of all, the greater part, or 
the eftect of the thing granted; an 
exception, therefore, in a lease, 
which extends to the whole thing 
demised, is void; 4, it must be of 
such thing as is severable from the 
demised premises, and not of an in· 
separable incident; 5, it must be 
of such a thing as he th~t accepts 
may have, and which properly be. 
longs to him; 6, it must be of a par. 
ticular thing out of a general, and 
not of a particular thing out of a 
particular thing; 7, it must be par
ticularly described /Uld set forth; a 
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lease of a tract of Jand, except one are those which tend to the dismi ... 
acre, would be void, because that of the action. Some relat.e to forms, 
acre was not particularly described. others arise from the law. Thoae 
Woodf. LandI. & Ten. 10; Co. Litt. which relate to forms tend to have 
47 a; Touchs. 77; 1 Shepl. R. 337; the cause dismissed, owing to some 
Wright's R. 711; 3 John. R. 875; nullities in tbe proceedings. These 
t:! Conn. R. 369; 6 Pick. R. 499; 6 must be pleaded ira limirae lin.. Pe
N. H. Rep. 421. An exception dif. remptory exceptions founded on law, 
fers from a rueroation j the former are those which, without going into 
is always part of the thing granted; the merits of the cause, show that the 
the latter is of a thing not in esse but plaintiff cannot maintain his action, 
newly created or reserved. An ex- either because it is prescribed, or be
ception differs also from an explana. cause the cause of action has been 
nation, which by the use of a "ideli· destroyed or extinguished. These 
cit, profJi,o, &c., is allowed only to may be pleaded at any time previous 
explain doubtful clauses precedent, to definitive judgment. Id. art. 343-
or to separate and distribute generals 346; Poth. Proc. Civ. partie, 1, c.2, 
into particulars 3 Pick. R. 272. s. I, 2, 3. ,These in the French law, 

EXCEPTION, practice, plead. are called Fin. de nora recefJoir, (q. 
ing • . This term is used in the civil, v.) 
nearly in the same sense that the EXCHANGE, co .... la.. This 
word plea has in the common law. word has several significations. 
Merl. Repert, h. t.; Ayl. Parerg.251. 1. Exchange is a negociation by 
In chancery practice, It is the allega- which one person transfers to ana
tion of a party in writing, that some ther, funds which he has in a certain 
pleading or proceeding in a cause is place, either at a price agreed upon, 
insufficient. 1 Harr. Ch. Pro 22S. or which is fixed by commercial 
Exceptions are dilatory or perempto- usage. This transfer is made by 
ry. Bract. lib. 5, tr. 5; Britton, cap. means of an instrument which repre-
91,92; 1 Lilly's Ab. 559. Dilatory sents such funds, and is well known 
exceptions are such as do not tend to by the name of bill of exchange. 
defeat the action, but only to retard its 2. The price which is paid in or· 
progress. Poth. Proc. civ. partie, der to obtain such transfer, is al90 
r, c. 2, s. 2, arl. 1; Code ofPract. known among merchants by the 
ofLo. arl. 382. Declinatory excep. name of exchange; as, exchange on 
tiODS have this etrect, as well as the England is five per cent. See 4 
exception of discussion opposed by aWash. C. C. R. 307. 
third possessor, or by a surety in an 3. Barter, (q. v.) or the transfer 
hypothecary action, or the exception of good" and chattIes for other goods 
taken in order to call in the warrantor. an!i chattels, is also known by the 
Id.; 7 N. S. 282 ilL. R. 3S, 420. name of exchange, though the term 
These exceptions must io general be barter is more commonly used. 
pleaded a limine liti, before issue. 4. The French writers on com
joined. Civ. Code of Lo. 2260 i 1 mercial law, denominate the profit 
N .,g. 703; 2 N. S. 389 i 4 L. R. which arises from a maritime loan, 
104; 10 L. R. 546. A declinatory exchange, when such profit is a per 
exception is a species of dilatory centage on the money lent, consider· 
exception; which merely declines the iog it in the light of money lent in ODe 

jurisdiction of the judge before whom place to be returned in another, with 
the action is brought. Code ofPr. of a diffurence in amount in the sum 
L. art. 334. Peremptory exceptions borrowed and that paid, arising frocn 
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the dilJerence of time and place. Hall In this court all personal actions may 
on Mar. Loans, 66, n.; and the arti- be brought, and suits in equity com. 
clea, lnttre,,; Maritime; Premitml. menced, the plaintiff in both (ficri-

5. By exchange is also meant, the tiouldy for the most part,) alleging 
place where merchants, captains of himself to be the king's debtor, in or
vessels, exchange agents and brokers, der to give the court jurisdiction of 
assemble to transact their business. the cause. Wooddes. Lect. 69. But 
Code de Comm. art. 71. by stat. 2 WilJ.,4, c. 39, s. 1, a 

Vide the articles Bill. of Ez- change has been made in this respect. 
e1aang~; Damage. 011 Billa of E:r- EXCHEQUER CHAMBER,
elallge, and Re-ezclange. Also Civ. Eng. law, is a court erected by 
Code of Lo. art. 2630. statute 31 Ed. 3, c. 12, to determine 

EXCHANGE, eonf1e1l471cing. An causes upon writs of error from the 
exchange is a mutual grant of equal common law side of the court of 
interests in land, the one in conside- exchequer. 3 Bl •• Com. 55. Ano
ration of the other. 2 Bl. Com. 323; ther court of exchequer ehamber was 
Litt. s. 62; Touche. 289; there are created by the stat. 27 EI. c. 8, con
five circumstances necessary to an sisting of the justices of the common 
exchange; 1. That the estates given bench, and the barons of the exche
be equal. '2. That the word e.eam- quer. It ~as authority to examine 
bium or exchange be used, which by writ of error the proceedings of 
cannot be supplied by any other the king's bench, not 80 generally 
word, or described by circumlocu- as that erected by the statute of Edw. 
tion. 3. That there be an execution 3, but in certain enumerated actions. 
by entry or claim in the life of the EXCISES. This word is used to 
parties. 4. That if it be of things signify an inland imposition, paid 
which lie in grant, it be by deed. 5. sometimes upon the consumption of 
That if the lands lie in several coun· the commodity, or frequently upon 
ties, it be by deed indented; or if the the retail sale. 1 Bl. Com. 318; 1 
thing lie in grant, though they be in Tllck. Bl. Com. Appx. 341; Story, 
one county. In practice this mode Const. § 950. 
of conveyance is obsolete. Vide EXCLUSIVE, rigAt.. The act 
Cruise, Dig. tit. 82; Perk. ch. 4; 10 of preventing one from participating 
Vin. Ab. 125; Com. Dig. h. t.; Nels. in a thing. An exlnsive right or 
Ab. h. t.; Co. Litt.51 ; Hardin's R. privilege, is onEl'granted to a person 
593; 1 N. H. Rep. 65; 8 Har. & to do a thing, and forbidding all 
John. 361; 1 Rolle's Ab. 813; 3 others to do the same. A patent. 
Wils. R. 489. Vide Horsman, 362 j right or copy.right, are of this kind. 
S Wood, 243, for forms. EXCLUSIVE, emutructi07l, when 

EXCHEQUER, Eng. law, is an an act is to be done within a certain 
ancient court of record, set -up by time, as ten days from a particular 
William the conqueror. It is called time, one day is to be included and 
exchequer from the chequered cloth, the other excluded. Vide Hob. 139; 
resembling a chess board, which Cowp. 714; Lom. 276 ; Doug!. 463; 
covers the table there; 3 Bl. Com. 2 Mod. 280; Sav. 124 j 3 Penna. 
43; it consists of two divisions; the Rep. 200; 1 Serg. & Rawle, 43; 3 
;receipt of the exchequer, which man· B. & A. 581 ; Com. Dig. Temps, A ; 
ages the royal revenue; and the 'I East, 407; Com. Dig. Estates, G 
court, or judicial part of it, which is 8; 2 Chit. Pr. 69, 147. 
again divided into a court of equity, EXCOMMUNICATION, eeele •• 
and a court of common law. lb. 44. law. Is an ecclesiastical censure or 
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aentence pronounced by a spiritual 
judge against a Christian, by which 
he is excluded from the body of the 
church, and disabled to bring any 
action, or sue any person in the com
mon law courts. Bac. Ab. h.1.; Co. 
Litt. 1=-43. 

EXCUSABLE HOMICIDE,cMfJI. '''IIl, is the killing of a human being, 
when the party killing is not alto
gether free from blame, but the neces
sity which renders it excusable, may 
be said to be partly induced by his 
own act. 1 East, P. C. 2l!O. 

EXCUSE. A reason alleged for 
the doing or not doing a thing. This 
word presents two ideas differing 
essentially from each other. In one 
case an excuse may be made in or
der to show that the party accused is 
Dot guilty; in another, by showing 
that though guilty, he ill less so, than 
he appears to be. Take, for exam
ple the case of a sheriff who has an 
execution ~inst an 'individnal, and 
who in performance of his duty, 
arrests him; in an action by the 
defendant against the sheriff, the lat
ter may prove the facts and this shall 
be a sufficient excuse for him: this is 
an excuse of the first kind, or a com
plete justification; the sheriff was 
guilty of no offence. But, suppose, 
secondly, that the sheriff has an exe
cution against Paul, and by mistake, 
and without any malicioull design, he 
arrests Peler instead of Paul, the fael 
of his having the execution against 
Paul and the mistake being made, will 
not justify the sheriff, but it will ex
tenuate and excuse his conduct, and 
this will be an excuse of the second 
kind. 

Many persons are excused in the 
commission of acts~ which but for 
the valid and lawful excuse would be 
crimes, These persons are gene
rally excused because they had no 
intention of doing wrong. or so the 
law presumes, because they had no 
power of judging, and therefore had 

no criminal will, (q. v.); or haflag 
power of judging they had no choi~ 
and were compelled by necessity. 
Among the first CM may be placed 
infants, under the age of discretioo, 
lunatics, and married women, while 
acting in the presence of their bus
bands. when committing an offence, 
Dot mal"", in ae. as treason or mur
der. 1 Hale's P. C. 44. 45; or in 
offeoces relating to the domestic 
concern or management of the house, 
as the keeping of a bawdy house, 
Hawk. b. I. c. 1. s. 12. Among acta 
of the second kind may be classed, 
the beating or killing another in self. 
defence; the destruction of property 
in order to prevent a more serious' 
calamity, as the tearing down of a 
house on fire, to prevent its spreading 
to the neighbouring property, and the 
like. See Dalloz, Dict. b. t. 

EXEAT, feel. law, This is a 
Latin term which is used to express 
the written permission which a bish
op gives to an ecclesiastic, his dioce
san, to allow him to exercise the flllK> 
tions of his ministry in another dio-
cese. 

EXECUTION. eOfllracU, signi
fies the accomplishment of a thing; 
as, the execution of a bond and 
warrant of attorney. which is the 
signing, sealing, and delivery of the 
same, 

EXECUTION. mm. law. The 
putting a convict to death. agreeably 
to law, in pursuance of his sentence. 

EXECUTION, practice. The act 
of carrying into effect the final judg
ment of a court, or other jurisdiction. 
The writ which authorises the officer 
so to carry into effect such judgment 
is also called an execution. A dis
tinction has been made between an 
ellecution which is used to make the 
money due on a judfllOOnt out of the 
property of the defendant, and which 
is called a final execution; and ODe 

which tends to an end but is not ftb. 
solutely final, as a copUu ael .tUft-
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aiadlUJl, by virtue of whieh the body 
of the defendant js taken, to ilie in
teot that the plaintiff shall be satisfied 
his debt, &c., the imprisonment not 
being absolute, but until he shall 
satisfy the same; this is called an 
execution quoulque_ 6 Co. 87. 

Executions are either to recover 
specific things, or money.-l. Of the 
first claas are the writs of Aczbere fa
ciaa Iei.Mm, (q. v.) "a bert: fa.t:iu 
poueNionna, (q. v.) rdor1ao Aczben
do, (q. v.) diatringfU, (q. v.).-2. 
Executions for the recovery of mo
ney are those which iBBue against the 
body of the defendant, as the t:apla. 
ad aatiffaciendu" .. (q. v.) an at
tachment; (q. v.) those which iBBue 
against his goods and chattels; name
ly, thejm JacifU, (q. v.) the "endi
tiorri eZp01&flI.,· (q. v.) those which 
issue against his lands, the leM" 
facia., (q. v.) the liberari facia., 
the digit, (q. v.) Vide 10 Vin. Ab. 
641; 1 Vee. jr. 430 i 1 Sell. Pro 
512; Bac. Ab. h. t.; Com. Dig. 
h. 1.; the various Digests, h. t.; 
Tidd's Pro Index, h. 1. 

EXECUTIONER. The name 
given to him who puts criminals to 
death, according to their sentence; 
a hangman. In the United States 
executions are so rare that there are 
no executioners by profeBSion. It is 
the duty of the sheriff or marshal to 
perform this office, or to procure a 
deputy to do it for him. 

EXECUTrVE, gOfH!mment, is 
that power in the government which 
causes the 18 ws to be executed and 
obeyed: it is usually confided in the 
hands of the chief magistrate; the 
president of the United States is in
vested with this authority under the 
national govemment; and the go
vernor of each state has tbe execu
tive power in his hands. The officer 
in whom is vested the executive 
power is also called the executive. 
The constitution of the United Stalles 
directs that "the executive power 
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shall be vested in a president of the 
United States of America." Art. 
2,s.l. VideStory,Const.B. 3.c.36. 

EXECUTORS, In".. The word 
executor taken in its largest sense, 
has several acceptatiOns ....... l. Exe
cutor dativus, who is one called an 
administrator to an intestate; 2. 
Executor teatamentarius, or one ap
pointed to the office by the last will 
of a testator, and this is what is 
usually meant by the term. In the 
civil law the person who is appoint-
ed to perform the duties of an exe
cutor as to goods, is called hmrea 
testamentarius; the term executor, 
it is said, is a barbarism unknown to 
that law. 3 Atk. 304. An executor, 
as the term is at present accepted, 
is the person to whom the execution 
of a last will and llestament of per
sonal estate is, by the testator's ap- -
pointment, confided. 2 BI. Com. 
50::1; 2 P. Wms. 548; Toller, 30; 
1 Will. on Ex. 112; Swinb. pI. 4, 
s. 2, pl. 2. Generally speaking all 
persons who are capable of making 
wills may be executors, and some 
others beside, as infants and married 
women. :4 BI. Com. 60::1. An exe. 
cutor is absolute or qualified; his 
appoinment is absolute when he itJ 
constituted certainly, immediately, 
and without restriction in regard to 
the testator's efiects, or limitation in 
point of time. It may be qualified 
by limitation as to the time or place 
wherein, or the subject-matters 
whereon the office is to be exercised i 
or the creation of the office may be 
conditional It may be qualified, 
Ist, by limitations in point of time, 
for the time may be limited when 
the person appointed shall begin, or 
when he shall cease to be executor; 
as, if a man be' appointed executor 
upon the marriage of testator's 
daughter. Swinb. pt. 4, s. 17, pl. 
4.-2. The appointment may be 
limited in point of place; as, if one 
be appointed executor of all the 
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testator's goods in the state of Penn. 
sylvania.-3. The power of the ex· 
ecutor may be limited as to the sub
ject.matter, upon which it is to be 
exercised; as when a testator ape 
points A -the executor of his goods 
and chattels in possession, B, of his 
chases in action. One may be ap
pointed executor of one thing only, 
as of a particular claim or debt due 
by bond, and the like. Off. Ex. 29; 
3 Phillim. 424. But although a 
testator may thus appoint separate 
executors of distinct parts of his 
property and may divide their au· 
thority, yet quoad creditors of the 
testator they are all executOrs, and 
as one executor, and may be sued as 
one executor. Cro. Car. 293.--4. 
The appointment may be conditional, 
and the condition may be either 
'precedent or subsequent. Godolp. 
Orph. Leg. pt. 2, c. 2, s. 1 ; Off. Ex. 
23. 

An executor derives his interest 
in the estate of the deceased en· 
tirely from the will, and it vests in 
him from the moment of the testn· 
tor's death. 1 Will. Ex. 159; Com. 
Dig. Administration, B 10, 5 B. & 
A. 745; 2 W. BI. Rep. 692. His 
interest in the gdods of the deceased 
is not that absolute, proper and or· 
dinary interest, which everyone has 
in his own proper goods. He is a 
mere trustee to apply the goods for 
such purposes as are sanctioned by 
law. 4 T. R. 645; 9 Co. 88; 2 
Inst. 236; Off. Ex. 192. He reo 
presents the testator and therefore 
may 8ue and recover all the claims 
he had at the time of his death; and 
may be sued for all debts due by him. 
1 Will. Ex. 508 et seq. 

The following are the principal 
duties of an executor': 1. Within a 
convenient time aller the testator's 
death, to collect the goods of the 
deceased, provided he can do so 
peaceably; when he is resisted he 
must apply to the law for redress. 
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-2. To bury the deceased in a 
manner suitable to the estate he 
leaves behind him; and when there 
is just reason to believe he died in· 
solvent, he is 1I0t warranted in ex· 
pending more in funeral expenses 
(q. v.) than is absolutely neceasary. 
2 Will. Ex. 636; 1 Salk. 296; 11 
Serg. & Rawle, 204; 14 Serg. 65 
Rawle, 64.-3. The executor should 
prove the will in the proper office.-
4. He should make an inventory 
(q. v.) of the goods of the intestate, 
which should be filed in the office. 
-5. He should ascertain the state 
of the debts and credits of the estate, 
and endeavour to collect all such 
claims with as little delay as possible 
consistently with the interest of the 
estate.-6. He should advertise for 
debts and credits, Re jot'flU of ad~
tiJement', 1 Chit. Pro 5:l1.-7. He 
should reduce the whole of the 
goods, not specifically bequeathed, 
into money with all due expedition. 
-8. Keep the money of the estate 
in bank, but not mixed with his own 
account, or he may be charged 
interest on it.-9. Be at all timel 
ready to account and actually file an 
account within a year.-10. Pay the 
debts and legacies in the prder re
quired by law. 

Co-executors, however numerous, 
are considered in law as an individual 
person, and, consequently, the acts 
of anyone of them, in respect of the 
administration of the assets, are 
deemed, generally, the acts of all. 
Bac. Ab. Executor, D; Touch. 484; 
for they have all a joint and entire au
thority over the whole property. 
Off. Ex. 213; 1 Rolle's Ab. 924; 
Com. Dig. Administration, B 12. 
On the death of one of several joint 
executors, the rights and power 
which he possessed survive to thoae 
who are still living. When there 
are several executors and all die, the 
power is in common transferred to 
the executor of the 9ecutor, so that 
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he is executor of the first testator; 
and the law is the same when a sole 
executor dies leaving an executor, 
the rights are vested in the latter. 
This rule has been changed in Peon
sylvania and perhaps some other 
states by legislative provision; there, 
in such case, administration cum 
testamento aDDexo must be obtained, 
the right does not survive to the ex
ecutor of the executor. Act of Penn· 
sylvania, of 15 March, 1832, s. 19. 
In general, executors afa not respon
sible for each other, and they have a 
right to settle separate accounts. See 
Joint Ezecutora. 

Vide, generally, 11 Vin. Ab. h. 
t.; &C. AI>. h. t.; Rolle, Ab. h. t.; 
Nelson's Ab. h. t.; Dane's Ab. In
dex, h. t.; Com. Dig. Administra
tion; 1 Supp. to Ves. jr. 8, 90, 356, 
438; 2 lb. 69; 1 Vern. 302, 3; 
Yelv. 84 a; 1 Salk. 318; 18 Eng\. 
C. L. Rep. 185; 10 East, 295; 2 
Phil. Ev. 289; 1 Rop. Leg. 114; 
American Digests, h. t. ; Swinburne, 
Williams, Lovelass and Roberts's 
several treatises on the law of Ex
ecutors; Off. Ex. per totum; Chit. 
Pro Index, h. t. For the origin and 
progress of the law in relation to ex
ecutors, the reader is referred to 5 
Toull. n. 576, note; Glossaire du 
Droit Franc;ais, par Delauliere, verbo 
EX8cUteurs testarnentaries, and the 
same author on art. 297, of the Cus
tom of Paris; Poth. Des Donations 
Testarnentaires. 

EXECUTOR, INSTITUTED. 
/.ll instituted executor is one who is 
appointed by the testator without 
any condition, and who has the first 
right of acting when there are sub
stituted executors. An example will 
show the difference between an insti
tuted and a substituted executor: sup
pose a man makes his 80n his execu
tor, but if he will not act, he ap
points his brother, and if neither will 
act, his cousin; here the son is the 
instituted executor, in the first de-

VOL. 1.--46. 
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gree, the brother is said to be substi
tuted in the second degree, and the 
cousin in the third degree, and 80 on. 
See Heir, iutituted, and Swinb. pt. 
4, S. 19, pI. 1. 

EXECUTOR, SUBSTITUTED, 
is the person who is appointed execu
tor, if another person who bas been 
80 appointed refuses to act. See &
ecuto,., irutitllted. 

EXECUTOR DE SON TORT, 
executor in his own wrong, is one 
who, without lawful authority, under
takes to act as executor of a person 
deceasec!. He is in general held 
responsible for all his acts, when he 
does any thing which might preju
dice the estate, and receives no ad
vantage whatever in consequence of 
his assuming the office. He cannot 
sue a debtor of the estate, but may 
be sued generally as executor. Vide' 
OfF. Ex. 181; Sac. Ab. Executor, 
&c. B 3; 11 Vin.Ab. 215; 1 Dane's 
Ab. 561 ; Bull. N. P. 48; Com. Dig. 
Administration, C 3; Ham. on Part. 
146 to 15'6 ; 8 John. R. 426; 7 John. 
R. 161; 3 Peona. R. 129; 15 Serg. 
& Rawle, 39. 

EXECUTOR TO THE TEN
OR. This phrase is used in the ec. 
c1esiastical law, to denote a person 
who is not directly appointed by the 
will an executor, but who is charged 
with the duties which appertain to 
one ; as, "I appoint A B to dis
charge all lawful demands against 
my will." 3 Phill. 116; 1 EccI. 
Rep. 374; Swinb. 247; Wentw. 
Ex. part 4, S. 4, p. 230. 

EXECUTORY. Whatever may 
beexecuted,as an executory sentence 
or judgment, an executory contract. 

EXECUTORY DEVISE, eatate.. 
An executory devise is a .Iimitation 
by will of future contingent interest 
in lands, contrary to the rules of 
limitation of contingent esta,tes in 
conveyances at law. When the 
limitation by will does not depart 
from those rules prescribed for the 
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government or contingent remain
ders, it is, in that case, a contingent 
remainder, and not an executory de· 
viae. 4 Kent, Com. 257; 1 Eden's 
R. 27; 3 T. R. 763. An execu
tory devise durers from a contingent 
remainder in three material points; 
1. It needs no particular estate to 
precede and support it; for example, 
a devise to A B, upon his marriage. 
2. A fee may be limited after a fee, 
as in the case of a devise of land to 
C D in fee, and if he dies without 
issue, or before the age of twenty
one, then to E F in fee. 3. A term 
for years may be limited over after 
• life estate created in the same. 2 
Bt. Com. 172,173. 

To prevent perpetuities a rule has 
been adopted that the contingency 
must happen during the time of a 
'life in being and twenty-one years, 
and the months allowed for gestation 
in o,rder to reach beyond the minor
ity of a person not in esse at the time 
of making the executory devise. 3 
P. Wms. 258; 7 T. R. 100; :l Bl. 
Com. 174; 7 Cranch, 456; 1 Gilm. 
194; 2 Hayw. 375. 

There are several kinds of execu· 
tory devises; two relative to real 
estate, and one in relation to person
al estate. 

1. When the devisor parts with 
his whole estate, but upon some con
tingency, qualifies the disposition of 
it, and limits an estate on that con
tingency. For example, when the 
testator devises to Peter for life, reo 
mainder to Paul, in fee,' provided 
that if James should within three 
monthsafter~hedeathofPeter pay one 
hundred dollars to Paul, then to James 
in fee; tllis is an executory devise 
to James" and if he dies during the 
life of Peter, his heir may perform 
tbe condition. 10 Mod. 419; Prec. 
in Ch. 486; 2 Binn. 532; 5 Binn. 
252; 7 Cranch, 456; 6 Munf. 187 i 
1 Desaus. 137, 183; 4 lb. 340, 
<l59; 5 Day, 617. 
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2. When the testator gives a future 
interest to arise upon a conti~ncy, 
but does not part with the fee ID the 
mean time; as in the case of devise 
of the estate to the heirs of John, 
after the death of John; or a de
vise to Jobn in fee, to take effect six 
months after the testator's deatb; or 
a devise to the daughter of John, 
who shall marry Robert within 
fifteen years. T. Raym. 82; 1 Salk. 
:l26; 1 Lutw.798. 

3. The executory bequest of a 
chattel interest is good, even though 
the ulterior devisee be not at the 
time in ellae, and cbattels 80 limited 
are protected from the demands of 
creditors beyond the life of the first 
taker, who cannot pledge tbem, nor 
dispose of them beyond bis own life 
interest in them. :l Kent, Com. 
~85; 2 Sergo & Rawle, 59; 1 De
saUSe :l71; 4 Desaus. 340; 1 Bay, 
78. 

Vide, Com. Dig. Estates by De
vise, N 1ft; Fearne on Rem. 381; 
Cruise's Dig. Index, h. t.; 4 Kent, 
Com. 357 to 381; 1 Hill. Ab. c. 
43, p. 533. 

EXECUTORY PROCESS. Vi" 
,eZectltifHl. A species of execution 
issued in Louisiana, on an authentic 
act. 

EXEMPLIFICATION, in eei
dence, is a perfect copy of a record, 
or office-book lawfully kept, 80 far a. 
relates to tbe matter in question. 
Vide, generally, 1 Stark. Ev. 151; 
1 Phil. Ev. 307 ; 7 Cranch, 481; 3 
Wheat. 234; lOW heat. 469; ~ 
Crancb,122; 2 Yeates, 532; 1 Hayw. 
359; 1 John. Cas. 238. As to the 
mode of authenticating recorda of 
other states, see articles AulAelltiCClo 
lion, and Eridence. 

EXEMPTION, is a privilege which 
dispenses with tbe general rule: for 
example, in Pennsylvania, and per
haps in all the other states, clergy
men are exempt from serving on 
juries. Exemptions are generally 
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allowed, not for the benefit of the authority to the officer to execute it 
individual, but for some public advan. within the jurisdiction of the judge 
tage.. who put it below the judgment. We 

EXEMPTS, are persons who are have something of the same kind in 
not bound by law, but excused from our practice. When a warrant for 
the performance of duties imposed the arrest of a criminal is issued by 
upon others. By the act of congress a justice of the peace of one county, 
of May 8, 179'J, 1 Story, L. U. S. and he flies into another, a justice of 
252, it is provided the latter county may endorse the 

~ 2. That the vice president of warrant and then the ministerial offi· 
the United States; the officers,judi. cer may execute it in such county. 
cial and executive, of the government This is called backing a warrant. 
of the United States; the members EXEQUATUR, inter1lal. la0, 
of both houses of congress, and their is a declaration made by the execu· 
respective officers; all custom.house tive of a government near to which a 
officers, with their clerks; all post consul has been nominated and ap
officers, and stage drivers, wbo are pointed, aller such nomination and 
employed in the care and conveyance appointment has been notified, ad. 
of the mail of the post office of the dressed to the people, in which is 
United States; all ferrymen employ. recited the appointment of the foreign 
ed at any ferry on the post road; state, and that the executive having 
all inspectors of exports; all pilots; approved of the consul as such, com~ 
all mariners, actually employed in mands all the citizens to receive, 
the sea service of any citizen or countenance, and, as there may be 
merchant within the United States; occasion, favourably assist the consal 
and all persons who now are, or may in the exercise of his place, giving 
herealler be, exempted by the laws and allowing him all the privileges, 
of the respective states, shaIl be, and immunities, and advantages, thereto 
are hereby, exempted from militia belonging. 3 Chit. Com. Law, 56; 
duty, notwithstanding their being 8 Maule & Selw. 290; I) Pardes. n. 
above the age of eighteen, and under 1445. 
the age of-forty.five years. EEmREDATION, citJil laID, is 

EXERCITOR, a term in the citJil the act by which a forced heir is 
1411), to denote the person who fits deprived of his legitimate or legal 
out and equips a vessel, whether portion which the law gives him; 
he be the absolute or qualified owner, disinherison, (q. v.) 
or even a mere agent. Emer. on EXHmIT, in pr-aclice; where 
Mar. Loans, c. I, s. 1. In English a paper or other writing is on mo
we generally use the word "ship's tion, or on other occasion, proved; 
husband," but it is generally to de. or if an afl\davit to which the paper. 
signate and distinguish from among writing is annexed, refer to it, it is 
several part owners of a ship, the usual to mark the same with a capi. 
one who has the immediate care and tal letter, and to add," This paper 
management of her. Hall on Mar. writing, marked with the letter A, 
Loans, 142, n. See Dig. 19, 2, 19, was shown to the deponent at the 
7; Jd. 14,1,1,11); Ship', h",band. time of his being swom by me, and 

EXEQUATUR, French la0.- is the same by him referred to by 
This Latin word was, in the ancient the affidavit annexed thereto." Such 
practice, placed at the bottom of a paper or other'writing, with this at. 
judgment emanating from another testation, signed by the judge or 
tribunal, and was a permission and other person before whom the affida. 
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vit shall have been sworn, is called 
an ezhibit. Vide Stra. 674; 2 P. 
Wms. 410; Gresl. Eq. Ev. 98. 

TO EXHIBIT, is to produce a 
thing publicly so that it may be taken 
possession of, or seized. Dig. 10, 4, 
~. In medical language, to exhibit 
signifies to administer, to cause a 
thing to be taken by a patient. Chit. 
Med. Jur. 9. 

EXHIBITION, Scotch laUt, is an 
action for compelling the production 
of writings; in Pennsylvania a party 
possessing writings is compelled to 
produce them on a proper notice 
being given, in default of which judg
ment is rendered against him. 

EXIGENT, or EXIGI FACIAS, 
in practice, is a writ issued in the 
course of proceedings to outlawry, 
deriving its name and application 
from the mandatory words found 
therein, signifying, "that you cause 
to be exacted or required ;" and it is 
that proceeding in an outlawry which, 
with the writ of proclamation, issued 
at the same time, immediately pre
cedes the writ of capia, tltlugattlm. 

EXILE, ciftl laID, is the inter
diction of all places except one in 
which .the party is forced to make 
his residence. This punishment did 
not deprive the sufferer of his right 
of citizenship, or of his property, 
unless the exile should have been 
perpetual, in which case confiscation 
mi~ht have been part of the sentence. 
EXIle was temporary or perpetual. 
Dig. 48, 22, 4; Code, 10, 59, 2. 
Exile differs from deportation, (q. v.) 
and relegation, (q. v.) Vide 2 Lev. 
191; Co. Litt. 133, a. 

EXOINE, Frmt:h law, is an act 
or instrument in writing, which con
tains the reasons why a party in a 
civil suit, or a person accused, who 
has been summoned, agreeably to the 
requisitions of a decree, does not ap
pear. Poth. Proced. Crim. a. 3, art. 
8. Vide Euoi,.. 

EXONERATION, is the takirig 

EXP 

offa burden or duty. It is a rule in 
the distribution of an intestate's estate 
that the debts which he himself con
tracted, and for which he mortgaged 
hia land as security, shall be paid 
ont of the personal estate in exonera
tion of the real. But when the real 
estate is charged with the payment 
of a mortgage at the time the intes
tate buys it, and the purchase is made 
subject to it, the personal is not in 
that case to be applied in exoneration 
of the real estate. 2 Pow. Mortg. 
780; :; Hayw. 57; 3 Johns. Ch. R. 
229. But the rule for exonerating 
the real estate out. of the personal, 
does not apply to the disappointment 
of specific or pecuniary legatees, nor 
the widow's right to paraphernalia, 
and with greater reason not with the 
interest of creditors. 2 Vea; jr. 64; 
1 P. Wms. 698; lb. 729; 2 lb. 120, 
335; 3 lb. 367. Vide Pow. Mortg. 
Index, h. t. 

EXPATRIATION, the voluntary 
act of abandoning one's country and 
becoming the citizen or subject of 
another. Citizens of the United 
States have the right to expatriate 
themselves until restrained by con
gress; but it seems that a citizen 
cannot renounce his allegiance to the 
United States without the permission 
of government, to be declared by 
law. To be legal, the expatriation 
must be for a purpose which is DOt 
unlawful, nor a fraud of the duties at 
home of the emigrant. A citizeo 
may acquire in a foreign country the 
commercial privileges attached to 
his domicil, and be exempted from 
the operation of commercial acts 
embracing only persona resident in 
the United States or under its pro
teetion. 2 Cranch, 120; vide Serg. 
Const. Law, 318, 2d ed.; 2 Kent, 
Com. 31'; Grotius, B. 2, c. 5, a. 24 ; 
Puffend. B. 8, c. 11, s. 2, 3; Vattel, 
B. 1, Co 19, s. 218, 223, 224, 225; 
Wyckf. tom. i. Jl7, np; 3 Dall. 
133; 7 Wheat. 342; 1 Pet. C. C. 
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R. 161 ; 4 Hall's Law Journ. 481; be laid on articles exported from any 
Bracken. Law Misc. 4011; 9 Mass. state," art. 1,8. 9. And to prevent 
R. 461. a pernicious interference with the 

EXPECTANCY, ellatell, signifies commerce of the nation, the lOth 
having a relation or dependence upon section of the lst article of the con
something future. Estates are of two stitution contains the following pro
sorts, either in POII'f.IlI1i01l, sometimes hibition: "No state shall, without 
called estates executed; or in ezpec- the consent of congress, lay any im
taney, which are executory. Expec- posts or duties on imports or exports, 
tancies are, first, created by the par- except what may be absolutely ne
ties, called a remainder; or by act cessary for executing its inspection 
of law, called a re~rllio". laws; and the net produce of all 

EXPECTANT, having relation duties and imposts, laid by any state 
to, or depending upon something; on imports or exports, shall be for 
this word is commonly used withJee, the use of the treasury of the United 
asfee ezpet1a/lt. States; and all such laws shall be 

EXPENS..E LITrS, expenses of subject to the revision and control of 
the suit, the costs which are generally the congress." Vide 12 Wheat. 
allowed to the successful party. 419; and the article Importation. 

EXPERTS, from the Latin e:rpe· EXPRESS, that which is made 
rieu, which signifies instructed by known and not left to implication. 
experience, are persons who are se- The opposite of implied. It is a rule 
lected by the courts or the parties in that when a matter or thing is ex
a cause on account of their knowledge pressed, it ceases to be implied by 
or skill to examine, estimate and as- law; ezpreuum facit cellllare taci
certain things, and make a report of tum. Co. Litt. 183. 
their opinions. Merl. Repert. mot EXPRESSION. The term or use 
Expert; 2 Lois des BAtimens, 253 j of language employed to explain a 
!& N. S. 1 j 5 N. S. 557; 3 L. R. thing. It is a general rule, that ex· 
350 j 11 L_ R_ 314; 11 S. & R. pressions shall be construed, when 
336 j Ray, Med. Jur. Pre!. Views, they are capable of several significa. 
§ 29. tions, 80 as to give operation to the 

EXPILATrON, riml la,,,_ The agreement, act or will, if it can be 
crime of abstracting the goods of a done, and ail expression is always to 
succession. This is said not to be a be understood in the sense most 
theft because the property no longer agreeable to the nature of the con. 
belongs to the deceased, nor to the tract. Vide Clauae; CO/llllruction,. 
heir before he has taken possession. EquiDocal; Inlerrwetation; WordII. 
In the common law, the grant of let- EXPROMISSION, ciml la"" is 
ters testamentary or letters of admin- the act by which a creditor accepts 
istration relate back to the time of the a new debtor, who becomes bound 
death of the testator or intestate, 80 instead of the old, the latter being 
that the property of the estate, is vest- released. It is a species of novation, 
eel in him from that period. (q. v.) Vide Delegation. 

EXPORTATION, commtr. la"" EXPROMISSOR, cil1. la",. By 
The act of sending goods and mer- this term is understood the peJ'!On 
ehandise from one country to an- who alone becomes bound for the 
other. In order to preserve equa- debt of another, wbether the latter 
lity among the states, in their com- were obligated or not. He differs 
mercia I relations, the constitution from a surety, who is bound togetber 
provides that "no tax or duty shall with his principal. Dig. l~, ., ., 

·.6 
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Dig. 16, 1, 13; Id. 24, 3, 64, 4; 5. That before a committee oftbe 
Id. 38. 1, 37, 8. senate appointed to report an opinion, 
EXPULSIO~ of a member of a relative to the honour and privileges 

body politic, corporate, or of a socie. of the senate. and the facts respect. 
ty, is the act of depriving such memo ing the conduct of the member im· 
ber of his right of membership there· plicated, such member is not entitled 
in. by the vote of such body or society, to be heard in his defence by coun
for some violation of his duties as sel, to have compulsory process for 
such, or for some offence which reno witnesses, and to be confronted with 
ders him unworthy of longer remain· his accusers. It is before the senate 
ing a member of the same. By the that the member charged is entitled 
constitution of the United States, art. to be heard. 
1. s. 5, ~:l, each house may deter· 6. In determining on expulsion, 
mine the rules of its proceedings, the senate is not bound by the forms 
punish its members for disorderly of judicial proceedings, or the rules 
behaviour. and, with the concurrence of judicial evident".e; nor, it seems, 
of two-thirds, expel a member. In is the same degree of proof essential 
the case of John Smith, a senator which is required to convict of a 
from Ohio, who was expelled from crime. The power of expulsion 
the senate in 1807, the committee must, in its nature, be discretionary, 
made a report which embraces the and its exercise of a more summary 
following points: character. 1 Hall's Law Joum. 459, 

1. That the senate may expel a 465. 
member for a high misdemeanor, Corporations have the right of 
such as a conspiracy to commit trea· expulsion in certain cases, as such 
son. Its authority is no~ confined to power is necessary to the good order 
an act done in its presence. and government of corporate bodies; 

2. That a previous conviction is and the cases in which this inherent 
not requisite, in order to authorise power may be exercised are of three 
the senate to expel a member from kinds: 1. When an offence is com· 
their body, for a high ofience against mitted which hB8 no immediate rela· 
the United States. tion to a member's corporate duty, 

3. That although a bill of indict· but is of so infamous a nature, as 
ment against a party for treason and renders him unfit for the society of 
misdemeanor has been abandoned, honest men; such are the ofiencea 
because a previous indictment against of perjury, forgery and the like. But 
the principal party had terminated in before an expulsion is made for a 
an acquittal, owing to the inadmissibil. cause of this kind, it is necessary 
ity of the evidence upon that indict· that there should be a previous con· 
ment, yet the senate may examine the viction by a jury, according to the 
evidence for themselves, and ifit be law of the lllUd. 2. When the of.. 
sufficient to satisfy their minds that the fence is against his duty as a corpo
party is guilty ofa high misdemeanor, rator, in which case he may be ex· 
it is a sufficient ground of expulsion. pelled on trial and conviction before 

4. That the 5th and 6th articles the corporation. 3. The third is of 
of the amendments of the constitu- a mixed nature, against the member's' 
tion of the United State8, containing duty as a corporator. and also indict. 
the general rights and privileges of able by the law of the land. 2 BUm. 
the citizen as to criminal prosecu. 448. See also 2 Burr. 536. 
tions, refer only to prosecutions at Members of what are called joint 
law, and do not afiect the jurisdiction stock incorporated companies, or in· 
of the senate as to expulsion. deed members of any corporatioo 
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owning property, cannot, without ex· contract, he buys a horae, and the 
press authority in the charter, be horse dies, this is no cause for teo 

expelled, and thus deprived of their scinding the contract, because he can 
interest in the general fund. Aug. buy another and eomplete it after· 
& Ames on Corp. 23«3. wards; when the subject of the con· 

See, generally, Ang. & Ames on tract is an individual, and not gene
Corp. ch. 11; Willcock on Mun. rally one of a species, the contract 
Corp. 270; 11 Co. 99; 2 Bing. may be rescinded; when it is one of 
293; 5 Day, 329; Sty. 478; 6 a species which has been destroyed, 
Conn. R. 532; 6 Serg. & Rawle, then it may still be completed, and it 
469; lj Binn. 486. will be enforced. l.eI;:. EI. Dr. Rom. 

EXTENSION, comm.laV1. This § 1009. . 
term is applied among merchants to EXTINGllSHMENT, in cma! 
signify an agreement made between tract" the destruction of a right or 
a debtor and his creditors, by which contract, the act by which a contract 
the latter, in order to enable the for· is made void. The extinction of a 
mer, who is somewhat embarrassed right; as, when a person becomes 
in his circumstances, to retrieve his owner, either by descent or purchase 
former standing, agree to wait for a of an estate subject to the payment of 
definite length of time after their a rent, the latter is extinguished. 
several claims should become due Vide Co. Litt. 147 b; 1 Roll. Ab. 
and payable, before they will de- 933; 7 Vin. Ab. 367; 11 Vin. Ab. 
mand payment; as John Smith & 461; 18 Vine Ab. 493 td' 515; 2 
Co. have received an extension. Nels. Ab. 818; 14 Serg. & Rawle, 
Among the French, a similar agree. 209; Bac. Ab. h. 1.; 5 Whart. R~ 
ment is known by the name of ater· 541. Vide l)Uclaarge of a debt. 
moiement. Merl. Rep. mot Ater. EXTORTION, crime" in a large 
moiement. sense signifies any oppression, under 
E~T~~ IN CHI~F, ~n Ef'glul colour of right: but in a more strict 

practice, IS an execution lS8umg out sense it means the unlawful taking 
of the exchequer at the suit of the by any officer, by colour of his office, 
crown. It is a mere fiscal writ. See of any money or thing of value that 
West on Extents; 2 Tidd, Index. is not due to him, or more than is 

EXTENT IN AID, in Eragli,la due, or before it is due. 4 BI. Com. 
prtJCIice, is an exchequer process, 141; 1 Hawk. P. C. c. 68, s. 1 ; 1 
formerly much used, and now liable RUBS. Cr. '144. To constitute ex· 
to be abused; it is regulated by 57 tortion, there must be the receipt of 
Gao. 3, c. 117. money or something of value; the 

EXTINCTION OF A THING. taking a promissory note, which is 
When a thing which is the subject of void, is not sufficient to make an ex· 
a contract has been destroyed, the tomon. 2 Maas. R. 523; see Bac. 
contract is of courae rescinded; as, Ab. h. t.; Co. Litt. 168. It differs 
for example, if Paul sell his horae from exaction, (q. v.) See 6 Cowen, 
Napoleon to Peter, and promises to R. 661; 1 Caines, R. 130. 
deliver him to the buyer in ten days, EXTRA·DOTAL PROPERTY. 
and in the mean time the horae dies, In Louisiana this term is used to de. 
the contract is rescinded. as it is im· signate that property which forms no 
posaible to deliver a thing which is part of the dowry of a woman, and 
not in elft; but, if Paul engage to which is also called paraphernal pro. 
deliver a horae to Peter in ten days. perty. Civ. Co. 1..0. art. 2315. Vide 
and, for the purpose of fulfilling his Dotal propm,. 
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EXTRACT is a part of a writing. 
This is not evidence, because the 
.Aole of the writing may explain the 
part extracted so as to give it a dif. 
ferent sense. 

EXTRADITION, ci"il laID, is 
the act of sending by authority of 
law, a person accused of a crime to 
a foreign jurisdiction where it was 
committed, in order that he may be 
tried there. Merl. Rep. h. t. By 
the constitution and laws of the 
United States fugitives from justice, 
(q. v.) may be demanded by the 
executive of one state where the 
crime has been committed from that 
of another where the accused is. 
Const. United States, art. ~ s. 2, 2 j 
3 Story, Com. Const. U. S. § 1801 
et seq. The government of the 
United States is bound by some 
treaty stipulations to surrender cri. 
minals who take refuge within the 
country, but independently of such 
conventions, it is questionable whee 
ther criminals can be surrendered. 
1 Kent, Com. 3f\ j 4, John. C. R. 
106 j 1 Amer. Jurist, 297 j 10 Serg. 
& Rawle, 125 j 2:l Amer. Jur. 330 j 
Story's Confl. of Laws, p. 520 ; 
Wheat. Intern. Law. 111. 

EXTRAJUDICIAL, that which 
does not belong to the judge or his 
jurisdiction, notwithstanding which 
he takes cognizance of it. R'ttraju. 
dicial judgments and acts are abso
lutely void. Vide Coram nonjfJdice, 
and Merl. Repert. mots ExOOs de 
Pouvoir. 

EXTRAVAGANTES, canonla ... 
This is the name given to the consti. 
tutions of the popes posterior to the 
Clementines i they are thus called 
quaA tHlffante. ezlra corp,,. juri., 

PAC 

to express that they were out of the 
canonical law, which at first con
tained only the decrees of Gratian ; 
afterwards the decreta Is of Gregory 
IX., the sexte of Boniface VIII., the 
Clementines, and at last the extrava
gantes were added to it. There are 
the extravagantes of John XXII., 
and the common extravagantes. The 
first contain twenty epistles, decretaIs 
or constitutions of that pope, divided 
under fifteen titles, without any sub
division into books. The others are 
epistles, decretaIs or constitutions of 
the popes who occupied the holy see 
either before or after John XXII.; 
they are divided into books like the 
decreta Is. 

EXTREMIS. When a persoD is 
sick beyond the hope of recovery. 
and he afterwards dies, he is said to 
be in extremis. A will made in this 
state is liable to be impeached i but 
it' made without undue influence by 
a person of sound mind, it is valid. 
The declarations of persons in ex
tremis, when made wit~ a full con
sciousness of approaclllng death, are 
admissible in evidence when the 
death of the person making them is 
the subject of the charge, aad the 
circumstances of the death the sub
ject of such declarations. 2 B. & 
C. 605; S. C. 9 Engl. C. L. Rep. 
196 ; and see 15 John. 286; 1 John. 
Rep. 159; 2 John. R. 31; 7 John.' 
95; 2 Car. Law Reposo 102; 5 
Wharf. R. 396, 7. 

EY. A watery place; water. Co. 
Litt. 6. 

EYOTT, a small island arising in 
a river. See I.land. 

EYRE. Vide JtUticiarii ltnIa-. 
ante •• 

F. 

P, pum.Amenl, in tAe Engli.A I this letter, on being admitted to the 
lew, formerly felons were branded benefit of clergy. 
and marked with a hot iron, with FACT, is an action; a thing 
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done. It is either simple or com· employed to seU goods or merchan· 
pound. A fact is simple when it dise consigned or delivered to him, 
expresses a purely material act un· by, or for his principal, for a com· 
connected with any moral qualifica. pensation, commonly called factor. 
tion; for example, to say Peter went age or commission. Paley on Ag. 
in his house, kissed his children, Vi; 1 Liverm. on Ag. 68 ; Story on 
took a book and went out, is to ex· Ag. § 33; Com. Dig. Merchant, B ; 
press four simple facts. A compound Mal. Lex Merc. tn; Beawes, Lex 
fact contains the materiality of the Merc. 44; 3 Chit. Com. Law, 193; 
act, and the qualification which that 2 Kent, Com. 622, note (d), 3d ed.; 
act has in its connexion with morals 1 Bell's Gum. 385, § 408, 409; 2 
and with the law. To say, then, B. & Ald. 143. He is also called a 
that Peter has stolen a horse is to commission merchant, or consignee. 
express a compound fact; for the When he resides in the same state 
fact of the stealing expresses at the or country with his principal, he is' 
same time, the material fact of taking called a home factor; and a foreign 
the horse, and of taking him with factor when he resides in a difJerent 
the guilty intention of depriving the state or country, 3 Chit. Com. Law, 
owner of his property and appro- 19:i; 1 T. R. 112; 4 M. & S. 576; 
priating it to his own use; which is 1 Bell's Com. 289, § 813. When 
a violation of the law of property. the agent accompanies the ship take 
Fact is also put in opposition to law; ing a cargo. abroad, and it is con· 
in every case which has to be tried signed to him for sale, and he is to 
there are facts to be established, and purchase a return cargo out of the 
the law which bean on those facts. proceeds, such agent is properly 
Facts are also to be considered as called a factor; he is, however, usu· 
material or immaterial. Material ally known by the name of a super. 
facts are those which are essential to cargo. Beawes, Lex Merc. 44, 47; 
the right of action or defence, and Liverm. on Ag. 69, 70; 1 Domat, 
therefore of the substance of the one b. 1,1. 16, § 3, art. 2. A factor du. 
or the other-these must always be fers from a broker, in some important 
proved; or immaterial, which are particulars, namely; he may buy 
those not essential to the cause of and sell for his principal in his own 
action-these need not be proved. name, as well as in the name of his 
Facts are generally determined by principal; on the contrary, a broker 
a jury; but there are many facts, must always buy and sell in the name 
which not being the principalmattera of his principal. 3 Chit. Com. ~w, 
in issue, may be decided by the 193,210, 541; 2 B. & Ald. 148, 
court; such, for example, whether 148; 8 Kent, Com. 622, note (d), 
a subprena has or has not been 3d ed. Again a factor is entrusted 
served; whether a party has or has with the possession, management, dis
not been summoned, &C. As to posal and control of the goods to be 
pleading material facts, see Gould, bought and sold, and has a special 
Pl. c. 3, s. 28. Vide Eng. Ecc. R. property and a lien on them; the 
401, 2, and the article Ci,.cum. broker, on the contrary, has usually 
dances. no such possession, management, 

FACTO, in fact, in contradistinc. control or disposal of the goods, nor 
tion to the thing being in law: it is any such special property nor lien. 
applied to any thing actually done. Paley on Ag. 13, (Loyd's ed.); 1 
Vide Ez TJoII facto. Bell's Com. 385. Before proceeding 

FACTOR, colllrGct., is an agent further, it will be proper to consider 
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the difference which exists in the lia
bility of a home or domestic factor 
end a foreign factor. By the usages 
of trade, or intendment of law, when 
domemc factors are employed in the 
ordinary business of buying and 
selling goods, it is presumed that a 
reciprocal credit between the prin
cipal and the agent and third persons 
has been given. When a purchase 
has been made by such a factor, he, 
as well as his principal. is deemed 
liable for the debt; and in case of a 
sale, the buyer is responsi ble both to 
'the factor and principal for the pur
chase money; but this presumption 
may be rebutted by proof of exclu
sive credit. Story, Ag. §§267,291, 
298; Paley, Ag. 243, 371; 9 B. & 
C. 78; 15 East, R. 62. Foreign 
f8.ctora, or those acting for principals 
residing in a foreign country, are 
held personally liable upon all con
tracts made by them for their em
ployers, whether they describe them
selves in the contract as agents or 
oot. In such Cases the presumption 
is, that the credit ill given exclusively 
to the factor. But this presumption 
may be rebutted by proof of a contrary 
agreement. Story, Ag. § 268; Paley, 
Ag. 248, 373; Bull. N. P. 130; 
Smith, Merc. Law, 66; 2 Liverm. 
Ag. 249; 1 B. & P. 368; 15 East, 
R. 62; 9 B. & C. 78. A fClctor is 
liable to duties, which will be first 
considered; and, afterwards a state
ment of his ri~hts will be made. 

1. Hi. dutl~ •• He is ~uired to 
use a reasonable exercise of skill and 
ordinary diligence in his vocation; 
in general, he has a right to sell the 
goods, bUt he cannot pawn them. 
He is bound to obey his instructions, 
but when he has none he may and 
ought to act according to the general 
usages of trade; sell for cash, when 
that is usual, or give credit on sales, 
when that is customary. He is bound 
to render a just account to his princi
pal, and to pay him the moneys he 
in:ay receive for him. 

PAC 

2. Hia riglat.. He has the right 
to sell the goods in his own name, 
and is, for many, if not for all pur
poses, between himself and third per
sons, to be considered as the owner 
of the goods. He may, therefore, 
recover the price of goods sold by 
him, in his own name, and conse
quently he may receive payment and 
give receipts, and discharge the debt
or, unless, indeed, notice has been 
given by the principal to the debtor 
not to pay. He has a lien on the 
goods for advances made by him and 
for his commissions. 

Mr. Bell, in his Commentaries, 
vol. 1, pa",oe 265, (5th ed.) lays down 
the following rules with regard to the 
rights of the principal, in those cases 
in which the goods in the factor's 
hands have been changed in the 
course of his transactions. 

1. When the factor has sold the 
goods of his principal, and failed be
fore the price of the goods has been 
paid, the principal is the creditor, and 
preferable to the creditors of the fac
tor. Cook's B. L. 4th ed. p. 400. 

2. Wben bills have been taken for 
the price, and are still in lhe f8.ctor'a 
hands, undiseounted at his failure; 
or where goods have been taken in 
return for those sold; the principal 
is entitled to thent, as forming DO 

part of the divisible fund. Willes, 
R.400. 

8. When the price has been paid 
in money, coin, bank-notes, &e., it 
remains the property of the principal, 
ifkept distinct as his. 5 T. R. 277 ; 
2 Burr. 1869; I) Ves. jr. 169; 2 
Mont. B. L. 288, notes. 

4. When a bill received for goods, 
or placed with the factor, has been dis
counted, or when money coming into 
his hands has been paid away, the 
endorsee of the bill, or the person re
ceiving the money, will be free from 
all claim at the instance of the prin
cipal. Vide 1 B. & P.539, 648. 

Ii. When the factor aink8 the name 
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of the principal entirely; as where this doctrine, as may be 8e8D by the 
he is employed to sell goods, and re- cue of Ex parte Sayers, I; Vea. jr. 
ceives a del credere commission, for 169. 
which he engages to r.aranty the A factor has DO right to barter the 
payment to the principa , it is DOt the goods of his principal, nor to pledge 
practice to coQllDunicate the names them for the purpose of raising JJlOo 

of the purchasers to the principal, ney for himself, or to secure a debt 
ucept where the factor fails. Under he may owe. But he may pledge 
these circumstances, the following them for advances made to his prin. 
points have been settled. 1. When cipal, or for the purpose of raising 
the factor fails, the principal is the money for him, or in order to re-im. 
creditor of the buyer, and has a di. burse himself to the IlIDOUDt of his 
rect action against him for the price. own lien. 2 Kent, Com. (3d ed.) 
Cook's B. L. 4UO; and vide Bull. N. 625 to 62S; 4 John. R. 103; Story 
P. 42; 2 Stra. 1182. But persons on Bailm. ~ 325, :i26,327. Another 
contracting with the factor in his oMi exceptiolr to the general rule that a 
name, and bona fide, are entitled to factor canDOt pledge the goods of his 
set off the factor's debt to them. 7 principal, is, that he may raise JJlOo 

T. R. 360.-2. Where the factor is ney by pledging the goods, for the 
, entrusted with the money or property payment of duties, or any other 
of his principal to buy stock, bills, charge or purpose allowed or justi. 
and the like, and misapplies it, the fied by the ussges of trade. 2 GalL 
produce will be the principal's, if 13; 6 Serg. & Rawle, 386; Paley 
clearlydistioguisbable. ;jM.&S.562. on Ag. 217; 3 F.sp. R. 182. 

6. When the factor purchases The legislature of Peonsy1vaniat 
goods for behoof of his principal, but by an act entitled "An act for the 
on his own general cnrrent account, amendment of the law relating to 
without mention of the principal, the factors," passed April 14, 1834, 
goods vest in the factor,and theprin. have made the following provisions. 
cipal hl)s only an obligation against This act is here inserted with a be
the factor's estate. But when the lief that it will be found useful to 
factor, after purchasing the goods, the commercial lawyer of the other 
writes to his principal that he has states. 
bought such a quantity of goods in § 1. Whenever, any person in. 
consequence of his order, and that trusted with merchandise, and hav
they are lying in his warehouse, or ing authority to sell or coosign the 
elsewhere, the property would seem same, shall ship or otherwise trans
to be yested in the principal. mit the same to any other person, 

It may, therefore, be laid down as such other person shall have a lieo 
a general rule, that when the property thereon-
remitted by the principal, or acquired I. For any money advanced, 01 
for him by his order, is found distin. negotiablo security given by him on, 
guishable in the hands of the factor, the faith of such consignment, to or 
capable of being traced by a clear for the use of the person in whose 
and connected chain of identity, in name such merchandise was shipped 
DO one link of it degenerating from a or transmitted. 
specific trust into a general debt, the II. For any money or negotiable 
creditors of the factor, who has be- security received for the use of such 
come bankrupt, have no right to the consignee by the person in whoee 
specific property. Much discrimina. name such merchandise was shipped 
lion is requisite in the application of or transmitted. 
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§ 2. But such lien shall not exist right and interest in such merchan. 
for any of the purposes aforesaid, if dise as was posseased or could haye 
such consignee shall have notice by been enforced by such consignee or 
the bill of lading or otherwise, be- factor against his pPincipal at the 
fore the time of such advance or re. time of making such deposit or on 
ceipt, that the person in whose name pledge, and further or other right or 
such merchandise was shipped or interest. 
transmit~, is not the actual owner § 5. Nothing in this act contained 
thereof. shall be construed' or takp.D-" 

§ 3. Whenever any consignee or I. To affect any lien which a con· 
mctor, having possession of mer- signee or factor may possess at law, 
chandise, with authority to sell the for the expenses and charges attend
same, or having possession of any ing the shipment or transmission and 
bill of lading, permit, certificate, re- care of merchandise consigned, or 
ceipt or order, for the delivery of otherwise intrusted to him. 
merchandise, with the like autho- II. Nor to prevent the actual 
rity, shall deposit or pledge such owner of merchandise from recover· 
merchandise or any part thereof, ing the same from such coll8ignee or 
with any other person, as a security factor, before the same shall have 
for any money advanced or negoti- been deposited or pledged as afore
able instl'1Jment given by him on the said, or from the assignees or trustees 
faith thereof; such other person of such consignee or factor, in the 
shall acquire by virtue of such con· event of his insolvency. 
tract, the same interest in and au· III. Nor to prevent such owner 
thority over the said merchandise, as from recovering any merchandise 80 

he would have acquired thercby if as aforesaid deposi&ed or pledged, 
such consignee or factor had been upon tender of the money, or of res
the actual owner thereof; Prooided, toration of any negotiable instrument 
That such person shall not have no· 80 advanced, or given to such con· 
tice by such document or otherwise signee or factor, and upon tender of 
before the time of such advance or such further sum of money, or of 
receipt, that the holder of such mer· restoration of such other negotiable 
chandise or document is not. the ac· instrument, if any, as may have been 
tool owner of such merchandise. advanced or given by such consignee 

§ 4. If any person shall accept or or factor to such owner, or on ten· 
take such merchandise or document der of a sum of money equal to the 
from any such consignee or factor, amount of such instrument. 
in deposit or pledge for any debt or IV. Nor to prevent such owner 
demand previously due by or exist. from recovering, from the person 
ing against such consignee or factor, accepting or taking such merchan. 
and without notice as aforesaid, and dise in deposit or pledge, any balance 
if any person shall accept or take or sum of money remaining in his 
such merchandise or document from hands as the produce of the sale of 
any such consignee or factor in de- such merchandise, after deducting 
posit or pledge, without notice or thereout the amount of money or the 
knowledge that the person making negotiable instrument 80 advanced or 
such deposit or pledge, is a consignee given upon the security theteof as 
or factor only, in every such case aforesaid. 
the person accepting or taking such § 6. If any consignee or factor 
merchandise or document in deposit shall deposite or pledge. any mer· 
or pledge, shall acquire the same chandise or document as aforesaid, 
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coosigned or intrusted to him as a 
aecurity for any money borrowed, or 
negotiable iDlitrument received by 
such consignee or factor, and shall 
apply and dispose of the same to his 
own use, in violation of good faith, 
and with intent to deii'aud the owner 
of such merchandise, and if any con
signee or factor shall with the like 
fraudulent intent, apply or dispose of 
to his own use any money or nego
tiable instrument, raised or acquired 
by the sale or other disposition of 
such merchandise, such consignee or 
factor shall, in every such case, be 
deemed guilty of a misdemeanor, 
and shall be punished by a fine not 
exceeding two thousand dollars, and 
by imprisonment for a term not ex
ceeding five years. 

FACTORAGE, the wages or al
lowances paid to a factor for his ser
vices; it is more usual to call this 
commissions. 

FACTORY, Scotch law, is a con
tract which partakes of a mandate 
and locatio operandum, and which is 
in the English and American law 
books discus8ed under the Litle of 
Principal and Agent. 1 Bell's Com. 
259. 

FACTUM, a deed; a man's own 
act and deed. When a man denies 
by his plea that he made a deed on 
which he is sued, he pleads non en 
factum, (q. v.) Vide Deed; Fllit. 

FACTUM, French laID, is a 
memoir which contains summarilv 
the fact on which a contest has hap
pened, the means on which a party 
founds his pretensions, with the refu
tation of the means of the adverse 
party. Vide Brief. 

FACULTY, ("ano,. lam. A li
cense; an alJthority. For example, 
the ordinary having the dispo.'Illl of 
all seats in the nave of a church, 
may grant this power, which when 
it is delegated, is called a faculty. to 
another. Faculties are of two kinds; 
first. when the grant is to a man and 
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his heirs in gross; secondly, when it 
is to a person and his heirs, as ap
purtenant to a house which he holds 
in the parish. 1 T. R. 429,432; 12 
Co. R. 106. 

FACULTY, Scotch law, is equi
valent to ability or power. The term 
faculty is more properly applied to 11 

power founded 011 the consent of the 
party from whom it springs, and not 
founded on property. Kames on Eq. 
504. , 
FAILURE~ A suspension of pay

ment; a neglect to fulfil commercial 
pecuniary engagements. According 
to the French code of commerce, art. 
4a7, every merchant or trader, who 
suspends payment, is in a state of 
failure. Vide Bankruptcy,· 11lII01. 
'DeRcy. 

FAILURE, commercial laID, sig
nifies the situation of a debtor who 
finds himself in the impossibility of 
paying his debts. Louis. Code, art. 
a52~, No. 15. See Bankrupt; In. 
.oIDeney; I'IBolfJent. 

FAILURE OF RECORD, plead
ing, practice. When a record is 
pleaded, and the plaintiff replies nul 
tiel record, upon which the defen
dant has a day assigned to produce 
it, if he fail to do it, then he is said 
to fail of record, and the plaintiff 
shall have judgment to recover. T. 
de la Ley. 

FAIR. A privileged market. In 
England fairs are granted by ~he 
king's patent. In the United States 
fairs are almost unknown. They are 
recognised in Alabama. Aik. Dig. 
409, note; ond iii North Carolina, 
where they are regulated by statute. 
I N. C. Rev. St. 2~2. See Domat, 
Dr. Public,liv. 1, t. 7, s. a, n. 1. 

FAIR PLAY MEN. About the 
year 1769, there was a tract of coun· 
try in Pennsylvania, situate between 
Lycoming creek and Pine creek, in 
which the proprietarips prohibited the 
making of surveys, as it WRS dQ.ubtful -, 
whether it had or had not been ceded 
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by the Indians; although settlements whatever, or under oolour of process 
there were forbidden, yet adventurers wholly illegal, without regard to any 
settled themselves there; being with· question whether any crime has been 
out the pale of ordinary authorities, committed or a debt due. 1 Chit. 
the inhabitants annually elected a tri· Pro 48. The remedy is, in order to 
bunal, in rotation, of three of their be restored to liberty, by writ of 
Dumber whom they denominated/air babea. corpu,; e.nd to recover dam. 
play men, who had authority to decide ages for the injury, by action oftres
all disputes as to boundaries. Their pass vi et armis. To punish the 
decisions were final nnd enforced wrong done to the public, by the 
by the whole community en mRSse. false imprisonment of an individual, 
Their decisions are said to have been the offender may be indicted. 4 
just and equitable. 2 Smith's Laws BI. Com. 218, 219; 2 Burr. 993. 
of Penn. 195; Sergo Land Laws, 77. Vide Bac. Ab. Trespass, D 3; Dane's 

FAIR PLEADER. Vide Beau Ab. Index, h. t, Vide Maliciou. 
Pleader. Prollecution I' Rtgular and lrregu. 

FAIT, con""yanci"g, a deed.law. lar Proceu. 
fully executed. Com. Dig. h. t.; FALSE JUDGMENT, Eng.laft'. 
Cunn. Diet. h. t. The name of a writ which lies when 

FAITH. Probity; good faith is a false judgment hRS been given in 
the very soul of contracts. Faith the county court, court baron, or other 
also signifies confidence, belief; as, courts not of record. F. N. B. 17, 
full faith and credit ought to be given 18. 
to the acts ofa magistrate while act. FALSE PRETENCES, crimi7ItJl 
iog within his jurisdiction, Vide latD, false representations and state· 
Bona .fide. ments made with a fraudulent design 

FALCIDIAN LA W, citlillaw, is to obtain" money, goods, wares and 
8. plebecist made during the reign merchandise," with intent to cheat. 
of Augustus, on the proposition of This subject may be considered under 
Falcidius, who was a tribune in the the following heads: 1. The nature 
year of Rome, 714. Its principal of the false pretence; 2, what must 
provision gave power to fathers of be obtained; 3, the intent. 
families to bequeath three·fourths of 1. When the false pretence is such 
their property, but deprived them of as to impose upon a person of ordi. 
the power tq give away the other nary caution, it will doubtless be 
fi>urth, which was to descend to the sufficient. 11 Wend. R. 557; but 
heir. The same rule, somewhat although it may be difficult to restrain 
modified has been adopted in Louis· false pretences to such as an ordi. 
iana; .. donations inter "ifJO' or more narily prudent 'man may avoid, yet 
tY C4IJIG," says the Civil Code, art. it is not every absurd or irrational 
1480, .. cannot exceed two-thirds of pretence which will be sufficient. 2 
the property of the disposer, if he East, P. C. 828. It is not necessary 
~ves at his decease, a legitimate that all the pretences should be false, 
child; one·half, if he leaves two chilo if one of them, per Ie, is sufficient to 
dren; and one.third, if he laaves three constitute the offence. 14 Wend. R. 
or R greater number." 541. And although other circum. 

FALSE IMPRISONMENT,torl,. stances may have induced the credit, 
Any intentional detention of the per· or the delivery of the property, yet it 
son of another, not authorised by IRW, will be sufficient if the false pref.l>nces 
is false imprisonment. It is any ilIe. had such an influence that without 
gal imprisonment, without any process them, the credit would not have been 
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given or the property delivered. 11 
Wend. R. 557; 14 Wend. R. 547; 
13 Wend. Rep. 87. The false pre· 
tences must have been used before the 
contract was completed. 14 Wend. 
Rep. 546; 13 Wend. Rep. 311. In 
North Carolina, the cheat must be 
effected by means of some token or 
false contrivance adapted to impose 
on an ordinary mind. 3 Hawks, R. 
6:.!0; 4 Pick. R. 171'1. 

2. The wording of the statutes of 
the several states on this subject is 
not the same, as to the acts which 
are indictable. In Massachusetts, the 
intent must be to obtain "money, 
goods, wares, merchandise, or other 
things." Stat. of 1815, c. 136. In 
New York, the words are "money, 
~s, or chattels, or other effects." 
Under this statute it has been holden 
that obtaining a signature to a note, 
13 Wend. R. 87, or an indorsement 
on a promissory note, 9 Wend. Rep. 
190, feU within the spirit of the sta· 
tute; and that where credit was ob· 
tained by false pretence, it was also 
within the statute. 12 John. R. 29:.!. 

3. There must be an intent to cheat 
or defraud some person. RuSs. & 
Ry. 317; 1 Stark. Rep. 396. This 
may be inferred from a false repre
sentation. 13 Wend. R. 87. The 
intent is all that is requisite; it is not 
necessary that the party defrauded 
should sustain any loss. 11 Wend. 
R.18. 

FALSE TOKEN. Vide Token, 
and 2 Stark. Ev. 563. 

FAL 

understanding with his former deb
tor, sells the land of the latter, ale 
though he has been paid the debt 
which was due to him. Falsehood 
by word is committed when a witness 
swears to what he knows not to be 
true. Falsehood is usually attendant 
on Crime. Roscoe, Cr. Ev. 36~. A 
slander must be false to entitle the 
plaintiff to recover damages. But 
whether a libel be true or false the 
writer or publisher may be indicted 
for it. Bul. N. P. ~; Selw. N. P. 
1047, note 6; 5 Co. 125; Hawk. 
B. 1, c. 73, s. 6. Vide Dig. 48, 10, 
:n ; lb. 2:l, 6, 2; Code, 9, 22, 20. 
It is a general rule that if a witness 
testifies falsely as to anyone material 
fact, the whole of his testimony must 
be rejected; but still the jury may 
consider whether the wrong state· 
ment be of such character, as to enti· 
tIe the witness to be believed in other 
respects. 5 Shipl. R. 267. 

TO FALSIFY, is to prove a thi~ 
to be false; ~s," to falsify a record, ' 
Tech. Dict.; Co. Litt. 104 b. To 
alter or make false a record. This 
is punishable at common law. Vide 
Forgery. By the ,ct of congress of 
April 30, 1790, s. 15, 1 Story's L. 
U. S. 86, it is enacted, that if any 
person shall feloniously steal, take 
away, alter, falsify, or otherwise 
avoid, any record, writ, process, or 
other proceedings in any of the courts 
of the United States, by means where
of any judgment shall be reversed, . 

FALSEHOOD is a wilful act or 
declaration contrary to truth. It is 
committed either by the wilful act 
of the party, or by dissimulation, or 
by words. It is wilful when the 
owner of a thing sells it twice, by 
different contracts to different indivi. 
duals, unknown to them; for in this 
the seller must wilfully declare the 
thing is his own, when hr knows 
that is not so. It is committed by 
dissimulation when a creditor has an 

made void, or not take effect, or if 
any person shall acknowledge, or 
procure to be acknowledged, in any 
of the courts aforesaid, any recog. 
nizance, bail, or judgment, in ~he 
name or names of any other person 
or persons not privy or consenting 
to the same, every such person, or 
persons, on conviction thereof, shall 
be fined not exceeding five thousand 
dollars, or be imprisoned not exceed· 
ing seven years, and be whipped not 
exceeding thirty.nine stripes. Pro-
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"ided newrthelell, that this act shall 
not extend to the acknowledgment of 
any judgment or judgments by any 
attorney or attorneys, duly admitted, 
for any person or persons against 
whom any such judgment or judg
ments shall be had or given. 

F ALSO RETORNO BREVIUM, 
old Ellt!lisl IUID. The name of a 
writ which might have been sued out 
against a sheriff, for falsely returning 
writs. Cunn. Dict. 

FAMILY, domt/Jlic relation/J, in 
n limited sense signifies the father, 
mOlher, lind children. In a more 
~xtensive sense it comprehends all 
the individuals who live under the 
authority of another, and inclndes 
the servants of the family. It is 
also employed to signify all the rela
tions who descend from a common 
ancestor, or who spring from a com
mon root. Louis. Code, art. 3522, 
No. 16; 9 Ve,;. 323. In the con
struction of wills, the word family, 
when applied to personal property is 
synonymous with kindred, or rela
tiona. It may, nevertheless, be con
fined to particular relations by the 
conte"t of the will, or may be enlarg

.ed by it, so that the expression may 
in some cases mean children, or next 
of kin, and in others may even include 
relations by marriage. 1 Rop. on 
Leg. 115; 1 Hov. Supp. 365, noteS 
6 nnd 7, to Brown v. Higgs, 4 Ves. 
708; 2 Ves. jr. llO; :3 East, Rep. 
172; 5 Veq. 156; 17 Ves. 255; 5 
M. & S. 126. Vide article Lega
tee " see Dig. Jib. 50, t. 16,1. H'5, 
8.2. 

FAMILY ARRANGEMENTS. 
This term has been used to signify 
an agreement made between R father 
and his son, or between brothers, to 
dispose of property in a different 
manner to that which would other
wise take place. In these cases 
frequently the mere relation of the 
parties will give effect to bargains 

. otherwise without adequate conside. 

PAM 

ration. 1 Chit. Pro 67; 1 Tum. &I 
RU88.13. 

FAMILY BIBLE, is a bible con
taining an account of the births, 
marriages, and deaths of the memo 
bers of a family. An entry by a 
father made in a bible stating that 
Peter his eldest son was bom in 
lawful wedlock of Maria his wife, at 
a time specified, is evidence to prove 
the legitimacy of Peter. 4 Campb. 
401. But the entry, in order to be 
evidence, must be an original entry, 
and, when it is not 80, the loss of the 
original must be proved before the 
copy can be received. 6 Serg. '" 
Rawle,I35. See 10 Watts, R. 82. 

FAMILY EXPENSES. The 
sum which it costs a man to main. 
tain a family. Merchants and tra
ders who desire to exhibit the true 
state of their affairs in their books, 
keep an exact account of familyex
penses which in case of failure is 
very important and at all times 
proper. 

FAMILY MEETINGS, or family 
C'..ouncil, in Louisiana, are meetings 
of at least five relations, or in default 
of relations of minors or other per
SODS on whose interest they are call. ' 
ed upon to deliberate, then of the 
friends of such minors or other per. 
sons. 

The appointment of the members 
of the family meeting is made by the 
judge. The relations or friends must 
be selected from among those domi· 
ciliated in the parish in which the 
meeting is held; the relations are 
selected according to their proximity, 
beginning with the nearest. The reo 
lation is preferred to the connection 
in the same degree, and among rela. 
tions of the same degree, the eldest is 
prefe! red. The under·tutor must also 
be present. 6 N. S. 455. 

The family meeting is held before 
a justice of the peace or notary 
public, appointed by the judge for 
the purpose. It is called for a fixed 
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day and hour, by citations delivered 
at least three days before the day 
appointed for the purpose. 

The members of the family meet
ing, before commencing their deli
berations, take an oath before the 
officer before w hom the meeting is 
held, to give their advice according 
to the best of their knowledge, touch. 
ing the interests of the person on 
whom they are called upon to deli· 
berate. The officer before whom 
the family meeting is held, must 
make a particular process-verbal of 
the deliberations, cause the members 
of the family meeting to sign it, if 
they know how to sign, sign it him· 
self, and deliver a copy to the parties 
that they may have it homologated. 
Civil Code of Louis. B. 1, tit. 8, c. 
1, s. 6, art. 305 to 311; Code Civ. 
B. 1, tit. 10, c. 2, II. 4. . 

FARE, signifies a voyage or pas
sage; in its modern application it is, 
the money paid for a passage. 

FARM, eMate" an indefinite quan
tity of land, some of which is culti
vated. :l Binn. 238. By the con
veyance of a farm will pass Il mes
suage, arable land, meadow, pasture, 
wood, &c. belonging to or used with 
it. 1 Inst. 5, a; Touch. 93; 4 
Cruise, :i21; Bro. Grants, 155 ; 
Plowd. 167. 

FARMER. One who is lessee 
of a farm. It is said that every les
see for life or years, although it be 
but of a small house and land, is 
called farmer. This word implies 
no mystery except it be that of hus· 
bandmen. Cunn. Dict. h. t. In 
common parlance, a farmer is one 
who cultivates a farm, whether he be 
the owner of it 01' not. 

FARO, orim. IO,D. There is a 
species of game called faro table 01' 

faro bank which is forbidden by law, 
in many states; and the persons who 
keep it for the purpose of playing for 
money 01' other valuable thing, may 
generally be indicted at common law 

47· 

FAT 

for a nuislUlcc. 1 Rogers's Ree. 68. 
It is played with cards in this man
ner: a paw of cards is displayed on 
the table so that the face of each 
card may be seen by the spectators. 
The man who keeps the bank, as it 
is termed, and who is called the 
banker, sits by the table with ano
ther pack of cards, aud a bag con. 
taining money, some of which is dis
played, or sometimes instead of 
money chip, or small piEl('.es of 
ivory or other substance, are used. 
The parties who play with the 
banker, are called punters or poin. 
teurs. Suppose the banker and 
A, a punter, wish to play for five 
dollars, the banker shuffles the pack 
which he holds in his hand while A 
lays his money intended to be bet, 
say five dollars, on any card he may 
choose as aforesaid. The banker 
then runs the cards alternately in 
two piles, one on the right the other 
on the left, until he reaches, in the 
pack, the card corresponding to that 
on which A has laid his money. If, 
in this alternative, the card chosen 
comes on the right hand, the banker 
takes up the money; if on the othe" 
A is entitled to five dollars from the 
banker. Several pel'SOns are usually 
engaged at the same table with the 
banker. 1 Rog. Rec. 66, note; 
EncycJ. Amer. h. t. . 

FATHER, domemo relali01l8. A 
man who has a child. A father is 
the natural guardian of his children, 
and bis duties by tbe natural law 
consilJt in maintaining and educating 
them during their infancy, and 
making a necessary provision fol' 
their happiness in life; these latter, 
however, are imperfect duties which 
the law does Dot enforce. By law, 
the father is bound to support his 
children if of sllfficient abilitv, (,V('Q 

though they hove property of their 
own. 1 Bro. C. C. 387 I 4 MIlS!l. 
R. 97 i 2 Mass. R. 415. But he is 
not bound, without some agreement, 
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to pay another for maintaining them. 
9 C. & P.497; nor is he bound to 
pay their debts, unless he has autho
rised them to be contracted. 38 E. 
C. L. R. HIS, n. See ~ Watts, R. 
366; 1 Craig. & Phil. 217 ; Bind; 
JVother; Partnt " but this obliga
tion ceases as soon as the child be
comes of age, unless he becomes 
chargeable to the public. 1 Ld. 
Ray. tlY9.-The rights of the father 
are to have authority over his chil
dren to enforce all his lawful com
mands, and to correct with moders

. tion his disobedient children. A 
father may delegate his power over 
the person of his child to a tutor or 
instructor, the better to accomplish 
the purposes of his education. This 

, power ceases on the arrival of the 
child at the age of twenty-one years. 
Generallv, the father is entitled to 
the services of his children during 
their minority. 4 S. &. R. 207. 

FATHER, PUTATIVE. Vide 
Plltati",. fatlu!r. 

FATHOM. A measure of length, 
equal to six feet. Vide hlepllUre. 

FAULT, ita contract" is an im
proper act or omission, which arises 
from ignorance, carelessness, or neg
ligence. The act or omission must 
not have been meditated, and must 
have caused some injury to another. 
~~ Elem. § 783. 

1. Faults or negligence are usually 
divided inlo, gross, ordinary, and 
slight: 1. Gross fault or neglect, 
consists in not observing that care 
towards others, which a mnn the 
least atteutive, usually takes of his 
owu affairs. Such fault may, in some 
cases, afford a prt'lJUmption of fraud, 
and in very gross cases it approaches 
80 near, as to be almost undistin
f(Uiilhable from it, especially when 
the facts seem hardlv consistent with 
nn honest intention.' But there may 
be a gross fault without fraud. 2 
Str. 1099; Story, Bailm. § 18-22; 
Toullier, 1.3, t. 3, § 2:n.-2. Ordi-

FAU 

nary faults consist in the omission of 
that care which mankind generally 
pay to their own concerns; that is 
the want of ordinary diligence.-3. 
A slight fault consists in the want of 
that care which very attentive per
sons take of their own affairs. This 
faull assimilates itself, and, in some 
cases, is scarcely distinguishable, 
from mere accident, or want of fore
sight. This division has been adopt
ed by common lawyers from the civil 
law. Although the civilians gene
rally agree in this di"ision, yet they 
are not without a difference of opin
ion. See Pothier, Observation gene
rale, sur Ie precedent Traite, et sur 
les suivants; printed at the end of 
his Traite des Obligations, where he 
cites Accurse, Alciat, Cujas, Duaren, 
D'Avezan, Vinnius and Heineccius, 
in support of this division. On the 
other side the reader is referred to 
Thomasius, tom. 2, Dissertationem, 
page 1006; Le Brun, cited by Jones, 
Bailm. 27; and Toullier, Droit Civil 
Fran~.ais, liv. 3, tit. 3, § 231. 

2. These principles established, 
different rules have been made as to 
the responsibilities of parties for 
their faults in relation to their con
tracts. They are reduced by Pothier 
to three. 

1. In those contracts where the 
party derives no' benefit from his 
undertaking, he is answerable only 
for his gross faults. 

2. 'In those contracts where the 
parties have a reciprocal interest, as 
in the contract of sale, they are re
sponsi~le for ordinary neglect. 

3. In those contracts where the 
party receives the only advantage, 
as in the case of loan for use, he is 
answerable for his slight fault. POtil. 
Observ. Generale; Traite des Oblig. 
~ 14~; Jones, Bailm. 119; Story, 
Bailm. 12. See also AylifJe, Pando 
108; Civ. C. Lou. 3522; 1 Com. 
Dig. 413; 5 lb. 184; Wesk. on Ins. 
370. 
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FAVOUR. Bias; partiality; leni., FEDERAL, gtmef'1lment. This 
ty; prejudice. The grand jury are term is commonly used to express a 
sworn to inquire into all offimces league or compact between two or 
which have been committed and of more states. In the United States 
all violations of law, without fear, the central government of the Union 

JafJour, or affection. Vide Grand is federal. The constitution was 
Jury. When a juror is influenced adopted "to form a more perfect 
by bias or prejudice so that there is I union" among the states, for the pur· 
not sufficient ground for a principal pose of self. protection and for the 
challenge, he may nevertheless be promotion of their mutual happiness. 
challenged for favour. Vide Claal. FEE FARM, Ellg. laVJ. Is a 
lrnge, and Bac. Ab. Juries, (E); Dig. perpetual farm or rent. 1 Tho. Co. 
50, 17, 156,4; 7 Pet. R. 160. Litt. 446, n. 5. 

FEALTY, fidelity, allegiance. FEE FARM RENT, contract" 
Under the feudal system, every Eng. "IVJ. When the lord upon the 
owner of lands held them of some creation of a tenancy reserves to 
superior lord, from whom or from himself and his heirs, either the rent 
whose ancestors, the tenant had reo for which it was before let to farm, 
ceived them. By this connexion the or at least one.fourth part of that 
lord became bound to prot(.'Ct the farm rent. It is called a fee form 
tenant in the enjoyment of the land rent, because a Jarn, rent is reserved 
granted to him; and, on the othf'r upon a gront in fee. 2 Inst. 44 • 
hand, the tenant was bound to be FEE, FEODUM or FEUDUM, 
faithful to his lord, and defend him from the French, fief; in eltate,. A 
against all his enemies. This obli. fee is an estate which may continue 
gation was called Jdelitn" or fealty. forever. The word fee is explained 
1 BI. Com. 366; :4 Bl. Com. 86; Co. to signify that the land, or other 
Litt. 67, b. subject of property, belongs to its 

FEAR, crim. la,,,, dread, con· owner, and is transmissible, in case 
sciousness of approaching danger. of an individual, to those whom the 
Fear in the person robbed is one of the law appoints to succeed him, un· 
the ingredients required to consti. der the appellation of heirs; and in 
tute.a robbery from the person, and case of corporate bodies, to those 
without this the felonious taking of who are to take on themselves the 
the property is a larceny. It is not corporate function; and from the 
Dece&llary that the owner of the pro- manner in which the body is to be 
perty should be in fcar for his own continued, are denominated succes· 
person, but fear of violence to the SOlS. 1 Co. Litt. 1, 271, b; Wright's , 
person of his child, 2 East, P. C. Ten. 147,150; 281. Com. 104, 106. 
718; or of his property, lb. 731; 2 Estates in fee are of several sorts, 
Russ. 72, 2, is sufficient; 2 RU88. and have different denominations, 
71 to 90. Vide Putting in Jear, according to their several natures 
and Ayl. Pando tit. 12, p. 106. and respective qualities. They may 

FEASTS, certain established pc- with propriety be divided into, 1, 
riods in the Christian church. For. fees simple; 2, fees determinable; 
merly the days of the feasts of saints 3, fees qualified; 4, fees conditional; 
were used to indicate the dates of in· and 5, fees tail. 
struments, and memorable events. 8 I. A fee simple is an interest which, 
TouH. n. 81. These are yet used in in reference to the ownership ofindi. 
England, there they have Easter \ viduals, is not restrained to any heirs 
~, Hilary term, &c. in particular, nor subject to any con· 
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dition or collateral determination, ex- qualified fee may at the same time 
cept the laws of escheat and the be a conditional fee. An estate lim
canons of descent, by which it may ited to a man and his heirs, to com
be qualified, abridged or defeated. 1 mence on the performance of a con
CA>. Lilt. 1~ b; Plowd. 557 ; 2 BI. dition, is also frequently described 
Com. 104,106; Hale's Analysis, 74. by this appellation. Prest. on Est. 
The word fee-simple is sometimes 476; Fearne,9. 
used by the best writers on the law, 5. As to fte-tail, see Tail. 
as contrasted with estates tail. 1 Co. FEES, compenMltion, are certain 
Litt. 19. In this sense, the term perquisites allowed by law to officers 
comprehends all other fees as well as concerned in the administration of 
the estate, properly, and, in strict justice, or in the performance of du
propriety of t~hnical language, is ties required by law, as a recom
peculiarly distinguished by this ap. pense for their labour anll trouble. 
pellation. Bac. Ab. h. t. The term fees differs 

:l. A determinable fee is an inte- from costs in this, that the former 
rest which may continue forever. are, as above mentioned, a recom
Plowd. 557; Shep. Touch. 97. It pense to the officer for his services, 
is a quality of this estate while it I and the latter, an indemnification to 
falls under this denomination, that it the party for money laid out and ex-
is liable to be determined by some pended in his suit. 11 S. & R. 2413. 
act or event, expressed on its limita- Vide Colt,; Colour of oJIice; Ez- .. 
tion, to circumscribe its continuance, action; EztortiOfl. 
or interfered by the law as bounding FEIGNED ACTION, prtl~tice, 
its extent; 2 BI. Com. 109; limita- is an action brought on a pretended 
tions to a man and his heirs, till the right, when the plaintiff has no true 
marriage of such a person shall take cause of action, for some illegal pur
place, ero. Jnc. 593; 10 Vin. Abr. pose. In a feigned action the words 
133; till debts shall be paid; Fearne, of the writ are true; it differs from 
187; until a minor shall attain the fal,t! action, in which case the words 
age of twenty-one years; 3 Atk. 74; of the writ are false. Co. Litt. 361, 
Ambler, :l04; 9 Mod. 28; 10 Vin. sect. 689. Vide Ficlitiou, action. 
Abr. :l03; Fearne, 342; are in- FEIGNED ISSUE, practice, i8 
stances of such a determinable fee. an issue brought by consent of the 

3. Qualified lee, is an interest parties, or the direction of a court of 
given on its first limitation, to a man equity, or such courts as possess equi
and to certain of his heirs, and not table powers, to determine before a 
to extend to all of them generally, jury some disputed right, which the 
nor confined to the issue of his body. court had not the power to try. 3 
A limitation to a man and Aill heir, Bl. Com. 452. 
on the part of hi, father, affords an FELO DE SE, criminal loID, a 
example of this species of estate. felon of himself; a self-murde~l'. 
Litt. ~ 354; 1 Inst. 27, a. 2:l0; 1 To be guilty of this offence the de
Prest. on Estates, 449. ceased must have had the will and 

4. A conditional fee, in the more intention of committing it, else he 
general aeception of the term, is committed no crime. As he is be
when, to the limitation of an estate, yond the reach of human laws, he 
a condition is annexed which renders cannot be punished; the English 
the estate liable to be defeated. 10 law, indeed attempts to inflict a pun
Rep. 95, b. In this application of ishment by a barbarous burial of his 
tbe term, either a determinable or body, and by forfeiting to the kill! 
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the property which he owned, and comes into a free state, even without 
which would belong to his relations. the consent of her master, and. is 
Hawk. P. C. c. 9; 4 B1. Com. 189. delivered ofa child, the latteris free. 

FELON, crime" one convicted Vide Feminine; Gendt:r; Ma&cu. 
Bnd sentenced for a felony. A felon li'l~. 
is infamolls and cannot fill Rnyoffice FEME, or more properly, FEM· 
or become a witness in any case, un· ME. Woman.' This word is fre· 
less pardoned, except in cases of abo quently used in law. Bartm aml 
solute necessity for his own preserva. feme, husband and wife; feme corer' 
tion and defence, as, for example, an a married woman; feme ,ole, a 
flffidavit in relation to the irregularity single woman. . 
of a judgment in a cause in which he FEME COVERT. A married 
is a party. 2 Salk. R. 461 ; 2 Str. woman. Coverture subjects a feme 
)1413; Martin~s R. 25; Stark. Ev. covert to some duties and disabilities, 
part 2, tit. Infamy. As to the effect and gives her some rights and im. 
of a conviction in one state, where munities to which she would not he 
the witness is offered in another, see entitled as a feme sole. These have 
17 Mass. R. 515; 2 Harr. & M'Hen. been considered under thp. articles, 
R.l~O, 378; 1 Harr. & Johns. R. Marriaee, (q. y.) and Wife, (q. v.) 
672. FEME SOLE. A single or un-

FELONIOUSLY, plending.;- married woman. A married woman 
this is a technical word which must may sue and be sued at law, and will 
be introduced into every indictment be treatpd as a feme sole, when the 
for a felony, charging the offence to husband is cil1iliter mortua", Bac.
have been commiued feloniously, no Ab. Baron and Feme, M; see article, 
.other word, nor RPy circumlocution Parti" to Actiou, part 1, section 
will supply its place. Com. Dig. In· J, § 7, n. 3; or where, as it has 
dictment, G 6; Bac. Ab. Indictment; been decided in England, he is an 
G 1; ~ Hale, 172, l'i4; Hawk. B. alien and hos left the country, or has 
2, c. 25, s. 55; Cro. C. C. 37; never been in it. 2 Esp. R. 554; 1 
Burn's Just. Indict. ix.; Williams's B. & P. 357. And courts of equity 
Just. Indict. iv.; Cro. Eliz. 19:i; 6 will treat a married woman as a 
Co. 121; 1 Chit. Cr. Law, 242. feme sole, so as to enable her to sue 
FELONY~ crime., is an offence or be sued whenever her husband 

which occasions a total forfeiture of has abjured the realm, been trans
either lands or goods or both at c6m· ported for felony, or is civilly dead. 
mon law; and to which capital or And when she hRS a separate proper. 
-other punishment may be superad- ty she may sue her husband, in re
ded according to the degree of guilt. spect of such property, with the as-
4 BI. Com. 94, 5; 1 Russ. Cr. ·42; sistance oC a next friend of her own 
1 Chit. Pract. 14; Co. Litt. 891 ; 1 selection. Story, Eq. PI. § 61 ; Story, 
Hawk. P. C. ch. 37; 6 Wheat. R. Eq. Jur. § t:~68, ana see article 
153, 159. Parli,., to a Imit in ~tJit!l, ~ 1, n. 2. 

FEMALE. An animal of the sex FEME SOLE TRADER. A 
which bears young. It is a general married womon who trades and deals 
rule, that the young of female ani. on her own account, independently of 
mals which belong to us, arc ours, her husband. By the custom of Lon· 
nam fatUI 'Delltrem ,equitllr. Inst. don a feme covert being a .ole trader, 
2, I, 19; Dig. 6, 1,5,2. The rule may sue and be sued in the city 
is, in general, the same with regard courts, as a feme sole, with reference 

.to slaves, but when a female slave to her transactions in London. Hac. 
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Ab. Baron and Feme, M. In Penn· Date animals which are not usually 
sylvania where any mariners or tamed. Such animals belong to the 
others go abroad leaving their wives person who has captured them only 
at shop-keeping, or to work for their while they are in his power; for if 
livelihood at any other trade, all such they regain their liberty his property 
wives are declared to be feme sole in them instantly ceaaes, unless they 
traders, with ability to sue and be have araimum reDerteradi, which is to 
sued, without naming the husbands: be known only by their habit of re
Act of February 22, 1718. SeePoth. turning. 2 BI. Com. 386; 3 Binn. 
De la puissance du mari, n. 20. 546; Bro. Ab. Propertie, 37; Com. 

FEMININE. What belongs to Dig. Biens, F; 7 Co. 17, b; 1 Chit. 
the female sex. When the feminine Pro fi7; Inst. 2, 1, 15; 13 Vin. Abo 
is used, it is generally confined to fe. 207. Property in animals fere no. 
males; as, if a man bequeathed all lure is not acquired by hunting them 
his mares to his son, his horses would and pursuing them; if, therefore, 
not pass. Vide Gender; Mara; Ma,. another person kill such animal in 
culine. the sight of the pursuer, he has a 

FEOD. Vide Fief or Feud. right to appropriate it to his own use. 
FEOFFMENT, cora'Dtyancing, is 3 Caines, 175; but if the pursuer 

a gift of any corpOreal heredita. brings the animal within his own 
ments to another. It also signifies control, as by entrapping it, or 
the instrument or deed by which such wounding it mortally, so as to reno 
hereditament is conveyed. This in. der escape impossible, it then belongs 
strument was used lUI one of the to him. lb. Though if he abandoD8 
earliest modes of conveyance of the it, another person may afterwards ac
common law. It signified, original. quire property in the animal. 20 Johu. 
Iy, the grant of a feud or fee; but it 75. The owner ofland has a quali. 
became, in time, to signify the grant fied property in animals ferm Daturm, 
of a free inheritance in fee, respect when in consequence of their inabil. 
being had to the perpetuity of the ity and youth, they cannot go away. 
estate granted, rather than to the 2 BI. Com. 394; Hac. Ab. Game. 
feudal tenure. The feoffment was Vide Whelp. 
likewise accompanied by livery of FERM or FEARM. By this an
seisin. The conveyance by feoif. cient word is meant land, fundus, (q. 
ment, with livery of seisin, has long v.) and, it is said, houses and tene
since become obsolete in England, ments may pass by it. Co. Litt. :; a. 
and in this country it has not been FERRY. A place where persoD8 
used in practice. Cruise, Dig. t. 32, and things are taken acl"088 a river 
c. 4, s. 3; Touchs. ch. 9; 2 Bl. or other stream in boats or other 
Com. 20; Co. Litt. g; 4 Kent, vessels, for hire. In England a ferry 
Com. 467; Perk. ch. 3; Com. Dig. is considered a franchise which can· 
h. t.; 12 Vin. Ab. 167; Bac. Ab. h. not be set, up without the king's 
t. in pr ,. Doel. Plac. 271 ; Dane's Ab. license. In most, perhaps aU the 
C. 104, a. 3, S. 4. He who gives or United States, ferries are regulated 
enfeoffs is called the feoffor; and by statute. The termini of a ferry 
the person cnfeotred is denominated are at the water's edge. 15 Pick. 
the feofee. 2 BJ. Com. 20. R. 254; and see 8 Green!. R. 367; 

FERlE BESTIlE. Wild beasts. 4 John. Ch. R. 161; 2 Porter, R. 
See Anima'" ,. F,re nature. 296; 7 Pick. R. 448; 2 Car. Law 

FERlE NATURlE. Of a wild Repos. 69; 2 Dev. R. 403; 1 Murph. 
nature. This term is used to desig. R. 279; 1 Hayw. R. 457; Vin. Ab. 
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h. t.; Com. Dig. Piscary B; 6 B. 
& Cr. 703; 1:& East, R. a33; 1 
Bail. R. 469; 3 Watts, R. 219; 1 
Yeates, R. 167; 9 S. & R.26. 

FERRYMAN. One employed in 
taking persons across a river or other 
stream, in boats or other contrivances 
at a ferry. The owner of a ferry is 
not considered a ferryman, when it 
is rented and in the possession of a 
Jenant. Minor, R. 366. Ferrymen 
are considered as common carriers, 
and are therefore the legal judges 
to decide when it is proper to pass 
over or not. 1 M'Cord, R. 444; Id. 
167; 1 N. & M.19;:.! N. & M.17. 
They are to regulate how the prop· 
erty to be taken across shall be put 
in their boats or tlats, 1 M'Cord, 157; 
and as soon as the carriage is fairly 
on the drop or slip of a flat, although 
driven by the owner's servant, it is 
in possession of the ferryman, and he 
is answerable. 1 M'Cord's R. 439. 

FESTINUM REMEDIUM. A 
speedy remedy. This is said of those 
cases where the remedy for the reo 
dress of an injury is given without 
any unnecessary delay. Bac. Ab. 
Assise, A •. 

FETTERS, a sort of iron put on 
the legs of malefactors, or persons 
accused. When Il prisoner is brought 
into court to plead he shall'not be 
put in fetters. 2 lost. 315; 3 Inst. 
84; 2 Hale, 119; Hawk. b. 2, c. 
28, s. 1; Kel.; 10; 1 Chitty's Cr. 
Law,417. An officer having arrest· 
ed a defendant on a civil suit, or a 
person accused of a crime, has no 
right to handcuff him unless it is 
necessary, or he had attempted to 
make his escape. 4 B. & C. 596; 
10 En~l. C. L. Rep. 412, S. C. 

FEUD. This word, in Scotland, 
signifies a combination of kindred to 
revenge injuries or affronts done to 
any of their blood. 

FEUDAL, a term applied to what. 
ever concerned a feud; as feudal 
k", " feudal rigldl. 
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FEUDAL LAW. By this phrase 
is understood a political system ~hich 
placed men and estates under hierar. 
chical and multiplied distinctions of 
lords and vassals. The principal 
features of this system were the fol. 
lowing. 

The right to all lands was vested 
in the sovereign. These were par. 
celled out among the great men of 
the nation by its chief, to be held of 
him, so that the king had the Domi. 
nu IR dirf'cillm, and the grantee or vas
sal, had what was called Domin"", 
utile. It was a maxim nulle terre 
Itlnl ,eigneur. These tenants were 
bound to perform services to too king, 
generally of a military character. 
These great lords again gnmted parts 
of the lands they thus acquired, to 
other inferior vassals, who held under 
them, and were bound to perform 
services to the lord. 

The principles of the feudal law 
will be found in Littleton's Tenures; 
Wright's Tenures; 2 Blackstone's 
Com. c. 5; Dalrymple's History of 
Feudal property; Sullivan's Lec. 
tures; Book of Fiefs; Spellman, 
Treatise of Feuds and Tenures; I.e 
Grand Coutumier; the Salic Laws; 
The Capitularies; Las Etablissemens 
de St. Louis; Assises de Jerusalem; 
Poth. Des Fiefs i Merl. Rep. Feoda· 
lite; DolI07., Diet. Feodalite. 

In the United States the Feudal 
law never was in its full vigor, 
though some of its principles are still 
retained. "Those principles are so 
interwoven with every part of our 
jurisprudence," says Ch. J. Tilgh. 
man, 3 S. & R. 447," that to at· 
tempt to eradicate them would be to 
destroy the whole. They are massy 
stones worked into the foundation 
of our legal edifice. Most of the 
inconveniences attending them have 
been removed, and the few that re
main can be easily removed, by aets 
of the legislature." See 3 Kent, 
Com. 509, 4th ed. 
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FIAR, ira the Scotch laID, is he, and allerwards acquires a defective 
who'Jll property is burdened with a title, is remitted to his former good 
life.rent. Ersk. Pro of L. Scot. B. title; that one thing done to-day, is 
2, t. 9, s. 23. considered as done at a preceding 

FIAT, ira practice, is an order of, time by the dOctrine of rl:latio,,; 
a judge, or of an officer, whose au- that because one thing is proved, 
thority, to be signified by his signi. another shall be presumed to be 
ture, is necessary to authenticate the true, which is the case in all pre
particular acts. BumptionB; that the heir, executor 

FICTION OF LAW, is the as- and administrator, stand by rrpre
sumption that a certain thing is true, Btmtation, in the place of the 
and which gives to a person or thing, dccf'.ased; are all fictions of law. 
a quality which is not natural to it, "Our various introduction of John 
and establishes, consequently, a cer· Doe and Richard Roe," says Mr. 
tain disposition, which without the Evans, (Poth. on Ob. by Evans, vol. 
fiction would be repugnant to reason ii., p. 4:1,) " our solemn process upon 
and to truth. It is an order of things disseisin by Hugh Hunt; our casual· 
which docs not exist, but which Ihe Iy losing and finding a ship (which 
law prescnbes or authorises; it dif- never was in Europe,) in the parish 
fers from presumption, because it of St. Mary Le Bow, in the ward 
establishes as true, something which of Cht'.ap; our trying the validity of 
is false; whereas presumption supplies a will by an imaginary wager of 
the proof 01 something true. Dalloz, five pounds; our imagining and com
Dict. h. t. Fictions were invented passing the king's dt'ath, by giving 
by the Roman pretors, who, not pos· information which may dereat an at
sessing the power to abrogate the tack upon an enemy's settlement in 
luw, were nevertheless willing to de. the antipodes; our charge of picking 
rogate from it, under the preten~e of a pocket, or forging a bill with force 
aoingequity. Fiction is the resoul'se and arms: of neglecting to repair a 
of weakness, which, in order to 01>- bridge, against the peace of our lord 
tain its object, assumes ns a fact, the king, his crown and dignity; are 
what is known to be contrary to circumstances, which, looked at by 
truth: when the legislator desires to themselves, would convey an impres
accomplish his object he need not sion of no very favourable nature, 
feign, he commands. Fictions of with respeet to the wisdom of our 
law owe their origin to the legi!!lative jurisprudence." Vide 13 Vin. Ab. 
usurpations of the bench. 4 Bonth. 209; Merl. Rep. h. t.; Dane's Ab. 
Ev. aoo. It is said that every fie· Index, h. t.; ond Rey, des Inst. de 
tion must be framed according to the I' Augl. tome 2, p. 219, where he Be

ndes of law, and that every legal fie. verely censures these fictions as abo 
tion must hove equity for its object. surd and useless. 
10 Co. 42; 10 Price's R.154; Cowp. FICTITIOUS ACTIONS, prac-
177 ; and, to prevent their evil effects, ticI', are suits brought on pretended 
they are not allowed to be carried rights. They arc IIDmetimes brought, 
furthnr than the reasons which intro. usually on II. pretended wager, for 
duced them necessarily require; 1 the purpose of obtaining the opinion 
Lill. Ab. 610; 2 Hawk. :3tO. The of the court on apointofla\v. Courts 
law abounds in fictions. That an of justic,c were constituted for the 

. estnte is in abf'yance " the doctrine purpo~ of deciding really existing 
of re11litff'r, by which a party who questions of right between parties, 
has been disseised of his freehold, and they are not bound to answer 
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whatever impertinent questions per- Bac. Read. 19; 1 Madd. Ch. 446, 
tons think proper to ask them in the 7. 
form of an action on a wager. 12 FIDEJUSSOR, ci"il late, is one 
East, 248. Such an attempt has been who becomes security for the debt 
held to be a contempt of court; and of another, promising to pay it in 
Lord Hardwicke in such a case com- case the principal does not do so. He 
mitted the parties and their auor- differs fromaco.obligor in this that the 
neys. Rep. Temp. Hardw. 237. See latter isequally bound to a debtor with 
also Comb. 4:45; 1 Co. 83; 6 Cranch, his principal, while the former is not \ 
147,8. Vide Feigned actiOnl. The liable till the principal haS failed to 
court of the king's bench fined an fulfil his engagement. Dig. 12,4, 4 ; 
attorney forty pounds for stating a lb. 16, 1,13; lb. 24, 3, 64; lb. 38, 
special case for the opinion of the 1,37; lb. 50, 17,110; and 14,6, 
court, the'greater part of which state- 20; Hall's Pro 33; Dunl. Ad. Pro 
ment was fictitious. 3 Barn. & Cr. 300; Clerke's Prax. tit. 63, 4, 5. 
697; S. C. 10 E. C. L. R. 193. The obligation of the fidejussor was 

FICTITIOUS PAYEE,eontraet,. an accessory contract, for, if the 
A supposed person who has no ex- principal obligation was not previous
istence. When the name of a ficti- ly contracted, his engagement then 
tious payee has been used, in making took the name of mandate. ~. 
a bill of exchange, and jt has been Elem. ~ 872; Code Nap. 2012. 
indorsed in such name, it is consider- FIDUCIA, eiDillaw, is a contract 
ed as having the effect of a bill pay. by which we sell a thing to some one, 
able to bearer, and a bona fide holder that is, transmit to him the property 
ignorant of that fact may recover on of the thing with the solemn forms of 
it, against all prior parties who were emancipation, on condition that he will 
privy to the transaction. 2 H. Bl. sell it back to us. This species of 
178,288; 3 T. R. 174,182,481; contract took place in the emancipa. 
3 Bro. C. C. 238. Vide Bil" oj Ez· tion of children, in testaments, and in 
oItange, ~ 1. pledges. Poth. Pando h. t. 

FIDEICOMMISSUM, ciml law, FfDUCIARY. This term is bora 
is a gift which a man makes to ano- rowp.d from the civil law. The Ro. 
ther, through the agency of a third man laws called a fiduciary heir, the 
person, who is requested to perform person who was instituted heir, and 
the desire of the giver. For exam· who was charged to deliver the suc· 
pIe, when a testator writes, "I insti. cession to a person designated by the 
tute for my heir Lucius Tirius," he testament. Metl. Repert, h. t. But 
may add, "I pray my heir Lucius Pothier, Pando vol. 22, h. t., says that 
Titius'to deliver, as soon as he shall fiduciariu, heres properly signifies 
be able, my succession to Caius the person to whom a testalor has 
Beius: rim igitur aliqui, acripurit sold his inheritance, under the condi. 
Luciul Titiua here, eato,' potest tion that he should sell it to another. 
adjicere, rogo Ie Luei Titi, ,II rim Fiduciary may be defined to be, in 
polen, 1&ereditalem meam adire, eam trust, in confidence. The bankrupt 
Caio Seeio reddaa, re,tiluuI. Inst. act of the United States, passed Au-
2, 23, 2; vide Code 6, 42. Fidei. gust 19, 1841, enables .. all persons 
commissa were abolished in Louisi. residing in the United States, owing 
ana by the code. 5 N. S. 302. The debts which shall not have been cre· 
uael of the common law, it is said, ated in consequence of a defalcation 
were borrowed from the Roman as a public officer, or as executor, 
,ftdeieommillum. 1 Cru. Dig. 388; administrator, guardian or trustee, or 

VOL. 1.--48. 
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while acting in any other fiduciary certain, (being the return day therein 
capacity," to take the benent of that mentioned,) to render to the said 
act. Sect. 1. See:l Mete. R. 343. plaintiff his debt and damages afore-

FIEF or FEUD. In its origin, said, whereof the said defendant is 
a fief was a district of country, allot- convict. It must be tested in the 
ted to one of the chiefs who invaded name of the officer as directed by the 
the Roman empire, as a stipend or constitution or laws; as, "Witness 
reward; with a condition annexed the honourable John B. Gibson, our 
that the possessor should do service chief justice, at Philadelphia, the 
faithfully both at home and in the tenth day of October, in the year of 
wars, to him by whom it was given. our Lord one thousand eight hundred 
2 BI. Com. 41); Encyclopedie, h. and thirty-nine." It must be signed 
t.; Merl. Rep. h. t. by the prothonotary, or clerk of the 

FIERI FACIAS, practice, is court, nnd sealed with its sear. The 
the name of a writ of execution. It signature of the prothonotary, it has 
is so called because when writs were been decided in Pennsylvania, is not 
in Latin, the words directed to the indispensable. The amount of the 
sheriff, were, quod fieri jacitu de debt, interest, and costs, must also be 
bani, et calalli" &c. that you cause endorsed on the writ. This form 
to be made of the goods and chattels, varies as it is issued on a judgment 
&c. Co. Litt. 290 b. The founda- in debt, and one obtained for damages 
tion of this writ is a judgment for merely. The execution being found. 
debt or damages, and the party who ed on the judgment must, of course, 
has recovered such a judgment is follow, and be warranted by it. .2 
generally entitled to it, unless he is Saund. 72 h, k; Bing. on Ex. 186; 
delayed by the .stay of execution hence, where there is more than one 
which the law allows in certain cases plaintiff or defendant, it must be in 
after the rendition of the judgment, or the name of all the plaintifiS, against 
by proceedings in error. This sub- all the defendants. 6 T. R. 525. It 
ject will be considered with regard is either for the plaintiff or the defen
to, 1, the form of the writ; 2, its dant. When it is against an E.'xecu
effects; 3, the manner of executing it. tor or administrator, for a liability of 

1. The writ is issued in the name the testator or intestate, it is conform
of the government, as requirE.'d by able to the judgment, and must be 
the constitution, and directed to the only against the goods of the deceas
sheriff, commanding him that of the ed, unless the defendant has made 
goods and chattels (and, where lands himself personally liable by his false 
are liable for the payment of debts, pleading, in whirh case the judgment 
as, in Pennsylvania, of the lands and is de boni, 'e,talon. Ii, d Ii non, U 
tenements) of the defendant, therein bani' proprii" and the fieri facias 
named, in his bailiwick, he cause to must conform to it. 4 Serg. & Rawle, 
be levied as well a certain debt of 394; 18 John. 502; 1 Serg. '" 
-- dollars, which the plaintiff, Rawle, 453; 1 Dall. 481 ; and see 
(naming him,) in the court of--, Tidd's Pro 933; Com. Dig. Pleader, 
(naming it,) recovered against him, 2 D. 15; 1 Hayw. 298; 2 Hayw. 
as -- dollars, like money which to 112. 
the said plaintiff were adjudged for 2. At common law the writ bound 
his damage!.', which he had by the the goods of the defendant or party 
detention of that debt, and that he, against whom it was issued, from 
(the sheriff,) have that money before the teste day; by which must be un
the judges of the said court, on a day derstood that the writ bound the pro-
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perty against the party himself, and Huult. He may, however, enter 
all claiming by assignment from, or the house, if it be open, and, being 
by representation under hirn; 4 East, once lawfully entered, he may break 
R. 538; 80 that a sale by the de. open an inner door or chest to seize 
fendant of his goods to a bmla -'ide the goods of the defendant, even 
purchaser, did not protect them from without any request to open them. 
afieri fucUu tested before, although 4 Taunt. 619; 3 B. & P. 22:~; Cowp. 
not issued or delivered to the sheriff 1. Although the sheriff is authorised 
till after the sale; Cro. Eliz. 174; to enter the house of the party to 
Cro. Jac. 451; 1 Sid. 271. To search for goods, he cannot enter that 
remedy this manifest injustice, the of a stranger, for that purpose, with. 
statute offrauds, 29 Car. II. c. 3, s. out being guilty of a trespass, unless 
HI, was passed. The principles of the defendant's goods are actually in 
this statute have been adopted in most the house. Com. Dig. Execution, C 
ofthp.states, Gritr. Law Reg. answers 5; 1 Marsh. R.565. The sheriff 
to No. 39, under No. III. The sta· may break the outer door of a bam ; 
tute eoacts "that no writ of jieri 1 Sid. 186;, S. C. 1 Keb. 689; or of 
jacitU, or other writ of execution a store disconnected with the dwelling
shall bind the property of the goods house, and forming no part of the 
of the party, against whom such writ curtilage. 16 Johns. R. 287. The 
of execution is sued forth, but from ji. fa. may be executed at any time 
the time that such writ shall be deli. before, and on the return day, but 
vered to the sheriff, under-sherifF, or not on Sunday, where it is forbidden 
coroners, to be executed; and for the by statute. Wats. on Sheriffs, 173; 
better manifestation of the said time, 5 Co. 92 ; Com. Dig. Execution, c. 5. 
the sheriffs, &c., their deputies, or Vide Wats. on Shere ch. 10; 
agents, shall upon the receipt of any Bing. Ex. c. I, S. 4; Gilb. on Exec. 
such writ, (without fee for doing the Index, h. t.; Grah. Pro 321; Troub. 
same,) endorse upon the back thereof, & Hal. Pro Index, h. t; Com. Dig. 
the day of the month and year, Execution, C 4; Process, F 5, 7 ; 
whereon he or they received the Caines's Pro Index, h. t.; Tidd's Pro 
same." Vide 2 Binn. R. 174; 2 Index, h. t.; Sell. Pro Index, h. t. 
Serg. & Rawle, 157; 2 Yeates, 177; FIERI FECI, in practi('e, is the 
8 Johns. R. 446; 12 Johns. R. 3tO; return which the sheriff, or other 
I Hopk. R. 368; 3 Penn". R. 247; proper officer, makes to certain writs, 
3 Rawle, 401; I Whart. R. 377. signifying," I have caused to be 

3. The execution of the writ is made." When the officer has made 
made by levying upon the goods and this return, a rule may be obtained 
chattels of the defendant, or party upon him, aner the return day, to 
against whom it is issued; and, in pay the money into court, and if he 
general, seizing a part of the goods withholds payment, an action of debt 
in the name of the whole on the pre. may be had on the return, or assump
mises, is a good seisure of the whole. sit for money had and received may 
Ld. Raym. 725; 2 Serg. & Rawle, be sustained against him. 3 Johns. 
142; 4 Wash. C. C. R. 29; but see R.183. 
I Whart. Rep. 377. The sheriff FIGURES, are numerals. They 
cannot break the outer door of a are either Roman, made with let. 
house for the purpose of executing a ters of the Alphabet, for example, 
fieri facia" I) Co. 92; nor can a MDCCLXXVI; or they are Arabic, 
window be broken for this purpose, as follows, 1776. Roman figures 
W. Jones, 429. See articles Door; may be used in contracts and lllw 
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proceedings, and they will be held side of the centre of the worked part 
valid i but Arabic figures, probably of the road, although the whole of the 
owing to the ease with which they smooth or most travelled path may 
may be counterfeited, or altered, have be upon one side of that centre. 7 
been holden not to be sufficient to Wend. 185. 
express the sum dlJe on a contract; FIN DE NON RECEVOIR, 
and indictments have been set aside French larD. It is an exception or 
because the day or year was express. plea founded on law, which without 
ed in figures. 13 Vine Ab. 210; 1 entering into the merits of the cause, 
Ch. Rep. :n 9; S. C. 18 Eng. Com. shows that the plaintiff has no right 
Law Rep. 95. Bills of exchange, to bring it, either because the time 
promissory notes, checks and agree. during which it ought to have been 
ments of every description, are usu· brought has elapsed, which is called 
ally dated with Arabic figures; it is, pre,eMption, or that there has been 
however, better to date deeds and a compromise, accord and satisfaction 
other formal instruments, by writing or any other cause which has des-

. the words at length. Vide 1 Ch. Cr. troyed the right of action which once 
L. 176; 1 Venn. R. 336; 5 Toull. subsisted. Path. Proc. Civ. partie 1, 
n. 366 i 4 Yeates, R. 278; 2 John. c. 2, s. 2, art. 2. Vide Ezctption. 
R. 2:33. FINAL, that which puts an end 

FILACER, FILAZER, or FILl. to a thing. It is used in opposition 
ZER, Engli'h lare. An officer of to interlocutory; as, a final judg
the Court of Common Pleas, so call. ment, is a judgment which ends the 
ed because he files those writs on controversy between the parties liti
which he makes out process. gant. 1 Wheat. 3li5; 2 Pet. 449. 

FILE, practiCl', a thread, a string See 12 Wheat. 135; 4 Dall. 22; 9 
or wire, upon which writs and other Pet. 1 ; 6 Wheat. 448; 3 Crancb, 
exhibits in COIJrts and offices are fas·11 179; 6 Cranch, 51. 
tened or filed, for the more safe keep. FINDER, is one who lawfully 
ing and ready turning to the same. comes to the possession of another's 
The papers put together in order, in; personal property, which was then 
bundles and tied, are also called a I lost. The finder is entitled to cer
file. A paper is said to be filed,! tain rights and liable to duties which 
when it is delivered to the proper he is obliged to perform. This is a 
officer, and by him received to be! I!lpecies of deposit, which as it does 
kept on file. 13 Vin. Ab. 211. not arise ez contractu, may be called 

FILIATION, ci"il law, is the a quan deposit, and it is governed 
descent of son or daughter with re- by the same general rules as com
gard to her father, mother, and their man deposits. The finder is re
ancestors. quired to take the same reasonable 

FILLEY. A mare not more than I care of the property found, as any 
one year old. Russ. & Ry. 416; voluntary depositary ez contra chi. 
lb. 494. Doet. & St. Dial. 2, c. 38; 2 Buist. 

FILUM AQU.E, thread or middle 306,312; S. C. 1 Rolle's R. 126; 
of a water·course, (q. v.) the finder is not bound to take the 

FILUM VI.E. The thread or goods he finds, yet, when he does 
centre of the road. Where a law undertake the custody, he is requir
requires travellers meeting each other I ed to exercise reasonable diligence 
on a road to drive their carriages to in preserving the property, and he 
the right of the centre of the road, the '\ will be responsible for gross nt"gli. 
parties are bound to keep on their gence. Some of the old authorities 

I 
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laid down that "if a man find but
ter, and by his negligent keeping it 
putrify; or if a man find garments, 
and by his negligent keep~ they 
be moth eaten, no action lies.' So it 
is if a man finds goods and lose them 
again, Bac. Abo Bailment, D; and in 
support of this position, Leon. 123, 
:423; Owen, 14l ; and:.! Bu!str. :41, 
are cited. But these cases, if care
fully examined, will not, perhaps, be 
found to decide the point as broadly 
as it is stated in Bacon. A finder 
would doubtless be held responsible 
for gross negligence. On the other 
hand, the finder of an article is entitl
ed to recover all expenses which have 
necessarily occurred in preserving 
the thing found, as if a man were to 
find an animal, he would be entitled 
to be reimbursed for bis keeping, for 
advertising in a reasonable manner, 
that he had found it, and to any re
ward which may have been offered 
by the owner for the recovery of 
such lost thing. Domat, 1. 2, t. 9, s. 
2, n. 2. Vide Story, Bailm. § 35. 
And when the owner does not re
claim the goods lost, they belong to 
the finder. 1 Black. Com. 296; 2 
Kent's Com. 290. How far the fin. 
der is responsible criminally, see 1 
Hill, (N. Y.) Rep. 94. 

FINDING, practice. That which 
has been ascertained, as, the finding 
of the jury is conclusive as to matters 
offaet. 

FINE. This word has various 
significations. It is employed, 1, to 
mean a sum or money, which by 
judgment of a competent jurisdiction, 
is req'Jired to be paid for the punish
ment of an offence; ~, to designate 
the amount paid by the tenant, on 
his entrance, to the lord; 3, to sig. 
nify a special kind of conveyance. 

FINE, in con"eyance8, and in 
practice, is an amicable composition 
or agreement of a suit, eitber actual 
or fictitious, by leave of the court, by 
which the lands in question become, 
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or are acknowledged to be, the right 
of one of the parties. Co. Lilt. 120; 
2 Bl. Com. 349; Bac. Abr. Fines 
and Recoveries. A fine is so called, 
because it puts an end, not only to 
the suit thus commenced, but also 
to all other suits and controversies 
concerning the same matter. 

The stat. 18 E. 1, called modru 
lecandi fine8, declares and regulates 
the manner in which they should be 
levied and carried on; and that is as 
follows; 1, the party to whom the 
land is conveyed or assured, com
mences an action at law against the 
other, generally an action of cove. 
nant, by suing out a writ of prtecipe 
called a writ of covenant, that the 
one shall convey the lands to the 
other, on the breach of which agree
ment the action is brought. The 
suit being thus commenced, then 
follows, 2. The licentia concordi, 
or leave to agree to the suit, 3. The 
concord or agret'ment itself, after 
leave obtained by the court; this is 
usually an acknowledgment from the 
deforciants, that the land:! in question 
are the lands of the complainants; 
4. The note of the fine, which is 
only un abstract of the writ of cove
nant, and the concord; nqming tho 
parties, the parcels of land, and the 
agreement. 5. The foot of the fine 
or the conclusion of it, which in
cludes the whole matter, reciting the 
parties, day, year and place, and be. 
fore whom it wall acknowledged or 
levied. 

Fines thus levied, are of four 
kinds, 1. What in law French is 
called a fine 8IIr cognizance de droit, 
come ceo que il ad de 8071 done; or 
a fine upon an acknowledgment or 
the right of the cognizee, as that 
which he has of the gift of the cogni. 
zor. This fine is called a feoffment 
of record. 2. A fine 8IIr c(I!{flizance 
de droit tantum, or acknowledgment 
of the right merely. 3. A fine 8"r 
concu8it, is where the cognilOf in 
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order to make an end of disputes, 
though he acknowledges no prece· 
dent right, yet grants to the consig. 
nee an estate de no"o, usually for life 
or years, by way of a supposed com· 
position. 4. A fine ~ur done grant 
et render, which is a double fine, 
comprehending the fine ,ur cogni. 
sance de drOit cmne r.eo, &c. and 
the fine lIur conce,sit; and may be 
used to convey particular limitations 
of estate, and to persons who are 
strangers, or not named in the writ 
of covenant, whereas the fine IlUr 
cognizance de droit come ceo, &c. 
conveys nothing but an absolute es· 
tate, either of inheritance, or at least 
of freehold. Salk. 340. In this last 
species of fines, the cogllizee, after 
the right is acknowledged to be in 
him, grants back again, or renders to 
the cognizor, or perhaps to a strano 
ger, some other estate in the pre. 
mises. 2 BI. Com. 348 to 358. See 
Cruise on Fines; Vin. Abr. Fine; 
Sheph. Touch. c. 2; Hac. Ab. Fines 
and Recoveries; Com. Dig. Fine. 

FINE, in criminal law, is a pee 
cuniary punishment imposed by a 
lawful tribunal, upon a person con· 
victed of crime or misdemeanor. See 
Shep .. Touchs. 2; Hac. Abr. Fines 
and Amercements. The amount of 
the fine is frequently left to the dis· 
cretion of the court, who ought to 
proportion each fine to the offence. 
To prevent the abuse of excessive 
fines, the constitution of the United 
Stales directs that "excessive bail 
shall not be required, nor excessive 
fines imposed, nor cruel and unusual 
punishments inflicted." Amendm. to 
tbe Constitution, art. 8. 

FJRE, ACCIDENTAL. It is an 
uncontrollable fire which arist'S in 
consequence of some human agency, 
without any intention, or which hap. 
pens by some natural cause without 
human agency. Whether a fire arise 
purely by accident, or from any 
othe' cause, when it becomes uncoo· 

FIR 

trollable and dangerous to the public, 
a man may, in general, justify the 
destruction of a house on fire for tbe 
protection of the neighbourhood, for 
the maxim aalull populi ellt III/prernd 

lex, applies in such case. 11 Co. 
13; Jac.lntr. 122, max. liS. Vide 
Accident; Act t?f God, and 3 Saund. 
422 a, note 2 j 3 Co. Litt. 57 a, n. 
1 j Ham. N. P. 171; 1 Cruise's Dif' 
151,2 j 1 Vin. Ab. 215; 1 Rolle 8 

Ab. 1; Hac. Ab. Action on the case, 
F j 2 Lois des SAtim. 1:44; Newt. 
00 Contr. 323; 1 1'. R. 310, 70~; 
Amb. 619; 6 T. R. 489. 

FIREBOTE, fuel for necessary 
use; a privilege allowed to tenants to 
take necessary wood for fuel. 

FIRKIN. A measure ofcapacity, 
equal to nine gallons. 

FIRM. The persons composing a 
partnership, taken collectively, are 
called the firm. Sometimes this word 
is used synonymously with partner. 
ship. The name of a firm should be 
distinct from the names of all other 
firms. When there is a confusion in 
this respect, the partners composing 
one - firm may, in some cases, be 
made responsible for the debts of an· 
other. For example, where three 
persons carried on a trade under tbe 
firm of King and Company, and two 
of those persons with another, under 
the same firm, carried on another 
partnership; a bill under the firm. 
and which was drawn on account of 
tbe one partnership, was made the 
ground of an action of assumpsit 
against the other. Lord Kenyon 
was of opinion that this company 
was liable; that the partner not COD

nected with the company that drew 
the bill. having traded along with the 
other partner under that firm, per 
sons taking bills under it, though 
without his knowledge, had a right 
to look to him for payment. Peake's 
N. P. Cas. 80; and see 7 East, R. 
210; 2 Bell's Com. 670, 5th ed. 
But it would seem, 1st, that any act 
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distinctly indicating credit to be given 
to one of the partnerships, will fix 

. the election of the creditor to that 
company; and, :.Idly, that making a 
claim on either of the firms, or, when 
they are insolvent, on either of the 
estates, will have the same effect. 

When the style of the firm has 
been agreed upon, for example, John 
Doe and Company, the partners who 
sign the name of the firm are required 
to use such name in the style adopt. 
ed, and a departure from it, may 
have the double effect of rendering 
the individual partner who signs it, 
personally liable not only to third 
persons, but to his co-partners. 
Story, Partn. § 102, 20:!; and it 
will be a breach of the agreement, if 
the partner sign his own name, and 
add "for himself and partners." 
Colly. Parln. B. 2, c. 2, § 2; 2 Jac. 
& Walk. 266. 

As a general rule a firm will be 
bound by the acts of one of the part. 
Ders in the course of th~ir trade and 
business, and will be discharged by 
transactions with a single partner, 
for example, the payment or satisfac. 
tion of a debt by a partner, is a satis· 
faction and payment by them all, and 
a release to one partner is a release 
to them all. Co. Lilt. 232 a; 6 T. 
R. 525. Vide Partner " Partner. 
./aip. 

FISC, civil law. The treasury 
of a prince. The public treasury. 
Hence to conji.r.ate a thing, is to ap
propriate it to the .fi.c. 

FISCAL, what belongs to the fisc, 
or public treasury. 

FISH, an animal which inhabits 
the water exclusively. Fishes in 
rivers and in the sea are animals 
ferte naturte, and consequently no 
one has any property in them until 
they have been captured; and, like 
other wild animals, if having been 
taken they escape, and regain their 
liberty, the captor loses his property 
in them. Vide Fer. Nalurte. The 
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owner of a fishery in the lower part 
of the stream cannot construct any 
contrivance by which to obstruct 
the passage of fish up the stream. 5 
Pick. R. 199. 

FISHERY, estate •• A plac.e where 
fish may be caught. This term seems 
to be exclusively applied to a place 
of drawing a seine, or net. 1 Whart. 
R. l:n, 2.' The right of fishery is 
to be considered as to tide or naviga. 
ble waters, and to rivers not naviga. 
ble. A river where the tide ebbs 
and flows is considered an ann of the 
sea. The people have a common 
right to fish in all arms of the sea, 
creeks, coves, and navigable rivers. 
In rivers not navigable, that is where 
there is no flux or reflux of the tide, 
the right of fishing is incident to the 
owner of the soil over which the wa· 
ter passes, and to the riperian proprio 
etors, when a stream is owned by 
two or more. 6 Cowen's R. 369; 5 
Mason's R. 191; 4 Pick. R. 145; 5 
Pick. R. 199. The rule, that the 
right of fishery, within his territorial 
limits, belongs exclusively to the rio 
perian owner, extends alike to great 
and small streams. The owners of 
farms adjoining the Connecticut river, 
above the flowing of the tide, have 
the exclusive right of fishing oppo
site their farms, to the middle of the 
river; although the public have an 
easement in the river as a public 
highway, for passing and repassing 
with every kind of water craft. 2 
Conn. R. 481. The right of fishery 
may exist, not only in the owner of 
the soil or the riperian proprietor, 
but also in another who has acquired 
it by grant or otherwise. Co. Lilt. 
122 a, n. 7; Schul. Aq. R. 40,41 ; 
Ang. W. C. 184; sed vide 2 Salk. 
637. Fisheries have been divided 
into-

1. 8t:rJeral .fi.laerie.. A several 
fishery is one to which the party 
claiming it has the right of fisbing, 
iadependently of all others, as. that 
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no person can have a co-extensive 
right with him in the object claimed, 
but a partial and independent right 

. in another, or a limited liberty, does 
not derogate from the right of the 
owner. 5 Burr. 2814. A several 
fishery, as its name imports, is an 
exclusive property; this however is 
not to be undersrood as depriving the 
territorial owner of his' right to a 
several fishery, when he grants to 
another person permis8ion to fish; 
for 'he would continue to be the Eeve
ral proprietor, although he should 
suffer a stranger a co-extensive right 
with himself. Woolr. on Wat. 96. 

2. Free plene.. A free fishery 
is said to be a franchise in the hands 
of a subject, existing by grant or 
prescription, distinct from an owner
ship in the soil. It is an exclusive 
right and applies to a public naviga
ble river, without any right in the 
soil. 3 Kent, Com. 329. Mr. Wool
rych says, that sometimes a free fish
ery is confoundcd with a several, 
sometimes it is said to be synony
mous with common, and again treat
ed as distinct from either. Law of 
Waters, &C. 97. 

3. Common oj fokery. A com
mon of fishery is not an exclusive 
right, but one enjoyed in common 
with certain other persons. 3 Kent, 
Com. 329. A distinction has been 
made between a common fishery, 
(commune pi.carium,) which may 
mean for all mankind, as in the sea, 
and a common of fishery, (commu
niani pilearia,) which is a right, in 
common with certain other persons, 
in a particular stream. 8 Taunt. R. 
183. Mr. Angell seems to think that 
common oj .fi&kery and free fokrry, 
are convertible terms. Law of Wa
ter Courses, c. 6, s. 3, 4. 

These distinctions in relation to 
several, free, and common of fishery, 
are not strongly marked, and the 
lines are sometimes scarcely percep
tible. "Instead of going into the 
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black letler books, to learn what ..... 
a fishery, and a free fishery, and a 
several fishery," says Huston, J., "I 
am disposed to regard our own acts, 
even though differing from old feudal 
times." 1 Whart. R. 132. See 14 
Mass. R. 488; 2 BI. Com. 39, 40 ; 
7 Pick. R. 79. Vide, generally, 
Ang. Wat. Co. Index, h. t.; Woolr. 
on Wat. Index, h. t.; Schul. Aq. R. 
Index, h. t.; 2 Hill. Ab. eh. 18, p. 
163; Dane's Ab. h. t.; Hac. Ab. 
Prerogative, B 3; 12 John. R. 425; 
14 John. R. 255; 14 Wend. R. 42; 
10 Mass. R. 212; 13 Mass. R. 477 ; 
20 John. R. 98; 2 John. R. 1;0; 6 
Cowen, R. 369; 1 Wend. R. 237; 
3 Green!. R. 269; 3 N. H. Rep. 
321'; 1 Pick. R. 180; 2 Conn. R. 
481; 1 HaIst. 1 ; 5 Harr. & Johns. 
195; 4 Mass. R. 527; and the ar· 
ticles Arm oj the Ita ; Creek; Na· 
mgable RiDer; Tide. 

TO FIX. To. render liable. This 
term is applied to the (,,ondition of 
special bail; when the plaintiff has 
issued a ell. III. which has been re
turned by the sheriff, non elt, the bail 
are said to be fixed, unless the defen
dant be surrendered within the time 
allowed f:Z gratia, by the practice of 
the court. 5 BinD. R. 332; Coxe, 
R.llO; 12 Wheat. R. 604; 4 John. 
R. 407; 1 Caines, R. 588. The 
defendant's death after the return is 
no excuse for not surrendering him 
during the time allowed ez gratia. 
See Act oj God; Drat". In New 
Hampshire,1 N. H. Rep. 472, Bod 
Massachusetts, 2 Mass. R. 485, the 
bail are not fixed until judgment 
against them, on a leire facida, or 
unless the defendant die after the reo 
tum of non elt on the execution 
against him. In North Carolina, the 
bail are not a,ed till judgmt'nt against 
them. 3 Dev. R. 11;5. When the 
bail are absolutely fixed, they are re
sponsible. 

FIXTURES, property, are per· 
sonal chattel. annexed to land, IWd 
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which may be afterwards severed been annexed for the purpose of car. 
and'removed by the party who has i rying on a trade, a East, 88; but the 
annexed them, or his personal repra- distinction between fixtures for trade 
sentative, against the will of the and those for agriculture does not, in 
owner of the freehold. Questions the United States, seem to have beeQ, 
frequently arise as to whether fix- generally admitted to prevail. 8 
tures are to be considered real estate, Mass. R. 411; 16 Mass. R. 449; 4. 
or a part of the freehold; or whether Pick. R. 311 ; and see 2 Peters's Rep. 
they are to be treated as personal 137. The fact that it was }Iut up fo. 
property. To decide these, it is pro- the purposes of trade indicates an in. 
per to consider the mode of IOnoexa- tention that the thing 'Should not be
tion, the object and customary use of come a part of the freehold. See 1 
the thing, and the character of the H. BI. 260. But if there was a clear 
contending parties. intention that the thing should be 

1. The annexation may be actual annexed to the realty, its being used 
or constructive; 1st, By actual con- for the purposes of trade would not 
nexation or annexation is understood pElrhaps bring the case within one of 
every mode by which a chattel can the exceptions. 1 H. Bl. 260. 
be joined or united to the freehold. 3. There is a difference as to what 
The article mllst not however be laid fixtures mayor may not be removed, 
upon the ground; it must be fasten- as the parties claiming them stand in 
ed, fixed or set into the land, or one situation or another. These 
some such erection as is unque&- classes of persons will be separately 
tionablya part of the realty. Bull. considered. 
N. P. 34; 3 East, R. 38; 9 East, R. lst. When the question as to fix-
215; 1 Taul\t. !ll; Pothier, Traite tures arises between the executor and 
des choses, § 1. Locks, iro~ stoves the heir. The rule as between these 
set in brick-work, posts, and window persons has retained much of its orig
blinds, afford examples of actual an- inal strictness, that the fixtures belong 
nexation. 2dly, Some things have to the real estate, or the heir; but if 
been held to be parcel of the realty, the ancestor manifested an intention, 
which are not in a real sense annex- which is to be inferred from circum. 
ed, fixed, or fastened to the freehold; stances, that the things affixed should 
for example, deeds or chattels which be considered as personalty, they 
relate to the title of the inheritance, must be so considered, and will belong 
go to the heir. Shep. Touch. 469; to the executor. See Bac. Abr. Ex. 
it is also laid down that deer in a ecutors and Administrators; 2 Str. 
park, fish in a pond, and doves in a 1141; 1 P. Wms. 94; Bull. N. P. 
dove-house, go to the heir and not to 3f. 
the executor, being, with keys and 2dly, As between vendor and ven. 
heir-looms, constructively annexed to dee. The rule is as strict between 
the inheritance, Sheph. Touchs. 90; theSe persons as between the executor 
Pothier, Traite des choses, § 1. and the heir; and fixtures erected by 

2. The general rule is that fixtures the vendor for the purpose of trade 
once annexed to the freehold, become and manufactures, as pot-ash kettles 
a part of the realty. But to this rule for manufacturing ashes, pass to the 
there are exceptions. These are, 1 st, vendee of the land. 6 Cowen, R. 
where there is a manifest intention to 663; 20 Johns. R. 29. Between 
use the fixtures in some employment mortgagor and mortgagee, the rule 
distinct from that of the occupier of seems to be the same all that between 
the real estate; 2dly, where it has vendor and vendee. Amos & F. on 

Digitized by Google 



FIX 

Fixt. 188; 15 Mass. R. 159; 1 Atk. 
477. 

adly. Between devisee and execu
tor. On a devise of real estate, 
things permanently annexed to the 
realty, at the time of the testator's 
death, will pass to the devisee. His 
right to fixtures will be similar to 
that of the vendee. 2 Barn. & 
Cresw.80. 

4thly. Between landlord and tenant 
for years. The ancient rule is re
laxed, and the right of removal of 
fixtures by the tenant is said to be 
most extensive. :i East, 3~. But 
his right of removal is held to depend 
rather upon the question whether the 
estate will be left in the same condi. 
tion in which he took it. 4 Pick. R. 
311. 

5thly. In cases between tenants 
for life or their executors and the 
remainder-men or reversioners, the 
right to sever fixtures seems to be the 
samo as that of the tenant for years. 
It has been held that the steam en
gines erected in a colliery, by a tenant 
for life, should belong to the executor 
and not to go to the remainder.man. 
a Atk. R. 13. 

6thly, In a case between the land. 
lord and a tenant at will, there seervs 
to be no reason why the same privi
lege of removing fixture8 should not 
be allowed. 4 Pick. R. 511; 5 
Pick. R. 487. 

The time for exercising the right 
of removal of fixtures is a matter of 
importance; a tenant for years may 
remove them at any time before he 
gives up the possession of the free 
mises, although it should be after his 
term has expired, and he is holding 
over. 1 Barn. & Cres. 79; 2 East, 
88. Tenants for life or at will 
having uncertain interests in the land, 
may, after the determination of their 
estates, not occasioned by their own 
faults, have a reasonable time within 
which to remove their fixtures. Hence 
their right to bring an action for them. 

FLI 

3 Atk. 13. In case of their death the 
right passes to their representatives. 

See generally, Vine Abr. Landlord 
and Tenant, A; Bac. Abr. Execu
tors, NC. H 3; Com. Dig. Biens, B 
and C; 2 Chitty's Blacks. 281, n. 
23; Pothier, Traite des choses; 4 
Co. 63, 64; Co. Lilt. 53, a, and note 
5, by Hargr.; Moore, 177; Hob. 
234; 3 Salk. 368; 1 P. Wms. 94 ; 
1 Atk. 553; 2 Vern. 508; 3 Atk. 
13; 1 H. BI. 259, n; Ambl. 113; 2 
Str. 1141; a Esp. 11; 2 East, d8 i 
3 East, 3~; 9 East, 215; 3 Johns. 
R. 468; 7 Mass. 432; 6 Cowen, 
665; 2 Kent, Com. 280; Ham. 
Part. 182; Jurist, No. 19, p. 53. 

FLAG OF THE UNITED 
ST A TES. By the act entitled, 
" An act to establish the flag of the 
United States," passed April 4, 1818, 
3 Story's L. U. S., 1667, it is en
acted-

~ 1. That from and after the fourth 
day of July next, the flag of the United 
States be thirteen horizontal stripes, 
alternate red and white: that the 
union be twenty stars, white in a blue 
field. 

~ 2. That, on the admission of 
every new state into the Union, one 
star be added to the union of the flag ; 
and that such addition shall take 
eftOOt on the fourth day of july then 
next succeeding such admission. 

FLEET, puni,,/amenl, Engl. 14"" 
a place of running water, where the 
tide or float comes up. A prison in 
London 80 called from a river or 
ditch which was fonnerly there, on 
the side of which it stood. 

FLETA. The title of aD ancient 
law.book, supposed to have beeD 
written by a judge who was confined 
in the Fleet prison. It is written in 
Latin, aod is divided into six books. 

FLI GHT, crim.la"" is the eVRding 
the course of justice, by a man's vol. 
untarily withdrawing himself. t Bl. 
Com. 387. Vide Fupi"ftjro.jru-
tict. ~ 
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FLORIDA. The name of one of of a 'f<Btus or how far it has pro· 
the territorities of the United Stales greased towards mllturity. There 
of America. It was purchased from are certain signs which furnish evi. 
Spain by treaty between the United dence on this subject, the size and 
States and Spain, executed at Wash· weight and the formation of certain 
ington on the twenty.second day of parts, as the cartilages, the bones, 
February, in the year one thousand &c., are the principal. These are 
eight hundred and nineteen. Con. not always the same, much of COUI'88 

gress established a temporary goy. must depend upon the constitution 
ernment for East and West Florida I and health of the mother, and other 
by the act of March 3, 1819, a circumstances which have an influ. 
Story's L. U. S. 1745; and by the' cnce on the faltus. The average 
act of March :JO, 18~2, lb. 182~, it is !length and weight of the faltus at 
enacted, that all the territory ceded I different periods of gestation as de· 
by Spain to the United States, known. dueed by Doctor Beck from vari· 
by the name of East and West Flori· I ous obse"ers, and as found by May. 
da, shall constitute a territory of the i grier, is here given. 
United States. 

FLORIN, comm. loU', a denomi. 
nation of money, of the United Neth. 
erlands. It is computed in the ad 
valorem duty upon goods, &c. at the 
rate of forty cents. Act of March 2, 
1799, II. 61, 1 Story's L. U. S.626. 
Vide Foreign Coin,. 

FLOTSAM or FLOTSAN, a 
Dame for the goods w.hich float upon 
the sea when a ship is gunk, in dis. 
tinction from JetlO.lfI, (q. v.) and lie. 
gan, (q. v.) Bract. lib. 2, c. :;; :; Co. 
106; Com. Dig. Wreck (A.); Sac. 
Ab. Court of Admiralty, B. 

}<"(ETICIDE, med. jure Recently 
this term has been applied to desig. 
nate the act by which criminal 
abortion is produced. 1 Beck's Med. 
Jur. 288. See ltifanticide j Pruli. 
cid,.. 

F<ETUS, med. jur., is the un· 
born child. The name of embryo is 
80metimes given to it, but although 
the terms are occasionally used in· 
discriminately, the latter is more 
frequently employed to designate 
the state of an unborn child during 
the first three months after concep. 
tion, and by some until quickening. 
A faltus is sometimes described by 
the homely phrase of infi".t i,. 1H!11-

Ire ,n mt're. It is sometimes of 
great importance, particularly in 
criminal law, to ascertain the age 

Digitized by Google 



676 POL FOR 

The discordance apparent between before whom it was acknowledged or 
them proves that the observations levied. 2 Bl. Com. 351. 
which have been made, are only an FOR THAT, pleading. It is a 
approximation to truth. maxim in law, regulating alike every 

It is proper to remark that the form of action, that the plaintiff' 
Paris pound poids de marc, which shall state his complaint in positive 
was the weight used by Maygrier, and direct terms, and not by way of 
differs from afJoirdupois weight used recital. "For that," is a positive 
by Dr. Beck. The pound poid, de allegation; "For that whereas," in 
fl&arc, of sixteen ounces, contains Latin "quod cum," (q. v.) is a re. 
9~16 Paris grains, whilst the aroir. cital. Hamm. N. P. 9. 
dUl'oi, contains only H532.5 Paris FORBEARANCE, contracu, is 
grains. The Paris inch is 1.065977 the act by which a creditor waits for 
English inch. the payment of the debt, due him by 

Vide, generally, 1 Beck's Med. the debtor, after it has become due. 
Jur. 239; 2 Dunglison's Human When the creditor agrees to forbear 
Physiology, 391 ; Ryan's Med. Jur. with his debtor, this is a sufficient 
137; 1 Chit. Med. Jur. 40:); 1 consideration to support an assump
Briand, Med. Leg. premo partie, C. sit made by the debtor. 4 John. R. 
4, art. 2; and the articles Birth; 2:t7; 2 Nott & McCord, 133; 2 
Dead Born; FCBlicide,· 111 fJentre Binn. R. 510; Com. Dig. Action 
_ mere; l~fanticide; I.ife; and upon the case upon assumpsit, B 1; 
Q,nck tcith child. Dane's Ab. Index, h. t.; 1 Leigh'. 

FOLCMOTE. The name of a N. P. 31; 1 Penna. R. 3S.';; 4 
court among the Saxons. It was Wash. C. C. R. 148; 5 Rawle's R. 
literally an assembly of the people 69. Vide GifJing time. 
or inhabitants of the tithing or town; FORCE, isotl power put in motion 
its jurisdiction extended over disputes for some object. It is, 1, actual; or 
between neighbours, as to matters of 2, implied. 
trespass in meadows, corn and the ~ 1. If a person with force break 
like. a door or gate for an illegal purpose, 

FOLD.COURSE, Entl. laID. By it is lawful to oppose force to force; 
this phrase is understood land used and if one enter the close of another, 
as a sheep.walk; it also signifies Di et armi" he may be expelled im· 
land to which the sole right of {old· mediately, without a previous re
ing the cattle of others is appurtenant; quest; for there is no time to make 
sometimes it means merely such a request. 2 Salk. 641; 8 T. R. 
right of folding. It is also used to 78, 357. And see tit. Batt"" § 2. 
denote the right of folding on aDo- When it is necessary to rely upon 
ther's land, which is oolled common actual force in pleading, as in the 
foldage. Co. Litt. 6 a, note (I ) ; W. case of a forcible entry, the words 
10. 375; Cro. Car. 432; 2 Vent. "m"nu forti," or "with a strong 
139. hand," should be adopted. 8 T. R. 

FOOT, a measure of length, con· 357, 378; but in other cases, the 
taining one.third of a yard, or twelve words" Di tt arm ill," or "with force 
inches. and arms," is sufficient. Id. 

FOOT OF THE FINE, tltatl". § 2. The entry into the ground or 
confJtyancin,rr, is the fiUh part or another, without his consent, is 
conclusion of a fine. It includes thp. hJ'eRking his close, for force is im· 
whole matter, reciting the names of plied in every trespass quare clav. 
the parties, day, year, and place, and 111m fregit. 2 Salk. 6f1 ; Co. Liu. 
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267, b. -1-61, b. 162. ail Saund. 01Rmce. The party injured has two 
81, 140, n. 4 i 8 T. R. 78, 358 i actions a criminal or a civil. The 
Bac. Abr. Trespass i this Diet. tit. action is called actio interdictum 
01".. In the case of false impri- "nd~ IIi. In French l'action riinte. 
BOnment, force is implied, 1 N. R. grande. Poth. Proc. Civ. partie 2, 
265 i and the same rule prevails c. 3, art. 3. Vide generally, 3 Pick. 
where a wife, a daughter, or servant 31 i 3 Haist. R. 48 i 2 Tyler's R. 
bave been enticed away or debauch- 64; 2 Root's R. 411 jIb. 472 i 4 
ed, though in fact they consented, the Johns. R. 160 i 8 Johns. R. 44 i 10 
law considering them incapable of Johns. R. 304 i 1 Caines's R. 1:l6; 
consenting. See 3 WiJs. 19; Fitz. 2 Caines's R. 98; 9 Johns. -R. 147 ; 
N. B. 89, 0; 5 T. R. 361 ; 6 East, 2 Johns. Cas. 400 i 6 Johns. R. 334; 
887 i 2 N. R. 366, 454. In gene- 2 Johns. R. 27; 8 Caines's R. 104; 
ral, a mere nonfeuance cannot be 11 John. R. 604 i 12 John. R. 31 ; 
considered as forcible; for where 13 Johns. R. 158; lb. 340; 16 
there has been no act, there cannot Johns. R. 141; 8 Cowen, 226; 1 
be fOrce, as in the case of the mere Coxe's R. 258; lb. 260; 1 South. 
detention of goods without an unlaw. R. 126; 1 HaIst. R. 396; 3 lb. 
ful taking. 2 Saund. 47, k. l. In 48 i 4 lb. 37; 6 lb. 84; 1 Yeates, 
general, by force is understood un· 501; Addis. R. 14, 17, 43, 316, 
lawful violence. Co. Litt. 161, b. 355; 3 Serg. & Rawle, 418; 3-
Vide Arlll", Yeates, 49 ; 4 Dall. 212; 4 Yeates, 

FORCED HEIRS, in Louisiana, 326; 1 Harr. & McHen. 428; ,2 
are tboae persons whom the testator Bay, R. 355 i 2 Nott & McCord, 
or donor, cannot deprive of the pore 121; 1 Coost. R. 825; Cam. & 
lion of his estate reserved for them Norw. 337, 340; Com. Dig. h. t.; 
by law except in cases where he Vin. Ab. h. t.; Bac. Ab. h. t.; 2 
has a just cause to disinherit them. Chit. Pro 231 to 241. The civil law 
Civ.Gode of Lo. art. 1482; as to punished even the owner of an es
the portion of the estate they are tate, in proportion to the violence 
entitled to, see the article Legitime. used, when he forcibly took posses
As to the causes for which forced sion of it, a fortiori, a stranger. Do-

, heirs may be deprived of this right, mat, Supp. au Dr. Pub. I. 8, t. 4, 
see Di.nAmlOfl. s. 3. 

FORCIBLE ENTRY OR DE- FORECLOSURE, practice, is a 
TAlNER, cri".. lei"" is committed proceeding ill chancery, by which 
by unlawfillly and .iolently taking the mortgagor's right of redemptioQ 

- 01' keeping possession of lands and of the mortgaged premises is barred 
tenements with menaces, force and or foreclosed forever. This takes 
arms, and without the authority of place when the mortgagor has for
law. Com. Dig. h. t. The pro. feited his estate by non.payment or 
ceedings in case of forcible entry and the money due on the mortgage at 
detainer, are regulated by statute in the time appointed, but still retains 
the several states, (q. v.) The of- the equity of redemption; in such 
fence is generally punished by 4n- case the mortgagee may file a bill 
dictment. 4 BI. Com. 148; 1 Russ. calling on the mortgagor, in a court 
on Cr. 283. A forcible eotry and a of equity, to redeem his estate pre
forcible detainer, are distinct offen- seotly, or in default thereof, to be 
ces, 1 Serg. & Rawle, 124; 8 Cow- forever foreclosed and barred from 
eo, 2l6. In the civil and French law any right of redemption. 
a similar remedy is given for this In BOme cases, however, the 100rt-

VOL. 1.-49. 
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IJagee obtains a decree for a sale the dollars of Mexico, Peru, Cbili, 
of the land, under the direction of and Central America, of Dot leu 
an officer of the court, in which case weigbt than four hundred aDd fifteea 
the proceeds are applied to the dis- grains each, and those re-atamped in 
charge of encumbrances, according to Brazil of the like weigbt, of not leu 
their privity. This practice has been fineness than ten ounC88, fiJ4len pea
adopted in Indiana, Kentucky, Maryo nyweighla of pure silver, in the troy 
land, South Carolina, Tennessee and pound of twelve ounces of standard 
Virginia. 4 Kent, Com.U80. When silver; and the five franc pieces of 
it is the practice to foreclose without }o'rance, when of not less Jineneas 
a sale, its severity is mitigated by en- than ten ounces and sixteen penny
larging the time of redemption from weights in twelve ounces troy weight 
six months to six months, or for of standard silver, and weighing not 
shorterperiods,accordingtotheequity less than three hundred and eigbty~ 
arising from the circumstances. lb. four grains each, at the rate of nine
Vide :l John. Ch. R. 100; 5 Pick. ty-three cents each. 
R. 418; 1 Sumn. R. 100; 2 Sumn. The act of June 28, 1834, " 
R. 401 ; 7 Conn. R. 152; 5 N. H. Sbarsw. Cont. of Story's L. U. S. 
Rep. 30; 1 Hayw. R. 482; 5 Han. 2:~77, enacts, sect. 1. That from and 
R. 554; 5 Verga 240; 2 Pick. R. after the thirty-first day of July 
540; 4 Pick. R. 6; 2 Gallis. 154; next, the following gold coins shall 
9 Cowen's R. 346 ; 4 Greenl. R. 495. pass current as money within the 

FOREIGN. Tbat which belongs United States, and be receivable in 
to another country; that which is all payments, by weight, for the 
strange. Every nation is foreign payment of all debts and demands, at 
to all the rest, and the several .states tbe rates following, that is to say: 
of the American 4nion are foreign to the gold coins of Great Britain, Por
each other, with respect to their mu- tugal and Brazil, of not less than 
qicipallaws. 2 Wash. R. 282. Vide twenty-two carats fine, at the rate 
Attachment, for foreign attachment; of ninety-four cents and eight-tenths 
Bill f!f elrc1lange, for foreign bills of a cent per pennyoweigbt; the gold 
of excbange; Foreign CMU; For. coins of France nine-tenths fine, at 
eigra Judgmnat; J'oreign Law,; the rate of ninety-three cents and 
Foreil(fter,. one-tentb of a cent per penDy-weight; 

FOREIGN ATTACHMENT.- and the gold coins of Spain, Mexico, 
Vide Attachment. and Colombia, of the fineness of 

FOREIGN COINS, com. 1o.,. twenty carats three grains and saveo
Tbe money of foreign nations. Con- sixteenths of a grain, at the rates of 
gress have, ftom time to. time, teg?- eighty-nine cents a~d nine-tenths of 
lated the rates at whIch certam a cent per penny-weIght. 
foreign coins should pass. Tbe acts By the act of March 3, 1823, 3. 
now in force are the following. Story's L. U. S. 1923, it is enacted, 

Tbe act of June 25, 1834, 4 sect.!. That from and after the pas
Sharsw. cont. of Story's L. U. S. age of this act, the following gold 
2373, enactS, sect. 1. That from and I coips shall be received in all pay
after the passage of this act, the fol- ments on account of public lands, at 
lowing silvet coiils shall be of tbe the several and respective rates fol
legal value, and shall pass current as lowing, and not otherwise, viz.: the 
money within the United States, by gold coins of Great Britain and Por
tale, for the payment of all debts tugal, and of tbeir present standard, 
and demands, at the rate of one hun- at the rate of one hundred cents for 
dred cents the dollar, that is to say, every twenty.seven grains, or eighty. 
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eight cents and eight.ninths per denominations of money, in value 88 

pennyweight; the gold coins of nearly as may be to the said rate!l, 
Prance of their present standand, at or tbe intrinsic value thereof, com· 
the rate of one hundred cents for pared with money of the U oited 
every twenty.seven and a half grains, States: PrcrMdtd, That it shall be 
or eighty.seven and a quarter cents lawful for the president of the United, 
per pennyweight; and the gold coina States to cause to be established fit 
of Spain of their present standard, at and proper regulations for estimating 
the rate of one hundred cents for the duties on goods, wares, and mer· 
every tw~nty-eight and a half grains, chandise, imported into the United 
or eighty.four cents per penny. States, in respect to which the origi. 
weight. nal cost shall be exhibited in a depre •. 

The act of March, 2, 1799, 1 ciated currency, issued and circulated 
Story's L. U. S. 513, to regulate the under authority of any foreign goy. 
collection of duties on imports and emment. 
tonnage, sect. 61, (p.626,) enacts, By the act of July, 14, 1832, s. 
That the ad valorem rates of duty 16, (4 Sharsw. Cont. of Story's L. 
upon goods, wares, and merchandise, U. S. 2326,) the law is changed 88 

at the place of importation, shall be to the value of tbe pound sterlin~, in 
estimated by adding twenty per cent. calculating the rate of duties. It is 
to the actual cost thereof, if import. thereby enacted, that from and after 
ed from the Cape of Good Hope, or the said third day of March, one 
from any place beyond the same; thousand eight hundred and thirty. 
and ten per cent. on the actual cost three, in calculating the rate of duo 
thereof, if imported from any other ties, the pound sterling shall be con. 
place or country, including all charg. sidered and taken as of the value of 
es; commissions, outside packages, four dollars and eighty cents. 
and insurance, only excepted. That FOREIGN JUDGMENT, ni. 
all foreign coins and currencies shall tlence, remf'die.. A judgment reno 
be estimated at the following raf.c8; dered in a foreign state. In Louisi. 
each pound sterling of Great Britain, ana it has been decided that a judge 
at four dollars and forty.four cents; ment rendered by a Spanish tribunal~ 
each livre toumois of France, at under the former govemment of the 
eighteen and a half cents; each fto. country, is not a foreign judgment. 
rio, or guilder of the United Nether. 4 M. R. 301; Id. 310. The subject 
land!!, at forty cents; each mark will be considered with regard, lst, 
banco of Hamburg, at thirty.three to the manner of proving such judge 
and one-third cents; each rix dol. ment; and, 2dly, its efficacy. 
lar of Denmark, at one hundred 1. Foreign judgments are authen. 
cents; each rial of plate, and each ticated in various ways; 1, by an 
rial of vellon, of Spain, the former at exemplification certified under the 
ten cents, the latter at five cents, grpat seal of the state or country 
each; each milree of Portugal, at where it was rendered; 2, by a COllY 

. one dollar and twenty.four cents; proved to be a true copy; 3, by the 
each potmd sterling of Ireland, at certificate of an officer authorised by 
four dollars and ten cents; each tale law, which certificate must itself, 
of China, at one dollar and forty. be properly authenticated. 2 Cranch, 
eight cents; each pagoda of India, 238; 2 Caines's R. 155; 5 Cranch, 
at one dollar and ninety.four cents; 385; 7 Johns. R. 514; 8 Mass. R. 
each rupee of Bengal, at fifty.five 278; 2 Munr. R. 43; 4 Camp. R. 
cents and one half; and all other 28; 2 Ruas. on Cr. 728. There is a 
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difterence between the judgments of beat testimony or proof is required, 
courts of common law jurisdiction for no proof will be received which 
and courts of admiralty, as to the pre. supposes better testimony attain
mode of proof of judgments rendered able by the party who ofters it. When 
by them. Courts of admiralty are the best testimony cannot be obtained, 
under the law of nations; certificates secondary evidence will be received. 
of such judgments with their seals 2 Craneh, 237. Authenticated copies 
affixed, will therefore be admitted in of written laws and other public 
evidence without further proof. 5 documents must be produced when 
Uranch, :i35; 3 Conn. R. 171. they can be procured; but should 

2. A judgment rendered in a for. they be refused by the competent 
eign country by a court de jurt, or authorities, then inferior proof may 
even a court de facto, 4 Binn. 371, be adtniasible. lb. When our own 
ill a matter within its jurisdiction, government has promulgated a for
when the parties litigant had been eign law or ordinance of a public 
notified and had had an opportunity nature as authentic, that is held suf. 
of being hcard, either establishing a ficient evidence of its existence. I 
demand against the defendant or dis. Cranch, 38; 1 Dall. 462; 6 Binn. 
Charging him from it, is of binding 321; 12 Serg. & Rawle, 203. When 
force. 1 Dall. R. 191; 9 Serg. & foreign laws cannot be proved by 
Rawle, 260; 10 Serg. & Rawle some mode which the law respects 
240; 1 Pet. C. C. R. Hi5. As to as being of equal authority to an 
the plea of the act of limitation to a oath, they must be verified by the 
suit on a foreign judgment, see Hac. sanction of an oath. The usual 
Ab. h. t.; 2 Vern. 540; 5 John. R. modes of authenticating them are by 
132; 13 Serg. & Rawle, 395. an exemplification under the great 

For the manner of proving a judg. seal of a state; or by a copy proved 
ment obtained in a sister state; see by oath to be a true copy; or by a 
the article Aut.wnticotioll. For the certificate of an officer authorised by 
French law in relation to the force of law, which must, itself, be duly au
foreign judgments, see Dalloz, Diet. thenticated. 2 Craneh, 238; 2 
mot Etranger, art. 6. Wend. 411 ; 6 Wend. 475; 5 Serg. 

FOREIGN LAWS, mtknce, the & Rawle, 523; 15 Serg. & Rawl.,. 
laws of a foreign country. They 84; 2 Wash. C. C. R. 175. For. 
will be considered with regard to, I, eign unwritten laws, customs and 
the manner in which they are to be usages, may be proved, and are ordi. 
proved i 2, their effect when proved. narily proved by parol evidence; and 

1. The courts do not judicially when sueb evidence is objected to Oil 
take notice of foreign laws, and they the ground that the law in question 
must therefore be proved as facts. is a written law, the party objeetiDg 
Cowp. 174; 3 Esp. C. 163; 3 must show that fact. 15 Serg. & 
Uampb. R. 166; 2 Dow. & Clark's R. 87; 2 L. R: 154. Proofofsueh 
R. 171 i 1 Cranch, a8; 2 Crunch, unwritten laws is usually made by 
187, 236, 2:J7 i 6 Cranch, 274; 2 the testimony of witnNaes learned in 
Harr. & John. R. 19:i i 3 Gill & the law, and competent to state it 
John. R. 234 i 4 Conn. R. IH7; 4 correctly underooth. 2 Craneh, 237; 
Cowen, R. 51", 516, note; Pet. C. I Pet. C. C. R. 225; 2 Wash. C. C. 
C. R. 229 i 8 Mass. R. 99; 1 Paige's R. 175; 15 Serg. ~ R. 84; 4 Jobo. 
R. 220; 10 Watts, R. 158. The Ch. R. 520; Cowp. 174; 2 Hagg. 
manner of proof varies according to R. App. 15 to 144. In England 
circumstances; as a general rule the certificates of pel'8ODS in high auLlJo. 
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rity have beeoallowed as eridencein natioua." This phrue does not in. 
IUch caaee. 3 Hagg. Eccl. R. 767, clude an lndilln tribe, situated within 
769. The public seal or a foreign the boundaries ofa state, and exercis· 
soyerei~n or atate affixed to a writing iog the powers of government and 
purportmg to be a written edict, or sovereignty. 5 Pet. R.I. Vide 
law, or judgment, is, of itself, the Nation. 
highest evidence, and no further proof FOREIGN PLEA, ia one which, 
i. required of such public aeaJ. 2 if true, carries the cause out of court 
Cranch, 238; 2 Conn. R. 85; 1 whe!e it is brought, by showing that 
Wasb. C. C. R. 36a; 4 Dall. 413, the matter alleged is not within its 
416; 6 Wend. 475; 9 Mod. 66. jurisdiction. 2 Lill. Pro Reg. 374; 
But tbe seal of a foreign court is not Carth. 40ll; Lill. Eot. 475. It must 
in general evideuce without further be on oath and before imparlance. 
proof, and it must tberefore be ea· Bac. Ab. Abatement, R. 
tablished by competent testimony. 3 FOREIGNERS. Alieus; persons 
John. R. 310; ~ Harr. & John. 193; born in anotber country than the 
4 Coweu, 526, n.; 3 East, ll:ll. Aa United States, wbo. have not been 
courta of admiralty are courts under naturalized. 1 Pet. R. 349. Vide 
tbe laws of nations, their seals will 8 Com. Dig. 615, and the articles 
be admitted as evidence witbout fur· Aliell; Cihlllm8. . 
ther proofs. 5 Cranch, 3;tl';; 3 Coon. FOREJUDGED THE COURT • 

• 171. This is an exception to the An officer of the court who is expelled 
general rule. the same, is, in tbe English law, said 

The mode of antheuticating the to be forejudged the court. Cuon. 
Iawa and records of tbe aeveralatates Dict. h. t. 
of the American union, is peculiar, FOREMAN. The title of tbe 
and will be found under the article preaidiD,r officer ofa grand jury. 
AutAmticaliOll. FOREsTALLING, crim. 14",. 

2. The effect of auch foreign laws, Every practice or device, by act, 
when proved, is properly referable conspiracy, words, or news, to en. 
to the court; the object of the proof hance the price of victuals or other 
of foreign laws, is to enable the court provisions. 3 Inst. 196; &C. Ab. 
to instruct the jury what is, in point h. t.; 1 RUI8. Cr. 169; 4 BI. Com. 
of law, the result from foreign laws, 158. All endeavours whatever to 
to be applied to the matters in con. euhance the common price of any 
troversy before tbem. 'fhe court merchandize, and all kinds of prac. 
are therefore to decide what is the tices which have that tendency, 
proper evidence of the laws of a whether by spreading false rumours, 
foreign country; and when evideuce or by buying things in a market 
is givtln of thoae laws, the court are before the accustomed hour, are 
to judge of their applicability to the offences at common law, and come 
matter in issDe. Story, ConfJ. of L. under the notion of forestalling, which 
§ 638; ~ Harr. & John. 193,219; includes all kinds of offences ofthia 
" Coon. R. 517; 3 Harr. & John. nature. Hawk. P. C. b. I, O. 80, s. 
234,242; Cowp.174. Vide Opira. 1; vide 13 Vio. Ab. 430; Dane's 
icm. Ab. Index, h. t. I 4 Com. Dig. 391 ; 

FOREIGN NATION or STATE. 1 East, Rep. 14:i. 
Is a DIllion totally independent of the FORFEITURE, prmi,lament" 
United States of America. The toru. Forfeiture is a punishment 
constitution authorises congress to annexed by law to some Ulegal act, 
regulate commerce with "foreip or neg1igeDoe, ip tbe owner of lands, 
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tenements or hereditaments; whereby anee by the tenant operates only on 
he loses all his interest therein, and the interest which he posseaaed, and 
they become vested in the party in. does not affect the remainder.man 
jured, as a recompense for the wrong or reversioner. 4 Kent, Com. 81, 
which he nlone, or the public together 8~, 424; 1 Hill. Ab. c. 4, s. 25 to 
with himself, hath sustained. :l BI. 34; 3 Dall. Rep. 486; 5 Ohio, R. 
Com. 267. Lands, tenements, and 30. 
hereditaments may be forfeited by 3. Forfeiture £y non.pn:forfllaftCe 
various means: 1. By the commis. of conditio,... An estate may be 
sion of crimes and misdemeanors; forfeited by a breach or non.perfor. 
2. By alienation contrary to law; 3. mance of a condition annexed to the 
By the non.performance of condi. estate, either expressed in the deed 
tions; 4. By waste. at its original creation, or impliedly 

l. Forfeiture for crime.. By by law, from a principle of natural 
the constitution of the United States, reason. 2 BI. Vom. 281; and see 
art •. 3, s. 3, it is declared, that no Ad. Eject. 140 to 173. Vide article 
attainder of treason shall work cor· Re-entry; 12 Serg. & Rawle, 190. 
ruption of blood, or forfeiture, except 4. Forfeiture by tllfl*. Waste 
during the life of the person attainted. is also a cause of forfeiture. 2 BI. 
And by the act of April 30, 1790, s. Com. 283. Vide article WfUCe. 
24, 1 Story's Laws U. S. 88, it is Vide, generally, 2 BI. Com. ch. 
enacted, that no conviction or judg. 18; 2 Kent's Com. 311:1; 4 lb. 422; . 
ment for any of the offences afore- 10 Vin. Ab. 371, 394; 13 Vin. Ab. 
said, shall work corruption of blood, 486; Hac. Ab. Forfeiture; Com. 
or any forfeiture of estate. As the Dig. h. t.; Dane's Ab. h. t.; 1 Bro. 
offences punished by this act are of Civ. L. 262; 4 BI. Com. 382; and 
the blackest dye, including cases of Considerations on the law offorfeiture 
treason, the punishment of forfeiture for High Treason, London ed. 1746. 
may be considered as being abolished. FORGERY, CM ... 14", Forgery 
The forfeiture of the estate for crimes at common law has been held to be 
is very much reduced in practice in "the'fraudulent making and ahera. 
this country, and when it occurs, the tion of a writing to the prejudice of 
state tnkes the title the party had, and another man's right." 4 BI. Com. 
no more. 4 Mason's R. 174; Dal. 247. By a more modem writer, it is 
rymple on FE'udal Property, c. 4, p. defined, as "a false making; a making 
145.154; Foat. C. L. 95. malo animo, of any written instm· 

2. Forfeit"re by alienation. By ment, for the purpose of fraud and 
the English law. estates less than a deceit." 2 East, P. C. 852. This 
fee may be forfeited to the party en· offence at common law is of the 
titled to the residuary interest by a degree of a misdemeanor. There 
breach of duty in the owner of the are many kind offorgery, especially 
particular estate. When a tenant subjected to punishment by statutes 
for life or years, therefore, by feoff. enacted by the national and state 
ment, fme, or recovery, conveys a legislatures. The subject will be 
~reater estate than he is by law E'n· considered, with reference, 1, to the 
titled to do, he forfeits his estate to making or alteration requisite to'coo· 
the person next entitled in remain. stitute forgery; 2, the written instru. 
der or reversion. 2 Bl. Com. 274. ments in respect of which forgery 
In this country such forfeitures are may be committed; 3, the fraud and 
f Imoat unknown, and the more just deceit to the prejudice of another 
principle prevails, that the convey. man's right; 4, the statutory prov:. 
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mODS uoder the laws of the United although a mao may make the in· 
&ates, 00 the subject offorgerj. strument in his own name, if he 

1. The making of a whole written represent it as the instrument of aJlOo 

instrument in the name of another ther of the same name, when in fact 
with a'fraudulent intent is undoubt· there is no such person, it will be a 
edly a'sufficient making; but a frau. forgery in the name of a non-exist. 
dulent insertion, alteration or erasure, ing person, 2 Leach, 775; 2 East, 
even of a letter, in any material part P. C. 96a ; but the correctness of this
of the instrument, whereby a new decision has been doubted. Rose. 
operation is given to it, will amount Cr. Ev. 384. Though in general a 
to a forgery; and this, although it party cannot be guilty of forgery by 
be afterwards executed by a person a mere nDfI-jelUaflce. yet if in draw. 
ignorant of the deceit. :d East, P. ing a will he should fraudulently omit 
C. ~56. The fraudulent application a legacy which he had been directed 
of a true signature to a false iostru. to insert, and by the omission of such 
ment for which it was not intended, bequest, it would cause a material 
or nce verla, will also be a forgery. alteration in the limitation of a he
For example, it is forgery in an quest to another, as where the omis. 
individual who is requested to draw sion of a devise of an' estate for life 
a will for a sick person in a partie to one, causes a devise of the same 
cular way, instead of doing so, to lands to another to pass a present 
insert legacies of his own head, and estate, which would otherwise have 
then procuring the signature of such passed a remainder only, it would 
sick person to be affixed to the paper be a forgery. Moor, 760; Noy, 
without revealing to him the legacies 101; 1 Hawk. c. 70, s. 6; 2 East, 
thus fraudulently inserted. Noy, P. C. 866; 2 Russ. on Cr. 320. It 
101; Moor, 750, 760; 3 lost. 170; may be observed that the otrence of 
1 Hawk. c. 70, s. :d; 2 Russ. on Cr. forgery may be complete without a 
318; Bac. Ab. h. 1. (A). It has publieationoftheforgedinstrument. 2 
even been intimated by Lord Ellen. East, P. C. 855; 3 Chit. Cr. L.I038. 
borough, that a party who makes a 2. With regard to the thing forged, 
copy of a receipt, and adds to such it may be obserVed that it has been 
copy material words not in the ori· holden to be forgery at common law 
ginal, and then ofters it in evidence fraudulently to falsify, or falsely 
on the ground that the original has make records and other matters of 
been lost, may be prosecuted for a public nature, 1 Rolle's.Ab. 65, 68; 
forgery. 5 Esp. R. 100. It is a a parish register,l Hawk. c. 70; a 
sufficient making where in the writ. letter in the name of a magistrate, 
ing the party aSsumes the name and the governor of a gaol, directing the 
character of a person il) existence. discharge of a prisoner,6 Car. & P. 
2 Russ. 327. But the adoption of 129; S. C. 25 Eng. C. L. R.315. 
a false deaeriptioll and addition, With regard to private writings, it 
where a false Dame is not assumed, is forgery fraudulently to falsify or 
and there is no person answering the falsely make 11 deed or will, 1 Hawk. 
description, it is not a forgery. Russ. b. 1, c. 70, s. 10; or any private 
& Ry. 405. Making an instrument document, whereby another person 
in a fictitious name, or the name of a may be prejudiced. 2 Greenl. Rep. 
non-exiating person, is equally a for. 365; Addis. R. 3a; 2 Binn. R. 322 ; 
gery, as making it in the name of 2 Russ. on Cr. b. 4, c. 32, s. 2; 2 
an existing person, 2 East, P. C. East, P. C. R6I; 3 Chit. Cr. Law, 
967; 2 Russ. on Cr. 8:48; and 1022 to 1038. 
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3. The intent must be to defraud Com. Dig. h. t.; Daue's Ab. h. t. ; 
another, but it is not requisite that WilIilUJl8's Just. h. t.; Bum's Just. 
uyone should have been injured; h. t.; Rose. Cr. Ev. h. t.; Swk. 
it is sufficient that the iustrument Ev. h. t. Vide article Fralt. 
forged might have proved prejudi. FORM, practice, is the model of 
cial. 3 Gill & John. 220 ; 4 W. C. an instrument or legal proceeding, 
C. R. 726. It has been holden that containing the substance and tbe 

-the jury ought to infer an intent to principal terms, to be ueed in accord· 
defraud the person who would have ance with the laws; or, it is the act 
to pay the instrument, if it were of pursuing, in legal proceedings, and 
genuine, although from the manner in the construction of legal instru· 
of executing the forgery, or from the ments, the order required by law. 
person's ordinary caution, it would Form is usually put in contradistinc
not be likely to impose upon him, tion to substance. For example, by 
and although the object was general the operation of the statute of 27 
to defraud whoever might take the Eliz. c. 5, s. 1, all merely formal 
instrument, and the intention of de- defects in pleading, except in dilatory 
fraudiug in particular, the person pleas, are aided on general demurrer. 
'Who would have to pay the instru. The difference between matter of 
ment, if genuine, did not enter into the form, and matter of substance, in 
contemplation of the prisoner. Russ. general, under this statute, as laid 
• Ry. :lIH; vide Russ. on Cr. b. 4, I down by Lord Hobart, is that "II"" 
c. 32, s. 3; 2 East, P. C. 8a3; 1 without which tile rigl&t doth suffici· 
Leach, 367; 2 Leach, 775; Rose. ently appear 10 the court, is form ;n 
Cr. Ev. 400. but that any defect, .. by reason 

4. Perhaps each of the states in whereof the rigl&t Gpptar. not," is a 
the union has passed laws making defect in substance. Hob. 233. A 
certain acts to be forgery, and the distinction somewhat more definite, 
national legislature has also enacted is, that if the matter pleaded be in 
I8veral on tbis subject, which are itself insufficient, without reference to 
bere referred to. Act of March 2, the maDner of pleading it, the defect 
1803,2 Story's L. U. S. 888; Act is substantial; but that if the fault is 
of March !i, 1813, 2 Story's L. U. S. in the manner of alleging it, the de-
1304; Act of March 1, 18~3, 3 fect is formal. Dougl. 683. For 
Story's L. U. S. 11:189; Act of March example, the omission of a considera· 
3, 1825, 3 Story's L. U. S. 2003; tion in a declaration in assumpsit; or 
Act of October 12, 1837, 9 Laws of the performance of a C'.ondition pre
U. S. 696. cedent, when such condition exists; 

'rhe term forgery, is also applied of a conversion of property of the 
to the making of false or counterfeit plaintiff, in trover; of science in the 
coin. For the law respecting the defendant, in an action for mischief 
forgery of coin, see article Mone,. done by his dog; of malice, in action 
And for the act of congress punish. for malicious proaecution, and the 
ing forgery in the District of Colum. like, are all defects in ... b.ance. On 
bi., see 4 ShaNw. cont. of Story's the other hand duplicity; a negative 
Laws U. S. 2:l34., pregnant; argumentative pleading; 

Vide, generally, Hawk, b. 1, c. a special plea, amounting to tbe (t"n· 
51 and 70; 3 Chit. Cr. Law, 1022 era! issue; omission of a day. when 
to 1048; 4 BI. Com. 247 to 250; 2 time is immaterial; of. place, in 
East, P. C. 840 to 1003; 2 Russ. transitory actions, and the like, are 
011 Cr. b. 4, C. 32; 13 Yin. Ab. 469; oo1y faulta in form. Sac. Abo Pleas.. 
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&C. N. 5, 6; Com. Dig. Pleader, Q 
7; 10 Co. 96 a; 2 Su. 694; Gould, 
PI. Co 9, ~ 17, 18; 1 BI. Com. 142. At 
the same time that fastidious objec
tions. agaiDSt tritling errors of fom, 
arising from mere clerical mistakes, 
are not encouraged or sanctioned by 
the courts, it has been justly observed, 
that" infinite mischief has been pro
duced by the facility of the courts in 
overlooking matters of form; it en· 
courages carelessness, and places 
ignorance too mIlCh upon f\ footing 
with knowledge amongst those who 
practice the drawing of pleadings." 
1 B. & P. 59. 

FORMA PAUPERIS, Engli81 
".; when a person is so poor that 
he cannot bear the charges of suing 
at law or in equity, upon making 
oath that he is not worth five pounds, 
and bringing a certificate from a 
couDSellor at law, that he believes 
him to have a just cause, he is per. 
mitted to sue ira forma pauperi8, in 
the manner of a pauper; that is, he 
is allowed to have original writs and 
subpalll!lB gratis, and counsel assign. 
ed him without fee. 3 BI. Com. 400. 
See 3 John. Ch. R. 65; I Paige, R. 
688; 3 Paige, R. 273; 5 Paige, R. 
58; 2 Moll. R. 475; 1 Beat. R. 
64. 

FORMEDON, old Eng. la",. 
The writ of formedon is nearly obo 
soJete, it having been superseded by 
the writ of ejectment. Upon an ali. 
enation of the tenant in tail, by which 
the estate in tail is discontinued, and 
the remainder or reversion is by the 
'failure of the particular estate dis
placed, and tumed into a mere right, 
the remedy is by action of formedon, 
(8~curulum forma", doni,) because 
the writ comprehends the form of the 
IJift. This writ is in the nature of a 
writ of right, and the action of for· 
medon is the highest a tenant in tail 
can haft. This writ is distinguished 
into three species; a fOJ"fMdon in the 
tUlt¥7ltkr, in the remai"der, and in 

FOR 

the fTHf1er. 3BI. Com. 191 ; Bee. 
Ab. h. t. 

FORMER RECOVERY. A re
covery in a former action. It is a 
general rule, that in a real or per
sonal action a judgment, unreversed, 
whether it be by confession, verdict, 
or demurrer is a perpetual bar, and 
may be pleaded to any new action of 
the same or 11 like nature. Bac. A b. 
Pleas, 112, n. 2; 6 Co. 7 ; Hob. 4,5 ;' 
Ventr. 170. There are two excep
tions to this general rule, 1. The case 
of mutual dealings between the par. 
ties, when the defendant omits to set 
off his counter demand, in that case 
he may recover in a cross action; 2. 
When the defendant in ejectment 
neglects to bring forward his title, he 
may avail himself of a new suit. 1 
John. Cas. 492, 50~, 510. It is evi
dent that in these cases the cause of 
the second action is not the same as 
that of the first, and, therefore, a 
former recovery cannot be pleaded. ./ 
In I'ml actions, one is not a bar to 
an action of a higher nature. 6 Co. 
7. Vide 12 Mass. 338; R~. Judi
cata " Tling Adjudgtd. 

FORMULARY, a book of forma 
or precedents for matters of law ; 1M 
form. 

FORNICATION, m ... la"" ie 
the unlawful carnal knowledge of an 
unmarried person With another, whe
ther the latter be married 01' un~ 
ried; when the party is married, the 
offimce as to him or her, is known 
by the name of adultery, (q. v.) 
Fornication is however included in 
every case of adultery, as a larceny 
is included in robbery. 2 Hale's P. 
C.302. 

FORPRISE, taken before hand. 
This word is sometimes, though but 
seldom, used in leases and convey
ances, implying an exception or l'e" 
aervation. Forprise, in another sense; 
is taken for any exaction. Cunn. 
Diet. h. t. 

TO FORSWEAR, crim. law. 
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.10,,.. To swear to a falsehood. storma, by the perils of the seas, by 
This word has not the same mean· inundatioos and earthquakes, or by 
.ing as perjury. It does not ez iii sudden death or illness. By the lat. 
'e,mini signify a fal8e swearing be- ter is meant such an interpoaition of 
fore an officer or court having au· Uman agency, as is, frorii ita nature 
thority to administer an oath, on an and power absolutely uocontrollable. 
issue. A man may be forsworn by Of this nature are loaaes occasioned 
making a false oath before an iocom. by the inroads of a hoati1e army, or 
peteDt tribunal as well as before a by public enemies. Story 00 &.ibn. 
lawful court. Heoce to say that a ~ 25; Lois des Bat. Pt. :l, c. 2, ~ 1. 
man is forsworn will or will Dot be Fortuitous events are fortunate 
alaDder, as the circumstances show or unfortunate. The accident of 
that the oath was or was not taken finding a treasure is a fortuitoua 
before a lawful authority. Cro. Car. event of the first class. Lois des 
378; Lut. 121:12; 1 Rolle, Ab. 39, BAt. Pl. 2, c. 2, § 2. 
pl. 7; Bac. Ab. Slander, B a; Cro. Involuntary obligatioDS may arise 
Eliz. 609; 13 Johns. R. 80; Ib..48; in consequence of fortuitous events; 
12 Mass. 496; 1 Johns. R. 505; 2 for example, when to _ve a vessel 
Johns. R. 10; 1 Hayw. R. 116. from shipwreck, it is oecessary to 

FORTHWITH. When a thing throw goods overboard, the loss must 
is to be done forthwith, it aeems that be bome in common; there arises 
it must be performed as 8000 as by in this case between the owners of 
J'e88Onable exertion, confined to that the vessel and of the goods remaining 
object, it may be done. This is the on board, an obligation to bear pro
import of the term; it varies of portionably the 1088 which has been 
course with every particular case. sustained. Lois des BAt. Pt. 2, Co 

"Tyr.837. 2, § 2. 
FORTIORI or" fortiori, an epi. See, in. general Dig. 50, 17, 23; 

thet for any conclusion or inference, Id. 16, 3, 1 ; Id. 19, 2, 11; Id. 44, 
which is much stronger than another. 7, 1; Id. 18, 6, 10; Id. 13, 6, 18; 
"If it be so, in a feoffment, passing Id.26, '7,50; Ad of God; AceUkrtI; 
a new right, a fortiori, mtlcA more Peril. f!f Ihe Ir4. • 
is it for the restitution of an ancient FORfiM, signifies jurisdiction, a 
right." Co. Lilt. 253, 260. court of justice, a tribunal. The 

FORTUITOUS EVENT, a term French divide it into forua ezIerior, 
in the civil law to denote that which which is the authority which human 
happens by a cause which cannot be justice exercises on per80DS and pro
reaisted, Louis. Code, art. 2522, No. perty, to a .greater or lesser uteat, 
"1 ; or it is that which neither of the ancording to the quality of those to 
parties has occasioned or could pre- whom it is entrusted; and iUerier 
Tent. Lois des Bat. Pt. 2, c. 2, § forum, which is the moral seD8e of 
1. It is also defined to be an un- justice which a correct conscience 
foreseen event which cannot be pre. indicates. Merlin. Repert. mot For. 
vented. Diet. de Jurisp. Cas fortuit. FORWARDING MERca~T, 
There is a difterence between a for. ira conIracl., is a person who reo 
tuitous event or inevitable accident ceives and forwards goods, taking 
and irresistible force; by the fonner upon himself the expenleS of trans
commonly called the act of God, is portation, for which he receives a 
meant any accident produced by compeosatioD from the owners, but 
physical causes, which are irresisti- who has DO coDt'Jem in the veseela 
'We; such u a 1088 by lightning or or wagons, by which they are tnaa. 

• 
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ported, and no interest in the &eight; twelve OUDC811 troy weight of Ilan· 
euch an one is not deemed a com· dard silver, and weighing not leu 
moa carrier, but a mere warehouse- than three hundred and eighty.four 
IDIUI or agent. U Johns. 232; 7 grains each, are made a legal tender 
Cowen's R.497. He is required to at the rate of ninety.three cents 
use only ordinary diligence in send. each. Act of June :lOt 1834, s. 1, 
ing the property by responsible per. 4 Sharsw. cont. of Story'. L. U. S. 
BODS. 2 Cowen's R. 693. 2373. See Foreign coi,... 

FOUNDLING, a new born child FRANCHISE. This word has 
abandoned by its parents, who are several significations; 1 it is a 
unknown, and found by another. right reBe"ed to tbe people by the 
The settlement of such a child is in constitution, hence we say the elec. 
the place where foUlld. tive franchise, to designate the right· 

FOURCHER, ERglia! law, a of the people to elect their officers. 
French word which means to fork. 2. It is a certain privilege conferred 
}o'ormerly when an action was by grant from the government, and 
brought against two, who, being vested in individuals. qorporations, 
jointly concerned, were not bound or bodies politic, are the most usual 
to answer till both appeared, and franchises known to our law. They 
they agreed not to appear both in have been cllUl8ed among incorporeal 
ODe day; the appearance of one ex· hereditaments, perhaps improperly, 
coaed the other's default, who had a as they have DO inheritable quality. 
day given him to appear with the In England franchises are very nu· 
other, the defaulter on the day ape merous; they are said to be royal 
pointed appeared, but the first then privileges in the hands of a subject. 
made default; in this manner they Vide 3 Kent, Com. 366 ; Cruiae, Dig. 
forked each other, and practiced tiL 27; 2 BI. Com. 37; 15 Serg. & 
this for delay. Vide 2 Inst. 250. Rawle, 180; Finch, 164. 

FRACTION, signifies, in arith· FRANK. The privilege of send. 
metic and algebra, a combination of iog and receiving letters through 
numbers representing one or more the mails free of postage. This 
parts of a unit or integer; thus four. privilege is granted to various offi· 
fifths is a fraction, fonned by divi. cers not for their own special bene
dintJ a unit into five equal parts, and fit, but with a view to promote the 
taking one part four times. In law, public pl. By the act of con· 
the term fraction is usually applied gross to rednce into one the aeveral 
to the di.isioo ofa day. In general acts establillhing and regulating the 
there are DO fractions in daYIt, Co. post office department, passed March 
Litt •. S26 ; 2 Salk. 6:l5 i but in 3, 1825, 3 Story's L. O. S. 1986, it 
some cases a fraction will be taken is provided- . 
into the account in order to secure ~ 27. That letters and packets tol 

a party his rights. 3 Chit. Pro 1] 1 i anel from the following officers of 
8 Ves. 80 i 4 Campb. 197; 2 B. & the United States, shall be received 
Ald. !iS6; Rob. Dig. of Engt sta· and conveyed by post, free of post. 
tutes in force in Pennsylvania, 431, age. Each postmaster, provided 
S, and when it is required by a ape. each of his letters or packets shall 
ciallaw. Vide article Dat,. not exceed half an ounce in weight; 

FRANC, co".".. law. The name each member of the aenate, and each 
of a French coin. Five franc pieces member and delegate of the hoUle 
when not of less fineness than ten of representatives of the congress of 
ounc;ea and sixteen pennyweight in the United States, the secretary of 
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the senate, and clerk of the house ceive, enclosed to him, any letter or 
of representatives, provided each packet addressed to a penon not 
letter or packet, (except documents having that right, it shall be his doty 
printed by the order of either house to return the same to the post office, 
of congress,) shall not exceed two marking thereon the place &om 
ounces in weight, and during their whence it came, that it may be charg
actual attendance in any session of ed with postage. And if any penon 
congress, and sixty days before and shall counterfeit the hand-writing or 
after such session; and in case of frank of any person, or cause the 
excess of weight, that excess alone same to be done, in order to avoid 

\ shall be paid for; the president of the payment of postage, each pe1'SOD, 
the United States, vice president, so offending, shall pay for every such 
the secretaries ot' state, of the trea- offence, five hundred dollars. 
sury, of war, of the navy, sttorney The franking privilege is also 
general, postmaster general, and the granted to the following named offi. 
assistants postmaster general, the cers. 
comptrollers of the treasury, aUdi-1 The adjutant general of the militia 
tors, register, treasurer, and com- of any state or territory is vested with 
missioner of the general land office, this privilege by the act of March 3, 
and such individual who shall have 1825, as follows: 
been, or may hereafter be, president ~ 40. That the adjutant geoeral of 
of the United States, and each may the militia of each state and terri
receive newspapers by post, free of: tory shall have a right to receive, 
postage: Prooickd, That poatmas- I by mail, free of postage, from any 
ters shall not receive, free of post- major general or brigadier general 
age, more than one daily newspa- thenSOf, and to transmit to said gene
per, each, or what is equivalent rals, any letter or packet, relating 
thereto; nor shall members of the solely to the militia of such state or 
senate, or of the house of represen- territory: Prooi.ded altllGY', That 
tatives, the clerk of the house, or every such officer, before he delivers 
secretary of the senate, receive any such letter or package for trans
newspapers, free of postage, after mission, shall, in his own proper 
their privilege of fmnking shall hand-writing, on the outside thereor, 
oeue. endorse the nature of the papers 

~ :l8. That, if any person shall enclosed, and thereto subecribe his 
frank any letter or letters, other than name and office, and shall preYiously 
thoee written by himself, or by his furnish the postmaster of the office 
order on the business of his office, where he shall deposite the same, 
he shall, on conviction thereof, pay with a specimen of his signature. 
a fine of ten dollars; and it shall be And, if any such officer shall frank 
the especial duty of postmasters to any letter or package, in which shall 
prosecute for said offence: Prooidm, be contained any thing relative to any 
That the secretary of the treasury, subject, other than of the militia of 
secretary of state, secretary of war, such s&ate or territory, every offender 
1I8Cretary of the navy, and postmaster shall, on conviction of every such 
general, may frank letters or packets offence, forfeit and pay a fine of fifty 
on official business, prepared in any dollars. 
other public office, in the absence of I The speaker of the house of reo 
the principal thereof. And if any presentatives is authorised to frank 
person, having the right to receive I and to receive lettcrs Ilnd packages 
his letters free of postage, shall reo by mail free of postage. Resolution 
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oCcongrese,A~ 8, 1828, 4Sharaw. law, takes place, according to Black. 
coat. of Story s L. U. S. 2156. stone, when lands are given by one 

The governors of the several man to another, together with a wife 
!dales •• By the act of Jnne 30,1834, who is daughter or kinswoman of 
.. Sharaw. coat. of Story's L. U. S. the donor, to hold inJrank.marriage. 
2oW6, it is eD8Cted, that it shall be By this gift, though nothing but the 
lawful for the governors of the seve- word frank.marriage is expressed, 
ral states, to traosmit by mail, free the donees shall have the tenements 
of postage, all laws and reports, to them and the heirs of their two 
whether bound or unbound, and all bodies begotten; that is they are 
records and documents of their res· tenants in special tail. It is called 
pective states, which may be directed Jranlt or free marriage, because the 
by the legislature of the several states donees are liable to no service but 
to be tranlbDitted to the executives of fealty. This is now obsolete even 
other states; and the governor oftbe in England. 2 BI. Com. 115. 
state transmitting the same shall, in FRANK·TENEMENT, e"ate_, 
addition to his frank, endorse the the same as freehold, (q. v.) or Ii be· 
kind of book or document enclosed, rum tenemenlU1n. 
and direct the same to the governor FRATER. Vide Brother. 
of the stale to which the same may FRATRICIDE, criminal law, he 
be sent. who kills his brother or sister. The 

The solicitor of the treasury. crime of such a person is also called 
All letters to and from the solicitor fratricide. 
of the treasury relating to the duties FRAUD, TO DEFRAUD, tor,., 
and business of his office, shall be unlawfully, designedly, and know. 
transmitted by mail free of postage. ingly, to appropriate the property 
ActofMay~y,1830,4Sharsw.cont. of another, with a cJiminal intent.· 

. «Story L. U. S. 2208. 11'"BlratiOfll, 1. Every appropriation 
The commiaaioner of patents, is of the right of property of another~ 

declared by the act of July 4, 1836, is not fraud. It must be unlawful; 
.. Sharsw. cont. of Story'. L. U. S. that i. to say, such an appropriation 
2604, to be entitled to send and reo as is not permitted by law. Property 
ceive letters and packages by mail 'loaned, may during the time of the 
relating to the business o( the office loan, be appropriated to the use of th~ 
ffee of postage. Vide article PaIf!nI. borrower. This is not fraud, be. 

FRANK, free. This word is used cause it is permitted by law. 2. The 
in composition, 88 frank-almoign, appropriation must be, not only un· 
frank.marriage, frank.tenement, &0. lawful, but it must be made with 8' 

FRANKALMOIGN,oltlEngli_l knowledge that the property belongs 
law. This is a law French word to another, and with a design to de. 
signifying free-alms. Formerly reo prive him of the same. It is unlaw. 
ligious corporations, aggregate or ful to take the property of another; 
IIGle, held lands of the donor, to them but if it be done with a design of pre. 
and their successors forever in frank. serving it for the owners, or if it be 
almoign. The service which they taken by mistake, it is not done 
were bound to render for these lands designedly or knowin~ly, and, there. 
was not certainly defined; they were fore, does not come within the defini. 
in general to pray for the 80uls of the tion of fraud.-3. Every species of 
donor, his ancestors, and successors. unlawful appropriation, not made 
2 BI. Com. 101. with a criminal intent. enters into 

FRANK.MARRIAGE, Engli.A this definition when designedly made, 
VOL. 1.-60. 
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with a knowledge that the property be collected and inferred in the con
is another's; therefore, such an ape sideration of a court of equity, fiom 
propriation, intended either for the the nature and circumstances of the 
use of another, or for the benefit of transaction, 88 being an imposition 
the offender himself, is comprehended and deceit on other pelllOns, not par. 
by the term.--4. Fraud, however ties to the fraudulent agreement. o. 
immoral or illegal, is ,not in itself a Fraud, in what are called catching 
crime or offence, for want of a cri· bargains, (q. v.) with heirs, rever
minal intent. It only becomes such sioners, or expectants in the life of 
in the cases provided by law. Liv. the parents. Thill last seems to fall 
System of Penal Law, 739. naturally under one or more of the 

F..RAUD, contract8, t0rt8, is any preceding divisions. 
trick or artifice employed by one Frauds may be also divided into 
person to induce another to fall into actual or positive and constructive 
an error, or to detain him in it, 80 frauds. An acl"al or politiee fraud 
that he may make an agreement is the intentional and successful em
contrary to his interest. The fraud, ployment of any cunning, deception 
may consist either, first, in thernia- or artifice, used to circumvent, cheat 
representation, or secondly, in the con· or deceive another. 1 Story, Eq. Jur. 
cealment of a material fact. Fraud ~ 186; Dig. 4, 3, 1, 2; Id. 2, 14, 7, 
avoids a contract, ab initio, both at 9. By comtructiee fraud is meant 
law and in equity, whether the object such a contract or act, which, though 
be to deceive the public or third per. not originating in any actual evil 
8OnII, or one party endeavour then:by design or contrivance to perpetrate a 
to cheat the other. 1 Fonb. Tr. positive fraud or mjury upon other 
Equity,3d ed. 66, note, 6tb ed. 122, persons, yet, by its tendency to de
and notes; Newl. Cont. 352; 1 Bl. ceive or mislead them, or to violate 
R. 465; Dougl. Rep. 450; 3 Burr. private or public confidence, or to 
Rep. 1909; 3 V. & B. Rep. 42; 3 impair or injure the public interests, 
Chit. Com. Law, 155, 306, 698; 1 is deemed equally reprehensible with 
Scb. & Lef. 209; Verpl. Contracts, positive fraud, and, therefore, is pro
punm; Domat, LoisCiv. p. 1, I. 4, bibited by law, as within the same 
t. 6, s. 3, n. 2. reason and mischief, as contracts and 

'fbe following enumeration of acts done m"lo ammo. Constructive 
frauds, for which equity will grant frauds are such 88 are either against 
relief, is given by Lord Hardwicke,2 public policy, in violation of some 
Ves. 155. 1. Fraud, dol". mal"., special confidPllce or trust, or operate 
may be actual arising from facts and substantially 88 a fraud upon private 
circumstances of imposition, which is rights, interests, duties, or intentionlS 
the plainest case. 2. It may be ape of third persons; or unconscientiously 
parent from tbe intrinsic nature and compromit, or injuriously affect the 
subject of the bargain itself; such as private interests, rights or duties ot 
no mon in bis senses, and not under the parties themselves. 1 Story, Eq. 
delusion, would make on the one ch. 7, ~ 258 to 440. 
hand, and as no honest and fair rOaD The civilians divide frauds into 
would accept on the other, which are politiee, wbich mists in doing one'. 
inequitable and unCODscientious bar. self or causing another to do .uch 
gains. 1 Lev. R.lll. 3. Fraud, wbich things as induce a belief of the truth 
moy be presumed from the circum. of what does 'I1ot exist; or nt~'!tifH1, 
s1ancetl and condition of the parties which consists in doing or dissimu· 
contracting. 4. Fraud, wbich may laUng certain things in order to in· 
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duce the opposite party into error, 
or to retam him there. The inten. 
tion to deceive, which is the charac· 
teristic of fraud, is here present. 
Fraud is also divided into that which 
baa induced the contract, dol." daM 
CGlUUID ctmlrat:l1li, and incidental or 
accidental fraud. The former is 
that which bas been the cause or de· 
termining motive of the contract, 
that without which the party de
frauded would not have contracted, 
when the artifices practised by one 
of the parties have been such, that 
it is evident without them the other 
would not have contracted. Inci· 
dental or accidental fraud is that by 
which a person otherwise determined 
to contract, is deceived on some ac· 
cessories or incidents of the contract; 
for example. as to the quality of the 
object of the contract, or its price, so 
that he has made a bad bargain. 
Accidental fraud does not, according 
to the civilians, avoid the contract, 
but simply subjects the party to da. 
mages. It is otherwise where the 
fraud haa been the determining cause 
of the contract, qui cau,aID dedit 
contract'"; in that case the contract 
is void. Toull. Dr. Civ. Fr. Liv. 3, 
t. 3, c. 2, n. ~ 5, n, 86, et seq. Vide 
CatcAirag bargain; I.e.0Il; V olura. IG,., Cora""aJIC~. 

FRAUDS, STATUTE OF. The 
name commonly given to the statute 
29 Car. 2, c. 8, entitled" An act for 
prevention of frauds and perjuries." 
This statute has been re-enacted in 
most of the states of the Union, 
generally with amendments and alte. 
rations. When the word, of the 
statute have been used, the construc· 
tion put upon them has also been 
adopted. - Most of the acts of the 
different states will be found in An· 
thon's Appendix to Sbep. Touchst. 
See also the Appendix to the second 
edition of Roberts on Frauds. 

FRAUDULENT CONVEY· 
ANCE. See VolaIGry C0'4f1eJ· 
Grace. 
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FREE. Not bound to servitude; 
at liberty to act as one pleases. This 
word is put in opposition to slave. 
Representatives and direct taxes shall 
be apportioned among the several 
states, which may be included within 
this Union, according to their respec
tive numbers, which shall be deter. 
mined by adding to the whole num· 
ber of free persons, including those 
bo\md to service for a term of years, 
and excluding Indians not taxed, 
three-fifths of al\ other persons. 
Const. U. S. art. I, s. 2. It is also 
put in contradistinction to being bound 
as an apprentice; as, an apprentice -
becomes free on attaining the age of 
twenty-one years. The Declaration 
of Independence asserts tliat al\ men 
are born free, and in that sense, the 
term includes al\ mankind. 

FREE WARREN, Eng. law, in 
a franchise erected for the preserva. 
tion and custody of beasts and fowls 
of warren. . 2 B1. Com. 39; Co. Litt. 
233. 

FREEDMEN, was the name given 
by the Romans to those persons who 
had been released from a state of 
servitude. Vide Liberti libertirai. 

FREEHOLD, e"~,. An estate 
of freehold is an estate in lands or 
other real property, held by a free 
tenure, for the life of the tenant or 
that of some other person; or for 
some uncertain period. It is called 
liberum tenementum, frank tenement 
or freehold; it was formerly described 
to be such an estate as could only be 
created by livery of seisin, a ceremo
ny similar to the investiture of the 
feudal law. But since the introduc. 
tion of certain modem conveyances, 
by which an estate of freehold may 
be created witbout livery of seisin. 
this description is not sufficient. 
There are two qualities essentially 
requisite to the existence of a free. 
hold estate. 1 Immobility; that is 
the subject. matter must either be land, 
or some interest issuing out of or all· 
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nexed to land. 2. A sufficient legal 
indeterminate duration; for if the 
utmost period of time to which an 
estate can last, is fixed and deter
mined, it is not an estate of freehold. 
For examplb, if lands are conveyed 
to a man and his heirs, or for his 
life, or for the life of another, or until 
he shall be married, or go to Europe, 
he has an estate of freehold; but if 
su~h lands are limited to a man for 
one hundred or five hundred years, 
if he shall so long live, he has not 
an estate of freehold. Cruise on Real 
Property, t. 1, s. 13, 14 and 15; 
Lilt. ~ 59; 1 lost. 42 a; 5 Mass. 
R. 419; 4 Kent, Com. 23. Free
hold estates are of inheritance or 
not of inheritance. Cruise, t. 1, s. 
42. 

FREEHOLDER, a person who is 
the owner of a freehold estate. 
, FREEMAN. One who is in tbe 
enjoyment of the right to do what
ever he pleaaes, not forbidden by 
la w. One in the possession of the 
civil rights enjoyed by the people ge
nerally. 

FREIGHT, mar. Illlll, coratracU, 
is the sum agreed on for the hire of 
a ship, entirely or in part, for the 
carriage (If goods from one port to 
another; 13 East, 300, Dote; but 
In its more extensive sense it is 
applied to all rewards or compensa
tion paid for the use of ships. 1 
Pet. Adm. R. 206; 2 Boulay-Paty, 
t. 8, s. 1; 2 B. & P. 321; 4 Dall. 
R. 459; 3 Johns. R. 335; 2 Johns. 
R. :$46; 3 Pardess. n. 705. It will 
be proper to consider, 1, how the 
amount of freight is to be fixed; 2, 
what acts must be done in order to 
be entitled to freight; 3, of the lien 
of the master or owner. 

1. The amount of freight is usual
ly fixed by the agreement of the par
ties, and if there be no agreement, 
the amount is to be ascertained by 
the usage of the trade, and the cir
curnstlm~ and reason of the r.aae. 

FRE 

3, Kent, Com.. 173. Pothier is of 
opinion that wheA the parties agree 
as to tbe conveyance of the goods, 
without fixing a price, the master is 
entitled to freight at the price usually 
paid for merchandise of a like quali
ty at tbe time and place of sbipmeut, 
and if the prices vary he is to pay 
the mean' price, Charte.part. n. 8. 
But there is a case which authorises 
the master to require the highest 
price, namely, when goods are put 
on board without his knowledge. lb. 
n. 9. When the merchant hires the 
whole ship for the entire voyage, he 
must pay the freight though he does 
not fully lade the ship; he is of 
course only bound to pay in propor
tion to the goods he puts on board, 
when he does not agree to provide a 
full cargo. If the merchant agrees 
to furnish a return cargo. and be 
furnishes none, and lets the ship' re
turn in ballast, he must make com
pensation to the amount of the 
freight; this is called dead JrriKlt, 
(q. v.) in contradistinction to freight 
due for the actual carriage of goods. 
Roccus, note 72-75; 1 Pet. Adm. 
R. 207; 10 East, 530; 2 Vern. R. 
210. 

2. The general rule is that tM 
delivery of the goods at the place of 
destination, in fulfilment of the agree. 
ment of the clJarter party, is required, 
to entitle the master or owner of the 
vessel to freight. But to this rule 
there are several exceptions: I, 
when a cargo consists of live stock, 
and some of the animals die in the 
course of the voyage, witlwut any 
fault or negligence of the master or 
crew, and there is no express agree
ment l't'Specting the payment of 
freight, it is in general to be paid, for 
all thllt were put on board; but when 
the contract is to pay for the trans
portation or them, then no freight is 
due for those which die on the voy
age. Molloy, b. '2, c. 4, 1.8; Dig. 
14,2,10; Abb. Ship. 272.-2. An 
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intel'ruption of the regular course of .sufficient, and that a special payment 
the voyage, happening without the cannot ~ claimed except in special 
fault of the owner, does not deprive cases. 1 Johns. R. 24; 1 Bulstr. 
him of his freight if the ship after. 167; 7 T. R. atH; ~ Carnpb. N. P. 
wards proceed with the cargo to the R. 466. These are some of the excep
place of destination, as in the case of tions to the general rule, called for 
capture and recapture. a Rob. Adm. by principles of equity, that a partial 
R. 101_3. When the ship is forced performance is not sufficient, and that 
into a port 'short of her destination, a partial payment or J'3teable freight 
and cannot finish the voyage. If in cannot be claimed. 
·this case the owner of the goods will 3. In general the master has a 
not allow the master a reasonable lien on the goods, and need not part 
time to repair, or to proceed in ano- with them until the freight is paid; 
ther s}:lip, the master will be entitled and when the regulations of the reve· 
to the whole freight; and, if after nue require them to be landed in a 
giving his consent the master refuse public warehouse, the master may 
to go on, he is not entitled to freight. enter them in his own name and 
-~. When tbe merchant accepts of preserve the lien. His right to reo 
the goods at an intermediate port, it tain the goods may however be 
is the p,eral rule of marine law, waived either by an express agree. 
that freight is to be paid according ment at the time of making the ori. 
to the proportion of the voyage per. ginal contract, or by his subsequent 
formed, and the law will imply such agreement or consent. Vide 18 
contract. The acceptance must be Johns. R. 157; 4 Cowen, R. 470; 
voluntary, and not one forced upon 1 Paine's R. a58; 5 Binn. R. :J92. 
the owner by any illegal or violent Vide, generally, 13 Vin. Ab.I)OI ; 
proceediogs, as, from it, the law im. Com. Dig. Merchant, E a, a; Bac. 
plies a contract that freight pro rata Ab. Merchant, D; Marsh. Ins. 91; 
itinen. shall be accepted and paid. 10 East, 394; 13 East, 300, n.; 3 
2 Burr. 8133; 7 T. R. 381; Abb. Kent, Com. 173 j 2 Bro. Civ. & 
Shipp. part a, c. 7, s. 13; ::I Binn. Adm. L. 190; Merl. Rep. h. t.; 
445; I) Binn. 525; 2 Serg. & Rawle, Poth. Chane.Partie, h. t.; Boulay. 
2:,19; I W. C. C. R. ;;:'JO; 2 Johns. Paty, h. 1.; Pardese. Index, Affrete. 
R. 323; 7 Cranch, R. 358; 6 Cow. ment. 
eq, R. 504; Marsh. Ins. 281, 691 ; FREIGHTER, contractB, is he 
3 Kent, Com. 182; Com. Dig. Mer~ to whom a ship or vessel has been 
chaot, E 3 a, note, pI. 43, and the hired. a Kent, Com. 173; 3 Pa ... 
cases there cited.-5. When the dese. n. 704. The freighter is enti. 
ship has performed the whole voyage, tied to the enjoyment of the vessel 
and has brought only a part of her according to contract, and the vessel 
cargo to the place of destination; in hired is the only ope that he is bound 
this case there is a difference between to take; there can, therefore, be no 
a general ship, and a ship chartered substitution without his consent. 
for a specific 8um for the whole voy· When the vessel hIlS been chartered 
age. In the former case, freight is oply in part, the freighter is only 
to be paid for the goods whicll may entitled to the space he has contract. 
be delivered at their place of destina. ed for; and in case of his occupying 
tion; in the latter it has been ques· more room, or putting on board a 
tioned whether the freight could be greater weight, he must pay frei~ht 
apportio~. and, it seems, that in on the principles mentioned under 
such oase a partial performance is not the article freight. The f.-eigllier is 

50· 
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required to use the vessel agreeably like; or with culture, as grain and 
to the provisions of the charter.party, the like. Secondly, the other kind of 
or, in the absence of any such pro. fruits, known by the name of civil 
visions, according to the usages of fruits, are the revenue which is not 
trade: he cannot load the vessel with produced by the earth, but by the in. 
merchandise which would render it duatry of man, or from animals, from 
liable to condemnation for violating some estate, or by virtue of some rule 
the laws of a foreign state. 3 John. of law. Thus, the rent ofa house,a 
R. 105. The freighter is also reo right of fishing, the freight of a ship, 
quired to return the vessel as the toll of a mill, are called, by a 
soon as the time for which he char. metaphorical expression, fruits, Do
tared her has expired, an~ to pay the mat, Lois Civ. liv. 3, tit. 5, s. 3, n. 
freight. . 3. See Poth. De la Communaute, n. 

FRESH SUIT, Engl. law, is an 45. 
earnest pursuit of the offender, when FUERO JURGO. A Spanish 
a robbery hilS been committed, with. code of laws, said to be the most an. 
out ceasing, until he has been arrest. cient in Europe. Barr. on tbe Stat. 
ed or discovered. Toml. Law Dict. tJ, note. 
h. t. FU G AM FECIT, Ang.la.. He 

FRIBUSCULUM, in tlte cirril fled. This pbrase is used to expres 
'la., was a slight dissention between tbat it has been found by inquisition 
husband and wife, which produced a that a person fled for treaaon or felo
momentary separation, without any DY. Tbe efIect of this is to make the 
intention to dissolve the marriage, in party forfeit his goods absolutely, and 
whIch it diffured from a divorce. the profits of his lands until he baa 
Poth. Pando lib. 50, s. 106. This been pardoned or acquitted. 
amounted to a separation, (q. v.) in FUGITIVE SLAVE, is one who 
our law. has escaped from the service of his 

FRIENDLESS MAN. This master. The constitution of the 
name was sometimes anciently given United States, art. 4, So 2, 3, directs 
to an ontlaw. that" no person held to service or 

FRIGIDiTY, med. juri.. The labour in one state, under the laws 
I18me as impotence, (q. v.) thereof, escaping into another, shall, 

FRUIT, property, the production in consequence of any laws or regu. 
of trees and other plants. Fruit is lation therein, be discharged from 
considered real estates before it is such service or labour, but shall be 
separated from the plant or tree on delivered up, on claim of the party to 
which it grows; after its separation whom such service or labour may be 
it acquires the character of person· due." In practice summary miDis
alty, and may be the subject of lar~ terial proceedings are adopted, aod 
eeny: it then has all the qualities of not the ordinary course of judicial 
personal property. investigations, to ascertain whether 

The term fruit, among the civilians the claim of ownership be established 
signifies not only the production of beyond all legal controversy. In 
trees and other plants, but all sorts of some states strenuous but unsuccesa
revenue of whatever kind they may ful efforts have been made to procure 
be. Fruits may be distinguished into the supposed slave a trial by jury. 
two kinds; the first, called natural Vide generally, 3 Story, Com. on 
fruits, are those which the earth pro. Const. § 1804.1806; Serg. on Const. 
duces without culture, as hay, the ch. 31, p. 387; 9 John. R. 62 i :; 
production of trees, minerals, and the Serg. & Rawle, 62; 2 Pick. R. 11 ; 
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2 Serg. & Rawle, 306; 3 lb. 4; 1 FUNERAL EXPENSES. Mo
Wash. C. C. R. 500; 14 Wend. R. ney expended in procuring the inter4 
607, 539; 18 Wend. R, 678; 2:l ment of a corpse. The person who 
Amer. Jur. 344. . orders the funeral is responsible per. 

FUGITIVE FROM JUSTICE, sonally for the expenses, and if the 
enna. la1D, is one who having com· estate of the deceased should be in. 
mitted a crime within a jurisdiction solvent, he must lose the amount. 
goes into another in order to evade But if there are assets sufficient to 
the law, and avoid its punishment. pay these expenses, the executor or 
By the C',onstitution of the United administrator is bound, upon an im. 
States, art. 4, s. 2, 2, it is provided plied assumpsit, to pay them. 1 
that" a person charged in /lOy state Campb. N. P. R. 298; Holt, 309; 
with treason, felony or other crime, Com. on Contr. 529; 1 Hawke's R. 
who shall lIee from justice, and be 394; 13 Vin. Ab. 563. Frequent 
found in another state, shall on de. questions arise as to the amount 
mand of the executive authority of which is to be allowed to the execu. 
the same state from which he lied, be tor or administrator for such expen4 
delivered up, to be removed to the ses. It is exceedingly difficult to 
state having jurisdiction of the crime." gather from the numerous cases 
The act of thus delivering up a pri· which have been decided upon this 
soner is, by the law of nations called subject any certain rule. Courts of 
eZlradilicm, (q. v.) Diffurent opine equity have taken into consideration 
ions are entertained in relation to the the circumstances of each case, and 
duty of a nation, by the law of na· when the executors have acted with 
tions, independently of any treaty common prudence and in obedience 
stipulations, to surrender fugitives to the will, their expenses have been 
from justice when properly demanded. allowed. In a case where the tea
Vide 1 Kent, Com. 36; 4 John. C. tator directed to be buried at a 
R. 106; 1 Amer. Jurist, 297; 10 church thirty miles distant from the 
Serg. & Rawle, 125; 3 Story, Com. place of his death, the sum of sixty 
Const. United States, ~ 1801. 9 pounds sterling was allowed; 3 Atk. 
Wend. R. 218; 2 John. R. 479; 5 119; and in another case, under 
Binn. R. 617; 4.Johns. Ch. R. 113; peculiar circumstances, six hundred 
22 Am. Jur. 351; 24 Am. Jur. pounds was allowed. Preced. in Ch. 
226; 14 Pet. R. 540; 2 Caines, R. 29. In a case in Pennsylvania 
213. where the intestate left a consider. 

FUNCTION, o.fftce, is properly able estate, and no children, the 
the occupation of an office, by the sum of two hundred and fifly-eight 
performance of its duties; the officer dollars and seventy.five cents was 
18 said'to fill his function. Dig. lib. allowed, the greater part of which 
32, I. 65, ~ 1. had been expended in erecting " 

FUNCTIONARY. One who is tomb-stone over a vault in which the 
in office or in some public employ. body was interred. If Serg. & 
mente Rawle, 64. It seems doubtful whee 

FUNDED DEBT, is that part of ther the busband can call llpon the 
the national debt for which certain separate personal estate of his wife 
funds are appropriated towards the to pay her funeral ezpenses. 8. 
payment of the interset. Madd. R. 90. 

FUNDUS,ciDilla1D. Any portion Vide 2 Bl. Com. 508; Godolph. 
of land whatever, without consider. p. 2; 3 Atk. 249; Off. Ex. 174; 
ing the use or employ to which it is Hac. Ab. Executors, &c., L 4; Via. 
applied. Ab. h.1. 
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FUNGIBLE, a tenn used in the 
civil, Jo'rencb and Scotcb law, signi
fies any tbing, whatever, wbich con
sists in quantity, and is regulated by 
number, weigbt or measure, such 
as corn, wine or money. Hein. 
Elem. Pando Lib. 12, t. 1, § ~; 1 
Bell's Com. 2:45, n. 2; Ersk. Pro 
Scot. Law, B. 3, t. 1, § 7; Poth. 
Pret de Coosomption, No. 25; Diet. 
de Jurisprudence, mot Fongible; 
Story, Bailm. & 284. 

FURCA. The gallows. 3 Inst. 
68. 

FURLINGUS, a furlong, or a fur
row one.eigbth part of a mile long. 
Co. Litt. 5 b. 

FURLONG. A measure of 
lengtb being forty poles or one
eightb of a mile. Vide Meuure,. 

FURLOUGH, is a pennission 
given in tbe anny and navy to an 
officer or private to absent himself 
for a limited time. 

FURNITURE, personal chattels 
in the use of a family. By the term 
housebold furniture in a will, all per-
80nal chattels will pl1S8 wbich may 
contribute to the use or convenience 
of tbe householder, or the ornament 
of the house, as ph,te, linen, china, 
botb useful and ornamental, and pic
tures. Amb. 610; 1 Jobn. Ch. R. 
329, 338; 1 Sim. & Stu. 18Y; S. 
C. 3 Russ. Ch. Cas. 301; 2 Wil
liams on Ex. 752; 1 Rop. on Leg. 
203,4; 3 Ves. 312, 313. 

FURTHER HEARING, m •. 

GAB 

la"" practice. Hearing at another 
time. Prisoners are frequently com
mitted for further hearing, either 
when there is not sufficient evidence 
for a final commitment, or because 
the magistrate has not time at the 
moment to 'hear tbe whole of the 
evidence. The magistrate is required 
by law, and by every principle of 
humanity, to hear the prisoner as 
soon as possible after a commitment 
for further hearing; and if he neglect 
to do so within a reasonable time, he 
becomes a trespasser. 10 Barn. & 
Cresw. 28; S. C. 5 Man. & Ry. 53-
Fifteen days were bJlld an unreason
Ilble time, unless under special cir. 
cumstances. 4 Carr. & P. 134; 4-
Day, 98; 6 S. & R. 427. In Mas
sachusetts magistrates may, by sta
tute, adjourn the case for ten days. 
Rev. Laws, 135,s. 9. It is the prac
tice in England to commit for tbree 
days and then from three days to 
tbree days. 1 Chitty's Criminal 
Law, 74. 

FUTURE STATE, mdeftt:e. A 
state of existence after this life. A 
witness who professed not to believe 
in any future state of existence was 
fonnerly rejected on the ground of 
bis infidelity. See the authorities 
cited under the article l"jidel. But 
it seems now to be settled tbat when 
the witness believes in a God who 
will reward or punish him even iD 
this world, he is competent. Willes, 
550. Vide Atlei". 

G. 

GABEL, a tax, imposition ·or upon salt. Merl. Rep. h. t. Lord 
duty. Tbis word is said to have the Coke says, that pbel or KtJwl, 
same signification tbat ((tJbelle for- phi"., gallell"m, gabellelllfll, gal
merly bad in France. Cunn. Diet. belletum, and KtJflillett"m, signify a 
h. t. But this seems to be an error, rent, duty or service, yielded or done 
for gabelle signified in that country, to the king or any otbel' lord. Co. 
previoualy tq ita, revolutioD, a duty Litt. 142, a. 
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GAGE, ContrGcU. Penooal pro- tain condition. Vide Bac. Ab. h. t. 
perty placed by a debtor in posses- (A); TouU. Jiv. 8, t. 3, n. 381; Bar
sion of his creditor, as a aecurity for beyrac, Traite du Jeu, tom. 1, page 
his debt; a pawn, (q. v.) Hence 104, n. 4; Poth. Traite du Jeu; 
raortgage is a dead pledge. Merl. Repert. mot Jeu; 1 P. A. 

GAGER DEL LEY. Wager Bro. Rep. 171. ,But th'ecourta will 
tf ItJVJ, (q. v.) not countenance gaming by giving 

GAIN. The word i,s ueed as sy- too easy a remedy for the recovery 
nonymous with profits, (q. v.) See of money won at play. &C. Ab. a' 
Fruit.. 811pf'tJ. Vide W"Rer •• 

GAINAGE, old EfIg. latD, signi- GAMING HOUSES,' crim. laVJ, 
ties the draR oxen, horses, wain, are houses kept for tbe purpose of 
plough, and furniture for carrying on permitting persons to game f9r mon
the work of tillage by the baser sort ey or other valuable thing. They 
of soke men and villians, and some- are nuisances in the eye of the law, 
times the ·land itself, or the profits being detrimental to the public, 88 
raised by cultivating it. Bract. lib. they promote cheating and other 
1, c. 9. corrupt practices. 1 Russ. on Cr. 

GALLON, tIIe4a1n'U. A gallon 299; R08COe's Cr. Ev. 663; Hawk. 
is a liquid measure containing two B. 1, ch. 75, s. 6. This offence is 
hundred and thirty one cubic inches, punished in Pennsylvania, and per
or four quarts. haps, in most of the states, by statu-

GALLOWS. An instrument on tory provisions. 
which to hang criminals condemned GANANCIAL, Spanid laVJ. A. 
to death. term which in Spanish signifies near-

GAME. Birds and beasts of a ly the same as acquets. Biene. ga
wild nature obtained by fowling and nanciala are thus defined: .. Aquel
hunting. Bac. Abo h. t.; Animc&la; los que el marido y la muger 6 
Fer. nat."... cualquiera de los dos adquieren 6 

GAMING, CO'IIIra.t:ta; cri •• laVJ, aumentan dul'llllJe ~I matrimonio pol' 
is the playing at carda, dice, or compra Ii otro cootrato, 6 mediante 
other contrivance. When practised su trabajo e industria, como tambien 
.. a recreation, tbe better to fit a los frutos de los bienos proprios que 
persoll for business, it is not unlaw- cada UDO e1ev6 al matrimonio, et de 
ful at common law; but a person los que 8ubaistiendo este adquiel'8ll 
guilty of cheating at any game, as para si por cualquier titulo." 1 
by, playing with false cards, dice, Febr. Nov. lib. I, tit. 2, c. 8, .. 1. 
and the like, may be indicted at This is a species of community; the 
common law, and fined and imprison- property of which it is formed be
ed according to the heinousness of longs in common to·the two consorts, 
the offence. 1 RUI8. on Cr. 406. and, on the dissolution of the mar· 
This offence is punished by statutory riage is divisible between them in 
provisions in perhaps all the states. equal shares. It is confined to their 
Vide Roscoe, Cr. Ev. 446; Hawk. future acquisition dln'GnU el fltGtri
B. 1, c. 92, s. 1. There is nothing moraio, and the Intoa or rents and 
contrary to natural equity in gaming, profits of the other property. 1 
and unless the game be of an immo- Burge on Conll. of Laws, 418, 419; 
raI, illegal or indecent tendency, the Aso & Man. Inst. B. 1, t. 7, c. 5, 
contract will 'be considered as a re- § 1. 
ciprocal gift, which the panies make GAOL, is a prison or building 
of the thing played for under a cer- designated by law or used by the 
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sheriff, for the confinement or de
tention of those whose. pera6ns are 
judicially ordered to be kept in cus
tody. This word sometimes written 
jail, is said to be derived from the 
Spanishjallla, a cage, (derived fl'9Dl 
c4I1la,) in French geole, flOl. 1 
Mann. & Gran. 22:l, note (a). Vide 
6 John. R. 22; 14 Vin. Ab. 9; Bac. 
Ab; h. t; Dane's Ab. Index. h. t.; 4 
Com. Dig. 619; and the articles 
Gaoler; Pmon; Priaoner. 

GAOL-DELIVERY, Eng. lalll. 
To insure the trial, within a certain 
time, of all prisoners, a patent in the 
nature of a letter is issued from the 
king to certain persons, appointing 
them his justices, and authorising 
them to deliver his goals. Cromp. 
Jurisd. 125; 4 Inst. 168; 4 BI. 
Com. 269; 2 Hale, P. C. 22, 32; 2 
Hawk. P. C. 14, 28. In the United 
States, the judges of the criminal 
courts are required to cause the ac
cused to be tried within the times 
prescribed by the local statutes, and 
the constitutions require a speedy 
trial. 

GAOLER, the keeper of a gaol 
or prison, one who bas the legal 
custody of the place where prisoners 
are kept. It is his duty to keep the 
prisoners in safe custodYJ and for 
this purpose he may use aU neces
sary force, 1 Hale, P. C. 601 ; but 
any oppression of a prisoner under a 
pretended necessity will be punished, 

• for the »risoner, whether he be a 
debtor or a criminal, is entitled to 
the protection of the laws from op
pression. 

GARNISH, Eng. lalll. Money 
paid by a prisoner to his fellow pri
soners on his entrance into prison. 

TO GARNrSH. To warn; to 
garnish the heir, is to warn the heir. 
Obsolete • 
. GARNISHEE, is a person who 

has money or property in his posses
sion, belonging to a defendant, which 
m&ney or property bas been attached 

GEN 

in his hands, and he has had notice 
of such attachment; he is so called. 
because he has had warning or notice 
of the at .. chment. From the time . 
of the notice of the attachment, the 
garnishee is bound to keep the pro
perty in his hands to answer the 
plaintift"s claim, until the attachment 
is dissolved, or he is otherwise dis
charged. Vide Serg. on Alt. 88 to 
110; Com. Dig. Attachment, E. 

GARNISHMENT. A warning 
to anyone for his appearance, in a 
cause in which he is not a party, for 
the information of the court, and ex
plaining a cause. For example, in 
the practice of Pennsylvania, when 
an attachment issues against a debtor 
in order to secure' to the plaintiff a 
claim due by a third person to such 
debtor, notice is given to such third 
person, which notice is a garnish
ment, and be' is called the gar
nishee. 

GAVEL, a tax, imposition or 
tribute; the same as ~l, (q. v.) 

GAVELKIND, given to all the 
kindred. Eng. lalll. A tenure or 
custom annexed or belTnL to land 
in Kent, by which the of the 
father are equally divided among all 
his sons, or the land of the brotber 
among aU his brot~rs"if he have DO 

issue of his own. Litt. So 210. 
GELD, old Eng. lalli, signifies a 

fine or compensation for an 01limce ; 
also, rent, money or tribute • 

GEMOTE. An assembly. Wit
tena gemote, during the time of the 
Saxons in England, signified an ... 
sembly of wise men. The parlia
ment. 

GENDER. That which desig. 
nates the sexes. As a general rule 
when the masculine is used it in
cludes the feminine, as, man (q. v.) 
sometimes includes women. This 
is the general rule, unless a contrary 
intention appears. But in penal sta· 
tutes, which must be construed strict
ly, when the masculine is used ancI 
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not the feminine, the latter is not the object of which is to show all the 
in general included. 3 C. '" P. 226. individuals embraced in a family, it 
An instance to the contrary, however, is usual to begin with the oldest pro
may be found in the construction. genitor, and to put all the persons of 
26 Ed. 3, st. 6, c. l!, § 1, which de- the male or f~e II8X in descending, 
clues it to be high treason, "When and then in collateral lines. Other 
a man doth compass or imagine the tables exhibit the ancestors of a par. 
death of our lord the king," &c. ticular person in ascending lines both 
These words" our lord the king" on the father's arid mother's side. In 
have been construed to include a this way 4, 8;16;.32, &co ancestors 
queen regnanL :& InsL 7, 8, 9; H. are exhibited, doubling at every de. 
P. C. 12; 1 Hawk. P. C. c. 17; gree. Some~blesareconstructed in 
Hac. Ab. Treason, D. Pothier says the form ofa tree, after the model of 
that the masculine often includes the canonical law, (arbor colUtJnguini. 
feminine, but the feminine never in. tati.,) in which the progenitor is 
cludes the masculine; that according placed beneath, as if for the root or 
to this rule if a man were to bequeath stem. Vide Branch; Line. 
to another all his horses, his mares GENERAL ISSUE, pleading, is 
would.pass by the legacy; but if he a plea which traverses or denies at 
were to give all his mares, the horses once the whole indictment or decla. 
would not be included. Poth. Inlrod. ration, without offering any special 
au titre 16, des Testaments et Dona. matter, to evade it. It is called the 
tions testamentaires, n. 170. Vide general issue, because, by importing 
Ayl. Pando 57; 4 Car. & Payne, an absolute and general denial of 
216; S. C. 19 Engl. Com. Law R. what is all8fJed in the indictment or • 
361 ; Barr. on the Stat. :&16, note. declaration,)t amounts at once to an 
Feme; Feme crmer'; Feminine .; issue. 3 BI. Com. 306. The gene. 
Male; Man; Sez; Women; Wor. ral issue in criminal cases, is, not 
tAie" of blood. guilty. In civil cases, the general 
GEN~OGY, is the summary issues are almost as various as the 

history or table of a house or family, forms of action; in assumpsit, the 
showing how the persons there general issue is nora-llnumplit; in 
named are connected together. It debt, nil debet ,. in detinue, lion de. 
is founded on the idea of a lineage lind; in trespass, non cui. or flOC 
or family. Persons descended from guilty, &c. 
tbe common father constitute a fam· GENERAL LAND OFFICE.
ily. Under the idea of degrees is One of the departments of govern· 
noted the nearness or remoteness of ment of the United States. It was 
relationship, in whicll one person established by the act of April 25, 
stands with respect to another. A 1812, 2 Story's Laws U. S. 12313; 
aeries of aeveral persons, descended another act was paseed March 24, 
from a common progenitor, is called 1824,3 Story, 1938, which autho
a line, (q. v.) Children stand to rised the employment of additional 
each other in the .telation either of officers. And it was re-organized by 
full blood or halfblQOd, according as the following act entitled" An act 
they are descended from the same to re-organize the General Land 
parents, or have only one parent in Office," approved July 4, 1836. 
common. For illustrating descent § 1. Be it enacted, &te. That from 
and relationship, genealogical tables and after the passage of this act, the 
are constructed, the order of which executive duties now prescribed, or 
depends on the end in view. In tables which may hereafter be prescribed 
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by law, appertaining to the survey- land office to all patents for public 
iog and sale of the public lands of lands, and he shall attend to the 
the United States, or in any wise correct engrossing and recording and 
respecting such public lands, and, transmissien of such patents. He 
also, such as relate to private claims shall prepare alphabetical indexes of 
of land, and the issuing of patents for the names of patentees, and of per. 
all grants of land under the authority sons entitled to patents; and he shall 
of the government of the United prepare such copies and exemplifies. 
States, shall be subject to the super- tions of matters on file, or recorded 
vision and control of the commission- in the general land offioe, as the com· 
er of the general land office, under missioner may from time to time 
the direction of the president of the direct. 
United States. § 5. That there shall be appointed 

§ 2. That there shall be appointed by the president, by and with the 
ill said office, by the president, by advice and consent of the senate, an 
and with the advice and consent of officer to be called the solicitor of the 
the senate, two subordinate officers, general land office, with an annual 
one of whom shall be called principal salary of two thousand dollars, whose 
clerk of the public lands, and the duty it shall be to examine and pre
other principal clerk on private land sent a report to the commissioner, of 
claims, who shall perform such du- the state of facts in all cases referred 
ties as may be assigned to them by by the commissioner to his attention -
the commissioner of the general land which shall involve questions of law, 
office, and in case of vacancy in the or where the facts are in pC>ntroversy 
office of the commissioner of the gen- between the agents of gevemment 
eral land office, or of the absence or and individuals, or there are coofliet
sickness of the commissioner, the ing claims of parties before the de
duties of said office shall devolve partment, with his opinion thereon; 
upon and be performed, ad interim, and also, to advise the commissioner, 
by the principal clerk of the public when required thereto, on all ques
lands. tions growing out of the management 

§ 3. That there shall be appointed of the public lands, or the title there
by the president, by and with the to, private land claims, Virginia mili· 
advice and consent of the senate, an tary scrip, bounty lands, and pre· 
officer to be styled the principal emption claims; and to render such 
clerk of the sun61s, whose duty it further professional-' aenices in the 
shall be to direct and superinfend the business of the department 118 may 
making of suneys, the returns there- be required, and shall be connected 
0(, and all matters relating thereto, with the. dischRrge of the dutiell 
which are done through the officers thereof. 
of the suneyor general; and he shall § 6 •. That it shall be lawful for the 
perform such other duties as may be president of the United States, by 
assigned to him by the commissioner and with the advice and consent of 
of the general land office. the senate, to appoint a secretary, 

§ 4. That there shall be appointed with R salary of fifteen hundred dol
by the president, by and with the lars per annum, whose duty it shall 
consent of the senate, a recorder of be, under the. direction of the presi
the general land office, whose duty dent, to sign in his name, and for 
it shall be, in pursuance of instruc- him, all patents for land sold or 
tions from the commissioner, to cer- granted under the authority of the 
tify and affix the seal or the general United States. 

Digitized by Google 



GEN GEN 801 

§ 7. That it shall be the duty of clerks, whose anoual salary shall Dot 
the commissioner to cause to be pre. exceed eleven hundred dollars each ; 
pared, and to certify, under the seal thirty-five clerks, whose annual sala
of the general land office, such copies ry shall not exceed oDe thousand 
of records, books, and papers on file dollars each; one principal draughts
in his office, as may be applied for, man, whose annual salary shall not 
to be used in evidence in courts of exceed filleen hundred dollars; one 
justice. assistant draughtsman, whose annual 

§ 8. That whenever the office of salary shall not exceed twelve hun
recorder shall become vacant, or in dred dollars; two messengers, whose 
eaae of the sickness or abeence of the annual salary shall not exceed seven 
recorder, the duties of his office shall hundred dollars each; three assistant 
be performed, ad interim, by the messengers, whose annual salary 
principal clerk on private land claims. shall not excet'd three hundred and 

§ 9. That the receivers of the land fifty dollars each; and two packers, 
offices shall make to the .secretary of to make up packages of patents, 
the treasury monthly returns of the bhmk forms, and other things naces
moneys received in their several sary to be transmitted to the district 
offices, and pay over such money land offices, at a salary of four hun
pursuant to his instructions. And dred and fifty dollars each. 
they shall also make to the commis- § 11. That such provisions of the 
sioner of the general land office, like act of the 25th of April, in the year: 
monthly returns, and transmit to him one thousand eight hundred and 
quarterly accounts current of the twelve, entitled" An act for the esta
debits and credits of their several blishment of a general land office in 
offices with the United States. the department of the treasury," and 

§ 10. That the commissioner of of all acts amendatory thereof, as are 
the general land office shall be enri- inconsistent with the provisions of 
tied to receive an annual salary of this act, be, and the same are hereby 
three thousand dollars; the recorder repealed. 
of the general land office, an annual § 12. That from the first day of 
salary of fifteen hundred dollars j the month of October, until the first 
the principal clerk of the surveys, an day of the month of April in each 
annual salary of eighteen hundred and every year, the general' land 
dollars; and each of the said princi- office and all the bureaus and offices 
pal clerks an annual salary of eigh- therein, as well as those in the de
teen hundred dollars; from and after partments of the treasury, war, navy. 
the date of their respective eommis- state, and general post office, shall 
sions; and that the said commission- be open {or the transaction of the 
~ be authorised to employ, {or the public business at least eight hours 
service of the general land office, one in each and every day, except Sun
clerk, whose annual salary shall not days. and the twenty-fifth day of 
exceed fifteen hundred dollars; four December; and from the first day 
clerks, whose annual 'salary shall of April until the first day of Octo
not exceed {ourteen hundred dollars ber, in each year, all the aforesaid 
each; lixleen clerks. whose annual offices and bureaus shall be kept 
BIllary shall not exceed thirteen hun- open for the transaction orthe public 
dred dollars each; twenty clerks. business at least ten hours, in each 
'Whose annual salary shall not exceed and every day, except Sundays and 
twelve hundred dollars each; five the fourth day of July. 

VOL. 1.-61. 
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, § 13. That if any person shall ap- Steph. Pl. 171; Gould, Pl. Co 7" 
ply to any register of any land office 5; Archb. Civ. PI. 194. Vide T,... 
to enter any land whatever, and the wrle; Special Traeerae. 
said register shall knowingly and GENS. An ancient word signi. 
fulsely inform the person so applying fying natiOll,and sometimes a/Gmil,. 
that the same has alreadv been en· 1 Tho. Co. Litt. ,259, n. 13. In the 
tered and refuse to perniit the per. French Jaw, it is used to signify peG
son so applying to enter the same, pie or nations, as, Droit des Ge~ 
BUch register shall be liable therefor the law of nations. 
to the person so applying for five GENTLEMAN. In the English 
dollars for each acre of land which law, according to Sir Edward Coke, 
the person so applying otrered to en· is one who bears a coat of armour. 
ter, to be recovered by action of 2 Inst. 667. In the United States 
debt in any court of record, having this word is unknown to the law, but 
jurisdiction of the amount. in many places it is applied by cour· 

§ 14. That all and every of the tesy to all men, rich or poor, black 
officers whose salaries are hereinbe· or white. See Poth. Proc. Crim. sect. 
fore provided for, are hereby pro· I, App. § 3. ' 
hibited from directly or indirectly GENTLEWOMAN. This word 
purchasing or in any way becoming is unknown to the law in the United 
interested in the purchase of any of States, Rnd is but little used. In 
the public land; and in case of a England it was formerly a good ad. 
yiolation of this section by such offi· dition of the stale or degree of a wo-. 
eer, and on proof thereof being made man. 2 Jnst. 667. 
to the president of the United States, GENUS, denotes- the number of 
such officer, so otrending, shall be, beings or objects, which agree in 
forthwith, removed from office. ' certain general properties, common 

GENERAL SHIP, is one which to them all, so that genus is in fact 
is employed by the master or owners, only an abstract idea, expressed by 
on a particular voyage, and is hired some geneml name or term; or 
by a number of persons, unconnected rather a name or term, to signify 
with each other, to convey their reo what is called an abstract idea. 
epective goods to the place of destina· Thus, goods is the generic name, 
tion. This contract although usually and includes, generally, all personal 
made with the master, and not with property; but this word may be re
the owners, is considered in law to be strained, particularly in bequests, to 
made with them also, and that both such goods as are of the same kind 
he and they are, separately bound to as those previously enumerated. 
the performance of it. Abbott on Vide 3 Ves. 311; 11 Ves. 657; 1 
Ship. 112,215,216. Eq. Cas. Ab. 201, pl. 14; 2 Ves. 

GENERAL TRAVERSE, in sen. 278, 280; Dig. 50, 17. 80; Ib. 
pleading, is one preceded by a gene- 12. 1,2,3. 
ral inducement and denying in gene- GEORGIA. The name of one 
ral terms, all that is last before al. of the original states of the United 
leged on the opposite side, instead of States of America. George the Be
pursuing the words of the allegations, cond granted a charter to Lord Per
which it denies. Of this sort of cival and twenty otbers, for the goy. 
traverse, the replication de irdurill ernment of the province of Georgia • 
...a. propria, ab"lfle tali co.,.", in It was governed under tbis charter 
answer to a justification, is a familiar till the year 1751, when it was sur
example. Bac. Ab. Pleas, HI; ,rendered to the crown. From that 
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period to the time of the Americao are, by the 3d article of the constitu. 
revolution, the colony was governed tion, distributed as follows: 
as other ~yal provinces. The con· ~ 1. The judicial powers of this 
stitution of the state, as revised, state shall be vested in a superior 
amended, and compiled by the con· court, and in such inferior jurisdic
v .. .ntion of the state, was adopted at tions as the legislature shall, from 
Louisville, on the 30th day of May, time to time, ordain and establish. 
1798. It directs, art. 1, s. 1, that The judges of the superior courts 
the legislative, executive, and judi. shall be elected for the term of three 
ciary departments of government years, removable by the governor, 
shall be distinct, and each depart. on the address of two-thirds of both 
ment I!hall be confided to a separate houses for that purpose, or .by im· 
body of magistracy. peachment and conviction thereon. 

1. The legislative power is vested The superior court shall have exclu. 
in two separate and distinct branches, sive and final jurisdiction in all crim. 
to wit, a senate and house of repre- inal cases which shall be tried in the 
sentatives, styled, "the General As· county wherein the crime was com· 
sembly." 1st. The senate is elected mitted; and in all cases respecting 
annually, and is composed of one titles to land, which shall be tried in 
member from each county, chosen the county where the land lies; and 
by the electors thereof. The senate shall have power to correct errors in 
elect, by ballot, a piesident out of inferior judicatories by writs of ca· 
their own body. 2d. The house of Horan, as well as errors in the su· 
representatives is composed of memo perior courts, and to order new trials 
bers from all the counties, according on proper and legal grounds: Pra
to their respective numberS of free vided, That such new trials shall be 
white persons, and including three- determined, and such errors correct
fifths of all the people of colour. ed, in the superior court of the coun· 
The enumeration is made once in ty in which such action originated. 
seven years, and any county contain. And the said court shall also have 
ing three thousand persons, accord. appellative jurisdiction in such other 
ing to the foregoing plan of enume- cases as the legislature may by law 
ration, is entitled to two members; direct, which shall in no case tend to 
seven thousand to three members; remove the cause from the county in 
and twelve thousand to four memo which the action originated; and the 
bers; but each county shall have at judges thereof, in all cases of appli. 
least one, and not more than four cation for new trials, or correction of 
. members. The representatives are error, shall enter their opinions on 
chosen annuallv. The house of re- the minutes of the courL The infe. 
presentatives choose their speaker and rior courts shall have cognizance of 
otMr officers. all other civil cases, which shall be 

2. The executive power is vested tried in the county wherein the de-
, in a governor, elected by the general fendent resides, except in cases of 

assembly, who holds his office for joint obligors, residing in different 
the term of two years. In case of counties, which may be commenced 
vacancy in his office, the president in either county; and a copy of the 
of the senate acts as governor, until petition and process served on the 
the disability is removed, or until the party or parties residing out of the 
next meeting of the general assem· county in which the suit may be com. 
bly. menced, shall be deemed sufficient 

3. The judicial powers of the state service, under such rules and regula. 
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tions 88 the legislature may direct: 
bllt the legislature may, by law, to 
which two-thirds of each branch shall 
concur, give C'.oncurrent jurisdiction 
to the Euperior courts. The superior 
and inferior courts shall sit in each 
county twice in every year, at .such 
stated times 88 the legislature shall 
appoint. 

~ 2. The judges shall have sala. 
ries adequate to their services, estab
lished by law, which shall not be 
increased or diminished during their 
continuanoo in office; but shan not 
receive any other perquisites or emol. 
uments whatever, from partie'! or 
others, on account of any duty requir. 
ed of them. 

~ 3. There shall be a state's at· 
tor~ey and solicitors appointed by 
the legislature, and commissioned by 
the governor, who shan hold "their 
offices for the term of three years, 
unless removed by sentence on im. 
peachment, or by the governor, on 
the address of two.thirds of each 
branch of the general assembly. 
They shall haTe salaries adequate to 
their services, established by law, 
which shall not be increased or di. 
minished dltring their continuance in 
office. 

~ 4. Justices of the inferior courts 
shall be appointed by the general as· 
sembly, and be commissioned by the 
governor, and shall hold their com· 
missions during good behaviour, or 
88 long as they respectively reside in 
the county for which they shall be 
appointed, unless removed by sen· 
tence on impeachment, or by tbe 
governor, on the address of two·thirds 
of each branch of the general assem· 
bly. They may be compensated for 
their services in such maJlner 88 the 
legislature may by law direct. 

§ 5. The justices of the peace 
shall be nominated by the inferior 
courts of the several counties, and 
commissioned by the governor; and 
there shall be two justices of the 

GER 

peace in each captain's district, 
either or both of whom shall have 
power to try all cases of a civil na· 
ture within their district, where the 
debt or litigated demand does not 
exceed thirty dollars, in such manner 
as the legislature may by law direct. 
They shall hold their appointments 
during good behaviour, or until they 
shall be removed by conviction, on 
indictment in the superior court, for 
mal.practice in office, or forany felo
nious or infamous crime, or by the 
governor, on the address of two· thirds 
ofeneh branch orthe legislature. 

§ 6. The powers of a court of or· 
dinary or register of probates, shall 
be invested in the inferior courts of 
each county; from whose decision 
there may be an appeal to the supe. 
rior court, under such restrictions 
and regulations as the general assem
bly may by law direct; but the infe
rior court shall have power to vest 
the care of the records, and other pro
ceedings therein, in the clerk, or such 
other person 88 they may appoint; 
and anyone or more justices of the 
said court, with such clerk or other 
person, may issue citations and grant 
temporary lettef!! in time of vacation, 
to hold until the next meeting of the 
said court; and such clerk or other 
person may grant marriage licenses. 

§ 7. The judges of the superior 
courts, or anyone of them, shall 
have power to issue writs of manda· 
mus, prohibition, scire facias, and all 
other writs which may be necessary 
for carrying their powers fully into 
effect. 

GERMAN, relation" gennaflll', 
whole or E'ntire, as respects genealogy 
or descent; thus," brother.german," 
denotes one who is brother both by the 
father and mot~er's side; "cousins. 
german," those in the first and near· 
est degree, i. e. children of brothers 
or sisters. Tech. Diet. 4 M. & C. 
56. 

GERONTOCOMI, ciftl Itt.,. 
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GES GIF 

Are officers appointed to manage transferred by deed. There must be 
hospitals for poor old persons. Clef a transfer made. with an intention of 
des Lois Rom. mot Administrateurs. passing the title and delivering the 

GESTATION, med. jur. The possession of the thing given, and it • 
time during which, a female who has must be accepted by the donee. 1 
conceived, carries the embryo or f(B- Madd. Ch. R. 176, Am. ed. p. 104; 
tus in her uterus. By the common sed vide :a Bam. & Ald. 561; Noy's 
consent of mankind, the term of ges- Rep. 67. The transfer must be 
tation is considered to be ten lunar without consideration, for if there be 
months, or forty weeks, equal to nine the least consideration, it will change 
calendar months and a week. This the contract into a sale or barter, if 
period has been adopted, because possession be delivered; or if not into 
general observation when it could be an executory contract. :l BI. Com. 
correctly made, has proved its cor- 440. Gifts are divided into gifts inter 
rectness. Cyclop. of Pract. Med. oiooa, and gifts cavia morti.. Vide 
vol. 4, p. 87, art. Succession of In- Donatio cau.a morli.; Gift. illt~ 
heritance. But this may vary one, eiooa; and Vin. Ab. h. t.; Com. 
two, or three weeks. Co. Litt. 123 Dig. Biens, D 2, Ilnd Grant; Bac. 
b, Harg. & Butler's notes, note 190·; Ab. Grant; 14 Vin. Ab. 19; 3 M. 
Ryan's Med. Jurisp. 121; Coop. & S. 7; 4) Taunt. 212. 
Med. Jur. 18; Civ. Code of Louis. GIFTS INTER VIVOS, is a gift 
art. 20:i-211; 1 Beck's Med. Jur. made from one or more persons, 
478. See Pregnancy. without any prospect of immediate 

GIFT, cOIIDf,allciJ'l{f, is properly death, to one or more others. These 
applied to the creation of an estate gifts are 80 called to distinguish them 
tail; as that of feoffment is to that of from gifts causa mortis, (vide Donatio 
an estate in fee simple. It differs in cavia morti,,) from which they difter 
nothing from a feoffment, but in the essentially.:-'l. A gift inter vivos, 
nature of the estate passing by it ; and when completed by delivery, passes 
livery of seisin must be given to ren- the title to the thing 80 that it cannot 
der it eftectual. The operative words be recovered back, by the giver: the 
of this ('.onveyance are do or dedi. giftcaula morti, is always given upon 
The maker of this instrument is called the implied condition that the giver 
the donor, and he to whom it is made, may at any time during his life re. 
the donee. 2 BI. Com. 316; Litt. voke it. 7 Taunt. 231; 3 Binn. 
59; Touchs. ch. 11. 366.-2. A gift inter .n00l may be 

GIFT, contract., is the act by made by the giver at any time; the 
which the owner of a thing, volunta- donatio mortis causa must be made 
rily transfers the title and possession by the donor while in peril of death. 
of the same, from himself to another In both cases there must be a deliv. 
person, without any consideration. ery. 2 Kent's Com. 8M J 1 Baav. 
It difters from a grant, sale, or bar- R. 60:;. 
ter in this, that in each of these CIlBeI1 GIFTOMAN, Swed"'" law. He 
there must be a consideration, and a 'who hRS a right to dispose of a woo 
gift, as the definition states, must be man in marriage. This right is vest. 
without consideration. The manner ed in the father, if living; if dead, in 
of making the gift may be in writing, the mother; they may nominate a 
or verbally, and, as far as personal person in their place, but for want of 
chattels are concerned, they are such nomination, the brothers ger. 
equally binding. Perk. § 67; 2 BI. man, and for waot of them, consan. 
Com. 441. But real estate must be guine brothers, and in defa ... lt of the 

'51-
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latter, uterine brothers have the right, I with the donee that he will not 
but they are boun4 to consult the: revoke the gift. 
paternal or maternal grandfather. GIVING IN PAYMENT. Vide 
Swed. Code, tit. of Marriage, c. 1. Dation ell paiement. 

GILL. A measure of capacity, GIVING TIME, contract.. Any 
equal to one fourth of a pint. Vide agreement by which a creditor gives 
Meatnlre. his debtor a delay Qr time in paying 

GIRANTEM, mer. laUl. An Ita. his debt, beyond that contained in 
lian word which signifies the drawer. the original agreement; when other 
It is derived from girllre, to draw, in persons are responsible to him either 
the same manner that the English as drawer,endorserorsurety, if such 
verb to murder, is transformed into time be given without the consent of 
murdrare in our old indictments. the latter, it discharges them from 
Hall, Mar. Loans, 183, n. responsibility to him. 1 Gall. Rep. 

GIST, pleading. Gist of the ae· at; 7 John. R. 332; 10 John. Rep. 
lion is the essential ground or object 180; lb. 587; Kirby, R. 397; ,.' 
of it in point of law, and without Binn. R. 523; 2 John. Ch. R. 55. ; 
which there is no cause of action. 3 Desaus. Ch. Rep. 604; 2 Desaus. 
Gould. on PI. ch. 4, § 12. But it is Ch. R. 230, 389; 2 Ves. jr. 504; 6 
observable that the substance or gist Ves. jr. 805; 3 Atk. Ill; 2 Boa. & 
of the action is not always the prin. Pull. 62; 4 M. & S. 232; &c. Ab. 
cipal cause of the plaintiff's com· Obligations, D; 6 Dow. P. C. 238 i 
plaint in point of fact, nor that on 3 Meriv. R. 272; 5 Bam. & A. 187. 
which he recovers all or the greatest Vide 1 Leigh's N. P. 31 i 1 B. & P. 
part of his damages. It frequently 652; 2 B. & P. 61 ; 3 B. & P. 363; 
happens that upon that part of his 8 East, R. 570; 3 Price, R. 521; 2 
declaration which contains the sub- Campb. R. 178; 12 East, R. 38; 6 
stance or gist of. the action he only Taunt. R. 31 II; S. C. 1 E. C. L. R. 
recovers nominal damages, and he 119; Rose. Civ. Ev. 171; 8 Wan., 
gets his principal satisfaction on R. 448; and the article ForWar
account of matters altogether col. an«. 
lateral thereto. A familiar instance GLAD IUS. • In our old Latin 
of this is the case where a father authors and in the Norman laws, 
sues the defendant for a trespass for this word was used to signifY BU

the seduction of his daughter. The preme jurisdiction,jll' gladii. 
gist of the action is the trespass and ,GLEANING. The act of gather. 
the loss of his daughter's services, ing such grain in a field where it 
but the collateral cause is the injury grew, which may have been left by 
done to his feelings for which the the reapers after the sheaves were 
principal damages are given. In gathered. There is a custom in 
stating the substance or gist of the England, it is said, by which the 
action, every thing must be averred poor are allowed to enter and glean 
which is necessary to be proved at upon another's land after harvest 
the trial. Vide 1 Vin. Ab. 598; 2 without being guilty of a trespass. 
Phil. Ev. 1, note. See Bac. Abr. 3 BI. Com. 21:d. BJJt it has been 
Pleas, B; Doet. PI. 85. See Da. decided that the community are Dot 
",age., .,eci"l, in pleading ,. 1 Vin. entitled to claim this privilege as a 
Ab. 598; 2 Phil. Ev. 1, n. right. 1 Hen. B1. 51. In the Uni. 

GIVER, contract.. He who ted States, it is believed, no such 
makes a gift, (q. v.); by his gift, 1'ight exillts. This right seems to 
the giver always Impliedly agrees have existed in some parts of Fraace. 
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Merl. Repert. mot, Glanage. As to and standard gold, which is a gold 
whether gleaning would or would less pure, and lI!ixed with some other 
not amount to larceny, Vide Woodf. metal, called alloy. Vide Moraey. 
Landi. & Ten. 24~; 2 RU88. OD GOOD BEHAVIOUR. Conduct 
Cr. 99. . authorised by law. Surety of good 

GLEBE, Eccle •• latll, is the land behaviour may be demanded 110m 
which belongs to a church. It is- the any person who is justly suspected, 
dowry of the church. Gleba est terra upon sufficient grounds, of intending 
qua consistit dos ecelesill!. Lind. to commit a crime or misdemeanor. 
254; 9 Cranch, Rep. 3~9. In the Surety Cor good behaviour is some
civil law, it signified the soil of an what similar to surety of the peace, 
inheritance; there were serfs of the but the recognizance is more easily 
glebe, called glebe addict;. Code, forfeited, and it ought to be demand· 
11,47,7 et 21; Nov. 54, c. 1. ed with greater caution. 1 Binn. 

GO. This word is used some· 98, n.; 2 Yeates, 437; 14 Yin. Ab. 
times technically. When a party is 21; Dane's Ab. Index, h. t. 
dismissed the court, he is said to go GOOD AND LAWFUL MEN, 
without day; that is, there is no day probi et legale. Iao",irae.. The law 

- appointed for him to appear again. requires that those who serve on 
GOD AND MY COUNTRY.- juries shall be good and lawful men; 

When a prisoner is arraigned, he is by which is understood those qualifi. 
asked, how will you be tried 1 he ed to serve on j'Jries, that is, that 
answers, by God and my cornatry. they be of full age, citizens, not 
This practice arose when the prisoner infamous nor non compole. Men'ia, 
had the right to choose the mode of and they must be resident in the 
trial, namely, by ordeal or by jury, county where the venue is laid. Bac. 
and then he elected by God or Ai. Ab. Juries, A; Cro. Eliz. 654; 3 
emmt,." that is, by jury. It is pro- Inst. 30; 2 Rolle's R. 8=.!. 
bable that originally it was By God GOOD CONSIDERATION, COlI· 

or fIIy t!OIIratry,. for the question ask. tract.. A good consideration is one 
ed supposes an option in the prisoner, which flows from kindred or natural 
and the answer is meant to assert his love and affection alone, and is not of 
innocence by declining neither sort a pecuniary nature. Yin. Ab. Con. 
of trial. 1 Chit. Cr. Law, 416; Barr. sideration, B. Vide ConaideratiOll. 
on the Stat. 73, note. GOOD WILL; by this term is 

GOD BOTE, eccle.. lall1. An meant the benefit which arises from 
ecctesiastica1 or church fine imposed the establishment of particular trades 
upon an offender for crimes and or occupations. Mr. Justice Story 
offences committed against God. describes a good will to be the advan. 

GOING WITNESS, is one who tage or benefit which is acquired by 
is going out of the jurisdiction of the an establishment, beyond the mere 
eourt, although only into a state or value of the capital, stocks, funds, or 
country under the general sovereign. property employed therein, in conse· 
ty ;' as, for example, if he is going quenceofthe general public patronage 
from one to another of the United and encouragement, which it receives 
States, or, in Great Britain, from from constant or habitual customers, 
England to Scotland. 2 Dick. 454. on account of its local position, or 

GOLD. A metal used mostly in common celebrity, or reputation for 
making money, or coin. It is divid· skill or affluence, or punctuality, or 
ed into pure gold, that is, when the from other accidental circumstances 
metal is unmised with any other; or necessities, or even from ancient 
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partialities, or prejudices. Story, 128; Sugd. Vend. 493,497; and the 
Partn. ~ 99; see 17 Ves. 336; 1 articles Bieu; Cluatle"~' l .. 'urrai. 
Hoffm. R. 68; 16 Am. Jur. 87. As ture. 
between partners it has been held that Goods are IIIlid to be of diJferent 
the good-will of a partnership trade kinds, as odDtfttitiotl., such as are 
survives. 6 Ves. 63Y; but this ap- given or arise otherwise than by sue
pears to be doubtful, 15 Ves. :.127; cession; do141 good., or those which 
and a distinction, in this respect, has accrue from a dowry, or marriage 
been suggested between the commer- portion; tHlcant good., those which 
cial and professional partnerships; are abandoded or left at large. 
the advantages of established connex- GOUT, med.jur., contractl, is an 
ions in the latter being held to sur- inflammation of the fibrous and liga
vive, unless the benefit is excluded by mentous parts of the joints. In cases 
positive stipulation. 3 Madd. 79. As of insurance on lives, when there is a 
to the sale of the good.will of a trade warranty of health, it seems that a 
or business, see 3 Meriv. 452; 1 Jac. man subject to the gollt, is a life cap
& Walk. 58Y; 2 Swanst. 332; 1 able of being insured, if he bas no 
Ves. & Beames, 505; 17 Ves.346; sickness at the time to make it an 
2 Madd. 220; Gow on Partn. 428; 'unequal contract. 2 Park, Ins. 583-
Collyer on PartD. 172, note; 2 B. GOVERNMENT, natural t:UUl 
& Adolph. 341; 4 Id. 592, :)96; I politicallatD,is tbemanner in whicb 
Rose, 1:.13; 5 RullS. 29. Vide 5 Bas. sovereignty is exercised in each state. 
& Pull. 67; 1 Bro. C. C. 160, as to I There are three simple forms of go.
the eftect of a bankrupt's assignment vernment, the democratic, the aris
on a good-will; and 16 Amer. Jur. tocratic Bnd monarchical. But these 
87. three simple forms may,be varied to 

GOODS, property. For some infinity by the mixture and ,divisions 
purposes this term includes money, of their different powers. Sometimes 
valuable securities, and other mere 'by the word government is under. 
personal effects. The term good. stood the body of men, or the indi"j. 
and chattel., includes nol only per. dual in the state, to whom is intrusted 
sonal property in pouession, but also the executive power. It is taken in 
chases in action, 12 Co. 1; 1 Atk. this sense when the govenimeDt is 
182; the term chatt~" is more com- spoken of in opposition to other bodies 
prehensive than that of good., and in the state. 
will include all Ilnimate as well as Governments are also divided into 
inanimate property, and also a chat- monarchical and republican: amo. 
lei real, as a lease for years of bouse the monarchical states may be class
or land. Co. Litt. 118; J RU88. ed empires, kingdoms, and others; in 
Rep. 376. The word good. simply these the sovereignty resides in a 
and without qualification, will paIlS single individual. There are some 
the whole personal estate when used monarchical states under the name 
in a will, including even stocks in of duchies, counties, and the like. 
tbe funds. Bul in general it will be Republican steats are those where 
limited by the context of the will. the sovereignty is in several persooa. 
Vide 2 SUppa to Ves. jr. 289; 1 These are subdivided into aristocm
Chit. Pro 89, 90; 1 Ves. jr. 63; cies, where the power is exercised by 
Hamm. on Parties, 182; 3 Ves. a few persons of the first rank in the 
212; 1 Yeatea, 101; 2 Dall. 142; state, and democracies which are 
Ayt Pando 296; Wesk. Ins. 260; those governments where the commoo 
1 Rop. on Leg. 189; 1 Bro. C. C. people may exercise the highel& 
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powers. See AriIrIoc:racy; De.,. for a certain term is entitled to the 
t:rat:y; Deapotirm; MOIIGrcA,; way-going crop. 5 Binn. 289, 268,; 
T1aeocracy. 2 Binn. 487 ; 2 Serg. & Rawle, 14. 

GOVERNOR. The title of the GRAINAGE, Engl. la.,. The 
executive magistrate in each state name of an ancient duty collected in 
and territory of the United States. London, consisting of one-twentieth 
Under the names of the particular part of the salt imported into that city. 
states, the reader will find some of GRAMME. A French weight. 
the duties of the governor of such The gramme is of the· weight of a 
state. cubic centimetre of distilled water, at 

GRACE. Is that which a person the temperature of zero. It ill equal 
is not entitled to by law, but which to 15.4441 grains troy, or 5.6481 
is extended to him as a favour i a drachms avordupois. Vide MetUUre. 
pardon, for example, is an act of GRAND. An epithet frequently 
grace. There are certain days al- used to designate that the thing to 
lowed to the payer of a promissory which it is joined is of more imvor. 
note or bill of exchange, beyond the tance and dignify, than other things 
time which appears on its face, which of the same name; as, gre"d fURse, 
are called day. oj f(f'ace, (q. v.) a writ in a real action to determine 

- GRAFFER. This word is a cor- the right of property in land; 8'Y'fIfl 
ruption of the French word grtJlier, capt, a writ used in England, on i. 
a clerk, or prothonotary. It signifies plea of land, when the tenant makes 
a notary or scrivener; Ule stat. 5 default in appearance at the day given 
Hen. 8, c. 1. for the king to take the land into his 

GRAFT. A figurative term hands i K"artd .,a, among the ED-
which bad obtained in chancery glish lawyers, are those days in term 
practice, to designate the right of a which are solemnly kept in the inns 
mortgagee in premises, to which the of court and chancery, namely, Can
mortgagor at the time of making dlemas day, in Hilary term; Aacen
the mortgage had an imperfect title, sion day, in Easter term; and AU. 
but who -aflerwarda obtained a good saint's day, in Michaelmas term; 
title. In this case the new mortgage which days are diea' "OIl jllritliei. 
is considered a graft into the old GraM dillre., is the name of a writ 
stock, and, as arising in oonsidera. so called because of its extent, name
tion of the former title. 1 Ball & Iy, to all the goods and chattels of the 
Beat. 48; Ib. 40; lb. 57; 1 Pow. on party distrained within the county; 
Mortg. 190. The same principle has this writ is believed to be peculiar to 
obtained by legislative enactment in England. GNrtd J,"" (q. v.) 
Louisiana: If a person contracting Grand "";eantry, the name of aa 
an obligation towards Bnother, says ancient English military tenure. 
the Civil Code, art. 2371, grants a GRAND COUTUMIER. Two 
mort~ge on property of which he is collections of laws bore this title. 
not then the owner, this mortga~ The one, also called the Coutumier of 
shall be valid, if the debtor should France, is a collection of the customs, 
ever acquire the ownership of the usages, and forms of practice, which 
property, by whatever riftht. had been used from time immemorial 

GRAIN, "'"RII', is the twenty- in France i the other called the Cou-
fourth part of a penny-weight. tumier de Normandie, which indeed 

GRAIN, cllm, signifies wheat, l1"e, made a part of the former, with some 
harley, or other corn sown in the alterations, was composed Rbout the 
ground. In PeDDSylvania a tenant fourteenth of Henry II., in 1229, is a 
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collection of the Norman laws, not body of the -- of --, do SWell1' 

as they stood at the conquest of Eng. (or affirm) that you will diligeotly 
land by William the conqueror, but inquire, and true presentments make, 
some time afterwards, and contains of all such articles, matters and 
many provisions, probably borrowed things as shall be given you in charge, 
from the old English or Saxon laws. or otherwise ('.ome to your knowledge 
Hale's Hist. C. L. c. 6. touching the present service; the 

GRAND JURY, practice. The commonwealth's counsel, your fel
grand jury is a body of men, consist· lows and your own, you shall keep 
ing of not less than twelve nor more secret; you shall present no one 
than twenty.three, taken at stated for envy, hatred, or malice; nor 
periods, from the mass of citizens shall you leave anyone unpresented 
residing in the proper county, in the for fear, favour, affection, hope of 
manner prescribed by Illw. There is reward or gain; but shall present all 
just reason to believe that this institu. things truly, as they come to your 
tion existed among the Saxons. knowledge, according to the best of 
Crabb's C. L. 35. A view of the im. your understanding, (so help you 
portant duties of grand juries will be God.)" It will be perceived that this 
taken, by considering, 1, the organi. oath contains the substance of the 
zation of the grand jury; 2, the ex· duties of the grand jury. The fore
tent of its jurisdiction; 3, the mode man having been sworn or affirmed, 
of doi~ business; 4, the evidence to the other grand jurors are sworn or 
be receiVed; 5, their duty to make affirmed, according tothis formula:
presentments; 6, the secrecy to be "You and each of you do swear (or 
observed by the grand jury. affirm) thatthe same oath (or affirma. 

1. Of tke organization oj tke tion) which your foreman has taken 
6"and jU'7l.-The law requires that on his part, you and every one of 
twenty.four citizens shall be sum· you shall well and tf!.lly observe 011. 

moned to attend on the grand jury, on your part." Being so sworn or 
but in practice, not more than twenty. affirmed, and having received the 
three are sworn, because of the charge of the court, the grand jury 
inconvenience which else might arise, are organized, and may proceed to 
of having twelve, who are sufficient the room provided for them to trans
to find a true bill, opposed to other act the business which may be laid 
twelve who might be against it. 6 before them. 2 Burr. 1088; Hac. Ab. 
Adolp. & Ell. 236; S. C. 33 E. C. Juries, A. The grand jury constitute 
L. R. 66. Upon being called, all who a regular. body until discharged by 
present themselves are sworn, as it the court, or by operation of law, as 
scarcely ever happens that aU'who where they cannot continue by virtue 
are summoned are in attendance. of an act of assembly beyond a car
The grand jury cannot consist of less tain day. But although they have 
than twelve, and from fifteen to been formally discharged by tbe 
twenty are usually sworn. 2 Hale, court, if they have not separated, 
P. C. 161. Being called in the jury. they may be called back, and fresh 
boll, they are usually permitted to bills submitted to them. 9 C. & P. 
select a foreman whom the court apo 4a; S. C. 38 E. C. L. R. 28. 
point, but the courl may exercise the 2. Tile eztmt of tlae grand jury'. 
right to nominate one for them. The jurildiction. Their jurisdiction is -
foreman then takes the following oath co-extensive with that of the court 
or affirmation, namely :_u You, A for which they inquire, both as to 
B. as foreman of this inquest for the the offences triable there, and the 
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territory over which such court bas charged in the bill, which is expressed 
jurisdiction. by the foreman endorsing on the bill 

8. 7ie mode of doing hainu,.- "ignoramus," signing his name as 
The foreman acts as president, and before, and dating the time. 
the jury usually appoint one or their 4. Of tlte mdmce to be recriwd. 
number to perform the duties of In order to ascertain the facfs which 
eecrelaQ'. No records are to be the jury have not themselves wit
kept of the acts of the grand jury, nessed, they must depend upon the 
except for their own use, because, as statement of those who know them, 
will be seen hereafter, tbeir proceed- and who will testify to them. When 
ings are to be secret. Being thus the witness, from his position and 
prepared to enter upon their duties. ability, has been in a condition to 
the grand jury are supplied with bills know the facts about which he testi
of indictment by the attorney-general fies, he is deserving of implicit confi
against offenders. On these bills are dence; if, with such knowledge, he 
endorsed the names of the witnesses has no motive for telling a false or 
by whose testimony they are sup- exaggerated story, has intelligence 
ported. The witnesses are in atten- enough to tell what he knows, and 
dance in another room, and must be gives a probable account of the tran
called when wanted. Before they saction. If, on the other hand, from 
are examined as to their knowledge his position he could not know the 
of the matters mentioned in the facts, or if knowing them, he distorts 
indictment, care must be taken that them, he is undeserving of credit. 
tIley have been sworn or affirmed. The jury are the sole judges of the 
For the sake of convenience tbey credit and confidence to whicb a 
are generally sworn or affirmed in witness is entitled. 
open court before they are sent to be Should any member of the jury 
ezamined, and when so qualified, a be acquainted with any fact on which 
mark to that effilct is made opposite the grand jury are to act, he must, 
their names. before he testifies, be sworn or af. 

In order to save time, the best prac- firmed, as any other witness, for the 
tice is to find a true bill, as lOOn as law requires this sanction in all 
the jury are satisfied that the defen- cases. 
dant ougb{ to be put upon his trial. As the jllry are not competent to 
It is a waste of time to examine any try the accused, but merely to inve&
other witness after they have arrived ligate the case 80 far as to ascertsin 
at that conclusion. Twelve at least whether he ought to be put on his 
must agree, in order to find a true trial; they cannot bear evidence in 
bill; but it is not required that they his favour; their's is a mere prelimi
.hould be unanimous. Unless that nary inquiry; it is when he comes 
number consent, the bill must be to be tried in court that he may de
ignored. When a defendant is to be 6lnd hiJDself by examjning witnesses 
put upon his trial, tbe foreman must in his favour and showing the facts of 
write on the back of the indictment the case. 
" a true bill," sign his name as fore. 6. Of premalrllml,; The jury 
man, and date the time of finding. are required to make true p~t-
00 the contrary, where there is not ments ofall such matters which may 
IUfticient evidence to authorise the be given to them in cbarge, or which 
finding of the bill, the jury return have otherwise come to their know
that tbey are ignorant whether the ledge. A presentment, properly 
person accused committed the ofteDce speaking, is the ootice taken by the 
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grand jury of any oBence from their 616 i 2 Stark. Ev. 23~, n. (1); 1 
own knowledge, as of a nuisance, a Hawk. 65, 506 i 2 Hawk. ch. 25; 
libel, or the like. In these cases, 3 Story, Const. ~ 1778; 2 Swift's 
the authon of the offence should be Dig. 370; 4 BI. Com. 402 i Archb. 
named,80 that they may be indicted. Cr. PI. 63. 

6. Of tAe «Crecy to be obenJed GRANDFATHER, dorulCic re-
b, 'he grandjrtry. The oath which Zaticm., is the father of one's father 
they have taken obliges them to keep or mother. The father's father is 
secret, "the commonwealth's coun- called the paternal grandfilther; the 
sel, your fellows a'nd your own." mother's father is the maternal grand
Although contrary to the general father. 
spirit of our institutions, which do GRANDMOTHER, domnftc re
not shun day-light, this secrecy is lotio,.., is the mother of one's father 
required by law for wise purposes. or mother. The father's mother is 
It extends to the votes given in any called the paternal grandmother; the 
case, to the evidence delivered by mother's mother is the maternal 
witnesses, and the communications grandmother. 
of the juron to each other; the dis- GRANT, CMaoeyanciflg, conca
closure of these facts, unless under.w. Technically speaking, grants 
the sanction of law, would render the are applicable to the conveyance of 
imprudent juror who should make incorporeal rights, though in the 
them public, liable to punishment. largest sense, the term comprehends 
Giving intelligence to a defendant every thing that is granted or passed 
that a bill has been found against from one to another, and is applied 
him, to enable him to escape, is 80 to every species of property. Grant 
obviously wrong, that no one can for is one of the usual worda in a feoff. 
a morneut doubt its being criminal. ment, and ruBen bllt little except in 
The grand juror who should be guilty the subject-matter; for the operative 
of this oftence might, upon convic- words used in grants are dedi et eon
tion, be fined and imprisoned. The Ct.8i, "have given and granted." 
duration of the secrecy appean not Incprporeal rights are said to lie in 
to be definitely aettled. but it seems grant and not in livery, for existing 
this injunction is to remain as long only in idea, in contemplation of law, 
as the particular circumstances of they cannot be transferred by livery 
each cue require. In a case, for of poeaeaaion; of courae at common 
example. where a witness swelln to law, a conveyance in writing was 
a fact in open court, on the trial, necessary, hence they are said to be 
directly in opposition to what be in grant, and pass by the delivery of 
swore before the grand jury, there the deed. To render the grant eft'ec
can be no doubt the injunction of tual, the common law required the 
aecrecy, as far as regards this evi- consent of the tenant of the land out 
dence, would be at an end, and the of which the rent, or other incorpo
grand juror might be awom to testify real interest proceeded; and this was 
what this witness swore to in the called cUonunmt, (q. v.) It Iiroee 
grand jury's room, in order that the from the intimate alliance between 
witness might be prosecuted for per- the lord Bnd vassal existing under the 
jury. 2 RUBB. Cr. 616; 4 Greenl. feudal tenures. The tenant could 
Rep. 489; but aee contra, 2 Haist. not alien the feud without the COD
R. 847. sent of the lord, nor the lord pert 

Vide, generally, 1 Chit. Cr. Law, with his aeignory without the coo-
182; 1 Ruaa. Cr. 291; ~ RUIa. Cr. aent of the tenanL The neceaaity 
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of attornment bas been abolished in 
the United States. 4 Kent, Com. 
479. He who makes the grant is 
called the grantor, and he to whom 
it is made, the grantee. Vide Com. 
Dig. h. t.; 14 Vin. Ab. 27; Bac. 
Ab. h. t.; 4 Kent, Com. 477 ; 2 Bl. 
Com. 317,440; Perk. ch. 1 ; Touchs. 
c. 12; 8 Cowen's R. 36. 

By the word grant in a treaty is 
meant not only a formal grant, but 
any concession, warrant, order, or 
permission to survey, possess or 
settle, whether writtel} or parole, ex
press, or presumed from possession. 
Sueh a grant may be made. by law, 
as well as by a patent pursuant to a 
law. 12 Pet. R. 410. See, gene
rally, 9 A. & E. 532; 5 Mass. 472 ; 
9 Pick. 80. 

GRANT, BARGAIN, AND 
SELL. By the laws of the stales of 
Pennsylvania, Delaware, Missouri, 
and Arkansas, it is declared that the 
words grant, bargain, and Jell, shall 
amount to a COTenant that the gran
tor was seised of an estate in fee, 
freed from encumbrances done or 
suffered. by him, and for quiet enjoy
ment as against all his acts. These 
words ~o not amount to a gene
ral warranty, but merely to a c.()ve
nant tbat the grantor has not done 
any acts, nor created any encum
brance, by wbieh the estate may be 
defeated. 2 Binn. R. 95; 8 Penna. 
R. 313; vide 2 Caines's R. 188; 1 
Murph. R. 343; lb. 348; Ark. Rev. 
Stat. ch. 31,8.1 ; 11 S. & R. 109. 

GRASS HEARTH, old Engl. 
It&w. The name of an ancient cus
tomary service of tenant's doing one 
day's work· for their landlord. 

GRATIFICATION. A reward 
given voluntarily for lOme service or 
benefit rendered, witbout being re
quested 80 to do, either expressly or 
by implication. 

GRATIS, without reward or con
sideration. When a bailee under· 
takes to perform lOme act or work 

VOL. 1.-62. 
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gran" he is answerable for his gross 
negligence, if any loss should be sus
tained in consequence of it; but a 
distinction exists between non·fea
sanee and misfeasance; between a 
total omission to do an act which one 
gratuitously promises to do, and a 
culpable negligence in tbe execution 
of it; in the latter case he is respon
sible, while in the former he would 
not in general be bound to perform 
his contract. 4 Johns. R. 84; 5 T. 
R. 143; 2 Lei. Raym. 913. 

GRATUITOUS CONTRACT,
cill. laID, is one the object of which 
is for the benefit of the person with 
whom it is made, without any profit, 
received or promised, as a considera
tion for it; as, for example, a gift. ' 

GRAVAMEN. The grievance 
complained of; the substantial cause 
of the action. See Greenl. Ev. § 
66. 

GRAVE, a place where a dead 
body is interred. The violation of 
the grave by taking up the dead body. 
or stealing the coffin or grave clothes 
is a misdemeanor at common law. 1 
Russ. on Cr. 414. See Dead Body. 
In New York by statutory enactment 
it is provided that every person who 
shall open a grave or other place of 
interment, with intent, 1, to remove 
the dead body of any human being, 
for the purpose of selling the same, 
or for the purpose of dissection; or, 
2, to steal the coffin, or any part 
thereof, or the vestments or other 
articles interred with any dead body, 
shall upon conviction be punished by 
imprisonment, in a state prison, not 
exCeeding two years, or in a county 
gaol, not exceeding six months, or by 
fine not exceeding two hundred and 
fifty dollars, or by both such fine and 
imprisonment. Rev. Stat. part 4. 
tit. 5, art. a, § 15. 

GREAT LAW. The name- of 
an act of the legislature of Pennsyl
vania passed at Cheater immediately 
after the arrival of William Penll, 
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December 7th, 1682. Serg. Land to examine all tUDS, pipes, hogsheads, 
Laws of Penn. 24, 230. barrels and tierces of wine, oil, ~d 

GREE, ob,oiete, signified satis- other liquids, and to give them a 
faction; 88, to make gree to the par- mark of allowance, as contaioing, 
ties, is to agree with, or satisfy them lawful measure. 
for an offence done. GUARANTEE, contro.cU. He 

GREEN WAX, Engl. laID. The to whom a guaranty is made. The 
name of the estreats of fines, issues, guarantee is entitled to receive pay
and amercements in the exchequer, ment in the first place from the debt
delivered to the sheriff under the seal or, and, secondly, from the guaran
of that court, which is made with tor. He must be careful not to give 
green wax. time beyond that stipulated iD original 

GROS BOIS, or GROSSE BOIS. agreement, to the debtor, without the 
Such wood as by the common law consent of the guarantor; the gua
or custom is reputed timber. 2 Inst. rantee should, at the instance of tbe 
642. guarantor, bring an action against 

GROSS, absolute, entire, not de- the principal for the recovery of the 
pending on another. Vide Common. debt., 2 JohDS. Ch. R. 654; 17 

GROSS ADVENTURE. By this ',JOhns. R. 384; 8 Serg. & Rawle, 
term the French law wri~ signify 116; 10 Serg. & Rawle, 33; 2 Bro. 
a maritime loan, or bottomry, (q. v.) C. C. 579, 580!; 2 Ves. jr. 54:.!. But 
It is so called because the lender ex- the mere omission of the guarantee 
poses his money to the perils of the to sue the principal debtor will not in 
sea; and CODtributes to the gross or general discharge the guarantor. 8 
general average. Potla. h. t.; Pard. Serg. & Rawle, 112; 3 Yeates, R. 
Dr. Com. h. t., 157; 6 Binn. R. 292. 300. 

GROSS WEIGHT. The total GUARANTOR. cOfttro.ct,. He 
weight of goods or merchandise, with who makes a guaranty. The goar. 
the chests, bags. and the like, from antor is bound to fulfil the engage
which are to be deducted tare and ment he has entered into, provided 
tret. the principal debtor does not. He 

GROUND RENT, e,tate •• 'In is bound only to the extent that the 
Pennsylvania this term is used to debtor is, and any payment made by 
signify a perpetual rent issuing out the latter, or release of him by the 
of some real estate. These rents are creditor, will operate as a release of 
redeemable, where there is a covenant the guarantor, 3 Penna. R. 19; or 
in the deed that before the expiration even if the guarantee should give 
of a period therein named, it may be I time to the debtor beyond that con
redr.e~ by the payment of a eer- tained in the agreement, or s,ubstitute 
taiD sum of mODeY; or it is irredeem- I a new agreement, or do any other 
able, when there is DO such a~ I act by which the guarantor's situ&
ment; and, in the latter case, it caD- tion would be worse, the obligation 
Dot be redeemed without the consent of the lauer would be discharged. 
of both parties. See 1 Whart. R. Smith on Mer. Law, 281). 
337; 4 Watts, R. 98; and Emplar GUARANTY, cOfttracu. is a 
'eM8. promise made upon a good conside-

GROUNDAGE, mar., laID, is the ration, to IlDtlwer for the payment of 
consideration paid for standing a ship some debt or the performance of 
in a port. Jacobs, Dict. h. t. Vide some duty, in case of the failure of 
Demurrage. another person, who is, in the first 

GUAGER. An officer appointed instance, liable to such payment or 
I , 
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performance. The English statute 
of frauds, 29 Car. U. c. 3, which, 
with modifications, has been adopted 
in most of the states, 3 Kent's Com. 
86, requires that" upon any special 
promise to answer for the debt, de
fault or miscarriage of another per. 
son, the agreement or some memo
randum or note thereof, must be in 
writing, and signed by the party to 
be charged therewith, or some other 
person thereunto by him lawfully 
authorised. " This clause of the 
statute is not in force in Pennsylva. 
nia. To render this contract vaJid, 
under the statute, its form must be 
in writing; it must be made upon a 
sufficient consideration; and it must 
be to fulfil the engagement of ano
ther. 

1. The agreement must be in 
writing and signed by the party to 
be bound, 01' some one authorised by 
him. It should substantially con· 
tain the names of the party promis. 
ing, and of the person on whose be. 
half the promise is made; the pro. 
mise itself, and the consideration for 
it. 

2. The wore agrtemem in the 
statute includes the consideration for 
t6e promise, as well as the promise 
itself; if, therefore, the guaranty be 
for a subsiSting debt, or engagement 
of another person, not only the en· 
gagement but the consideration for it, 
must appear in the writing. 5 East, 
R. 10. This has been the construc· 
tion which has been given in Eng. 
land, and which has been followed 
in New York and South Carolina, 
though it has been rejected in seve· 
raI other states. 3 John. R. 210; 
8 John. R. 29; 2 Nott & M'Cord, 
372, note; 4 Greenl. R. It10, 387 ; 
6 Conn. R. 81; 17 Mass. R.122. 
The decisions have all turned upon 
the fo'l'Ce of the word agrtemml; 
and where by statute the word rwom
ift has been introduced, by requiring 
the prom," or agreefM7Il, to be in 
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writing, as in Virginia, the construc. 
tion has not been 80 strict. 5 Cranch's 
R. 151,2. 

3. The guaranty must be to an. 
swer for the debt or default of ano
ther. The term debt implies, that 
the liability of the principal debtor 
had been previously incurred; but a 
default may arise upon an executory 
conlract and a promise to pay for 
goods to be furnished to another, is 
a collateral promise to pay on the 
other's demult, provided the credit 
was given, in the first instance, solely 
to the other. It is a general rule 
that when a promise is made by a 
third person, previous to the sale of 
goods, or other credit given, or other 
liability incurred, it comes within 
the statute, when it is conditional 
upon the default of another, who is 
solely liable in the first instance, 
otherwise not; the only inquily to 
ascertain this, is, to whom was it 
agreed that the vendor or creditor 
should look in the first instance t 
Many nice distinctions have been 
made on this subject. lst. When a 
party actually purchases goods him. 
self, which are to be delivered to a 
third person for his sole use, and the 
latter was not to be responsible, this 
is not a case of guaranty, because 
the person to whom the goods were 
furnished never was liable. 2 T. R. 
80.-2d. Where a person buysgooda, 
or incurs any other liability, jointly 
with another, but for the use of that 
other, and this fact is known to the 
creditor, the guaranty must be in 
writing. 8 John. R. 89.-3d. A 
person may make himself liable, in 
the third flace, by adding his credit 
to that 0 another, but conditionally 
only, in case of the other's dcfault. 
This species of promise comes im. 
mediately within the meaning of the 
statute, and in the cases is some. 
times termed a collateral protIIift. 

Vide generally, Fell on Mercan. 
tile Guaranties; 8 Kent's Com. 86; 
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Theob. P. & S. ch. 2 and 3; Smith 
on Mer. Law,ch. 10; 3 Saund. 414, 
n. 5; Wheat. Dig. 182; 14 Wend. 
:lSI. 

GUARDIANS,dome"icrelotioru. 
Guardians are divided into, guardians 
of the person, in the civil law called 
tutors; and guardians of the estate, 
in the same law known by the Dame 
of curators; for the distinction be
tween them, vide article CuratorlAip, 
and 2 Kent, Com. 186. 

1. A guardian of the person is one 
who has been lawfully invested with 
the care of the person of an infant, 
whose father is dead. The guar
dian must be properly appointed; be 
must be capable of serving; he must 
be appointed guardian of an infant; 
and after his appointment be must 
perform the duties imposed on him 
by his office. lst. In England and 
in some of the states, where the En
glish law has been adopted in this 
respect, as in Pennsylvania, Rob. 
Dig. 312, by stat. 12 Car. II. c. 24, 
power is given to the father to ap
point a testamentary guardian, for 
his children, whether ira eNe, or in 
eentra.o (leur) mUf!. According to 
Chancellor Kent, this statute has 
been adopted in the state of New 
York, and, probably, throughout this 
country. 2 Kent, Com. 184. The 
statute of Connecticut, howe1ijlr, is 
an exception, there the father can
not appoint a testamentary guardian. 
1 Swill's Dig. 48. All other kinds 
of guardians (to be hereafter noticed) 
have ~n superseded in practice by 
guardians appointed by courts having 
jurisdiction of such matters. Courts 
of chancery, orphans' courts, and 
courts of a similar character having 
jurisdiction of testamentary matters 
in the several states, are invested 
generally with the power of appoint
iog guardians.-2dly, The person 
appointed must be capable of perform
ing the duties, an idiot therefore 
cannot be appointed guardian.-3dly, 

GU.&. 

The pel'8OD over whom a guardian is 
appointed must be an infant; for 
after the. party bas attained his full 
age he is entitled to all his rights, if 
of sound mind, and, if not, the per
son appointed to take case of him is 
called a committee,(q. v) No guar
dian of the person can 00 appointed 
over an infant whose father is alive, 
unless the latter be Don compos men-· 
tis, in wbich case one may be ap
pointed as if the latter were dead.-
4thly. After his appointment the 
guardian of the person is considered 
as standing in the place of the fatber, 
aDd of course the relative powers 
and duties of guardian and ward cor
respond, in a great measure to those 
of parent and child; in one promi
nent matter they are different. The 
father is entitled to the services of 
bis child, and is bound to support 
him; the guardian is not entitled to 
the ward's services, and is not bound 
to maintain him out of bis own es
tate. 

2. A guardian of the estate is one 
who has been lawfully invested with 
the power of taking care and manag
ing the estate of an infant. 1 John. 
R. 561; 7 John. Ch. R. 150. lEa 
appointment is made in the ssme 
manner 88 that of a guardian of the 
pE'rson. It is the duty of the guar
dian to take reasonable and prudent 
care of the estate of the ward, anel 
manage it in the most advantageous 
manner; and when the guardianship 
shall expire, to account with the 
ward for the administration of the 
estate. 

Guardians have also been divided 
into guardians by nature; guardians 
by nurture; guardians in socage; 
testamentary guardians; statutory 
guardians; and guardians ad litem. 

1. Guardians by natllrr, is the 
father. and, on his death, the mother; 
this guardianship extends only to the 
custody of the person, 3 Bro. C. C. 
186; I Jobn. Ch. R. S; 3 Pick. R. 

Digitized by Google 



GUA 

213; and continues till the child shall 
acquire tbe age of twenty-one years. 
Co. Lilt. ~4 a. 

2. Guardian by nurture, occurs 
only when the inCant is withont any 
other guardian, and the right belongs 
exclusively to the parents, first the 
father, and then the mother. It ex
tends only to the person, and deter
mines, in males and females at the 
age of fourteen. This species of 
guardianship has become obsolete. 

3. Guardian in ,ocage, has the 
custody of the infant's lands as well 
as his person. The common law 
gave this guardianship to the next 
of blood to the child to whom the 
inheritance could not possibly des
cend: this species of guardianship 
has become obsolete, and does not 
perhaps exist in this country; for 
the guardian must be a relation by 
blood who cannot possibly inherit, 
and such a case can rarely exist. 

4. Te,tamemary guardians; these 
are appointed under the stat. 12 Car. 
II., above m~ntioned; they supersede 
the claims of any other guardian, 
and extend to the person, and real 
and personal estate of the child, and 
continue till the ward arrives at full 
age. 

5. Guardians appointed by tke 
court" by virtue of some statutory 
authority. The distinction of guar
dians by nature, and by socage, ap
pear to have become obsolete, and 
have been essentially superseded in 
practice by the appointment of guar
dians by COUl"lS of chancery, orphans' 
courts, probate courts, and such other 
courts as have jurisdiction to make 
such appointment.s. Testamentary 
guardians might, as well as those of 
this class, be considered as statutory 
guardians, inasmuch as their appoint
ment is authorised by a statute. 

6. Guardian ad litem, is one ap
pointed for the infant to defend him 
in an action brought against him. 
Every court when an infant is sued 
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in a civil action, has power to ap
point a guardian ad litem when he 
has no guardian, for as the infant 
cannot appoint an attorney, he would 
be without assistance if such a guar
dian were not appointed. The powers 
and duties of a guardian ad litem are • 
confined to the defence of the suit. 
F. N. B. 27; Co. Litt. 88 b, note 
(16); Ib. 135 b, note (1). 

GUARDIANS OF THE POOR. 
The name given to offioers whose 
duties are very similar to those of 
overseers of the poor, (q. v.), that is, 
general1y to relieve the distresses of 
such poor persons who are unable to 
take care oCthemselves. 

GU ARDIANSHIP. perlOfl., is the 
power or pf9lective authority given 
by law, and imposed on an individual 
who is free and in the enjoyment 
of his rights, over one whose weakness 
on account of his age, renders him 
unable to protect himself. Vide 
Tutor. 

GUEST. A traveller who atay. 
at an inn or tavern with the consent 
of the keeper. Hac. Ab. Inns, C 5 J 
8 Co. 32; and if after having taken 
lodgings at an inn, he leaves his 
horse there, and goes elsewhere to 
lodge, he is still to be considered a 
guest. But not if he merely leaves 
goods for which the landlord receives 
no compensation. 1 Salk. 388; 2 
Lord Raym. 866; Cra. Jao. 188. 
The length of time a man is at an 
inn makes no difference, whether he 
stays a day. or II. week, or a month, 
or longer, 80 always, that, though 
not strictly waue""" he retains his 
character as a traveller. But if a 
person comes upon a special contract 
to board and sojourn at an ion, he is 
not in the sense of the law a guest, 
bnt a boarder. Bac. Ab. Inns, C 5 ; 
Story, Hailm. § 477. Innkeepel'8 
are generally liable for all goods, 
belonging to the guest, brought within 
the inn. It is not necessary that the 
goods should have been in the special 
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keeping of the innkeeper to make 
him liable. This rule is founded on 
principles of public utility, to which 
all private considerations ought to 
yield. :.! Kent, Com. 469; 1 Hayw. 
l'J. C. Rep. 40; 14 John. R. 175; 
Dig. 4, 9, 1. Vide 3 Bam. & Ald. 
~8;i; 4 Maule & Selw. 306; 1 Holt's 
N. P. 209; 1 Salk. 387; S. C. 
Carth. 417; 1 Bell's Com. 469; 
Dane's A b. Index, h. t.; Yelv. 67, 
a; Smith's Leading Cases, (7; 8 
Co. 32. 

GUILD, a fraternity or company. 
Guildhall, the place of meeting of 
guilds. 

GUILT, cnm. 1410, is that quality 
in a person which renders him cri. 
minai, and to whicb the law annexes 

HAD 

a punisbment; or it is that dispoei
tion to violate the law, which has 
manifested itself by some act already 
done. The opposite of innocence. 
Vide Rutherf. lnst. B, 1, c. 18, s.10. 

GUILTY. The state or condi
tion of a person who has committed 
a crime, misdemeonor or offence. 
In pleading, it is a plea by which a 
defendant who is charged with a 
crime or misdemeanor admits or 
confesses it. W hen the accused is 
arraigned, the clerk asks him, " How 
say you, A B, are you guilty or not 
guilty 1" His answer, which is given 
ore ten ... , is called his plea; and 
when he admits the charge in the 
indictment he answers or pleada 
pilIy. 

H. 

HABEAS CORPORA, in Eng. 
lish practice, is a writ issued out of 
the C. P. commanding the ~riff to 
compel the appearance of a jury in 
the cause between the parties. It 
answers the same purpose in that 
courl as the Di,tringa, J"tratore, 
answers in the K. B. 

HABEAS CORPUS, remedie •• -
A writ of habeas corpus is an order 
in writing, signed by the judge who 
grants the same, find sealed with the 
aeal of a conrt of which he is a judge, 
issued in the name of the sovereign. 
ty where it is granted, by such a 
court or a judge thereof, lIaving law. 
ful authority to issue the same, die 
rected to anyone hflving a person in 
his custody or under his restraint, 
commanding him to produce such 
person at a certain time find place, 
and to state the reasons why he is 
held in custody, or under restraint. 

This writ 'was at common law 
considered flS a remedy to remove 
the illegal restraint on a freeman, 
but anterior to the 31 Charles II. 

its benefit was, in a great degree, 
eluded by time.tI6rving judges, who 
awarded it only in term time, and 
who assumed a discretionary power 
of awarding or refusing it. 3 Bulstr. 
23. To secure the full benefit of it 
to the 8ubject, the statute 31 Car. 2, 
c. 2, commonly called the "abecu 
corpfJ. act was passed. This gave 
to the writ, the vigour, life, and effi
cacy requisite for the due protection 
of the liberty of the subject. In Eng. 
land this is considered as a high 
prerogative writ, issuing out of the 
court of king's bench, in term time 
or vacation, and running into every 
part of the king'8 dominioD8. It is 
also grantable as a matter of right, tz 
mf'ritojfJllitit.e, upon the applicatiOil 
of any person. 

T\Ie interdict De Aomine lilJero 
ezhibendo of the Roman law, was. 
remedy very similar to the writ of 
hahN' corptI.. When a freeman 
W08 restrained by anotbercontrary to 
good faith the pretor ordered his 
interdict that such person should • 
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brought before him that he might be CODtained iD many of the state con
liberated. Dig. 43, :.!9, 1. stitutioDS. In order still more to 

The labe/JI corp,... act has been secure the citizen the benefit of this 
substaDtially incorporated into the great writ, a heavy peDalty is iD
jurisprudence of every state in the tlicted upon the judges who are 
union, aDd the rigbt to the writ has bound to grant it, in case of refusal. 
been secured by most of the consti. It is proper to consider, I, when 
tutions of the states, and of the Unit. it is to be granted; 2, how it is to 
ed States. The statute of:n Car. be served; a, what return is to be 
:.!, c. 2, provides that the person im- made to it; 4, the hearing; 5, the 
prisoned, if he be nol a prisoner con· effect of the judgment upon it. 
vict, or in execution of legal process, 1. The writ is to be granted when
or committed for treason or felony, ever a person is in actual confine
plainly expressed in the warrant, or ment, committed or detained as 
has not neglected wilfully by the aforesaid, either for a criminal 
space of two whole terms after his charge, or, .as in Pennsylvania and 
imprisonment, to pray a haLea. cor· New York, in all ca~ where he is 
pal for his enlargement, may apply confined or restrained of his liberty, 
by anyone in his behalf, in vacation under any colour or pretence what
time, to a judicial officer for the writ soever. But persons discharged on 
of labea, corpu" and the officer bail will not be considered as res
upon view of the copy of the warrant trained of their liberty so as to be 
of commitment, or upon proof of de- entitled to a writ of habeas corpus 
nial of it after due demand, must directed to their bail. 3 Yeates, R. 
allow the writ to be directed to the 263; 1 Serg. & Rawle, 356. 
person in whose custody the party:.!. The writ may be served by 
is detained, and made returnable any free person, by leaving it with 
immediately before him. And, in the person to whom it is directed, or 
term time, any of the said prisoners left at the gaol or prison with any of 
may obtain his writ of Aabl'a. cor- the under officers, under keepers, or 
pal, by applying to the proper court. deputy of the said officers or keep-

By the habeas corpus law of Penn. ers. In Louisiana it is provided 
sylvania, (the act of 18 February, that if the person to whom it is ad. 
1785,) the benefit of the writ of ha. dressed shall refuse to receive the 
baas corpus is given,in "all cases writ, he who is charged to serve it, 
where any person, not being com· shall inform him of its contents; if 
milled or detained for any criminal he to whom the writ is addressed 
or supposed criminal matter," who conceal himself, or refuse admit. 
"shall be confined or restrained of tance to the person charged to serve 
his or her liberty, under any colour it on him, the latter shall affix the 
at pretence whatsoever." A similar order on the exterior of the place 
provision is contained in the habeas where the person resides, or in which 
corpus act of New York. Act of the petitioner is confined. Lo. Code 
21st April, 1818, sect. 41, ch. 277. of Pracl. art. 803. The service is 

The constitution of the United proved by the oath of the party 
States, art. 1, s. 9, n. 2, provides making it. 
that .. the privilege of the writ of 3. The person to whom the writ 
habeas corpus shall not be suspended, is addressed or directed, is required 
unless when, in cases of rebellion or to make a return to it, within the 
invasion, the public safety may reo time pl'elJCribed; he either complies 
quire it;" and the same principle is or be does not. If be CDfApliCl, he 
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must positively answer; 1, whether er is not bailable j 3, when he is a 
he has or has not in his power or convict in execution, or detained in 
custody, the person to be set at lib- execution by legal civil process j 4, 
erty, or whether that person is con- when he is detained for a contempt, 
fined by him j if he return that he specially and plainly charged in the 
has not, aoc! has not had him in his commitment, by some existing court 
power or custody, and the return is having authority to commit for con
true, it is evident that a mistake was tempt; and 6, when he refuses or 
made in issuing the writ; if the re- neglects to give the requisite bail in 
turn is false he is liable to a penalty a case bailable of right. The judge 
and other punishment for making is not confined to the return, but he 
such a false return. If be return is to examine into the causes of the 
that he has such person in his cus- imprisonment, and then he is to dis
tody, then he must show by his re- charge bail, or remand, as justice 
turn further by what authority and shall require. 2 Kent, Com. 26; 
fur what cause he arrested or detain- Lo. Code of Prac. art. 819. 
ed him. If he doe. not comply. he 5. It is provided by the habeas 
is to be considered in contempt of corpus act, that a person set at lib
the court under whose seal the writ erty by the writ, shall not again be 
has been issued, and liable to a se- imprisoned for the same offence, by 
vere penalty, to be recovered by the any person whornsover, other than 
party aggrieved. by the legal order and process of 

4. When the prisoner is brought I such court wherein he shall be bound 
before the judge, his judicial discre- by recognizance to appear, or other 
tion commences, and he acts under court having jurisdiction of the cause. 
no other responsibility than that 4 Johns. R. 318 j 1 Binn. 374; 5 
which belongs to the exercise of John. R. 2132. _ 
ordinary judicial power. The judge Vide, generally, Bac.' Ab. h. t.; 
or court before whom the prisoner is Vin. Ab. h. t.; Com. Dig. h. 1.; 
brought on a habeas corpus, exam- Nels. Ab. h. t. j the various Amer. 
ines the return and papers, if any, • iean Digests, h. t. j 1.0. Code of 
referred to in it, and if no legal I' Prac. art. 791 to 827; Dane's Ab. 
cause be shown for the imprison- Index, h. t. 
ment or restraint; or if it appear, HABEAS CORPUS AD DE
although legally committed, he has i LIBERANDUM ET RECIPIEN
not been prosecuted or tried within DUM, prat:tic~, is a writ which lies 
the periods required by law, or that! to remove a prisoner to take his trial 
for any other cause the imprison- I in the county where the offence was 
ment cannot be legally oontinued, i committed. Bac. Ab. Habeas Cor
the prisoner is discharged from cus- , pus, A. 
tody. For those offences which are I HABEAS CORPUS AD FACI
bailable when the prisoner offers suf-' ENDUM ET RECIPIENDUM, 
ficient bail, he is to be bailed. He I practice, is a writ which issues out 
is to be remanded in the following of a court of competent jurisdiction, 
cases; 1, when it appears he is de- I when a person is sued in an inferior 
tained upon legal process, out of' court, commanding the inferior 
some court having jurisdiction of' judges to produce the body of the 
criminal matters; 2, when he is de- defendant, together with the day and 
tained by warrant, under the hand cause of his caption and detainer, 
and seal of a magistrate for some (whence this writ is frequently de
offence for wh~h by law, the prison- nominated AaWIUCOflJU CIlIA cellI_,) 
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to do atId receiH whatever the court 
or the judge issuing the writ shall 
coosider in that behalf. This writ 
may also be issued by the bail of a 
prisoner, who has been taken upon 
a criminal accusation, in order to 
surrender him in his own discharge; 
upon the return of this writ the court 
will cause an eJ:oneratur to be en
tered on the bail-piece, and remand 
the prisoner to his former custody. 
Tidd's Pro 405; 1 Chit. Cr. Law, 
132. 

HABEAS CORPUS AD PRO
SEQUENDUM, is a writ which is
wes for the purpose of removing a 
prisoner in order to proSecute. 3 Bl. 
Com. 1:10. 

Hi\BEAS CORPUS AD RES
PONDENDUM, is a writ which 
issues at the instance of a creditor 
or one who baa a cause of action 
against a person who is confined by 
the pl'OCE'9ll of some inferior court; 
in order to remove the prisoner and 
charge him with this new action in 
tbe court aboye. 2 Mod. 198; 3 Bl. 
Com. 107. 

HABEAS CORPUS AD SAT
ISFACIENDUM, is a writ issued 
at the instance of a plaintiff for the 
purpose of bringing lip a prisoner, 
against whom a judgment has been 
rendered, in a superior court to 
cbarge him with the process of exe· 
cution. 2 Lill. Pro Reg. 4; 3 HI. 
Com. 129,130. 

HABEAS CORPUS AD SU~ 
JICIENDUM, remedie6, by way 
of eminence called the writ of labe,,, corpu', (q. v.), is a writ direct
ed to the person detaining another, 
and commRnding him to produce,the 
body of the prisooor, with the day 
and cause of his caption and deten
tion, ad faciendum, 'JJ~jicil'1ldlJm, et 
ret:ipiendllm, to do, submit to, and 
receive, whatsoever the jud~ or 
court awarding such writ shall con
sider in that behalf. 3 Bl. Com. 
131; 3 Story, ConsL ~ 1333. 
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HABEAS CORPUS AD TES. 
TIFICANDUM, a writ issued for the 
purpose of bringing a prisoner, in 0r

der that he may testify before the 
court. 3 Bl. Com. !:i0. 

HABENDUM, in eoR""lIf1ftcing. 
This is a Latin word which signifies 
to have. In conveyancing, it is that 
part of a deed which usually de· 
clares what estate or interest is grant. 
ed by it, its certainty, duration, and 
to what use. It sometimes qualifies 
the estate, so that the general impli
cation of the estate, which, hy c0n

struction of law, passes in the prem
ises, may by the habendum be con
trolled; in which case the halx-ndum 
may enlarge the estate, but not totally 
contradict, or be repugnant to iL 
The habendum commences in our 
common deeds with the words, "to 
have and to hold." 2 Bl. Com. 298; 
14 Vine Ab. 14:); Com. Dig. Fait, 
E 9; 2 Co. 55 a; 8 Mass. R. 175; 
1 Lilt. R. 220; Cruise, Dig. tit. 32, 
c. 20, s. 69 to 9:J ; 5 Serg. & Rawle, 
375; 2 Rolle, AI>. 65; Plowd. 153; 
Co. Lilt. 183; Marlin's N. C. Rep. 
28; 4 Kent, Com. 456; 3 Prest. on 
Abstr. 206 to 210; I) Barnw. & 
Cres. 709; 7 Greenl. R. 455; 6 
Conn. R. 289; 6 Har. & J. 132; 3 
Wend. 99. 

HABERDASHER, a dealer ill 
miseellueous goods and merchan
dise. 

HABERE FACIAS POSSES
SIONEM, practice, remttlu.6. The 
name of a writ of execution in the 
action of ejectment. The sheriff is 
commanded by this writ that without 
delay he cause the plaintiff to have 
possession of the land in dispute 
which is therein described; a .~. fa. 
or ca. Ill. for costs may be included 
in the writ. The duty of the sheriff 
in the execution and retUlD of that 
part of the writ, is the same as on a 
common fie fa. or ca. ,a. The 
sheriff is to execute this writ by deli
vering a full and actual possession of 
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the premises to the plaintiff. For HABITUAL DRUNKARD, one 
this purpose he may break an outer who is 80 frequently drunk as to maD
or inner door of tbe house, and, irest a design of repeating the same 
should he be violently opposed, he act. By the laws of Pennsylvania a 
may raise the po,.e comitatu,. Wats. habitual drunkard is put nearly upon 
on Sher. 60, 215; 5 Co. 91 b.; 1 the same footing with a lunatic; he 
Leon. 145. The name of this writ is deprived of his property and a 
is abreviated "ab. fa. fHA" Vide 1 0 committee is appointed by the court 
Vin. Ab. 14; Tidd's Pro 1081, 8th to take care of his person and estate. 
Engl. edit.; 2 Arch. Pro 58; :i BI. Act of 13th June, 1836, Pampb. p. 
Com. 412; Bing. on Execut. 115, 589. Vide 6 Watts's Rep. 139; I 
252; Bac. Ab. h. t. Ashm. R. i1. 

HABERE FACIAS SEISINAM, HABITUALLY, so frequently as 
practice, remedie,. The name of a to show a design of repeating the 
writ of execution, used in most real saine act. 2 N. S. 622; 1 MIlI1-
actions, by which the sheriff is di. (Lo.) R. 149. 
reeted that he cause the demandant HAD BOTE, Engl. law. A ra
to have seisin of the lands which compense or amends made for vio
he has reOOvered. This writ may lence offered to a person in holy 
be taken out at any time within a orders. 
year ond day aller judgment. It is HALF-BLOOD, parentage, n .... 
to be executed nearly in the same dred. When persons are descended 
manner as the writ of "abere facia.. from only one parent in common, 
po_monem, and, for this purpose, they are of the half.blood, or related 
the officer may break open the outer only by half in the same degree that 
door of a house to deliver seisin to children descended from the same 
tl!e demandant. 5 Co. 91 b; Com. parents are., For example, if John 
Dig. Execution, E; Wats. Oft of marry Sarah and has a son by that 
Sheriff, 238. The name oftliis writ marriage, and afler Sarah's death 
is abbreviated lab. fa. m,. Vide he marry Maria, and has by her 
Bingh. on Exec. 1~5, 252; Bac. Ab. another son, tbeae children are of 
h. t. the half-blood, whereas two of the 

HABERE FACIAS VISUM, children of John and Sarah would be 
practice, the name of a writ which of the whole blood. By the English 
lies when a view is to be taken of common law, one related to an intes
lands and tenements. F. N. B. In. tate of the half·blood only, could 
dex, verbo, View. never inherit, upon the presumptioo 

HABITATION, ciDiI law, was that he is not of the blood of the 
the right of a person to live in the original purchaser; but this rule has 
house of another without prejudice been greatly modified by the 3 and 
to the property. It differed from a 4 Wm. 4, c. 106. In this country 
usufruct, in this, that the usufructa. the common law principle on this 
l'ian might have applied the house to subject may be considered as not 
any purpose, as, a store or manu· being in force, though in 80me states 
factory; whereas the party having some distinction is still preserved be. 
the right of habitation could only tween the whole and the half blood. 
use it for the residence of himself 4 Kent, Com. 403, n.; I Badg. & 
and family. 1 Bro. Civ. Law, 184; Dev. (N. C.) Rep. 160; 2 Yerg. 
Domat, I. 1, t. 11, s. 2, n. 7. 115; 1 M'Cord, 456; Dane's Ab. 

HABITATION,ealate, •. Adwell. Index,h.t.; Reeves on Descents,ptU
ing-hollse, a bome·stall. 2 BI. Com. lim. Vide Deacenl •• 
4; 4 BI. Com. 220. Vide HoUle. 
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HALF CENT, '6I01I'Y, a cOpper public use; as the city hall, the town 
coin of the United States, of the value hall. Formerly this word denoted 
of ODe two-hundredth part of a dol" the chief mansion or habitation. 
lar, or five mills. It weighs eighty- HALLUCINATION, med. jur. 
four grains. Act of January 18, It is a species of mania, by which 
1837, s. 1:4, 4 Sbarswood's cont. of "an idea reproduced by the memory 
Story's L. U. S. 2523, 4. Vide is associated and embodied by the 
MOMY. imagination." This state of mind is 

HALF DEFENCE, pltading.- sometimes called delusion or waking 
Vide Defence; Et cetera. dreams. An attempt has been made 

HALJ4' DIME, mOMy, a silver to distinguish hallucination, from ii
coin of the United States of the value lusions; the former are said to be 
of one-twentieth part of a dollar, or dependent on the state of the intellec
five cents. It weighs twenty grains tual organs; and, the latter, on that 
and nve-eighths of a grain. Of one of those of sense. Ray, Med. Jur. 
thousand parts, nine hundred a~ of ; 99; 1 Beck, Med. Jur. 538, note. 
pure silver and one hundred of alloy. An instance is given of a temporary 
Act of January 18, 18a7, s. S and 9, halluciostion in the celebrated Ben 
~ Sharswood's cont. of Story's L. Jonson, the poet. He told a friend 
U. S. 25:l3, 4. Vide MOlleY. of his that he had spent many a night 

HALF DOLLAR, mOMY, a silver in looking at his great toe, about 
coiD of the United States of the value which he had seen Turks and Tar
of fifty cents. It weighs two hun- tars, Romans and Carthagenians, 
drecl and six and one-fourth grains. fight, in his imagination. 1 Coil. on 
Of ODe thousand parts, nine hundred Lun. 34. If instead of being tem
are of pure silver and one hundred porary this affection of his mind had 
ofa11oy. Act of January 18, 18:i7, been parmanent, he would doubtless 
8. 8 and 9, 4 Sharsw. cont. of Story's have been considered insane. See 
L. U. S. 2523, 4. Vide MOMY. on the subject of spectral illusions, 

HALF EAGLE, ",onel, a gold Hibbert, Alderson and Farrar's Ea
com of the United States, of the value says; Scott on Demonology, &c.; 
of five dollars. It weighs one hun- Bostock's Physiology, vol. 3, p. 91, 
dred and twenty-nine grains. Of 161. 
one tbousand parts, nine hundred are HALMOTE. The name of a 
of pure gold, and one hundred of court among the Saxons. It bad 
alloy. Act of January 18th, 1837, civil and criminal jurisdiction. 
~ Sharsw. cont. of Story's L. U. S. HAMESUCKEN, Scotcl 14",.-
2523, 4. Vide Money. The crime of hamesucken consists in 

HALF SEAL, is a seal used in "the felonious seeking and invasion 
the Eaglisll chancery for the sealing of a person in his dwelling-bouse." 
of commissions to delegates appoint- 1 Hume, 312; Burnett, 86; Alison'. 
eel upoD any appeal, either in acele- Prine. of the Cr. Law of Scotl. 199 • 
• iaetical 01' marine causes. The mere breaking into the house, 

HALF YEAR. In the computa. without the personal violence does 
lion of time, a half year. consists of not constitute the offence, nor does 
one hundred and eighty-two days. the violence without an entry with 
Co. Lilt. 135 b; Rev. Stat. of N. Y. intent to commit an assault. It is 
part I, Co 19, t. 1, ~ 3. the combiostion of both which com-

HAJ,..L. A public building used pletes the crime. 1. It is necessary 
either for the meetings of corpora- that the invasion of the bouse should 
tions, courts, or employed to some have proceeded from forethought 
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malice; but it is sufficient if, from I lib. 2, § 335; Toull. Dr. Civ. Fr. 
any illegal motive, the violence has !iv. 3, t. 3, c. 2, n. 33. 
been meditatec:l, although it may not HANDWRITING, mdmce;
have proceeded from the desire of every man's hand is difterent from 
wreaking personal revenge properly others, and the character of his writ-
80 called. 2. The place where the ing difters from all others, this is 
assault was committed must have called his llandwriting. It is some
been the proper dwelling. house of times necessary to prove that a eer· 
the party injured, and not a place of tain instrument or name is in the 
business, visit, or occasional resi· handwriting of a particular person, 
dence. S. The offence may be com- that is done either by the testimony 
mitted equally in the day as in the of a witness, who saw the paper or 
night, and not only by effraction of signature actually written; or by 
the building by actual force, but by one who has by sufficient means, ac
an entry obtained by fraud with the quired such a knowledge of the gene
intention of inflicting personal vio- ral character of the handwriting or 
lence, followed by its perpetration. the party as will enable him to swear 
4. But unless the injury to the per- to his belief, that the handwriting of 
son be of a grievous and material the person is the handwriting in ques
character, it is not hamesucken, tion. 1 Phil. Bv. 422; Stark. Ev. 
though the other requisites to the h. t.; 2 John. Cas. 211 i 5 john. R. 
crime have occurred. When this is 144 i 1 Dall. 14; :2 Grenl. R. 33 ; 
the case it is immaterial whether the 6 Sergo & Rawle, 568; 1 Nott & 
violence be done lurn cawa, or from McCord, 554; 19 Johns. R. 134; 
-personal spite. 5. The punishment Anthon's N. P. 77; 1 Ruffin's R. 6 ; 
of· hamesucken, in aggravated cases 2 Nott & M'Cord, 400 i 7 Com. Di~. 
of injury, is death; in cases of in fe- 44;; Bac.Ab.Evidence,M; Danes 
rior atrocity, an arbitrary punish- Ab. Index, h. t. 
mente Alison's Pro of Cr. Law of HANGING, punialammf. Sus
Scotl. ch. 6; Ersk. Pro L. Scot!. 4, pension by the neck of a criminal, 
9, 23. who has been sentenced to sufter 

HANAPER OFFICE. Eng. law. death ia due form of law, until he is 
This is the name of one of the offices dead. 
belonging to the English court of HAP. An old word which signi-
chancery. 3 B!. Com. 49. fies to catch; as," to hap the rent," 

HAND, melUUre. The length of "to hap the deed poll." Teehno 
rour inches. Horses are measured Dict. h. t. 
by the hand. Vide Mea.ure.. TO HARBOUR, tort., is to re-

HANDSALE,contract,. Ancient- ceive clandestinely and without law~ 
Iy, among all the northern nations, ful authority a person for the purpose 
shaking of hands was held necessary of 80 concealing bim that another 
to bind a bargain; a custom still re- having a right to the lawful custody 
tained in verbal contracts; a sale of such person, shall be deprived of 
thus made was called laand&ale, !)tn- the same; for example the harbour
ditio 1'" m,duam manum complezio- ing ofa wife or an apprentice in order 
taem. In process of time the same to deprive the husband or the master 
word was used to !lignify the price or of them. The harbouring of such 
earnest, which was given immediately persons will subject the harbourer to 
after the shaking of hands, or instead an action for the injury; but in order 
thereot: 2 BI. Com. 448; Heinee- to put him completely in the wrong, 
cius, de Antiqtl~ Jure Gennanico, a demand should be made for their 
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JeStoration, for in cases where tbe a borough, but now he is an officer 
harbourer has not .committed any subordinate to constable. 
otber wrong than merely receiving HEALTH. The most perfect 
plaintiff's wife, child or apprentice, state of life. It may then be de. 
be may be under no obligation to re- fined to . be tbe natural agreement 
turn them without a demand. 1 Chit. and concordant dispositions of the 
Pro 564; Dane's Ab. Index, h. t. parts of the living body. Public 

HARD LABOUR, puni,h",ent. health is an object of the utmost im. 
In those states where the penitentiary portance, and has attracted the at· 
system has been adopted, convicts tention of the national and state leg. 
who are to be imprisoned as part of islatures. By the act of congress of 
their punishment are sentenced to the 25th of February, 17 "Y, 1 
perform hard labour. This labour Story's Laws U. S. 564, it is enact· 
is not greater than many freemen ed, 1, that the quarantines and other 
perform voluntarily, and the quantity restraints, which shall be established 
required to be performed is not at all by the laws of any state, respecting 
unreasonable. ]n the penitentiaries any vessels arriving in or bound to 
of Pennsylvania it consists in being any port or district thereof, whether 
employed in weaving, shoemaking coming from a foreign port or some 
and such like employments. other part of the United States, shall 

HART. A stag or male deer of be observed and enforced by all ofti· 
the forest five years old complete. cers of the United. States, in such 

HAT MONEY, mar. laID. The place. Sect. 1.-2. In times of 
name of a small duty paid to the cap. contagion the collectors of the reve· 
tain and ~ariners of a ship, usually nue may remove, under the provi. 
called primage, (q. v.) sions of the act, into another district. 

TO HA VE. Vide Habendum; Sect. 4.-3. The judge of any dis. 
. Tenf'ndum. trict court, may, when a contagious 

HAVEN. A place calculated for disorder prevails in his district, 
the reception of ships, and so ·situa· cause the removal of persons con· 
ted, in regard to the surrounding fined in prison under the laws of the 
land that the vessel may ride at an· United States, into another district. 
chor in it in safety. Hale, de Port. Sect. 5.--4. In case of the preva. 
Mar. c. 2; 2 Chit. Com. Law, 2; lence of a contagious disease at the 
15 East, R. 304, 5. Vide Creek': seat of government, the president of 
Port; ROlld. the United States may direct the re-

HAWKERS. Persons going from moval of any or all public offices to 
place to place with goods and mer- a place of safety. Sect. 6.--5. In case 
chandise for sale. To prevent impo- of such contagious disease, at the 
sitions they are generally required to seat of government, the chief justice, 
take out licenses, under regulations or in case of his death or inabiIitr, 
established by the local laws of the the senior associate justice of the su· 
states. preme court of tbe United States, may 

HAZARDOUS CONTRACT,- issue his warrant to the marsbal of 
d". la",. Wben the performance of the district court within which the 
that which is one of its objects, de- supreme court is by law to be hoi. 
pends on an uncertain event, the con- den, directing him to adjourn the 
tract is said to be hazardous. Civ. said session of the said court to such 
Co. of Lo. aft. 1769. other place within the same or ad-

HEAD BOROUGH, Enf(l. laID. joining district as he mllY deem con· 
Formerly he was the chief officer of venient. And the district judges 
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may under the same circumstances, 
have the same power to adjourn to 
some other part of their severe.l dis· 
tricts. Sect. 7.-Offences against 
the provisions of the health laws are 
generally punished by fine and im· 
prisonment. There are offences 
against public health punishable by 
the common law by fine and impris. 
onment, such for example as selling 
unwholesome provisions. 4 BI. Com. 
162; 2 East's P. C. 822; 6 East, 
R. ua to 141; 3 M. & S. 10; 4 
Campb. R. 10. 

Private injuries affecting a man's 
ltealth arise upon a breach of con· 
tract, express- or implied; or in con· 
sequence of some tortious act un· 
connected with a contract. 1. Those 
injuries to health which arise upon 
a contract are, 1st. The misconduct 
of medical men, when through neg· 
lect, ignorance, or wanton experi. 
ments, they injure their patients. 1 
Saund. 312, n. 2.-2d. By the sale 

. ~. of unwholesome food; though the 
law does not consider a sale to be a 
warranty as to the goodness or 
quality of a personal chattel, it is 
otherwise with regard to food and 
liquors. 1 Rolle's Ab. 90, pI. 1, 2.-
2. Those injuries which affect a 
man's health; and which arise from 
tortious acts unconnected with con· 
tracts are, 1st, private nuisances; 2d, 
public nuisances; 3d, breaking quare 
antine; 4th, by sudden alanns, and 
'frightening: as by raising a pretend. 
ed ghost. 4 BI. Com. 197, 201, 
note 25; 1 Hale, 429; Smith's 
Forens. Med, 37 to 39; 1 Paris & 
Fonb!. 351, 352. For private inju. 
ries affecting his health a man may 
generally have an action on the case. 

HEALTH OFFICER. The 
name of an officcr invested with 
power to enforce the health law. 
The powers and duties of health 
offiC('rs are regulated by local laws. 

HEARING, chnnrtry practice. 
. The name of hearing is given to the 
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trial of a chancery suit. The hear. 
ing is conducted as follows. When 
the cause is called on in court, the 
pleadings on eacb side are opened in 
a brief manner to the court by the 
junior counsel for the plaintiff; after 
which the plaintiff's leading counsel 
states the plaintiff's case, and the 
points in issue, and submits to the 
court his arguments upon them. 
Then the depositions (if any) of the 
plaintiff's witnesses, and such parts 
of tbe defendant's answer as support 
the plaintiff's case are read by the 
plaintiff's solicitor; after which the 
rest of the plaintiff's counsel address 
the court; then tbe same course of 
proceedings is observed on the other 
side excepting that no part of tbe 
defendant's answer can be read in 
his favour, if it be replied to: the 
leading counsel for the plaintiff is 
then heard in reply; after which the 
court pronounces the decree. Newt. 
Pro 153,4; 14 Vin. Ab. 233; Com • 
Dig. Chancery, T 1,2, 3. 

HEARING, crim. lall1. Is the 
investigation by a magistrate of a 
charge made against a person accused 
of the facts of the case. This is 
always done upon oath of witnesses 
who must be examined face to face 
with the accused. It is the duty of the 
magistrate to take and complete the 
examination of all concerned. When 
either for want of time, or from 
any other reason, the magistrate 
cannot complete the examination at 
the time, he may postpone it for a 
further hearing. 1 Chit. Cr. Law, 
72. Vide Furtlaer Hearing. 

HEARSAY EVIDENCE, is the 
evidence of those who relate, not 
what they know themselves. but 
what they have heard from others. 
As a general rule, hearsay evidence 
of a fact is not admissible. I f any 
fact is to be substantiated against a 
person, it ought to be proved in his 
presence by the t£'!ltimony of 1\ wit· 
ness sworn or affirmed to speak the 
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truth. There are, however. excep
tions to the rule.-i. Hearsay is 
admissible when it is introduced. not 
as a medium of proof in order to 

, establish a distinct fact. but as being 
in itself a part of the transaction in 
question. when it is a part of the 
rer lfe"tB. 1 Phil. Ev. 218; 4 
Wash. C. C. R. 729; 14 Serg. & 
Rawle. 275; 21 How. St. Tr. 535; 
6 East. 193.-:4. What a witness 
swore on a former trial, between the 
same parties, and where the same 
point was in issue as in the second 
action, and he is since dead, what he 
swore to is, in general, evidence. 2 
Show. 47; 11 John. R. 446; 2 Hen. 
& Mumf. 193; 17 John. R. 176. 
But see, 14 Mass. 234; 2 Russ. on 
Cr. 68a, and the notes.-:i. The 
dying declarations of a person who 
has received a mortal injury, as to 
the fact itselr, and the party by whom 
it was committed, are good evidence 
under certain circumstances. Vide 
Declaratitml, and 15 John. R. 286; 
1 Phil. Ev. 215; 2 Russ. on Cr. 
683.-4. In questions concerning 
public rights, common reputation is 
admitted to be evidence.-5. The 
declarations of deceased persons in 
cases where they appear to have 
been made against their interest, 
have been admitted.-6. Declara
tions in cases of birth and pedigree 
are also to be received in evidence. 
7. Boundaries may be proved by 
hearsay evidence, but, it seems, it 
mustlamount to common tradition or 
repute. 6 Litt. 7; 6 Pet. 341; 
Cooke, R. 142; 4 Dev. 342; 1 
Hawks, 45; 4 Hawks, 116; 4 Day, 
265. See 3 Ham. 283. There are 
perhaps a few more exceptions which 
will be found in the books referred 
to below. 2 Russ. on Cr. B. 6, c. 3; 
Phil. Ev. ch. 7, 8. 7; 1 Stark. Ev. 
40; Roec. Cr. Ev. 20; Rosc. Civ. 
Ev. 19 to 24; Bac. Ab. Evidence, 
K ; Dane's Ab. Index, h. t. Vide also, 
Dig. 39, 3. 2, 8; lb. 22, 3, 28. See 
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Greal. Eq. Ev. pt. 2, c. 3, s. 3, p. 
218, for the rules in courts of equitl 
as to receiving hearsay evidence. 20 
Am. Jur; 68. 

HEIFER. The female issue of 
a cow, which issue has not had a 
calf. A beast of this kind two years 
and a half old was held to be impro
perly described in an indictment as 
a cow. 2 East, P. C. 616; 1 Leach, 
105. 

HEIR, is one born in lawful ma
trimony, who succeeds by descent, 
right of blood, and by act of God, 
to lands, tenements or hereditaments, 
being an estate of inheritance. Un
der the word heirs are comprehend
ed the heirs of heirs in infinitum. 1 
Co. Litt. 7 b, 9 a, 237 b; Wood's 
Inst. 69. According to many au
thorities, heir may be nomen collec
litlum, as well in a deed as in a will, 
and operate in both in the same 
manner, as heirs in the plural num
ber. 1 Roll. Abr. 253; Ambl. 453; 
Godb. 155; T. Jones, 111; Cro. 
Eliz. 313; 1 Burr. 38; 10 Vin. 
Abr. 23:3, pl. 1; 8 Vin. Abr. 233; 
sed vide 2 Prest. on Est. 9, 10. hi. 
wills in order to effectuate the inten
tion of the testator the word heir. is 
sometimes construed to mean next of 
kin. 1 Jac. & Walk. 388; and 
children, Ambl. 273; see further 
as to the force and import of this 
word, 2 Vent. 311 ; 1 P. Wms. 229; 
3 Bro. P. C. 60, 454; 2 P. Wms. 1, 
369; 2 Black. R.I01O; 4 Ves. :·26, 
766, 794; 2 Atk .• 89, 580; 5 East, 
Rep. 533; 5 Burr. :l6I5; 11 Mod. 
189; 8 Vin. Abr. 317; 1 T. R. 630; 
Sac. Ahr. Estates in fee simple, B. 

There are several kinds of heirs 
specified below. . 

By the civil law heirs are divided 
into testamentary or instituted heirs; 
legal heirs or heirs of the blood; to 
which the Civil Code of Louisiana 
has added irregular heirs. They are 
also divided into unconditional and 
beneficiary heirs. 
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It is proper here to notice a differ- HEIR, (BENEFICIARY,) a term 
ence in the meaning of the word heir, used in the civil law. Beneficiary 
as it is understood by the common heirs are those who have accepted 
and by the civil law. By the civil the succession under the benefit of an 
law the term heir8 was applied to all inventory regularly made. Civ. Code 
persons who were called to the sue- of 1..0. art. 879. If the heir appre
cession, whether by the act of the hend that the snccession will be bur
party or by operation of law. The dened with debts beyond its value, he 
person who was created universal accepts with benefit of inventory, and 
successor by a will, was called the in that case he is J'f'.sponsible only fur 
testamentary heir; and the next of the value of the succession. See In
kin by blood was, in cases of intes- "entory, ben,.jit l!f. 
lacy, called the heir at law, or heir HEIR, (COLLATERAL). A 
by intestacy. The executor of the collateral heir is one who is not of 
common law is in many respects not the direct line of the deceased, but 
unsimilar to the testamentary heir of comes from a collateral line; as a 
the civil law. Again, the adminis- brother, sister, an uncle and aunt, a 
trator in many respect'! corresponds nephew, niece, or cousin of the de
with the heir by intestncy. By the ceased. 
common law, executors, unless ex- HEIR, (CONVENTIONAL,) ci". 
pressly authorised by the will, and law. A conventional heir is one 
administrators have no right, except who takes a succession by virtue of 
to the personal estate of the deceased; a contract; for example, a marriage 
whereas the heir by the civil law was contract which entitles the heir to the 
authorised to administer both the per- succession. 
sonal and real estate. 1 Brown's Civ. HEIR, FORCED. Vide ForMl 
Law, 344; Story, ConB. of Laws, § heir,. 
508. HEIR GENERAL, or heir at 

All free persons, even minors, lu. common law, in the English law. 
naties, persons of insane mind or the The heir at common law is he who 
like, may transmit their estates as in. after his father or ancestor's death 
testate ab intestato, and inherit from has a right to, and is introduced into 
others. Civ. Code ofLo. 941); accord, all his lands, tenements and heredita
Co. Litt. 8 a. The child in its mo· ments. He must be of the whole 
ther's womb is considered as born for blood, not a bastard, alien, &C. Bac. 
all purposes of its own interest; it Abr. Heir, B 2; Coparcmer, " De
takes all successions opened in its ,cent. 
favonr, since its conception, provided HEIR, (IRREGULAR) ill IAV
it be capable of succeeding at the mo- iaiana. Irregular heirs are those 
ment of its birth. Civ. Code of Lo. who are neither testamentary nor 
948. Nevertheless, if the child con· legal, and who have been established 
ceived is reputed born, it is only in by law to take the succession. See 
the hope of its birth; it is necessary Civ. Code of Lo. art. 874. When 
then that the child be born alive, for. the deceased has left neither lawful 
it cannot be said those who are born descendants nor ascendants, nor col. 
dead ever inherited. lb. 949. See lateral relations, the law calls to his 
In "entre,a mere. inheritance either the surviving hus-

HEIR APPA RENT is one who band or wife, or his or her natural 
has an indefensible right to the inhe. children or the state. lb. art. 911. 
ritance, provided he outlive the 8Oees· This is called an irregular succes-

- tor. 2 Bl.. Com. !lOS. sion • 

• 
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HEIR, (LEGAL) ci11illalD. A 
legal heir is one who is of the same 
blood of the deoeased, and who takes 
the succession by force of law; this 
is different from a testamentary or 
conventional heir who takes the suc
cession in virtue of the disposition of 
man. See Civ. Code of Louis. art. 
873,875; Dict. de Jurisp. Heritier 
legitime. There are three classes 
of legal heirs, to wit; the children 
and other lawful descendants; the 
fatht'rs and mothers and other lawful 
ascendants; and the collateral kin
dred. Civ. Code of Lo. art. ~1'j3. 

HEIR LOOM, elltal", is literally 
a limb or member of the inheritance. 
The term heir iOO1Rll is applied to 
those chattels which are considered 
as annexed and necessary to the en
joyment of an inheritance. They 
are chattels, which contrary to the 
nature of chattels, descend to the 
heir, along with the inheritance, and 
do not pass to the executor of the 
last proprietor. Charters, deeds, and 
other evidences of the title of the 
land, together with the box or chest 
in which they are contained; the 
keys of a house, and fish in a fish 
pond, are all heir looms. 1 Inst. 3 
a; lb. 185 b; 7 Rep. 17 b; Cro. 
Eliz. 372; Bro. Ab. Charters, pl. 
1:); 2 Bl. Com. 28; 14 Vine Ab. 
291. 

HEIR PRESUMPTIVE. A pre
sumptive heir is one who in the 
present circumstances would be en
titled to the inheritance, but whose 
rigbts may be defeated by the con
tingency of some nearer heir being 
born. 2 BI. Com. 208. In Lou
isiana, the presumptive hP.ir is he 
who is the nearest relation to the 
deceased, capable of inheriting. Thia 
quality is given to him before the 
decease of the person from whom 
he is to inherit, as well as aner the 
opening of the succession, until he 
has accepted or renounced it. Civ. 
Code of Lo. art. 876. 
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HEIR, (TESTAMENTARY,) 
cirnl laID. A testamentary heir is 
one who is so constituted by testa
ment executed in the form prescribed 
by law. He is so called to distin
guish him from the legal heirs who 
are called to the sucCCdsion by the 
law; and from conventional heirs, 
who are so constituted by a contract 
inter rnm>.. See HO!f'e. jacl".; 
DefJi't!f. 

HEIR, (UNCONDITIONAL,) a 
term used in the civil law, adopted 
by the Civil Code of Louisiana. 
Unconditional heirs are those who 
inherit without any reservation, or 
without making an inventory, whe
ther their acceptance be express or 
tacit. Civ. Code of Louisiana, art. 
878. 

HEIRESS, a female heir to :1 per. 
son having an estate of inheritance. 
When there is more than one, they 
are calJt'd co-heirelle., or co-heir •• 

HERBAGE, Engli.h laID. A 
species of easement, which consists 
in the right to feed one's cattle on 
another man's ground. 

HEREDlT AMENTS, ellate., is 
any thing capable of being inherited. 
be it corporeal or incorporeal, real. 
personal or mixed, and including not 
only lands and every thing thereon. 
but also heir-looms, and certain fur. 
niture which by custom may descend 
to the heir together within the land. 
Co. Litt. 5 b; 1 Tho. Co. Litt. 219 ~ 
2 Bl. Com. 17; by this term such 
t~ings are denoted, as may be the 
subject-matter of inheritance, but not. . 
the inheritance itself; it cannot, there. 
fore, by its own intrinsic force, en
large an estate, prima facie a life 
estate, into a fee. 2 B. & P. 251 ; 
8 T. R. 503; 1 Tho. Co. Litt. 219; 
note T. Hereditaments are divided 
into corporeal and incorporeal. Cor. 
poreal hereditaments ore confined to 
lands, (q. v.) Vide If/corporeal here
dilament.,and Shep. To. 91 ; Cruise's 
Dig. tit. 1, So 1; Wood's IDlit. 121; 
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:J Kent, Com. 321; Dane's Ab. In· gives an interesting account of a 
dex, h. t. supposed hermaphrodite who carne 

HEREDITARY. That which is .under his own observation in Ches-
inherited. ter county, Pennsylvania. The in. 

HERESY, Eng. la,,,, is the adop. dividual was called Elizabeth, and 
tion of any erroncous tenet not war· till the age of eightern wore the fe
:ranted by the established church. male dress, when she threw it off, 
This is punished by the deprivation and assumed the name of Rces with 
of certain civil rights, and by fine the dress and habits of R man: at 
and imprisonment. 1 East, P. C. 4. twenty.five she married a woman, 
Vide .4po.'acy; Chriltianity. but had no children. Her clitoris 

HERISCHILD. A species of was five or six inches long, and in 
English military service or knight's coition, which she greatly enjoyed, 
fee. she used this instead of the male or-

HER lOTS, Engl. late, are a reno gan. She lived till she was sixty 
der of the best beast or other goods, years of age, and died in possession 
as the custom may be, to the lord of a large estate which she had ae
on the death pf the tenant. . 2 BI. quired by her industry and enter· 
Com. 97. They are usually divided prise. - Medical Examiner, vol. ii. p. 
into two sorts, heriot.service, and :H 4. Vide 1 Briand, Med. Leg. C. 

heriot-custom; the former Ilre such 2, art. 2, § 2, n. 2; Diet. des Sci. 
as are due upon a special reservation ences Med. art. Hypospaedias, et art. 
in the grant or lease of lands, and Impuissance. 
therefore amount to little more than HIDE, mealUre.. In England a 
a mere rent; the latter arise upon no hide of land, according to some an
special l't'Bervalion whatsoever, but cient manuscripts, contained one hun. 
depend merely upon immemorial dred and twrnty acres. Co. Lilt. 5 ; 
usage and custom; these are defined Plowd. 167; Touchst. 9~. 
to be a customary tribute of goods HIGH CONSTABLE. An offi
and chattles, payable to the IQrd of eer appointed in some cities who 
the fee, on the decease of the owner bears this name. His powers are 
of the land. 2 BI. Com. 422; vide generally limited to matters of po
Com. Dig. Copyhold, K 18; Bac. lice, and arc not more extensive in 
A b. h. t; 2 Saund. Index, h. t.; 1 these respects than those of conata· 
Vern. 441. ble., (q. v.) 

HERITAGE. Something that can HIGH SEAS. This tenn, which 
be inherited. Co. Litt. s. 731. is frequently used in the laws of the 

HERMAPHRODITES are per. United States, signifies the UDen· 
sons who have in the sexual organs closed waters of the ocean, and also 
the appearance of both sexes; they those waters on the sea coast which 
are adjudged to belong to that which are without the boundaries of low 
prevails in thpm. Co. Litl. 2, 7; water mark. 1 Gall. R. 624; 5 
Domat, Lois Civ. lih. 1, t. 2, S. I, n. Mason's R. 290; 1 BI. Com. 110; 
9. The sexual characteristics in :l Hagg. Adm. R. 398; Dunl. Adm. 
the buman species, are widply sepa. Pro 32, !is. The Bet of congress of 
rated, and the two sexes nevpr, per. :~Oth of April, 17\}0, s. 8, 1 Story'. 
haps, united in the same individual. L. U. S. 8-1, enacts, that if any per. 
2 Dun~li!lon's Hum. Physiol. 304; son shall commit upon the high IHI, 

1 Reck's Mpd. Jur. 94 to ItO. Dr. or in any river, hBven, basin, or bay. 
Wm. HArris in a lecture delivered out of the jurisdiction of Bny particu. 
to the Philadelphia Medi('.al Institute lar state, murder, &CO, ~hicb, it 
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oommitted within the body ofa coun· under the highway, if the easement 
ty would, by the laws of the United remains unimpaired. Vide Road; 
States be punishable with death, Street,' Way; and 4 Vin. Ab. 502 ; 
every snch offender, being thereof Bac. Ab. h. t.; Com. Dig. Chemin; 
convicted, shall suffer death; and Dane's Ab. Index. h. t.; Egremont 
the trial of crimes COf,lmitted on the on Highways; Wellbeloved on High. 
high seas, or in any place out of the ways; Woolrych on Ways; 1 N. 
jurilldiction of any particular state; H. Rep. 16; 1 Conn. R. 103; I 
shall be in the district where the Pick. R. 122; 1 M'Cord's R. 67; 2 
offender is apprehended, or into which Mass. R. 127; 1 Pick. R. 12:.!; 3 
he may first be brought. See 4 Doll. Rawle, R. 495; 15 John. R. 483; 
R. 426; :i Wheat. R. :i36; 5 Wheat. 16 Mass. R. 33; 1 Shepl. R. 250; 
184,412; 3 W. C. C. R. 515; 4 Day, R. 330; 2 Bail. R. 2il. 

'Serg. Const. Law, 334; 13 Am. HIGHWAYMAN, a robber on the 
Jur. 279. highway. 

HIGH WATER MARK, is that HIGLER, Eng. lato, a person 
part of the shore of the sea to which who carries from door to door, and 
the waves reach on ordinary occa. sells by retail, small articles of pro
sions, when the tide is at its highest. visions, and the like. 
6 Mass. R. 435; 1 Pick. R. 180; 1 HIRE, cplltrQct., is a bailment, 
Holst. R. 1; 1 Russ. on Cr. 107; 2 where a compensation is to be given 
East, P. C. 803. Vide Sea ,"ore; for the use of a thing or for labour 
Tide.. or services about it. 2 Kent's Com. 

HIGHEST BIDDER, cOfItract., 4!i6; 1 Bell's Com. 451; Story on 
he who, at an auction, offers the Bailm. § 369; See Pothier, ('.antrat 
greatest price for the property sold. de Louage, ch. 1, n. 1; Domat, B. 
The highest bidder is entitled to have 1, tit. 4, § 1, n. I ; Code Civ. art. 
the article !lold at his bid, provided 1709, 1710; Civ. Code of Lo. art. 
there has been no unfairness on his 2644; 2645. See this Diet. Hirer; 
part. A distinction has been made Leifer. 
between the Iaip"fst and the best The contract of letting and hiring 
bidder. In judicial sales, where the is usually divided into two kinds; 
highest bidder is unable to pay, it is first, I.oct/tio or Locatio condtlctio 
said the sheriff may offer the proper. rei, the bailment of a thing to be 
ty to the next highest, who will pay, used by the hirer for a compensation 
and he is considered the best bidder. to be paid by him. Secondly, Loca. 
I Dall. R. 419. tio 01""', or the hire of the labour 

HIGHWAY. This is said to be and sprvices of the hirer for a com· 
a generic name for 1\11 kinds of pub. pensation to be paid by the letter. 
lie ways, 6 Mod. R. 255. Highways And this last kind is again subdivided 
are universally laid out by public into two classes; 1. Locatio operi. 
authority, and repaired at the public fQcienda, or the hire of labour and 
expense, by direction of law. The work to be done, or care and aUeR· 
public have an easement over a high. tion to be bestowed 00 the goods let 
way, of which the owner of the land by the hirer for a compensation; or, 
cannot deprive them; but the soil 2, Locatio opeM! mercillm eelaendG
and freehold still remnin in the own. Mlm, or the hire and carriage or 
er, and he may use the lund above goods from one place to another, for 
and below consistently with the ease. a compensation. Jones's Bailm. 83, 
ment. He may, therefore, work a 86, 9n, 1113, 118; 2 Kent's Com. 
mine, sink a dJain or water-course, 466; Code Ci •• art. 1709,1710,1711 • 
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This contract arises from the prin- fits. This contract is in general ruled 

ciples of natural law; it is vol un· by the same principia. which govern 
tary, and founded in consent; it in· the contract of hiring. 19 Toull. 0-

volves mutual and reciprocal obliga. l!47. 
tions; and it is for mutual benefit. Hire also means the price given 
In some respects it bears a strong for the use of the thing hired; as, 
resemblance to the contract of sale; the hirer is bound to pay the hire or 
the principal difference between them recompense. 
being, that in cases of sale, the owner Vide Domat, liv. 1, tit. 4; Poth. 
parts with the whole proprietary in· Contrat de Louage; Toull. tomes 18, 
terest in the thing, and in cases of 19, 20 i Merl. Repert. mot Louage i 
hire, the owner parts with it only for Dalloz, Dict. mot 1.ouage; Argou, 
a temporary use and purpose. In a Inst. liv. 3, c. :.!7. 
sale, the thing itself it! the object of HIRER, contract" called in the 
the contract; in hiring, the use of the civil law, conductor, and in the 
thing is its object. Vinnius, lib. 3, French law, conducteur, procureur, 
tit. 25, in pr.; Pothier,1.ouage, n. 2, /ocataire, is he who takes a thing 
3, 4 i Jones's Bailm. 86; Story on from another, to ~use it, and pays 
Bailm. ~ 371. a compensation therefor. Wood's 

Three things are of the essence of Inst. B. 3, c. 5, p. 238; Pothier, 
the contracl; 1. That there should 1.ouage, n. 1; Domat, B. 1, tit. 4, ~ 
be a thing to be let; 2, a price for I, n. 2; Jones's Bailm. 70; see this 
the hire i and, 3, a contract possess. Dict. Letter. 
ing a legal obligation. Pothier, There is, on the part of the hirer, 
Louage, n. 6. Civ. Code of 1.0. art. an implied obligation, not only to use 
2640. the thing with due care and mode. 

There is a species of contract in ration, but not to apply it to any 
which, though no price in money be other use than tbat for which it is 
paid, and which strictly speaking is bired; for example, if a horse is 
not the contract of hiring, yet par. hired as a saddle horse, the hirer 
takes of its nature. According to has no right to use the horse in a 
Pothier it ia an agreement which cart, or to carry loads, or as a beast 
must be classed with contracts do fit of burden. Pothier, Louage, n. 
de,. It frequently takes place among 18~; Domat, B. I, tit. 4, ~ 2, art. 
poor people in the country. He gives 2, 3; Jones's Bailm. 68, 88; 2 
the following example: two poor Saund. 47 g, and note; 1 Bell's 
neighbours, each owning a horse, and Com. 454; 1 Cowen's R. 3l!2; 1 
desirous to plough their respective Meigs, R. 459. If a carriage and 
fields, to do which two horses are reo horses are hired to go from Philadel. 
qui red, one agrees that he will let the phia to New York, the hirer has no 
other have his horse for a particula r right to go with them on a journey to 
time, on condition that the latter will Boston. Jones's Bailm. 68; 2 Ld~ 
let the former have his horse for the Raym. 915. So if they are hired 
same length of time. Du Louage, n. for a week, he has no right to use 
45R. This contract is not a hiring them for R month. Jones's Bailm. 
strictly apeaking, for want ora price; 68; 2 Ld. Raym. 915; 5 Mass. 
nor is it a loaD for use, because there 104. And if the thing is used for a 
is to be a recompense. It has been different purpose from that which 
supposed to be a partnership; but it was intended by the parties, or iD a 
ia different f'tom that contract, be- different manner, or for a longer pc. 
cause there is DO community of pro- riod, the hirer .is not only respo~ 
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for aU damages, but if a loss occurs, commonwealth. Const. part, 2, c. 
although by inevitable casualty, he 2, s. 2, art. 1. 
will be responsible therefor. 1 Rep. HISTORY, mde"ce. The reci· 
Const. C. So. Car. 121; Jones's tal of facts written and given out for 
Bailm.68, 121; 2 Ld. Raym. 909, true. Facts stated in ancient his-
917. In short, such a mis·user is tories may be read in evidence, on 
deemed a conversion of the property, the ground of their notoriety. Skin. 
for which the hirer is deemed respon- R. 14 i 1 Ventre R. 149. But these 
sible. Bac. Abr. Bailment, C; Id. facts must be of a public nature, and 
Trover, C, D, E; 2 ~aund. 47 g; the general usages and customs of 
2 BuIst. :l06, 309. The above rules the country. Bull. N. P. 248; 7 
apply to cases where the hirer has Pet. R. 554; 1 Phil. & Am. Ev. 
the possession as well as the use of 606 i 30 Howell's St. Tr. 492. His. 
the thing hired; when the owner or tories are not admissible in relation 
his agents retain the possession, the to matters not of a public nature, 
hirer is not in general responsible for such as the custom of a particular 
any injury done to it. For example, town, a descent, the boundaries of a 
when the letter of a carriage and a county, and the like. 1 Salk. 2~1 ; 
pair of horses sent his driver with S. C. ·Skin. 62:i; T. Jones, 164 i 6 
them, and an injury occurred, the C. & P. 5aa, note. See 9 Ves. 347; 
hirer was held not to be responsible. 10 Ves. 354; 3 John~ 385; 1 Binn. 
9 Watts, R. 556, 562; 5 Esp. R. 399; and Notoriety. , 
26:i; Poth. Louage, n. 196; Jones, HOGSHEAD. A measure of 
Bailm. ~8; Story, Bailm. § 40a. wine, oil, and the like, containing 

Another implied obligation of the half ft pipe, the fourth part of a tun, 
hirer is to restore the thing hired, or sixty.three gallons. 
when the bailment is determined. 4 TO HOLD. Vide Habendum j 

T. R. 260. And 3 Campb. 5, n; Ttnl'"dum. 
1:J Johns. R. 211. HOLDER. The holder of a bill 

The time, the place, and the mode of exchange is the person who is 
of restitution of the thing hired, are legally in the possession of it, either 
governed by the circumstances of by endorsement or delivery, or both, 
each case, and depend upon rules of and entitled to receive payment either 
presumption of the intention of the from the drawee or acceptor, and is 
parties, like those in other cases of considered as an assignee. 4 Dall. 
bailment. Story on Bailm. § 4 J 5. 53. Vide Bill of Ezchange. 

There is also an implied obligation HOLDING OVER, the act of 
on the part of the hirer, to pay the keeping possession by the tenant, 
hire or recompense. Pothier, Lou. without the consent of the landlord, 
age, n. 134; Domat, B. 2, tit. 2, § of premises which the latter,or those 
2, n, 11 ; Code Civ .. art. 1728. under whom he claims, had leased 

See generally, Employ",· Hire j to the former, aller the term has ex· 
utter. pi red. When a proper notice has 

HIS EXCELLENCY, a title been given, this injury is remedied 
given by the constitution of Massa- by ejectment, or, under local regula
chusetts to the governor of that com· tions, by summary proceedings. Vide 
monwealth. Const. part 2, C. 2, S. 2 Yeates's R. 52:i; 2 Serg. & Rawle, 
1, art. 1. 486; 5 Binn. 2213 i 8 Sergo & Rawle, 

HIS HONOUR. A title given 459 i 1 Binn. 334, n.; 5 Serg. & 
by the constitution of Massachusetts Rawle, 174; 2 Serg. & Rawle, ·50; 
to the lieutenant governor of that 4 Rawle, 123. 
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HOLOGRAPH. Vide Olograph_ desire, and without any inadverteace 
HOMAGE, Engl. law, is an ae- in the party killing, and therefOre 

knowledgment made by the vassal without blame; as, for instance, the 
in the presence of his lord, that he execution, according to law, of a" cri. 
is his man, that is, his subject or minal who has been lawfully sen· 
vassal. Xhe form in law French tenced to be hanged: or, 2dly, it ia 
was, Jeo dueigne "~re home. committed for the advancement of 

HOMESTALL. The mansion. public justice; as, if an officer, in the 
house. lawful execution of his office, either 

HOMESTEAD. The place of in a civil or criminal case, should 
the house or home place. Homestead kill a person who assaults and resists 
farm does not necessarily include all him. 4 BI. Com. 171S-180. 
the parcels of land owned by the 2. Excusable homicide is of two 
grantor though lying and occupied kinds, lst, homicide per infortunium, 
together. This depends upon the (q. v.); or, ~d,aedefendendo.orself 
intention of the parties when the defenre, (q. v.) 4 BI. Com. 18~, 3. 
term is mentioned in a deed, and is 8. Felonious homicide, which in· 
to be gathered from the context. 7 eludes, 1, self murder, or suicide; 2, 
N. H. Rep. 241; 15 John. R. 471. manslaughter, (q. v.); and, 3, mur· 
See Manor; MaMon. der, (q. v.) 
HO~nCIDE, crim.lutl", is, accor- Vide, generally, 3 Inst. 47 to 57; 

ding to Blackstone, the killing of any 1 Hale, P. C. 411 to 50;!; 1 Hawk. 
human creature, 4 Com. 177. This c. 8; Fost. 255 to 337; 1 East, P. 
is the most extensive sense of this C. 214 to 891 ; Com. Dig. Justices, 
word, in which the intention is not 0011' L, M; Bac. Ab. Murder and Homi. 
sidered. But in a more limited sense, cide; Bum's Just. h. t.; Williams's 
it is always understood that the kill. Just. h. t.; 2 Chit. Cr. Law, ch. 9; 
ing is by human agency, and Haw. Cro. C. C. 285 to 300; 4 BI. Com. 
kins defines it to 00 the killing of a 176, to 204; 1 Russ. Cr. "21 to 
man by a man. 1 Hawk. c. 8, s. 2. 553; 2 Swift's Dig. 267 to 292. 
See Dalloz, Diet. h. 1. Homicide HOMINE CAPTO IN WITH
may perhaps be described to be the ERN AM, E7IIf1. law. The name of 
destruction of the life of one human a writ directed to the sheriff and com
being, either by himself, or by the manding him to take one who has 
act, procurement or culpable omia- taken any bondsman, and conveyed 
sion of another. When the death him out of the country, so that he 
has been intentionally caused by the cannot be replevied. Vide Willaer· 
deceased himself, the offence is called nam. 
felo de Ie; when it is caused by HOMINE ELIGENDO, Engl. 
another, it is justifiable, excusable, or laVl. The name of a writ directed 
felonious. to a corporation, requiring the memo 

The person killed must have been bers to make ehoice of a new man, to 
born, the killing before birth is call. keep the one part of a seal appointed 
ed freticide, (q. v.) The destruction for statutes merchant. Techn. Diet. 
of human ltfe at any period after h. t. 
birth, is homicide, however near it HOMINE REPLEGIANDO,-
may be extinction, from any other vide Writ de homine replegitJrulo. 
cause. HOMO. This Latin word, in its 

1. Justifiable homicide is such as most enlarged sense, includes both 
arises, 1st, from unavoidable neces- man and woman. 2lnst. 45. Vide 
sity, withQut any will, intention or Man. 
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HOMOLOGATION, ci"il law. 
Approbation, confirmation by a court 
of justice, a judgment which orders 
the execution of some act i as the 
approbation of an award, and order. 
ing execution on the same. Merl. 
Repert. h. t.; Civil Code of Louis. 
Index, h. t. i Dig. 4, 8; 7 Toull. n. 
264. 

HONORARIUM, a recompense 
for services rendered. It is usually 
applied only to the recompense given 
to persons whose business is connect· 
ed with science; as the fee paid to 
counsel. It is said this honorarium 
is purely voluntary, and differs from 
a fee, which may be recovered by 
action. I) Sergo & Rawle, 412 i 3 
BI. Com. 213; 1 Chit. Rep. :i8; 2 
Atk. 332; but see 2 Penna. R. 75 ; 
4 Watts's R. 331. Vide Dalloz, 
Dict. h. t., and Salary. 

HONOUR. It is the esteem we 
have or ourselves, and the conscious· 
ness that we deserve the esteem of 
others, because we have not departed 
from the principles of virtue, ill 
which we are resolved to continue. 
This is true honour. False honour 
is the standard of respect to which 
we claim to be entitled, without con· 
sidering whether or not we are 
deserving it. It is the latter which 
causes duels. A duel is not justified 
by any insult to our honour. Honour 
is also employed to signify integrity 
in a judge, courage in a soldier, and 
chastity in a woman. To deprive a 
womnn of her honour is in some cases 
punished as a public wrong, and by 
an action for the recovery of dam. 
ages done to the relative r'ights of a 
husband or a father. Vide Criminal 
Con"er,ation. In England, when a 
peer of parliament is sitting judicially 
in that body, his pledge of honour is 
considered equal 10 another's ollth; 
Bnd in courts of equity peers, peer. 
esses And lords ofpllrliamcnt , answ!'r 
on their honour only. But the courts 
of common law know no such dis· 
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tinction. It is needless to add that 
as we are not encumbered by a no
bility, there is no such distinction in 
the United States, all persons beiug 
equal in the eyes of the law. . 

TO HONOUR, conlr., is to accept 
a bill of exchange; to pay a bill ac
cepted, or a promi880ry note, on the 
day it becomes due. 7 Taunt. 164 ; 
1 T. R. 172. Vide To Di,honour. 

HORS DE SON FEE, pleading 
in 'he ancient EngU,k law. These 
words signify out f!f Ai, fee. A plea 
which was pleaded, when a person 
who pretended to be the lord, brought 
an action for rent servi('.e8, as issuing 
out of his land: because if the defen
dant could prove the land wns out of 
his fee, the action failed. Vide 9 
Rep. 30; 2 Mod. t 04 i 1 Danvers's 
Ab. fl55; Vin. Ab. h. t. 

HORSE, a stallion, the male of , 
the marc; until a horse has attained 
the age of four years, he is ('.ailed a 
colt, (q. v.) Russ. & Ry. 416. This 
word is sometimes used as a generic 
name for all animals of the horse 
kind. Vide Colt j Gender, and Yelv. 
67, a. 

HOSTAGE. A person delivered 
in the possession of a public enemy 
in time of war as a security for the 
performance of a contract entered 
into between the belli~rents. Hos· 
tages are frequently glVen as a secu
rity for the payment of a ransom 
bill, and if they should die, their 
death would not discharge the con
tract. 3 Burr. 1734; 1 Kent, Com. 
106; Dnne's Ab, Index, h. t. 

HOSTELLAGIUM, Engl. law. 
A right reserved to the lords to be 
lodged and entertained in the houses 
of their tenants. 

HOSTILITY. A stRte of open 
enmity, open war. Hostility, as it 
regards individuals, mny be perma. 
nent or tempornrv; it is permllnent 
when the individunl is a citizen or 
su~iect of the government at war, 
and temporary when he happens to 
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be domiciliated or resident in the 
country of one of the belligerents; 
in this latter case the individual may 
throw off the national character he 
has thus acquired by residence, when 
he puts himseif in motion, bonafide, 
to quit the country line animo r~er· 
tendi. 3 Rob. Adm. Rep. 12; 3 
Wheat. R. 14. There may be a 
hostile character merely as to com· 
mercial purposes, and hostility may 
attach ooly to the person as a tem· 
porary enemy, or it may attach only 
to property of a particular descrip
tion. This hostile character in a 
commercial view, or one limited to 
certain intents and purpoaett only, 
will attach in consequence of having 
possessions in the territory of the 
enemy, or by maintaining a commer· 
cial establishment there, or by a 
personal residence, or by particular 

, modes of traffic, as by sailing under 
the enemy's flag or passport. 9 
Cranch, 191; 5 Rob. Adm. Rep. 21, 
161; 1 Kent, Com. 73 j Wesk. on 
Ins. h. t.; Chit. Law.of Nat. Index, 
h. t. 

HOTCHPOT, eltate,. This 
homely term is used figuratively to 
signify the blending and mixing 
property belonging to different per. 
SODS, in order to divide it equally 
among those entitled to it. For ex· 
ample, if a man seised of thirty 
acres of land, and having two chil. 
dren. should on the marriage of one 
of them give him ten acres of it, and 
then die intestate seised of the reo 
maining twenty; now in order to 
obtain his portion of the latter the 
married child must bring back the 
ten acres he received, and add it to 
his father's estate, when an equal 
division of the whole will take place, 
and each be entitled to fiftcen acres. 
2 Bl. Com. 190. The term hotch· 
pot is also applied to bringing to· 
gether all the personal estate of the 
deceased, with the advancements he 
has made to his children, in order that 
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the same may be divided agreeably 
to the provisions of the statute for the 
distribution of intestate's estates. In 
bringing au advancement into hotch
pot, the douee is not required to ac
count for the profitsof the thing given, 
for example, he is not required to 
bring into hotchpot the produce of 
negroes, nor the interest of money. 
The property must be accounted for 
at its value when given. 1 Wash. R. 
224; 17 Mass. :is!:!; 2 Desaus. 127; 
3 Rand. R. 117; 3 Pick. R. 450; 3 
Rand.5S9. 

In Louisiana the term collation is 
used instead of hotchpot. The col
lation of goods is the supposed or 
real return to the mass of the suc
cession, which an heir makes of 
property which he received in ad
vance of his share or otherwise, in 
order that such property may be di
vided together with the other effects 
of the succession. Civ. Code of La. 
art. 130S; and vide from that are 
ticle to article 1367. 

Vide, gene~lly, Bac. Ab. Copar. 
ceners, E; Bac. Ab. Executors, &c. 
K; Com. Dig. Guardian, G :.I, Par. 
cener, C 4; 8 Com. Dig. App. tit. 
Distribution, Statute of, Ill. For the 
French law, see Merl. Repert. mots 
Rapport Ii. succession. 

HOUR, mecuure of time, is the 
space of sixty minutes, or the twen
ty.fourth part of a natural day. Vide 
Date; Fraction, and Co. Litt. 135; 
3 Chit. Pro 110. 

HOUSE, eltate" a place for the 
habitation and dwelling of man. This 
word has several significations, as 
it is applied to different things. In 
a grant or demise of a house, the 
curtilage and garden will pass eveD 
without the words .. with the appur. 
tenances," being added. Cro. Eliz. 
89; S. C. 3 Leon. 214; 1 Plowd. 
171; 2 Saund. 401, note (2). In a 
grant or demise of a house with the 
appurtenances, no more will pass, 
although other lands have lx .. en oc-

Digitized by Google 



BOU HOU 

cupied with tbe houee. 1 P. \Vms. was Demo de domo sua extrahi debet. 
603; Cro. Jac. 526; :l Co. 32; Co. Dig. 50, 17, J 08. Vide, generally, 
Litt.5 b.; Id. 36a. b.; 2Saund.401, 14 Vin. Ab. 315; Yelv. 29 a, D. (1); 
note (2). If a house, originally en- " Rawle, R. 342; Arch. Cr. Pl. 
tire, be divided into several apart- ~51; and Burg14ry. 
ments, with an outer door to each House is used figuratively to sig
apartment, and no communication niIY a collection of persons as the 
with each other subsists, in such house of representatives; or an ioati
case the several apanments are con- tution, as the house of refuge; or a 
aidered as distinct houses. 6 Mod. commercial firm, as the house of A 
214; Woodf. Land. & Ten. 178. In B & Co. of New Orleans. 
cases of burglary, the mansion or HOUSE OF REFUGE, puraiM
dwelling.house in which the bur. ment. The name given to a pri80n 
glary might be committed, at com· for juvenile delinquents. These 
mon law includes the outhouses, houses are regulated in the United 
though not under the same roof or States on the most humane principles, 
adjoining to the dwelling.house, pro- by special local laws. 
vided they were within the curtilage, HOUSE OF REPRESENT A
or common fence, as the dwelling or TIVES, gOllemment, is the popular 
mansion house. 3 Inst. 64; 1 Hale, branch of the legislature. The con· 
558; 4 BI. Com. 225; 2 East, P. stitution of the United States, an. 
C. 493; 1 Hayw. (N. C.) Rep.1U2, I, s. 2, 1, provides that "the houae 
142; 2 Russ. on Cr. 14. The term of representatives shall be composed 
llouse in case of arson, includes not of members chosen every second' 

\ only the dwelling but aU the out. year by the people of the several 
houses as in the case of burglary. It slates; and the electors of each state, 
is a maxim in law that every man's shall have the .qualifications requisite 
house is his castle, and there he is for electors of the most numerous 
entitled to perfect security; this branch of the state legislature." 
asylum ennnot therefore be legally The general qualifications of olectors 
invaded, unless by an officer duly I of the assembly, or moat numerous 
authorised by legal process; and branch of the legislatul'8, in the seve· 
dlis process must be of a criminal ral state governments, are, that they 
nature to authorise the breaking of be of the age of twenty.one years and 
an outer door; and even with it, this upwards, and free resident citizens of 
(!annot be done until after demand the state in which they vote, and 
of admittance and refusal. 5 Co. have paid taxes: several of the state 
93; 4 Leon. 41; T. Jones, 234; constitutions have prescribed the same 
the house may be also broken for the or higher qualifications, as to pro
purpose of executing a writ of habere perty in the elected, than in the elec. 
facias. 5 Co. 93; BIlc. Ab. Sheriff, tors. The constitution of the United 
(N 3). The house protects the States, however, requires no evidence 
owner from the service of all civil of property in the representatives, nor 
process in the first instance, but not any declarations as to his religious 
if he is once lawfullv arrested and belief. He must be free from undue 
he takes refuge in his own house, bias or dependence by not holding 
in that case, the officer may pur. any office uoder the United States. 
sue him and break open any door for Art. 1, S. 6, 2. By the constitutiolls 
the purpose. Foster, 320; 1 Rolle, of the several states, the most nume· 
R. 13PJ;· Cro. Jac. 555; Bac. Ab. roilS branch of the legislature gene. 
ubi ''''p. In the civil law the rule rally bears the name of the house of 
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representatives. Vide Story, on Con· tricta composed of contiguous territory 
~titution of the United States, chapter equal in number to the number of 
g; 1 Kent's Com. 228. representatives to which said state 

By the act of June 22,1842, ch. may be entitled, no one district elect-
47, it is provided ing more than one representative. 

~ 1. That from and after the third For the constitutions of the houses 
day of March, one thousaodeight hun- of representatives in the severalstateB, 
dred and forty-three, the house of re- the reader is referred to the names of 
presentatives shall be composed of the states in this work. Vide Cora
members elected agreeably to a ratio of greu. 
one representative for every seventy HOUSEBOTE. An allowance of 
thousand six hundred and eighty per- Decetl8l1ry timber out of the land
sons in each state, and of one addi- lord's woods, for the repairing and 
tiona I representative for each state support of a house or tenement. 
having a fraction greater than one This belongs of common right to any 
moiety of the said ratio, computed lessee for years or for lite; house
according to the rule prescribed by bote is said to be of two kinds, ufo. 
the constitution of the United States; t'mam t.rdijicandi el amendi. Co. 
that is to say: Within the state of Litt. 41. 
Maine, seven; within the state of HOUSEKEEPER, one who occu
New Hampshire, four; within the pies a house. A person who occupies 
state of Massachusetts, ten; within every room in the house, under a 
the state of Rhode Island, two i within lease, except one, which is reserved 
the state of Connecticut, four i within for his landlord, who pays all the 
the st,ate of Vennont, four; within taxes, is not a housekeeper. 1 Chit. 
the state of New York, thirty.four; Rep. 502; nor is a person a house
within the state of Ne'Y Jersey, five; keeper who takes a house, which he 
within the state of Pennsylvania, afterwards underletsto another, whom 
twenty-four; within the state of De- the landlord refuses to accept as his 
laware,one; within the state of Mary- tenant; in this case, the under·tenant 
land, six; within the state of Virginia, paid the taxes, and let to the tenant 
fifteen; within the state of North the first floor of the house, and the 
Carolina, nine; within the state of rent was paid for the whole house to 
South Carolina, seven; within the the tenant, who paid it to the land
state of Georgia, eight; within tbe lord. lb. note. In order to make the 
state of Alabama, seven; within the party a housekeeper. he must be in 
state of Louisiana, four; within the actual possession of the house. 1 
state of Mississippi, four; within the Chit. Rep. 288; and must occupy a 
state of Tennessee, eleven; within whole house, 1 Chit. Rep. 316. See 
the state of KentuckYI ten; within 1 Bam. & Cresw.178; 2 T. R. 406; 
the state of Ohio, twenty-one; within 1 Bott, 5; 3 Perersd. Ab. IO:j, DOte. 
the state of Indiana, ten; within the HOVEL. A place used by hus
state of Illinois, seven; within' the bandmen to set their ploughs, carts 
state of Missouri, five; within the and other farmiag utensils, out of the 
state of Arkansas, one; within the rain and SUD. Law Latin Diet. A 
state of Michigan, three. shed. 

§ 2. That in every case where a HUE AND CRY, Eng. lalft. A 
state is entitled to more than one mode of pursuing felons, or such as 
I'Cpresentative, the number to which have dangerously wounded aoy per
each state shall be entitled under this SOD, or assaulted anyone with intent 
appoitionment shall be elected by dis. to rob him, by the constable, for the 
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purpose of arresting the oflimder. 2 aridity, and the stomach and intes. 
Hale, P. C. 100. I tines are contracted and empty. The 

HUISSIER, an usher of a COUrl.
1 
gall bladder is pressed with bile, and 

In France, an officer of this name this fluid is found scattered over the 
performs many of the duties which, stomach and intestines, so 8S to tinge 
in this country devolve on the sheriff them very extensively. The lungs 
or constable. DaUoz, Diet. h. 1. are withered, but all the other organs 

HUNDRED, Eng. laID. A dis· are generally in a healthy state. The 
trict of country originally compre· blood.vessels are usually empty. Fo
hending one hundred families. In dere, tom. ii. p. 276, tom. iii. p. 231 ; 
many cases when an offence is com· 2 Beck's Med. Jur. 52; see Eunom. 
mitted within the hundred, the inha· Dial. 2, ~ 47, p. 142, and the note at 
bitants are civilly responsible to the p. 384. 
party injured. HUNTING. The act of pursu-

HUNDRED GEMOTE. The ing and taking wild animals; the 
name of a court among the Saxons. chase. The chase gives a kind of 
It was holden every month for the title by occupancy, by which the hun. 
benefit of the inhabitants of the hun- ter acquires a right or property in the 
dred. game which he captures. In the 

HUNDREDORS, in England, are United States the right of hunting is 
inhabitants of a 10C'.a1 division of a universal, and limited only 80 far as 
county, who, by several statutes, are to exclude hunters from committing 
held to be liable in the cases therein injuries to private property or to the 
specified to make good the loss sus· public, as by shooting on public roads. 
tained by persons within the hundred, Vide Fer,. naIIlr,.; Occupancy. 
by robbery or other violence, therein HURDLE, Eng. laID. A species 
also specified. The principal of these of sledge used to draw traitors to 
statutes are, 13 Edw. 1, st. 2, c. 1, s. execution. 
4; ~8 Edw. 3, c. 11; 27 Eliz. c. 13; HUSBAND, tlomutic rtlatimu, 
29 Car. 2, c. 7; 8 Geo. 2, c. 16; a man who has a wife. 'rhe hus. 
:l2 Geo. 2, c. 24. band, as such, is liable to certain 

HUNGER. The desire for obligations, and entitled to certain 
-taking f()(,)d. Hunger is no excuse rights, which will be here briefly 
for larceny. 1 Hale, P. C. 54; 4 considered. First, of his obliga .. 
DI. Com. 81. It is a matter which tions. He is bound to receive hi. 
applies itself strongly to the con· wife at his home, and treat her 
sciences of the judges in mitigation there as a husband, that is, furnish 
of the punishmenL her with all the necessaries and con. 

When a person has died and it is veniences which hill fortune enables 
8U8peeted he has been starved to him to do, and which her situation 
death, an examination of his body requires; but this does not include 
ought to be made to ascertain whee such luxuries, as, according to her 
ther or not he died of hunger. The fancy, she deems necessaries; vide 
signs which usually attend death from article Cruelty, where this matter is 
hunger are the following: the body considered. He is bound to love 
is much emaciated, and a fmtid, acrid bis wire, and to bear with her faults, 
odour exhales from it, although death and, if possible, by mild means to 
may have been very recent. The correct them; and be is required to 
eyes are red and open, which is not fulfil towards her his marital pro.. 
usual in other causes of death. The mise of fidelity, and can, therefore, 
tongue and throat are dry, even to have no carnal connexion with any 
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. other woman, without a violation of been tnul8fened from her, and it be
his obligations. As he is bound to longs to her alone. In his wife's 
govern his house properly, he is Iia- freehold estate, he haa a life estate, 
ble for its misgovernment, and he during the joint lives of himself aod 
lIlay be punished for keeping a dis- wife, and, at common law when be 
orderly house, where his wife had haa a child by her who could inherit, 
the principal agency, and he is liable he has an estate by the curtesy. 
for her torts, aa, (or her slander or The laws of Louisiana difter essen
trespass. He is also liable for the tially from those of the other states 
wife's debts, incurred before cover- as to the rights and duties of husband 
ture, provided they are recovered and wife, particularly aa it regards 
from him during his life; and gene- their property. Those readers, desi
rally for such as are contracted by rous of knowing the legislative regu
her, after coverture, for necessaries. lations on this subject, in that state, 
Secondly, of his rights. Being the are referred to Civil Code of Louis. 
head of the family, the husband has B. 1, tit. 4; B. 3, tit. 6. 
a right to establish himself wherever Vide generally, articles, DirJoru; 
he may please, and in this he cannot Marriage; Wife,· and &c. Ab. 
he controlled by his wife; he may Baron and Feme; Rop. H. & W _ ; 
managt" his affitirs his own way, buy Prater on H. & W.; Clancy on the 
and sell all kinds of personal pro- rights, duties and liabilities of Hue
perty, without any control, and he band and Wife; Canning on the in
may buy any real estate he may terest of Husband and Wife, &c.; I 
deem proper, but as the wife ac- Phil. Ev. 63; Wood£. L. & T. 76; 
quires a right in the latter, he can- 2 Kent, Com. 109; I Salk. 113 to 
not sell it, discharged of her dower, 119:1:; Yelv. 106 a, 166 a, 166 a; 
except by her consent, expressed in Vem. by Raithby, 7, 17, 48, 261; 
the manner prescribed by the laws Chit. Pr. Index, h. t.; Potb. Du 
of the state where such lands lie. ~.ontr. de Mar. n. 379. 
All her pe1"BOIIGI property in posses- HUSBAND,fIIQ,..lalD. Vide Slip'. 
sioa, is vested in him, and he may Hu,baRd. . 
dispose of it as if he had acquired it HUSBRECE, old Engl. late. The 
by his own ".ontract; tbis arises ancient name of the otrence DOW 

from the principle that they are COD- called burglary. 
sidered one person in law; 2 BI. HUSTINGS, Engl. la.,. The 
Com. 433; and he is entitled to all name of a court held before the lord 
her property in action, provided he mayor and aldermen of London; it 
reduces it to possession during ber is the principal and s~preme court of 
life. lb. 434. He is also entitled to the city. 
her cllattel. ,.,al, but these vest in HYDROMETER,measureofden
him not absolutely, but nb fltDdo j sit, (for fluids), is an instrument, 

.as, in the case of a lease for years, which being immersed in fluids, as, 
the husband is entitled to receive the in water, brine, beer, brandy, &c
rents and profits of it, and may, if detennines the proportion of their 
he pleases, sell, surrender, or dispose densities, or their specific gravities, 
of it during tbe coverture, and it is Rnd tbence their qualities. By the 
liable to be taken in execution for act of congress of January 12,1825, 
his debt!!; and, if he survives her, 3 Story's Laws, U. S. 1976, tbe 
it is to all intents and purposes his secretary of the treasury is author
own. In case his wife sunvives him, ised, under the direction of the pre. 
it is considered as if it had never sident of the United States, to adopt 
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and substitute such hydrometer as be such as ari8es from the eBect of 
may deem best calculated to promote judgments and executions.-3. A 
the public interest, in lieu of that now tacit, which is also a legal hypothe
prescribed by law, for the purpoae of cation, is tbat which the law gives 
ascertaining the proof of liquors; in certain cases, without the consent 
and that after such adoption and sub- of the parties, to secure the creditor, 
stitution, the duties imposed by law such as, lst, th~ lien which the pub
upon distilled spirits, shall be levied, lic treasury has over the property of 
collected and paid, according to the public debtors. Code, fI, 15, 1.
proof ascertained by any hydrometer 2d. The landlord has a lien on the 
so substituted and adopted. goods in the house leased, for the 

HYPOBOLUM, cill. laID. The payment of his rent. Dig. 20, 2, 2 ; 
name of the bequest or legacy given Code, 8, 15, 7.-ad. 'The builder has 
by the husband to his wife, at hill a lien, for his bill, on the house he 
death, above her dowry. Techn. has built, Dig. ~O, I.-4th. The 
Dict. h. t.' pupil has a lien on the property of 

HYPOTHECATION, cillil laID. the gnardian for the balance of his 
This term is used principally in the account. Dig. '6, 6, 22; Code, 5, 
civil law ; it is defined to be a right 37, 20.--5th. There is hypothecation 
which a creditor has over a thing of the goods of a testator for the se. 
belonging to another, and which con· curity of a legaoy he has given. 
&ists in the power to cause it to be Code, 6, ,a, 1. 
sold, in order, out of the proceeds, to In the common law, cases of hYPO-: 
be paid his claim. There are two thecation, in the Itrict sense of the 
species of hypothecation, one called civil law, that is of a ptedge without 
pledge, pipru, and the other pro- possession by the pledgee, are scarce. 
perly denominated hypothecation. ly to be found; cases of bottomry 
Pledge is that species of hypotheca- bonds and claims for seamen's wages 
tion which is contracted by the deli- against ships are the nearest approaeb 
very by the debtor to the creditor, of to it; but these are liens and privi. 
tbe thing hypothecated. Hypotheca- leges rather than hypothecations. 
tion, properly so called, is that which Story, Bailm. ~ 288. It seems that 
is contracted without delivery of the chattels not inexistence, tbough they 
thing hypothecated. 2 Bell's Com. cannot be pledged, can be bypothe. 
25, 5th ed. cated, so that the lien will attach, as 

Hypothecation is further divided soon as the chattel bas been produced. 
into general and special. Wben the I' Pick. R. 497. 
debtor hypothecates to his creditor Vide, generally, Poth. De l'HYIKh 
all his estate and property, which he tbeque; Poth. Mar. Contr. tJ'lUlslated 
has, or may have, the hypothecation by Cushing, note, :.l6, p. 1.,'); Com. 
is general: when the hypothecation mercial Code of France, tmDSlated 
is confined to a particular estate, it is by Rodman, note, 52, po 351; Merl, 
special. . Repertoire, mot HypotMque, where 

Hypotheoatioos are also distin- the subject is fully ooQllidered; ~ 
guished into conventional, legal and Rro. Civ. Law, 195 ; Ayl. Pando 62'; 
tacit. 1. Conventional hypotheca· 1 Law Tracts, ~2'; Dane's Ab. h, 
tions are thoee which arise by the t.; Abbott on Shipp. Index, h. t.; 
agreement of the parties. Dig. 20, 13 Vas. 599; BaOo Ab. Merchant, 
I, 6.-2. Legal hypothecation is that &c. G. Civil Code of Louis. tit. 22. 
which has not been agreed upon by where this sort of security bears tbe 
any COIl~t, ellpresa 01' implied; name of~, (q. y.) 
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IOU, contract.. The memo- been absent, and who appears to 
randum IOU, (lowe you), given claim an inheritance, must prove his 
by merchants to each other is a mere identity; and, not unfrequently, the 
evidence of the debt, and does not body of a person which has been 
amount to a promissory note. Esp. found dead must be identified; cases 
Cas. N. P. 4~6; 4 Carr. & Payne, occur when the body is much dis-
824; 19 Eng. Com. L. Rep.405; 1 figured, and, at other times, there is 
Man. & Gran. 46; 89 E. C. L. R. nothing left but the skeleton. Cases 
346. of considerable difficulty arise, in 

ICTUS ORBUS, med.jurilp. A consequence of the omission to take 
maim, a bruise or swelling; any particular notice; 2 Stark. Cas. 239; 
hurt without cutting the skin. When Ryan's Med. Jur. 301 ; and in con
the skin is cut, the injury is callf'.d a sequence of the great resemblance of 
wound, (q. v.) Bract. lib. 2, tr; 2, c. two persons. 1 Hall's Am. Law 
6 and 24. Joum. 70; 1 Beck's Med. Jur. 509; 

IDEM SONANS, of the same 1 Paris, Med. Jur. 222; 3 Id. 143; 
Mund. In pleadings, when a name Trail, Med. Jur. 33. In cases of 
which it is material to state, is wrong- larceny, trover, replevin, and the 
Iy spelled, yet if it be idem sonans like, the things in dispute must ai
with that proved, it is sufficient, as ways be identified. Vide 4 Bl. Com. 
8egro:fJe for St-agrafJe, 2 Str. R. 396. 
889; vide ~so Ruse. & Ry. 412; M. Briand, in his Manuel Complet 
a Taunt. R. 401. In the following de Medicine Legale, 4eme partie, ch. 
eases the variances there mentioned 1, gives rules for the discovery of 
were declared to be fatal. Russ. & particular marks, which an individual 
Ry, 351; 10 East, R. 83; 5 Tallnt. may have had, and also the true 
R. 14; 1 Baldw. R. 83; 2 Crom. & colour of the hair, although it may 
.M. 189; 6 Price, R. 2; 1 Chit. R. have been artificially coloured. He 
669; 18 E. C. L. R. 194. See, also gives some rules for the purpose 
~nerRlly, 3 Chit. Pro 231,2; 4 T. of discovering, from the appearance 
R. 611 ; 3 B. & P. 659; 1 Stark. of a skeleton, the sex, the -age, and 
R. 47; 2 Stark. R. 29; 3 Camp. R. the height of the person when living, 
29; 6 M. & S. 45; 2 N. H. Rep. which he illustrates by various ex-
557; 7 S. & R. 479; 3 Caines, 219; I amples. See, generally, 6 C. & P. 
1 Wash. C. C. R. 285; 4 Cowen, 677; 1 C. & M. 730; 8 Tyr. 806, 
US; ond the article No"". Shelt on Mar. & Div. 226; 1 Hagg. 

IDENTITY, et!idmcf', sameness. Cons. R. 189; 2 Hagg. Cons. R. 
It is frequently necessary to identify 187. 
persons Rnd things. In criminal pro- IDENTITATE NOMINIS, i. 
eecutions, and in actions for torts and E"K. laU!. The name of a writ which 
on contracts, it 1 is required to be lies for a person taken upon a capias or 
proved that the defendants have in exigent and committed to prison, fOr 
criminal actions, and for injuries, another man of the same name; this 
been guilty of the crime or injury writ directs the sheriff to inquire 
~hatgP.d, Rnd in an aetion on Ilcontract, whethE-r he be the same person 
that the defendant was a party to it. against whom the action was brought, 
Sometimes, too, a party who has and if not, then to discharse· him. 

\ . 
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F. N. B. 267. In practice a party are the four months, as above men· 
would be relieved by la_. COJ'pta. tioned, in which the nones were on 

IDES, NONES and CAL· the seventh day. In the other eight 
ENDS, ciml laID. This mode of months of the year the nunu were 
computing time, formerly in ulse the fifth of the months, and the ide. 
among the Romans, is yet used in the thirteenth; in each of them the 
several chanceries in Europe, par. idr. indicated the ninth day after the 
ticularly in that of the pope. Many none.. The seven days between the 
ancient instruments bear these dates; nont.. fiDd the idt", which we count 
it is therefore proper to notice tbem 8, 9, 10, 11, 12, 13, and 14, in 
here. These three words designate March, May, July and October, the 
all the days of the month. The Romans counted octa"o, or 8 idll.; 
~ends were the first day of every ftptimo, or 7 idu.; .eno, or 6 id".; 
month, and were known by adding quinto, or 5 idlll,' quarto, or 4 idlll; 
the names of the months; as cairn. tertia, or 3 idu.; pridie, or 2 idlll; 
dil janllarii, calmdi. jebruarii, for the word ante being understood as 
the first days of the months of Jan. mentioned above. As to the other 
lIary and February. They desig. eight months of the year, in which 
nated the following days by those the nones indicated the fifth day of 
before' the none.. The fifth day of the month, instead of our 6, 7, 8, 9, 
each month, except those of March, 10,11, and 12, the Romans counted 
May, July, and October; in those octaro idll., «plimo, &C. Tho word 
four months the none. indicated the ill said to be derived from the Tua
seventh day; nonil martii, was can, iduare, in Latin dil1idere, to die 
therefore the seventh day of March, vide, because the day of ides divided 
and so of the rest. In those months the month in nearly equal parts. The 
in which tbe nones indicated the fifth days from the ides to the end of tho 
day, the second was called qllarto month were computed as follows; 
ROllO. or 4 nona., that is to say, for example, the fourteenth day of 
fJIIarto die ante nmuu, the fourth day January, which was the next day 
before the lIOn. The words die and after the ides, was called decimo no
ante, being understood were lIsuall y no, or 19 kalendalJ, or ante kalendal 
suppressed. The third day of each jebrarii; the fifteenth, decimo octa
of those eight months was called ter. tw, or IF,lkulenda. jebruarii, and so 
ti~, or 3 nonal. The fourth, was, of the rest counting in a retrograde 
pridie or 2 nona.; Rnd the fifth was manner to pridie or 2 kalr.ndat fee 
fIOfUU. In the months of March, /wuarii, which was the thirty.first 
May, July and October, the second day of January. 
day of the months was called uzlo As in some months the Ides indio 
or 6 nOftll.; the tbird, qllinto, or:; cate the thirteenth, and in some the 
nona8; the fourth, quarto, or 4 no- fifteenth of the month, and as the 
Rat; the fifth, tertio or 3 nDnIU; the months have not an eqllal number of 
aixth, pridie, usually abridged prid. days, it follows that the decimo nono 
or pr. or 2 nona.; and the seventh, or 191t:almda. did not always hap
notW. The word nOIlf8 is so ape pen to be the next day after the 
plied, it is said, because it indicates Ide.; this was the case only in the 
the ninth day before the ides of each months of January, August and De
month. cember. Decimo Itzto or the 16th 

In the months of March, May, in February; decimo .'fIIO or 17, 
July, and October, the fifteenth day March, May, July and October; 
of the mootbs was the Ide.. Theae dec,rao octGN or 18, in. April, Juzae. 

Digitized by Google 



844 IDI 

September, and November. Merlin, 
Repertoire de Jurisprudence, mots 
Ides, Nones et Calendes. 
, IDIOCY, flIed. jvr., is that eon

dition of mind, in which the reftec. 
tive, or all or a part of the affective 
powers, are either entirely wanting, 
or are manifested to the least possi
ble extent. Idiocy generally depends 
upon organic defects. The most 
striking physical trait, and one sel
dom wanting, is the diminutive size 
of the head, particularly of the ante
rior superior portions, indicating a 
deficiency of the anterior lobes of the 
brain. According to Gall, whose 
observations on this subject are en
titled to great confidence, its circum
ference, measured immediately over 
the orbitar arch, and the most promi
nent part of the occipital bone, is be
tween lIt and loll inches. Gall, sur 
Ies Foncttons, p. 329. In the intelli
gent adult, it usually measures from 
21 to 22 inches. Chit. Med. Jur. 
248. See on this subject the learned 
work of Dr. Morton of Philadelphia, 
entitled Crania Americana. The 
brain of an idiot equals that of a new 
born infant; that is, about one-fourth, 
one-fifth, or one-sixth of the cerebral 
mass of an adult's in the enjoyment 
of his faculties. The above is the 
only constant character observed in 
the hesds of idiots. In other respects 
their forms are as various as those of 
other persons. When idiocy super
venes in early infancy, the hesd is 
sometimes remarkable for immense 
size. This unnatural enlargp,ment 
arises from some kind of morbid ac
tion preventing the developement of 
the cerebral mass, and producing 
serous cysts, dropsical effusions, and 
the like. 

In idiocy the features are irregu
lar; the forehead low, retreating and 
narrowed to a point; the eyes are 
unsteady and often squint; the lips 
are thick and the mouth is generally 
open; the gums are spongy and the 

IDI 

teeth are defective; the limbs are 
crooked and feeble. The senses are 
usually entirely wanting; many are 
deaf and dumb or blind; and othel'll 
are incapable of perceiving odours, 
and show little or no discrimination 
in their food for want of taste. Their 
movements nre constrained and awk
ward, they walk badly, and easily 
fall, and are not less awkward with 
their hands, dropping generally what 
is given to them. They are seldom 
able to articulate beyond a f"w 
sounds. They are generally affected 
with rickets, epilepsy, scrofula, or 
paralysis. Its subjects seldom live 
beyond the twenty-fifth year, and are 
incurable, as there is a natural de
formity which cannot be remedied. 
Vide Chit. Med. Jur. 345; Ray's 
Med. Jur. ch. 2; 1 Beck's Med. Jur. 
571 ; Shelf. on Lun. Index, h. t., and 
Idiol. 

IDIOT, per60''', is a person who 
has been without understanding from 
his nativity, and whom the law 
therefore presumes never likely to 
attain any. Shelf. on Lun. 2. It is 
an imbeCility or sterility of mind, 
and not a perversion of the under
standing. Chit. Med. Jur. 345, 327, 
note (,); 1 Russ. on Cr. 6; Bar-. 
Ab. h. t. (A); Bro. Ab. h. t.; Co. 
Litt. 246, ~47; 3 Mod. 44; 1 Vern. 
16; 4 Rep. 126; 1 BI. Com.30"l. 
When a man cannot count or num
ber twenty, nor tell his father's 01' 
mother's name, nor how old he is, 
having been frequently told of it, it 
is a fair presumption that he is de
void of understanding. F. N. B. 233. 
Vide 1 Dow. P. C. new series, 392; 
S. C. a Bligh, R. new ser. 1. Per .. 
SODS born deaf, dumb and blind, are 
presumed to be idiots, for the senses 
being the only inlets of knowledge, 
aDd these, the most important of 
them, being closed, all ideas and 
aSllOCiatioDs belonmng to them are 
totally • eltcl~ded from their minds. 
Co. Litt. 4~; Shelf. on Ltm. L 
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Vide Locke on HWDIUl undendaDd. Imowl~ Considered in itself ig. 
mg, B. 2, c. 11, §§ 12, 13; Ayliffe's norance 18 distinguished from 'elTOI'. 

Pando 234; 4 Com. Dig. 610; 8 Ignoraoce is buta privation of ideas 
Com. Dig. 644. Idiots are incapa. or knowledge; but error ill the non 
ble of committing crimes, or entering conformity or opposition of our ideas 
into contracts: they cannot of course to) the nature or state of thiDgl. 
make a will: but they may acquire Considered as a motive of our ac> 
property by descent. Vide, general. tions, ignorance differs but little from 
ly, 1 Dow's ParI. Cas. new series, error, they are generally found amal. 
392; 3 Bligh's R. 1 ; 19 Ves. 286, gamated, and what is said of one is 
362, 353; Stock on the law of Non said of both. Ignorance and errol' 
Compotes Mentis. are of several kinds; 1, when consi. 

IDIOTA INQUIRENDO. WRIT dered as to their object, they are of 
DE. This is the name of an old law, and of fact; :.I, when examinetl 
writ which directs the sheriff to in· as to their origin, they are voluntary 
quire whether a man be an idiot or or involuntary; 3, when viewed with 
not. The inquisition is to be made regard to their influence on the Q. 
by a jury of twelve men. Fitz. N. fairs of men, they are essential, or 
B. 232. noo-essential. 

IDLENESS, is the refusal or ne- § 1. Ignorance of law and f~ 
glect to perform some honest labour, 1. Jgnoraru:e tif laID consists in the 
in order to gain a livelihood. The want of knowledge of those lawa 
vagrant act of 17 G. 2, C. 5, which, which it is our duty to understand" 
,nth some modification has been and which every man is presumed 
adopted in perbaps most of the to know. The law forbids anyone 
etates, describes idle persons to be to marry a woman whose husband 
those who, not having wherewith to is living. If any man, then, imagined 
maintain themaelyes, live idle with. he could marry such a woman, he 
out employment, and refuse to work would be ignorant of the law, and, if 
for the usual and common wages. he marrit>d her, he would commit an 
These are declared to be vag~ts. error as to a matter of law. How far 
They are punishable according to a party is bound to fulfil a promise te 
the different police regulations with pay, upon a supposed liability. and 
fine and imprisonment. In Pennsyl. in ignorance (lfthe law, see 12 East, 
vaDia vagrancy is punished, on a R. 38; 2 Jac. & Walk. 263; 6 
conviction before a magistrate, with Taunt. R. 143; 3 B. & Creaw. R. 
imprisonment for one month. 280; 1 John. Ch. R. 512,516; 8 

IGNIS JUDICIUM, E1IIl1. lmD. John. Ch. R. 166; 9 Cowen'. R. 
The name of the old judicial trial by 674; 4 Mass. R. 342; 7 Mass. R. 
fire. 4.')2; 7 Mass. R. 488; 9 Pick. R. 

IGNORAMUS, practice. Weare 112; 1 Binn. R. 27. And whether 
ignorant. Thill word which in law he can be relieved from a contract 
means we are uninformed, is written entered into in ignorance or mistake 
on a bill presented to toom, by a of the law; 1 Atk. 591; 1 Vea. & 
grand jury, wben they find there is Bea.23, 30; 1 Chan. Cas. 84; 2 
not sufficient evidence to authorise Vern. 243; 1 John. Ch. R. 512 ; 2 
the finding a true bill. Sometimes John. Ch. R. 51; 1 Pet. S. C. R. 1; 
instead of using this word the grand 6 John. Ch. R. 169, 170; 8 Wheat. 
jury endorse on the biII Not 1000ml. R. 174; 2 Mason, R. 244, 342. 2. 
4 BI. Com. 305. Vide Grad Jury. l~orance tif fact is the absence of 

IGNORANCE is the want of knowledge as to the fact in qLlClJtioa. 
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It is a defect of the will, wben a man whom he believed to be rich, aud 
intending to do what is lawful does she proved to be poor, this fact 
that which is unlawful. It would be would not be essential, and the mar
ignorance of fact, if a man believed riage would therefore be good. Vide, 
he could marry a certain woman, generally, Ed. Inj. 7; 1 Johns. Cb. 
whom he believed to be unmarried R. 512; 2 Johns. Ch. R. 41; S. C. ~ 
and free, when in fact she was a 14 Johns. R. 501; Dougl. 467; :.! 
married woman. Ignorance of the East, R. 469; 1 Campb. 134; 5 
laws of a foreign government, or of Taunt. 379; 3 M. & S. 378; 12 
another state, is ignorance of a fact. East, R. 38; 1 Vern. 243; 3 P. 
9 Pick. 11~. Vide for the difference W ms. 127, n.; 1 Bro. C. C. 92; 
between ignorance of law and igno- 10 Vcs. 406; 2 Madd. R. 163; 1 
ranee of fact, 9 Pick. R. 112. Clef V. & B. 30; 2 Alk. 11~, 591; 3 
des Lois Rom. mot Fait; Dig. 22, P. Wms. ai5; Mos. 364; Doct. & 
6,7. Stud. Dial. 1, c. 26, p. 92; Id. Dial. 

~ 2. Ignorance is either voluntary 2, ch. 46, p. 303; 2 East, R. 469; 
or mvoluntary. 1. It is voluntary 12 East, R. 38; 1 Fonbl. Eq. B. 1, 
when a party might, by taking suf· ch.:l, ~ 7, note (,,); 8 Wheat. R. 
ficient pains, have acquired the ne- 174; S. C. 1 Pet. S. C. R. 1; 1 
c:essary knowledge. For example, Chan. Cas. 84; 1 Story, Eq. Jur. 
every man might acquire a know- ~ 137, note 1; Dig. 22, 6; Code, 1, 
ledge of the laws whicb have been 16; Clefdes Lois Rom. h. t.; Merl. 
promulgated, a neglect to, become Rapert. h. t. 
acquainted with them is tberefore ILL FAME. This is a technical 
voluntary ignorance. Doct. & St. epxression which means not only 
1,46; Plowd.343. 2. Involuntary bad character as generally under
ignorance is that which is invincible, stood, but every person, whatever 
and which cannot by any exertion be may be his conduct and character in 
overcome; as, the ignorance of a law life, who visits bawdy houses, gaming 
which has not yet been promulgated. houses, and other places which are 

§ 3. Ignorance is either essential of ill fame, is a person of ill fame. 
or non-eaaential. l. By essential 1 Rogers's Recorder, 67. 
ignorance is understood tbat whicb ILLEGAL. Vide Illicit; U .. 
bas for its object some essential cir· la.,fol. 
cumstance so intimately connected ILLEGITIMATE, that which i. 

,with the matter in question, and contrary to law; it is usually applied 
which so influences the parties that to children born out of lawful wed
it induces them to act in the busi· lock. A bastard is sometimes called 
ness. For example, if A should sell an illegitimate child. 
his horse to B, and at the time of ILLEVIABLE. A debt or duty 
the sale the horse was dead unknown that cannot or ought not to be levied ; 
to tbe parties, the fact of the death as niTail set upon a debt is a mark 
would render the sale void. Poth. for illniabk. 
Vente, n. 3 and 4; 2 Kent, Com. ILLICIT. What is unlawful; 
367.-2. N01W~1 or acciden. what is forbidden by the law. Vide 
tal ignorance is that which bas not, Unla"!ful. 'This word is frequently 
of itself, any necessary connexion used in policies of insurance, where 
with the business in question, and the assured warrants against illicit 
which is not the true consideration trade. B¥ illicit trade is understood. 
for entering into the contract; as, that "which is made unlawful by 
jf a man should marry a woman the laws of the country to which the 
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object is bound." The insured hav. is confided to a separate body of 
ing entered into this warranty, is magistracy, to wit: those which are 
required to do no act which will legislative, toone; those which are ex· 
expose the vessel to be legally con· ecutive, to another; and those which 
demned. ~ L. R. 337, 338. Vide arejudiciary,toanother. Art.l,s.l. 
ltU1lf'fJfICe; Trade " Warrant,. 1st. The legUlatifle power is vest· 

ILLINOIS. The name of one ed in a general assembly, which con· 
of the new states of the United sists or a senate and house of repra
States of America. This state was sentatives, both elected by the peoo 
admitted into the Union by virtue of pIe. The elections for senators and 
a "Resolution declaring the admis. representatives are directed to be 
slon of the state of Illinois into the held on the first Monday in August, 
Union." paaed December 3, 1818, one thousand eight hundred and 
in the following words: Relolwed, ,twenty, and forever after, elections 
~. That, whereas, in pursuance of are required to be held once in two 
an act of congress, passed on the years on the first Monday of August, 
eighteenth day of April, one thou· in each and every county, at such 
sand eight hundred and eighteen, places therein as may be provided 
entitled" An act to enable the people by law. 1. The "nate, is to be 
of the Illinois territory to form a composed of a number of persons 
constitution and state government, who shall never be less than one· 
and for the admission of such state third, nor more than one-half of the 
into the Union, on an equal footing number of representatives. Art. 2, 
with the original states," the people s.5. To be a senator a person mUllt 
of said territory did, on the twenty. be twenty.five years of ~ a citizen 
sixth day of August, in the present of the United States, have resided 
year, by a convention called for that one year in the district or county in 
purpose, form for themselves a con· which he shall be chosen imme
stitution and state government, which diately preceding his election, if such 
constitution and state government, so ('..ounty or district shall have been·80 
formed, is republican, and in confor. long erected; but if not, then within 
mity to the principles of the articles the limits of the county or counties, 
ef compact between the original district or distric", out of which the 
states and the people and states in same shall have been taken, unless 
the territory northwest of the river he shall have been absent on the 
Ohio, passed on lhe thirteenth day public business of the United States, 
of Julv, one thousand seven hundred or of this state; and moreover have 
and eighty-seven: ReaolHtl, ~. paid a state or county tax. Art. 2, 
That the state of Illinois shall be one, s. 6. The one-half of the senate is 
and is hereby declared to be one, of renewed biennially. Al't. 2, s. 4.
the United States of America, and 2. The Ao.," of rqn'emtlatiflel, is 
admitted into the Union on an equal to consist of the number of members 
~ting with the original states, in to be fixed by the general assembly, 
all respects whatever. which number is to be not less than 

The constitution of this state was twenty.seven, nor more than thirty. 
adopled in convention, held at Kas. six, until the nllmber of white inhabi. 

• kaskia, on the twenty. sixth day of tants within the state, shall amount 
August, one thousand eight hundred to one hundred thousand. The qua. 
and eighteen. The powers of the Iifications of the representatives are 
government are divided into three that the person, I, be of the age of 
distinct departments; each of them twenty-one years; 2, be a citizen of 
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the United Slates; 3, be an inhabi. 
tant of the state; 4, have resided 
within the limit of the county or dis
trict in which he shall be chosen, 
twelve months next preceding his 
etection, if such county or district 
shall have been 80 long erected, but 
if not, then within the limits of the 
county or counties, district or dis
tricts, out of which the same shall 
have been taken, unless he shall 
have been absent on the public busi
ness of the United States or of this 
state; 5, have, moreover, paid a 
state or county tax. Art. 2, s. 3. 
The members are elected for two 
years. 

~d. The executive power of the 
state is vested in a governor, and 
lieutenant-governor.-I. The gOfJer
nor holds his office for the term of 
fbur years; he is elected by the elec. 
tors of members of the general as
sembly. Art. 3, ss. 2 and 3. He 
must, I, be at least thirty years of 
age; 2, have been a citizen of the 
United States thirty years, two years 
of which next preceding his election, 
he shall have resided within the 
limits of this state. He is invested 
with the power to grant reprieves 
and pardons after conviction, except 
in cases of impeachment-to make 
appointments of officers in case of 
vacancy during the recess of the 
legislature, to continue till the end of 
its next session-to convene the gen
eral assembly upon extrsordinary 
occasions-to give information to 
the legislature. He is commander
in-chief of the army and navy of the 
state. Art. 3.-2. The lieutenant-
1!OfJernor is chosen at every election 
for governor, in the same manner, 
continues in office for the same time, 
and possesses the same qualifications. 
By virtue of his office, he is speaker 
of the senate, has a right when in 
committee of the whole, to debate 
and vote on all subjects, and, when
ever the senate are equally divided, 

ILL 

to give the casting vote. Art. 3, So 

13 and 14.-
In case of an impeachment of the

governor, his removal from office, 
death, refusal to qualify, resignation, 
or absence from the state, the lieu· 
tenant-governor shall exercise all the 
power and authority appertaining to 
the office of governor, until the time 
pointed out by this constitution for 
the election of governor shall arrive, 
unless the general assembly shall 
provide by law for the election of a 
governor to fill such vacancy. Art. 
3, s. 18. 

Whenever the government shall 
be administered by the lieutenant
governor, or he shall be unable to 
attend as speaker of the senate, the 
senators shall elect one of their own 
members as speaker for that occa
sion. And if, during the vacancy of 
the office of governor, the lieutenant. 
governor shall be impeached, remo· 
ved from office, refuse to qualify, or 
resign, or die, or be absent from the 
state, the speaker of the senate shall, 
in like manner, administer the gov· 
ernment. Art. :i, s. 15. 

The governor for the time being, 
and the judges of the supreme court, 
or a major part of them, together 
with the governor, shall be and are 
hereby constituted a council to re
vise all bills about to be passed into 
laws by the general assembly; and 
for that purpose shall assemble them. 
selves from time to time, when the 
general assembly shall be convened ; 
for which, nevertheless, they shall 
not receive auy salary or considera. 
tion, under any pretence whatever; 
ond 011 bills which have Jl3ssed the 
senote and house of representatives, 
shall, before they become laws, be 
presented to the said council for 
their revisal and consideration; and 
if, upon such revisal IlDd ('.onsidera
tion, it should appear improper to 
the said council, or a majority of 
them, that the bill should become a 
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law of this state, they shall retllm 
the same, together with their objec
tioos thereto, in writing to the senate 
or house of representatives, (in 
whichsoever the same shall have 
originated) who shall enter the objec
tions set down by the council, at 
large, in their minutes, and proceed 
to reconsider the said bill. But if, 
after such reconsideration, the said 
senate or house of representatives 
shall, notwithstanding the said ob
jections, agree to pass the same, by 
'a majority of the whole number of 
members elected, it shall, together 
with the said objections, be sent to 
the other branch of the general as
sembly, where it shall also be recon
sidered; and if approved by a majo
rity of all the members elected, it 
shall become a law. If any bill shall 
not be returned within ten days after 
it shall have been presented, the 
same shall be a law; unless the gene
ral assembly shall, by their adjourn
ment,. render a return of the said 
bill, in ten days, impracticable, in 
which case the said bill shall be re
turned on the first day of the meet
ing of the general assembly after the 
expiration of the said ten days, or be 
a law. Art. 3, s. 19. 

3d. The jl1dicial power of the state 
is vested by the 4th article of the 
constitution as follows: 

§ 1. The judicial If>wer of this 
state shall be vested in one supreme 
court, and such inferior courts as the 
general assembly shall from time to 
time ordain and establish. 

§ 2. The supreme court shall be 
holden at the seat of government, 
and shall have an appellate jurisdic
tion only except in cases relating to 
the revenue, in cases of mandamus, 
and in such cases of impeachment as 
may be required to be tried before it. 

~ 3. The supreme court shall con
sist of a chief justice, and three asso
ciates, any two of whom shall form 
a quorum. The number of justices, 
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may, however be increased, by the 
general assembly, after the year one 
thousand eight hundred and twenty. 
four. 

~ 4. The justices of the supreme 
court, and the judges of the inferior 
courts shall be appointed by joint 
ballot of both branches of the gene
ral assembly, and commissioned by 
the governor, and shall hold their 
offices during good behaviour, until 
the end of the first session of the 
general assembly, which shall be be
gun and held after the first day of 
January, in the year of our lord one 
thousand eight hundred and twenty
tour, at which time their commis
sions shall expire; and until the ex· 
piration of which time the said jus
tices respectively shall hold circuit 
courts in the several counties, in 
such manner, and at such times, and 
shall have and exercise such juris. 
diction, as the general assembly 
shall by law prescribe. But ever 
after the aforesaid period, the justices 
of the supreme court shall be com
missioned during good behaviour, 
and the justices thereof shall not hold 
circuit courts, unless required by 
law. 

§ 5. The judges of the inferior • 
courts shall hold their offices during 
good behaviour, but for any reason· 
able cause, which shall not be suffi. 
cient ground for impeachment, both 
the judges of the supreme and infe. 
rior courts shall be removed from 
office, on the address of two-thirds 
of each branch of the general assem· 
bly: Provided, always, that no memo 
ber of either house of the general 
assembly, nor any person connected 
with a member by consanguinity or 
affinity, shall be appointed to fill the 
vacancy occasioned by such removal. 
The said justices of the supreme 
court, during their temporary ap
pointments, shall receive an annual 
III1la'1 of one thousand dollars, pay. 
able quarter-yearly out of the public 
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treasury. The judges of the inferior that agreed on, is indictable as a 
courts, and the justices of the su· cheat. 1 Yerg. 76. Vide, gene
preme court, who may be appointed rally, 2 Nels. Ab. 946; 2 Co. 3; 11 
after the end of the first session of Co. 28; Moor, 148. 
the general B88embly, which shall be ILLUSION, med. Jur. Vide 
begun and held after the first day of HallllciMtion. 
January, in the year of our Lord one ILLUSORY APPOINTMENT, 
thousand eight hundred and twenty. cAancery practice. Such an ap
four, shall have adequate and com· pointment or disposition of property 
patent salaries, which shall not be under a power as is merely nominal 
diminished during their continu~ce aDd not substantial. Illusory ap
in office. pointments are void in equity. Sugd. 

~ O. The supreme court, or a mao Pow. 489; 1 Vern. 67; 1 T. R. 
jority of the justices thereof, the cir· 438, note; 4 Ves. 785; 16 Ves. 
cuit courts, or the justices thereof, 26; 1 Taunt. 289; and the article 
shall respectively appoint their own Appointment. 

, clerks. TO IMAGINE, Engl. 14.,. In 
~ 7. All process, writs, and other cases of treason the law makea it a 

proceedings, shall run in the name of crime to imagine the death. of the 
"the people of the state of IlIinois." king. In order to complete the of. 
All prosecutions shall be carried on fence there must, however, be an 
in ilie name and by the authority of overt act; the terms compaui"K and 
" the people of the state of Illinois," imagining being synonymous. It 
and conclude "against the peace and has been justly remarked that the 
dignit.y of the same." words to compass and imagine are 

§ tI. A competent number of jl1s. too vague for a statute whose penalty 
tices of the peace shall be appointed affects the life of a subject. Barr. on 
in each county, in such manner as the Stat. 243, 4. Vide Fir.tion. 
the general assembly may direct, IMBECILITY, med. jllr., is de
whose time of service, power, and scribed to be an abnormal deficiency, 
duties,oshall be regulated and defined either in tl\ose faculties which ac
hy law. And justices of the peace quaint us with the qualities and or
when so appointed, shall be commie· dinary relation of things, or in those 
aioned by the governor. which furnish us with the moral roo-

ILLITERATE, this term is ap' tives that regulate our relations and 
plied to one unacquainted with letters. conduct towards our fellow men. It 
When an ignorant man unable to is frequently attended with excessive 
read, signs a deed or agreement, or activity of one or more of the animal 
makes his mark instead of a signa. propensi~ies. Imbecility differs from 
ture, and he alleges, aod can prove, idiocy in this, that the subjects of 
that it wall falsely read to him, he is the former possess some intellectual 
DOt bound by it in consequence of capacity, though inferior in degree 
the fraud. And the same effilct to that possessed by the great mass 
would result, if the deed or agree· of mankind; while those ofthe latter 
ment were falsely read to a blind are utterly destitute of reason. 1m
man, who could have read herore he becility differs also from stupidity, 
lost his sight, or to a foreigner who (q. v.) The former consists in a de
did not understand the language. To foot of the mind, which renden it 
induce an illiterate man, by false reo unable to examine the data presented 
presentations and false reading, to to it by the senses, and therefrom to 
sign a note for a greater amount than deduce correct judgment, that is, a 
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defect of intensity, or the reftective 
power. The latter is occasioned by 
a want of extensity, or the perceptive 
power. There are various degrees 
of this disease. It has been attempt· 
ed to classify the degrees of imbeci· 
lity, but the careful observer of na
ture will perhaps be soon satisfied 
that the shades of difference between 
one species and another, are almost 
imperceptible. Ray, Med. Jur. ch. 
3; 2 Beck, Med. Jur .. 550, 642; 1 
Hagg. Ecc. R. 384; .a Phillim. R. 
449; 1 Litt. R; 252; 5 John. Ch. 
R. 161; 1 Litt. R. 101; Des Ma
ladies mentales, considcrees daus 
leurs rapports avec la legislation 
civiHe et crimi nelle, 8; Georget, Dis· 
cussion medico. legale sur la folie, 
140. 

IMMEDIATE. That which is 
produced directly by the act to which 
it is ascribed, without the interven
tion or agency of any distinct inter
mediate cause. For immtdiale in
juries the remedy is trespass, for 
those which are conltquential, an 
action on the case. 11 Mass. R. 59, 
137,525; 1 & 2 Ohio R. 34:.1; 6 
S. & R. 348; 18 John. 257; 19 
John. 381; 2 H. & M. 423; 1 
Yeates, R. 586; 12 S. & R. 210; 
Coxe, R. 339; Harper's R. 113; 6 
Call's R. 44; 1 Marsh. R. 194. 
When an immediate injury is caused 
by negligence, the inju~ party may 
elect to regard the negligence as the 

• immediate cause of action, and de
clare in case; or to consider the act 
itself as the immediate injury, and 
lue in trespass. 14 John. 4:32; 6 
Cowen, 342; 3 N. H. Rep. 465; 
sed vide 3 Conn. 64. See CaUle. 

IMMEMORIAL. That which com
rnences beyond the time of memory. 
Vide Jlfl'fllOr1/, time of. 

IMMEMORIAL POSSESSION. 
In Louisiana, by tbis term is under
stood that of which no man living has 
seen the beginning, and tbe existence 
of which he has learned from his 
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elders. Civ. Code of Lo. art. 762; 
2 M. R. 214; 7 L. R. 46; 3 Toull. 
p. 410; Poth. Contr. de Societe, n. 
244. 

IMMORALITY. That which is 
contra 60n08 mor08. Immoral con
tracts are generally void; an agree
ment in consideration of future illicit 
cohabitation between the parties, 3 
Burr. 1568; S. C. 1 Bl. Rep. 517 ; 
1 Esp. R.13; 1 B. & P. 340,341; 
an agreement for the value of libel. 
lous and immoral pictures, 4 Esp. R. 
97 ; or for printing a libel, 2 Stark. 
R. 107; or for an immoral wager, 
Chit. Contr. 156, cannot, therefore, 
be enforced. It is a general rule, 
that whenever an agreement appears 
to be illegal, immoral. or against pub
lic policy, 6 court of justice leaves 
the parties where it finds them; when 
the agreement has been executed, the 
court will not rescind it; when exe
cutory, the court will Dot help the 
execution. 4 Ohio R. 419; 4 John. 
R. 419; 11 John. R. 388; 12 John. 
R. 306; 19 John. R. 341; 3 Cow. 
en's R. 213; 2 Will. R. 341. 

IMMOVABLES, cift' lalD.
Things are movable 01' immovable. 
Immovables, re. .immobile., are 
things in general, such as cannot 
move themselves or be removed from 
one place to another. But thi. .. de. 
finition, strictly speaking, is applica. 
ble only to such things as are immo
,able by their own nature, and not 
to such as are so only by the desti~ 
nation of the law. There are things 
immovable by their nature, others by 
their destination, and others by the 
objects to which they are applied. 
I. Lands and buildings or other con
structions, whether they have their 
foundations in the soil ,Dr not, are 
immovable by their nature. By the 
common law, buildings erected on 
the land are pot considered real estate 
unless they have been let into, or 
nnited to the land or to substances 
previously connected therewith. Fer-
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ard on Fixt. 2.-2. Things which J 97; 12 WheaL Ii. 318; and this 
the owner of the land has placed law is not the universal law of na· 
upon it for its service and improve. tions, but it is the law of the state 
ment, are immovables by destination, where the contract is made. 12 
us seeds, plants, fodder, manure, Wheat. R. :U3. Any law which 
pigeons in a pigeon.house, bee.hives, enlarges, abridges, or in any manner 
and the like. By the common Is w, changes the intention of the parties, 
erections with or without a founda· resulting fronfthe stipulations in the 
tion, when made for the purpose of contract, necessarily impairs it. 12 
trade, are considered personal estate. Wheat. 256; Id. 327; 3 Wash. C. 
2 Pet. S. C. Rep. 137; 3 Atk. 13. C. Rep. 319; 8 Wheat. 84; 4 
Ambl. 113.-3. A servitude estab- Wheat. 197. The constitution for. 
Jished on real estate, is an instance of bids the &tate. to pass any law im· 
an immovable which is so considered pairing tbe obligation of contracts,. 
in consequence of the object to which but there is nothing in that instrument 
it is applied. Vide Civil Code of which prohlbitscongre ... from passing 
Louis. B. 2, t. 1, c. 2, art. 453-463; such a law. Pet. C. C. R. 322. Vide, 
Poth. Des Choses, § 1; Poth. De la generally, Story on the Const. § 1368 
Communaute, n. 25 et seq.; Clef des to 1391; Serg. Const. Law, 356; 
Lois Romaines, mot Imml;lubles. Rawle on the Const. h. t.; Dane's 

IMMUNITY is an exemption to Ab. Index, h. t. 
serve in an office, or to perform duo TO IMPANEL, practice, is to 
ties which the law generally requires write the names of a jury on a ache
other citizens to perform. Vide Dig. dule, by the sheriff or other officer 
lib. 50, t. 6; 1 Chit. Cr. L. 821; 4 lawfully authorised. 
Bar. & M'Hen. 341. IMPARLANCE, pkadifIK tutd 

IMPAIRING THE OBLIGA· practice. Imparlance from the 
TION OF CONTRACTS. The French, parkr, to speak, or licentia 
constitution of the United States, art. loquandi, in its most general signifi. 
I, s. 9, cl. I, declares that no state cation, means time given by the 
shall .. ' pass any bill of attainder, court to either party to answer the 
e:e poll facto law, or law impairing pleading of his opponent, as either to 
the obligation of contracts." Con· plead, reply, rejoin, &c. and is said 
tracts when considered in relation to to be nothing else but the continuo 
theireffectsareexecuted,thatis, trans- ance of the cause till a further day. 
fer for the poueuion of the thing Sac. Abr. Pleas, G. But the more 
contracted for, or theyareexecutory, common signification of the term is 
which gives only a right of action time to plead. 2 Saund. I, n. 2; 2 
for the subject of the contract. Con· Show. 310; Barnes, 346; Lawes, 
tracts are also express or implied. Civ. PI. 93, 94. Imparlances are 
The constitution makes no distinction of three descriptions; first, a com
between one class of contracts Bnd mon or general imparlance; see
the other. 6 Cranch, 135; 7 Cranch, ondly, a special imparlance; and, 
164. The obli,f(ation of a contract thirdly, a general special imparlance. 
here spoken of is a legal not a mere 1. A genersl imparlance is the entry 
moral obligation; it is the law which of a general prayer and allowance of 
binds the party to perrorm his under. time to plead till the next tenn, with •. 
taking. The obligation does not in. out reserving to the defendant the 
here or subsist in the contract itself, benefit of any exception; 80 that 
proprio mgore, but in the law appli. after such an imparlance the defend. 
cable to tbe contract. 4 Wheat. R. ant cannot object to the juriadictiou 
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of the court, or plead any matter in , officer of the United States within the 
abatement. This kind of imparlance purview of this section of the consti. 
is always from one term to another. I tution, and it was decided by the see 
2. A special imparlance reserves to I nate, by a vote of fourteen against 
the defendant all exception to the writ, eleven, that he was not: Senate 
bill, or count; and therefore after it Joum. 10th January, 1799 ; Story on 
the defendant may plead in abate-: Const. ~ 791; Rawle on Const. :413, 
ment, though not to the jurisdiction of, 214; Serg. Const. Law, 376. The 
the court. 3. A general special im·1 offences for which a guilty officer 
parlance contains a saving of all ex· may be impeached are treason, bribe· 
ceptions whatsoever, 80 that thedefen· : ry, and other high crimes and mise 
dant after this may plead, not only in' demeanors, art. 2. s. 4. The consti. 
abatement, but he may also plead a I tution defines the crime of treason, 
plea which affects the jurisdiction of I art. 3, s. 3. Recourse must be had 
the court, as privilege. He cannot, to the common law for a definition 
however, plead a tender and that he I of bribery. Not having particularly 
was always ready to pay, because' mentioned what is to be understood 
by cruving time he admits he is not: by "other high crimes and misde. 
ready, and 80 falsifies his plea. Tidd's, meanors," resort, it is presumed, 
Pro 418,419. The last two kinds, must be had to parliamentary prac. 
of imparlances, are, it seems, some. tice and the common law in order to 
times from one day to another in the: ascertain what they are. Story, ~ 
same term. Sec, in general, Com. ! 795. The mode of proceeding in the 
Dig. Abatement, I 19, 20, 21; l' institution and trial of impeachments 
Chitto Pl. 420; Bac. Abr. Pleas, G i is as follows: When a person who 
14 Vine Abr. 33fi; Com. Dig. Plead· may be legally impeached has been 
er, D; 1 Sell. Pro 265; Doct. PI. guilty, or is supposed to have been 
291; Encycl. de M. D'Alembert, guilty, of some malversation in office, 
art. Delai (Jurisp.) I a resolution is generally brought for. 

IMPEACHMENT, eM". laID, I ward by a member-of the house of 
purai,lanlfmt,: Under the constitu.· representatives, eithel.' to acclllse the 
tion and laws of the United States,' party, or fol' a committee of inquiry. 
an impeachment may be described to ; If the committee report adversely to 
be a written accusation by die house I' the party accused, they give a state
of representatives of the United ment of the charges, and recommend 
States, to the senate of the United that he be impeached; when the reo 
States, against an officer. The pre. I solution is adopted by the house, a 
sentment or written accusation is I committee is appointed to impeach 
called articles of impeachment. The i the party at the bar of the senate, 
constitution declares that the house and to state that the articles of im. 
of representatives shall have the sole peachment against Ilim will be exhib. 
power of impeachment, art. 1, s. 2, ited in due time, and made good he
el. 5 i and that the senate .hall fore the senate, and to demand that 
have the sole power to try all im. the senate take order for the appear. 
peachments, art. 1, s. 3, cl. 6. The anoe of the party to answer to the 
persons liable to impeachment are impeachment. The house then agree 

,the president, vice.president, and all upon the articles of impeachment, 
civil officers of the United States, art. and they are presented to the senate, 
2, s. 4. A question arose upon an by a committee appointed by the 
impeachment before the senate in house to prosecute the impeacbment; 
1799, whether a senator was a civil the senate then issues precess sum. 
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nloning the party to appear at a given a demaDd of compeusatioD for waste 
day before them, to answer to the done by a tenant who has but partie 
articles. The process is served by cular estate in the land granted, and 
the sergeant.at.arms of the senate, therefore no right to commit waste. 
and a return is made of it to the see All tenants for life or any less estate, 
nate under oath. On the return day are liable to be impeached fer waste, 
of the process the senate resolve unless they hold vnthout 'rRpracl. 
themselvcs into a court of impeach. me"t of malle; in the latter cue 
ment, and the senators are sworn to they may commit waste, without 
do justice according to the constitu. being questioned, or any demand for 
tion and laws. The person impeached compensation for the waste done. 11 
is called to answer, and either ape Co. S2. 
pears or does not appear. If he does IMPEDIMENTS, cOlllract., legal 
not appear, his default is recorded objections to the making of a con· 
and the senate may. proceed ez parte. tract: impediments which relate to 
If he does appear, either by himself the person are those of minority, 

. or attomey, the parties are required want of reason, coverture and the 
to form an issue, and a time. is then like: they are sometimes called dis
assigned for the trial. The proceed. abilities. Vide Incapacity. 
ings on the trial are conducted sub- IMPERFECT. That which is' 
stantially as they are upon common incomplete. This term is applied to 
judicial trials. If any debates arise rights and obligations. A man has 
among the Benators they are con· a right to be relieved by his fellow. 
ducled in secret and the final de. creatures when in distress ; but this 
cision is given by yeas and nays; but right he cannot enforce by law; hence 
no person can be convicted without it is called an imperfect right. On the 
the concurrencc of two-thirds of the other hllnd, we are bound to be grate
members present. Const. art. 1, s. ful for favours received, but we cannot 
:l, cl. 6. When the president is be compelled to perform suc.h imper· 
tried, the chief justice shall preside. fect obligations. Vide Poth. Ob. art. 
The judgment in cases of impeach. Preliminaire; Vattel, Dr. des Gens, 
ment shall not extend further than Prel. notes, § 17; and Obligatiou. 
to removal from office. and disquali. IMPERTINENT, ira practice, 
fication to hold and enjoy any office pleading. What does not appertain 
of honour, trust or profit under the or belong, id ~,t, qni ad rea ROIl 

United States. Proceedings on im. pwtiraet. Evidence of facts which 
peachments under the state constitu. do not belong to the matter in ques
tions are somewhat similar. Vide tion, is impertinent and inadmissible. 
COil,." of the United State.. Impertinent matter in a declaration 

IMPEACHMENT, mdmce, is or otber pleading, is that which dOflS 
an allegation, supported by proof, not belong to the subject; in such 
that a witness who has been exam· case it is considered as mere surplus
ined, is unworthy of credit. Every age, (q. v.) and is rejected. Ham. 
witness is liable to be impeached as N. P. 25; vide 2 Ves. 24; :; Madd. 
to his character for truth; and, if R. 450; Newl. Pro S8; 2 Yes. 631 ; 
his general character is good, he is 5 Yes. 656; 18 Eng. Com. Law. R. 
presumed at all times to be ready to "201; Eden on Inj. 71. There is & 

support it. difference between matter merely im· 
IMPEACHMENT OF WASTE, pertinent and that whicb is scandal. 

signifies a restraint from committing ous; matter may be impertinent with· 
waste llpon lands or tenements; or out being scaodalous i but if it is 
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acandaIous, it must be impertinent. 484, 532: such implication must not 
In equity a bill cannot, aooording to only be a poeaible or probable one, 
the general practice. be referred for but it must be plain and necessary ; 
impertinence after the defendant has that is, so strong a, probability of 
answered or submitted to answer, intention, that an intention contrary 
but it may be referred for scandal at to that imputed to the testator can· 
any time, and even upon the applica. not be supposed. 1 Vea. -& B. 466; 
tion ofa stranger to the suit. Coop. Willes, 141; 1 Ves. jr. 56i; 14 
Eq. Pl. 19; 2 Vea. 631; 6 Ves. John. R. 198. Vide, generally, Com. 
614; Story, Eq. Pl. ~ 270. Vide Dig. Estates by Devise, N 12, 13; 
Gresl. Eq. Ev. p. 2, Co 3, s. 1; 1 2 Rop. Leg. 342; 14 Vin. Ab. 341 ; 
John. Ch. R. 103; 1 Paige'll R. 555; 5 Ves. 805; lS Ves. 582; 3 Ves. 676. 
1 Edw. R. 350; 11 Price, R. 111; IMPORTATION, comm. law, is 
5 Paige's R. 522; 1 Russ. & My. the act of bringing goods and mer· 
28; ScatUlal. chandize into the United States from 

IMPETRATION. The obtaining a foreign country. To prevent the 
any thing by prayer or petition. . In mischievoull interference of the seve
the ancient English statu tea, it signi- ral slates with the national com
ties a pre-obtaining of church bene· merce, the constitution of the United 
fices in England from the church of States, art. 1, s. 10, provides as 
Rome, which belonged to the gift of follows: "no slate shall without the 
the king, or other ray patrons. consent of the congress, lay any im. 

TO IMPLEAD, practice, to sue posts or duties on import,S or exports, 
or prosecute by due course of law. except what may be absolutely ne· 
, IMPLEMENTS, are such things cessary for executing its inspection 
as are used or employed fot a trade, laws; Md the net produce of all 
or furniture of a house. duties and imposts, laid by any state 

IMPLICATA, mar.la,,,. In order on imports or exports, shall be for 
to avoid the risk of making fruitless the use of the treasury ofthc United 
voyages, merchants have been in the Slates; and all such lawlI shall be 
habit of receiving small adventures subject to the revision and control of 
on freight at 80 much per cent., to the congress." This apparently plain 
which they are entitled at all events, provision has received a judicial con
even if the adventure be lost. This struction. In the year 1821, the 
is what the Italians call implicata. legislature of Maryland passed an 
Targa, chap. 34; Erner. Mar. Loans. act requiring that all importers of 
s. 5. foreign articles, commodities, &c. by 

IMPLICATION, is· an inference the bale or package, of wine, rum, 
of something not directly declared, &c., and other persons selling the 
but arising from what is admitted or same by wholesale, bale or package, 
expressed. It is a rule that when hogshesd, barrel or tierce, should 
the law gives any thing to a man, it before they were authorised to sell, 
gives him by implication all that is take out a license for which they 
necessary for its enjoyment. It is were to pay fifty dollars, under cer
aIso a rule tbat when a man accepts tain penalties. A question al'Oll8 
an office, he undertakes by implica- whether this act was or was not a 
tion to use it according to law, and violation of the constitution of the 
by non user he may for~it it. 2 Bl. United States and particularly of the 
Com. 152. An estate in fee simple above clause, and the supreme court 
will pass by implication, 8 John. R. decided against the constitutionality 
185; 18 John. R. 31; 2 Diu. R. of the law. 12 Wheat. 418. 
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The act of congress of March 1, no goods, wares, or merchandise, 
1817,3 Story, L. U. S. 1622, pro- other than those imported in such 
vides: vessel from some foreign port, and 

~ 1. That, after the thirtieth day which shall not have been unladen, 
of September next, no goods, wares, shall be carried from one port or 
or merchandise, shall be imported place to another in the United States. 
into the United States from any ~ 6. That after the thirtieth day 
foreign port or place, except in ves- of September next, there shall be 
sels of the United States, or in sueh paid upon every ship or vessel of the 
foreign vessels as truly or wholly United States, which shall be enter· 
belong to the citizens or subjects of ed in the United States from any 
that COJDtry of which the goods are foreign port or place, unless the ofti· 
the growth, production or manufac- cers, and at least two~thirds of the 
ture; or from which such goods, crew thereof, shall .be proved citi. 
wares or merchandise, can only be zens of the United States, or persons 
or most usually are, first shipped for not the subjects of any foreign prince 
transportation; Provided, neverthe. or state, to the satisfaction of the 
less, That this regulation shall not collector, fifty cents per ton: And 
extend to the vessels of any foreign provided also, That this section shall 
nation which has not adopted, and not extend to ships or vessels of the 
which shall not adopt a similar reg. United States, which are ·now on 
ularion. foreign voyages, or which may de-

~ 2. That all goods, wares or mer- part from the United States prior to 
chandise, imported into' the United the first day of May next, until after 
States contrary to the true intent their return to some port of the 
and menning of this act, ond the ship United Stotes. 
or vessel wherein the same shall be ~ 7. That the several bounties and 
imported, together with her cargo, remissions, or .abatements of duty. 
tackle, apparel, and furniture, shall allowed by this act, in the case of 
be forfeited to the United States; vessels having a certain proportion 
and such goods, wores, or merchan. of seamen who are American citi· 
dise, ship, or vessel, ond cargo, shall zens, or persons not the subjects of 
be liable to be seized, prosecuted, any foreign power, shall be allowed 
and condemned, in like manner, and only in the case of vessels having 
under the salIM! regulations, restric. such proportion of American seamen 
tions, and provisions, as have been during their whole voyage, unless in 
heretofore established for the recov· case of sickness, death or desertion, 
ery, collection, distribution, and re- or where the whole or part of the 
mission, of forfeitures to the United crew shall have been taken prisoners 
States by the several revenue laws. in the voyage. 

~ 4. That no goods, wares, or Vide article, Entry of gotH!.. at 
merchandise, sholl be imported, un· the ClI.to",.Aoule. 
der penalty of forfeiture thereof, IMPORTUNITY. Tiresome soli· 
from one port of the United States citation. In cases of wills and de
to another port of the United States, vises, they are sometimes set aside 
in a vessel belonging wholly or in in consequence of the importunity of 
part to a llubject of any foreign pow. those who have procured tbem. 
er; but this clause shall not be con- Whenever the importunity is such 
.trued to prohibit thA sailing of any as to deprive the devisor of the free
foreign vessel from one to another dom of his will, the devise becomes 
port of the United States, provided fraudulent and void. Dane's Abo ch. 
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127, a, 14, So 5, 6, 7 ;-2 Phillim. R. several of the AmeriC1ln states, the 
661,2. marriage may be declared void "II 

IMPOSSIBILITY. The charac- initio. Com. Dig. Baron and Feme, 
ter of that which cannot be done (C 3) i Bac. Ab. Marriage, &c. E 3; 
agreeably to the accustomed order 1 BI. Com. 440 i Beck's Med. Jur. 
of nature. As to impossible condi· 67; Code, lib. 5, t.17, 1.10; Poynt. 
tions in contracts, see Bac. Ab. Con. on Marr. and Div. ch. 8 i Merl. Rep. 
dilions, M; Co. Litt. 206; Roll. Ab. mot Impuissance. But it seems the 
420; 6 Toull. n. 486, 686; Dig. 2, party naturally impotent cannot allege 
14, 39; lb. 44, 7, 31; lb. 50, 17, that fact for the purpose of obtaining 
185; lb. 45, 1, 69; on the subject a divorce. 3 Phillim. R. 147; S. C. 
of impossible conditions in wills, vide 1 Eng. EccI. R. 384. See 3 Phillim. 
1 Rop. Leg. 505; Swinb. pt. 4, s. R. :i2~; S. C. 1 Eng. EccI. R. 40B; 
6; 6 Toull. 614. Vide, generally, 1 Chit. Med. Jur. 377; 1 Par. & 
Dane's Ab. Index, h. t.; Clef des Fonb!. 17:l, 173, note (d); Ryan's 
Lois Rom. par Fiefl'e Lacroix, h. t.; Med. Jur. 95 to III i 1 Bl. Com. 
Com. Dig. Conditions, D 1 & 2 i 440; 2 Phillim. R. 10; 1 Hagg. R. 
Vin. Ab. Conditions, C a, D a, E a. 725. See, as to the signs of impo-

IMPOSTS. This word is some· tence, 1 Briand, Med. Leg. c. 2, art. 
times used to signify taxes, or duties, 2, § 2, n. 1; Dictionnaire des Scien. 
or impositions; and, sometimes, in ces M6dicales, art. Impuissance; and, 
the more n:strained seJllle of a duty generally, Trebuchet, Jur. de laMed. 
on imported goods and merchandise. 100, 101, 102; 1 State Tr. 315; 8 
The Federalist, No. 30 i 3 Elliott's State Tr. App. No.1, p. 23; 3 Phil·· 
Debates, 289; Story, Const. § 949. lim. R. 147; 1 Hagg. Eccl. R. 523. 
The constitution of the United States, IMPRIMERY.· In some 'of the 
art. 1, s. 8, n. 1, gives power to con. ancient English statutes this word 
gress " to lay and collect taxes, duties, is used to signify a printing-office, 
imposts and excises." And art. 1, s. the art of printing, a print or im· 
10, n. 2, directs that" no state shall, pression. 
without the consent of congress, lay IMPRISONMENT, is the reo 
any imposts, or duties on imports or straint of a person contrary to his 
exports, except what may be abso· will, 2 Inst. 589; Baldw. Rep. 239, 
Jutely necessary for executing its 600; imprisonment is either lawful 
inspection laws." See Bac. Ab. or unlawful; lawful imprisonment is 
Smuggling, B; 2 Inst. 62; Dy.165 used either for crimes or for the ape 
n.; Sir John Davis on Imposition. pearance of the party in a civil suit, 

IMPOTENCE, med. jur. The or arl'tl8t in execution. Imprison. 
incapacity for cop!llation or propa. ment for crimes is either for the 
gating the species. It has also been appearance of a person accused, as 
used synonymously with _rilily. when he cannot give bail; or it is 
Impotence may be considered as in. the effect of a sentence, and then it 
curable, curable, accidental or tem· is a part of the punishment. Impri. 
porary. Absolute or incurable im. sonment in civil cases takes place 
potence, is that for which there is no when a defendant on being sued on 
known relief, principally originating bailable pt0ees8 refuses or cannot 
in some malformation or defect of give the bail legally demanded, or 
the geqitaJ organs. Where this is under a capia. ad mtiljaciendum, 
defect existed at the time of the when he is taken in execution under 
marriage, and was incurable, by tbe a judgment. An unlawful imprison. 
ecclesiastical law and the law of ment, commonly called JalM impri. 
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.onme"t, (q. v.) means any illegal IMPROVEMENT, utate •• This 
imprisonment either with or without term is of doubtful meaning. It would 
process whatever, or under colour of seem to apply principally to build
process wholly illegal, without regard iogs, though generally it extends to 
to any question whether any crime every amelioration of every descrip
has been committed or a debt due. tion of properly, whether real or 
As to what will amount to an impri. personal; it is generally explained 
sonment, the most obvious modes by other words. Where, by the 
are confinement in a prison or a terms of a lease the covenant was 
private house, but a forcible detent. to leave at the end of the term a 
tion in the street, or the touching of water· mill with all the fixtures, fas
a person by a peace officer by way tenings, and improl1eIMnU, during 
of arrest, are also imprisonments. the demise fixed, fastened, or set up 
Hac. Ab. Trespass, D 3; 1 Esp. R. on or upon the premises, in good 
431, 526. It has been decided that plight and condition, it was held to 
lifting up a person in his chair, and include a pair of new mill-stones set 
carrying him out of tbe room in up by the lessee during the term, 
whicb be was sitting with others, although the custom of the country 
and excluding him from the room, in general authorised the tenant to 
was not an imprisonment, 1 Chit. remove them. 9 Bing. 24; 3 Sim. 
Pro 48; and the merely giving 450; 2 Ves. & Rea. 349. Vide 3 
charge of a person to a peace officer, Yeates, 71; Addis. R. 335; 4 Binn. 
not followed by any actual appre. R. 4HI; 5 Binn. R. 77; 5 S. & R. 
hension of the person does not 266; 1 Binn. R. 495; 1 John. Ch. 
amount to an imprisonment, though R. 450; 15 Pick. R. 471. Vide Pro
the party to avoid it, next day attend fit •. 
at a police office, 1 Esp. R. 431; IMPROVEMENT, rigA,.. Is an 
New Rep. 211; 1 Carr. & Payn. addition of some useful thing to a 
153; S. C. 11 Eng. Com. Law R. machine, manufacture or composition 
351; and if in consequence of a of matter. The patent law of July 
message from a sheriff's officer hold. 4,1836, authorises the granting ofa 
ing a writ, the defendant execute and patent for any new and usefitl im
send him a bail bond, such submis· provement on any art, machine, 
sion to the process will not constitute manufacture or composition of mat
an arrest. 6 Bar. & Cree. 528; S. ter. Sect. 6. It is often very diffi. 
C. 13 Eng. Com. Law Rep. 245; cult to say what is a new and 
Dowl. & R. 238. Vide, generally, useful improvement, the cases often 
14 Vin. Ab. 842; 4 Com. Dig. 618; approach very near to each other. 
1 Chit. Pro 47; Merl. Repett. mot In the present improved state of rna. 
Ernprisonnement; 17 Eng. Com. L. chinery, it is almost impracticable not 
R. 246, n. to employ the same elements of roo-

IMPROBATION. The act by tioo, and in some particulars, the 
which perjury or falsehood is proved. ssme manner of operation, to pro
Techn. Dict. h. t. duce any new effect. 1 Gallis. 478; 

IMPROPRIATION, eccl. laID. 2.Gallis. 51. See 4 B. & Ald. 540; 
The act of employing the revenues 2 Kent, Com. 370. 
of a church living to one's own use ; IMPUBER, in tire cilJil laID, one 
it is also a parsooage or ecclesiastical who is more than seven years old, or 
Jiving in the hands of a layman, or out of infancy, and who has not at· 
which descends by inheritance. tained the age of an adult, (q. v.) 
Techn. Dict. h. to and who is yet in his puberty; that 
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ia, if a boy, till be has attained his tion to in poae. A child in t1e1Itre 
full age of fourteen years, and, if a lei mere is a thing in pH.; after he 
girl, her full age of twelve yeara. is born, he is in el«. Vide 1 Supp. 
Domat, Liv. Prel. t. 2, s. 2, D. to Ves. jr. 466; 2 Suppl. to Ves. jr. 
8. 155, 191. Vide Pone. 

IMPUTATION. OF PAYMENT. IN LIMINE, in or at the begin. 
This tenn is used in Louisiana to Ding. This phrase is frequently 
signify the appropriation which is used, as, the courts are anxious to 
made ora payment, when the deptor check crimes ill lillnne. 
owes two debts to the creditor. Civ. IN MITIORI SENSU, con. 
Code of Lo. art. 2169 to2:l6:.!. See "ruction. Formerly in actions of 
3 N. S. 4~3; 6 N. S. :.!S; ld. 113; slander it was a rule to take the ex. 
Poth. Ob. n. 539, 565, 570 ; Durant. pression used in mitiori .,..." in the 
Des CODtr. Liv. 3, t. 3, ~ 3, n. 191; mildest acceptatiOD, and ingenuity 
10 L. R. 232, 35:.!; 7 Toull. n. 173, was, upon these occasions, continu. 
p. 246. ally exercised to devise or discover 

IN ALIO LOCO. In another a meaning which by some remote 
place. Vide Cepit in alio loco. possibility the speaker might have 

IN AUTRE DROIT. In ano- intended; and some ludicrous ex. 
ther's right. An executor, adminis· amples of this ingenuity may be 
trator or trusteee, is said to have the found. To say of a man who was 
property confided to him in such making his livelihood by buying and 
character ill autre droit. selling merchandise, he is a base, 

IN CHIEF. Evidence is said to broken rascal, he has broken twice, 
be ill dief when it is given in sup. and I'll make him break a tbird 
port of the case opened by the lead. time, was gravely asserted not to be 
iog counsel. Vide 1'0 Open-Open. actiollable-" ne poet dar porter 
itllf. The term is used to distinguish action, car poet estre intend de 
evidence of this nature from evidence bur~tne" de belly," Latch, 114. 
obtained on a crN,.ezamination, (q. And to call a man a thief was de
'Y.) 3 Chit. Pr. 890. Evidence in clared to be no slander, for this rea. 
chief should be confined to such mat· son "perhaps the speaker might 
ters as the pleadings and the opening mean he had stolen a lady's heart." 
warrant, and a departure from this The rule now is to construe words 
rule, will be sometimes highly incon· agreeably to the meaning usually 
'Yenient, if not fatal. Suppose, for attached to them. 1 Nott & McCord, 
example, that two assaultll have been 217; 2 Nott & McCord, 1;11; 8 
committed, one in January and the Mass. R. 248; 1 Wash. R. 162; 
other in February, and the plaintiff J{irby, R. 12; 7 Serg. & Rawle, 
prove his cause of action to have been 451; 2 Binn. 34; 3 Binn. 515. 
theassault in January, hecannotaban· IN MORA. Vide Mora, in. 
don that, and aflerwards prove ano· IN NULLO EST ERRATUM, 
ther committed in February, unless pleading. A plea to errors as· 
the pleadings and openings extend to signed on proceedings in error, by 
both. 1 Campb. R. 47:J. See also, which the defendant in error affinna 
6 Carr. & P. 73; S. C. 25 E. C. L. there is no error in the record. As 
R. 288; 1 Mood. & R. 282. to the effect of such plea, see 1 Vent. 

IN COMMENDAM. Vide Com. 252; 1 Str. 684; 9 MR88. R. 532 ; 
mendam. 1 Burr. 410'; T. Ray.231. It is 

IN ESSE. In being. A thing a general rule that the plea ira nullo 
in existence. It is used in 0pposi. e" erratum confesses the fact as· 
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signed for error. Yelv. 67; Dane's them all. This is called solidity at 
Ab. Index, h. t. obligation. Poth. Obi. pt. 2, e. 3, 

IN PERSONAM, rnMdie,. A art. 7. The common law is exactly 
remedy ira pt'rlORtJm, is one where the reverse of this, for a general obli
the proceedings are against the per. gation in favour of several persons, is 
son, in contradistinction of those a joint.obligation to them all, unless 
which are against specific things, 01" the nature of the subject, or the par
ira rl'm. (q. v.) . ticularity of the expression lead to a 

IN REM, remedie,. This tech· different conclusion. Evam.'s Poth. 
nical term is used to designate pro- vol. 2, p. M. See tit. Joint GIld 
ceedinga or actions instituted agai"" SeDeral j Partir, to acti01l.-2. An 
tlu tAing, in contradistinction to per. obligation is contracted in IOlido on 
sonal actions which are said to be the part of the debtol'8, when each of 
in per",onam. Courts of admiralty them is obliged for the whole, but so 
enforce the performance of a con· that a payment made by one liberates 
tract by seizing into their custody them all. Poth. Obli. pt. 2, c. 3, 
the very subject of hypothecation; art. 7, s. 1. See 9 M. R. 322; 5 L. 
for in these cases the larties are not R. 287; 2 N. S. 140; 3 L. R. 352; 
pel'8Onally bound, an the proceed. 4 N. S. 317; 5 L. R. 122; 12 M. 
ings are confined to the thing in R. 216. 
specie. Bro. Civ. and Adm. Law, IN TERROREM. By way of 
U8; and see 2 Gall. R. 200; 8 T. threat, terror, or warning. For ex
R. 269, 270. There are cases ample, when a legacy is given to a 
however where the remedy is either person upon condition not to dispute 
ira ~er,onam or in rem. Seamen, the validity or the dispositions in 
for example, may proceed against wills and testaments, the conditions 
the ship or cargo fo; their wages, are not in general obligatory, but 
and this is the most expeditious only in terrorem; if, therefore, there 
mode; or they may proceed against exist probabili, rauaa litigandi, the 
the master or ownel'8. 4 Burr. non-observance ofthe conditions will 
1944; 2 Bro. C. & A. Law, 396. not be a forfeiture. 2 Vern. 90; 1 
Vide, generally, I ?hil. Ev. :l54; 1 Hill. Ab. 253 ; 3 P. Wms. 344; 1 
Stark. Ev. 228; Dane's Ab. h. t.; Atk. 404. But when the acquies
Serg. Const. Law, 202, 203, 2lt. cenee of the legatee appeal'!! to be a 

IN SOLIDO, a term used in the material ingredient in the gift, the 
civil law, to signify that a con· bequest is only qunulflVt the legatee 
tract is joint. ObligatioDs are ira shall refrain from disturbing the will. 
IOlido, first, between several credi· 2 P. Wms. 52 ; 2 Ventre 35'1. Por 
101'8 ; secondly, between several cases of legacies given to a wire while 
debtors.-l. When a person con· she shall continue unmarried, see 1 
tracts the obli~tion of one and the Madd. R. 590; 1 Rop. Leg. M8. 
same thing, lD favour of several IN TERROREM POPULI, to 
others, each of these is only creditor the terror of the people. An indict
for his own share, but he may con· ment for a riot is bad unless it con-
tract with each of them for the clude in terrorem populi. 4 Carr. & 
whole when· such is the intention of Payne, 373. 
the parties, 80 that each of the per- IN TRANSITU. See Stopp4p 
BOns in whose favour the obligation in traruitu. . 
is contracted, is creditor for the IN VENTRE SA MERE, in his 
whole, but that a payment made to mother's womb.-I. In law a child 
anyone liberates the debtor against is for all beneficial purposes consider· 
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ad to be born while in ventre sa thing sold, or such pripe 88 under 
mere. 6 T. R. '9; Co. Litt. 36; ordinary circumstances would be con
I P. Wms. 321}; Civ. Code of 1.0. sidered insufficient. Inadeql.l8cy of 
art. 948.-2. He is enabled to have price is frequently connected with 
an estate limited to his Ulle. 1 BI. fraud, gross misrepresentation, or all 
Com. 130.-'1. May have a distri· intentional concealment of the defects 
butive share of intestate property. 1 in the thing sold. In these cases, it 
Ves. 81.--4. Is capable of taking a is clear, the vendor cannot compel 
devie of lands. 2 Atk. 117; 1 the buyer to fulfil the contract. 1 
Freem. :l44, 293.-5. Takes under Lev. 111; 1 Bro. P. C. 187; 6 
a marriage settlement a provision John. R. 110; 3 Cranch, 270; 4 
made for children living at the death II DaIl. R. 250; 3 Atk. 283; 1 Bro. 
of the father. 1 Ves. 86.-6. Js C. C. 440. In general, however, 
capable of taking a legacy, and is. inadequacy of price is not sufficient 
entitled to a share in a fund be· ground to avoid a contract, particu. 
queathed to children under a general larly when the property has been 
description of" children," oro£" chilo sold by auction. 7 Ves.' Jr. 30; 8 
dren living at the testator's death." Bro. C. C. 228; 7 Ves. Jr. 35, note. 
2 H. BI. 399; 2 Bro. C. C. 320; S. But if an uncertain consideration (as 
C. 2 Ves. jun. 673; 1 Sim. & Stu. a life annuity) be given for an estate, 
181; 1 B. & P. 243; 6 T. R.49. and the contract be executory, equity, 
See also, 1 Ves. sen. 85; Id. 111; it seems, will enter into the adequacy 
1 P. Wms. 244, 341; 2 Bro. C. C. of the consideration. 7 Bro. P. C. 
6:); Amb. 70S, 711; 1 Salk. 229; 184; 1 Bro. C. C. 156. Vide 1 
2 P. Wms. 446; 2 Atk. 114; Pre. Yeates, R. 312; Sugd. Vend. 189 to 
Ch. 50; 2 Vern. 710; 3 Yes. 486; 199; 1 B. & B. 166; 1 }I-Cord's 
.7 T. R. 100; 4 Ves. 322; Bac. Ab. Ch. R. S8lt, 389, 390;. 4 Desaus. R. 
Legacies, &C. A; 1 Rop. Leg. 52, 651. Vide Price. 
3; 5 Serg. & Rawle, 40.-7. May be INADMISSmLE. What cannot 
appointedexecutor. Bac.Ab.Infancy, be received. Parol evidence, for ex. 
B.-~. A bill may be brought in ample, is inadmissible to contradict a 
its behalf, and the court will grant an written agreement. 
injunction to stay waste, 2 Vern. INALIENABLE. This word is 
710; Pre. Ch. 50.-9. The mother applied to those things, the property 
of a child in wlltre MJ mere may de- of which cannot be lawfully trantl. 
tain writings on its behalf. 2 Vern. ferred from one person to another. 
710.-10. May have a guardian as· Public highways and rivers are of 
signed to it. 1 BI. Com. 130.-11. this kind; there are also many righ&e 
The destruction of such a child is a which are inalienable, as the rights 
heinous misdemeanor. 1 BI. Com. of liberty, or of speech. 
129, 130.-12. And the birth of a INAUGURATION, this word was 
posthumous child amounts in Penn. applied by the Romans to the cere· 
sylvania to a revocation of a win mony of dedicating some temple, or 
previously executed, so far as reo raising some man to the priesthood, 
gards such child. 3 Binn. 498. See after the augur. had been consulted. 
Coop. Just. 496. See as to the law It was afterwards applied to the in· 
of Vir!(inia on this subject, 3 Munf. .,allation (q. v.) of the emperors, 
20. Vide FmttJ.. kings and prelates, in imitation of the 

INADEQUATE PRICE. This ceremonies of the Romans when thev 
term is applied to indicate the want entered into the temple of the augurS. 
of a sufficient consideration for a It is applied in the United States to 
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the installation of the chief magistrate Index, h. to; Dig. 28, 2, 68 ; 6 Coma. 
of the republic, and of.the governors R. 446; Penal Laws of China, B. 1. 
of the several states. 8.2, § 10. 

INCAPACITY, is the want of a INCH, a meuure of length, COIl-

quality legally to do, give, transmit taining one-twelfth part of a foot. 
or receive something. It arises from INCHOATE. That which is not 
nature, from the law, or from both. yet completed; what is not finished. 
From nature, when the party has Contracts are considered inchoate 
not his senses, as, in the case of an until they are executed by all the 
idiot; from the law, as in the Case of parties who ought to have executed 
a bastard who cannot inherit; from them. For example, a covenant 
nature and the law, as in the case of which purports to be triparte, and it 
a married woman, who cannot make is executed by only two of the parties, 
contracts or a will. In general the is incomplete, and no one is bound 
incapacity ceases with the cause by it. 2 HaIst. 142. Vide Locu 
which produces it. If the idiot should pt.miten'i~. 
obtain his senses, or the married INCIDENT, is a thing necessarily 
woman's husband die, their incapacity depending upon, appertaining to, or 
would be at an end. When a cause following another, called the prin
of action arises during the incapacity cipal. The power of punishing for 
ofa person having the right to sue, the contempt is incident to a court of re
act of limitation does not, in general, cord; rent is incident to a reversion i 
commence to run till the incapacity distress to rent; estovera of wood to 
has been removed. But two incapa. a tenancy for life or years. 1 Inst. 
cities cannot be joined in order to 151; Noy's Max. Do 13; Vine Abo 
come within the statute. h. t.; Dane's Ab. h. t.; Com. Dig. 

INCENDIARY, crim. la",. One h. t. and the references there; Bro. 
who maliciously and wilfully sets an· Ab, h. t.; Rolle's Ab. 75. 
other person's house on fire; one INCIPITUR,practice. This word, 
guilty of the crime of arson. This which means " it is begun," signifies 
offence is punished by the statute the commencement of the entry OIl 

laws of the different states according the roll on signing judgment, &e. 
to their several provisions. The INCLUSIVE,.is that which is 
civil law punished him with death, taken in the computation of any 
Dig. 47, 9, 12, 1, by being cast into thing. In comput.iug time, as ten 
the fire. lb. 48, 19,28,12; Code, days from a particular time, one day 
9, 1, 11; vide Dane's Ab. Index, is generally to be included and one 
h. t. • excluded. Vide article Ezcl_., 

INCEPTION. The commence· and the authorities there cited. 
ment; the beginning. In making a INCOMPATIBILITY, o,#ea. 
will, lOr ellample, the writing is its rigA,.; this term is used to show 
inception. 3 Co. 31 b; Plowd. 343. that two or more things ought not to 
Vide Cm&ftmImlltion; Progreuion. be at the same time in the same per-

INCEST, is the carnal copulation son;' for example, a man cannot at 
of two persons related to each other the same time be landlord and tenant 
in any of the degrees within which of the same land; heir and devisee of 
marriage is prohibited by law. Vide the same thing; trustee and cestui 
Marria{!f. It is punished by fine que trust of the same p~perty. 
and imprisonment, under the laws of There are offices which are income 
the respective states. Vide 1 Smith's patible with each other by constitu· 
Laws of Pennsylv. 26; Dane's Ab. tional provision; the vice-president 
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of the United States cannot act as 374; 17 John. 13 ; 12 Conn. 88; 8 
such when filling the office of presi. Cowen, Rep. "r.l4; 1 Penn. 196; 4 
dent; Const. art. I, s. 3, n. 5; and Yeates, 446. When a party has a 
by the same instrument, art. 1, s. 6, privilege which exempts him from the 
n. 2, it is directed that "no senator jurisdiction, he may waive the privi
or representative, shall during the lege. 4 McCord, 79; Wright, 484; 
time for which he was elected, be apo 4 Mass. 593; Pet. C. C. R. 4t19; 5 
pointed to any civil office under the Cranch, 288; 1 Pet. R. 449; 4 W. 
authority of the United States, which C. C. R. 84; 8 Wheat. 699; Merl. 
shall ha~e Deen created or the emolu- Rep. mot Incompetence. It is a 
ments whereof shall have been in- maxim in the common law, aliqrn. 
creased, during such time; and no !'10ft debet eBIe judez in propria 
person holding any office under the C4UBlt. Co. Litt.141 a; see 14 Vine 
United States, shall be a member of Abr. 573; 4 Com •. Dig. 6. The 
either house, during his continuance greatest delicacy is. constantly obser. 
in office." Provisions ,rendering of. ved on the part of judges, so that they 
fices incompatible are to be found in never act when there could be the 
most of the constitutions of the states possibilityofdoubt whether they could 
and in some of their laws. In Penn- be free from bias, and even a distant 
sylvania the acts of the l:lth of degree of relationship has induced a 
February, 1802, 3 Smith's Laws of judge to declineinterfering. 1 Knapp's 
Pa. 485; and 8th of March, 1812, Rep. 376. The slightest degree of 
6 Sm. L. Pa. 309, contain various pecuniary interest is considered as an 
provisions making certain offices in- insuperable objection. 4 Mod. 2l!8; 
compatible with each other. At com- Comb. 218; Hard. 44; Hob. 87; 2 
mon law, offices subordinate and in- Binn. R. 454; 13 Mass. R. 340; 5 
terfering with each other have been Mass. R. 92; 6 Pick. 109 j Peck, R. 
considered incompatible j for exam- 374 j Coxe, Rep. 190; 3 Ham. R. 
pIe, a man cannot be at once a judge 289 j 17 John. Rep. 133 j 12 Conn. 
and prothonotary or clerk of the R. 88; 1 Penning. R. 196 j 4 Yeates, 
same court. 4 lost. 100. Vide 4 R. 446; 3 Cowen, R. 725 j Salk. 
S. & R. 277; 17 S. & R. 219 j 396; Bac. Ab. Courts, B; and the 
and the article Oil-ct. articles CompetenC'Y j Credibilit, I 

INCOMPETENCY,intlaeFrencla InttrtBt; Judlle; WitneBB. 
lalli, is the state of a judge who can- INCOMPETENCY, eDidence, is 
not take cognizance of a dispute the want of legal ability in a witness 
brought before him; a want of juris- to be heard as such on the trial of a 
diction. Incompetency is material, cause. The objections to the com. 
ratione lIIa1ffllll, or personal, ratione petency (q. v.) of a witness are four
pet'BOnIII. The first. takes place when fold. The first .ground is the want 
a judge takes cognizance of a matter of understanding; a second is defect 
over which another judge has the of religious principles; a third arises 
sole jurisdiction, and this cannot be from the conviction of certain crimea 
eured by the appearance or agree- or infamy of character; the fourth 
ment of the parties. The second is is on account of interest, (q. v.) 1 
when the matter in dispute is within Phil. Ev. 15. 
the jurisdiction of the judge, but the INCORPORATION. This term 
parties in the case are not, in which is frequently confounded, particularly 
case they make the judge competent in the old books, with corporation.' 
unless they make their objection be- The distinction between them is this, 
fote they take defence. See Peck, that by incorporation is understood 
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the act by which a corporation is quired to disclose the incumbraooes, 
created; by corporation is meant the and to deliver to the purchaser the 
body thus created. Vidtl Corpora- instruments by which they were 
,ion. created, or on which the defects 

INCORPORATION, ci"il 14",. arise; and the neglect of this will be 
The reunion of one domain to ano- considered as a fraud. Sugel. Vend. 
ther. 6; 1 Ves. 96; and see 6 Ves. jr. 

INCORPOREAL, is that which 193; 10 Ves. jr. 470; 1 Sch. & 
has no body. Things incorporeal Le£. 227; 7 Serg. & Rawle, 73. 
are those which are not the object of Whether the tenant for life or the 
sense, which cannot be seen nor felt, remainder.man is to keep down the 
but which we can easily conceive in interest on incumbrances, see Tum. 
&he understanding, as rights, actions, R. 174; :-1 Mer. R. 566; 5 Vas. 99 ; 
successions, easements, and the like. 4 Ves. 24. See, generally, 14 Vine 
Dig. lib. 6, t. 1; lb. lib. 41, t. 1, I. Ab. :i!):l; Com. Dig. Chancery, 4 A. 
43, ~ 1; Poth. Traite des choses, 10,41 3; 9 Watts, R. 152. 
~ 2. INDEBITATUS ASSUMPSIT, 

INCORPOREAL HEREDITA. f'tflWdie., pleading., is that species 
MENT, title, elJlate., is a right issUe of action of assumpsit, in which the 
ing out of, or annexed unto, a thing plaintiff alleges in his declaration, 
('.orporeal. Their existence is merely first a debt, and then a promise in 
in idea and abstracted contemplation, consideration of the debt, that the 
though their effects and profits may defendant being indebted Ire ~ 
be frequently the objects of our bodily ed the plaintiff to pay him. The 
senses. Co. Litt. 9 a; Poth. Traite promise so laid is generally an im
des choses, ~ 2. According to Sir plied one only. Vide 1 Chit. PL 
William Blackstone, there are ten 334; Steph. PI. 318; Yelv. 21 ; 4 
kinds of incorporeal hereditaments; Co. 92 b. For the history of this 
namely, 1, advowsons; 2, titles; 3, form of action, see 3 Reeve'. Hist. 
commons; 4, ways; 5, offices; 6, Com. Law; 2 Comyn on Contr. 
dignities; 7, franch~; 8, corodies; 649 to 556; 1 H. BI. 550, 551 ; 3 
9, annuities; 10, rents. 2 Blacks. Black. ColD. 154; Yelv. 70. Vide 
Com. 20. Pactum COJIIJtihtt~ Penni .. 

INCORPOREAL PROPERTY, INDEBTEDNESS. The state of 
ciflil laID, is that which consists in being in debt, without regard to the 
le~1 right merely; or, as the term is ability or inability of the party to pay 
in the common law, of choses in ae- the sllme. See 1 Story, Eq. 343; 
tions. Vide CorpM'eal propert,. 2 Hill. Ab. 421. 

TO INCULPATE. To accuse INDECENCY. Obscenity cal. 
one of a crime or misdemeanor. culated to promote the violation of 

INCUMBENT, eccle.. la",. A the law, or that which tends to the 
clerk resident on his benefice with general corruption of morals. 2 
cure; he is so called because he does Serg. & Rawle, 91. The following 
or ought to bend the whole of his are examples of such indecency, 
studies to his duties. In common namely, the exposure by a man of 
parlance, it signifies one who is in his naked person on a balcony, to 
the possession of an office, as, the public view, or bathing in public, 2 
present incumbent. Campb. 89; .or the exhibition of 

INCUMBRANCE, whatever is a bawdy pictures, 2 Chit. Cr. Law, 42 ; 
lien upon an estate. In caaes or 2 Serg. & RawIe, 91. This inde • 
• les of real estate, the vendor is re- cency is punishable by indictment. 
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Vide 1 Sid. 188; S. C. 1 Keb. 620 ; 
2 Yerg. R. 482, 589; 1 Mass. Rep. 
8; 2 Chan. Cas. 110; 1 Russ. Cr. 
3t12; 1 Hawk. P. C. c. 5, So 4; 4 
Bl. Com. 65, n.; 1 East, P. C. c. 1, 
e. 1; Burn's Just. Lewdness. 

INDEFEASIBLE, what cannot 
be defeated; what cannot' be undone. 
Tbis epitbet is usually applied to an 
estate or right which cannot be de
feated. 

INDEFENSIS. One sued or im. 
pleaded, wbo rcfuses to answer. 

INDEFINITE NUMBER. See 
Definite number. 

INDEFINITE PAYMENT, cora· 
tracu, is that whicb a debtor wbo 
owes several debts to a creditor, makes 
without making an appropriation; 
(q. v.) in that case the creditor has 
a rigbt to make such appropriation. 

INDEMNITY. What is given to 
a peraon to prevent his suffering 
damage. 2 McCord, 279. Some
times it signifies diminution; a tenant 
who has been interrupted in the en· 
joyment of bis lease may require an 
indemnity from the lessor, that is, a 
reduction of his rent. 

INDENTURE, collfJe'!la1lCing, is 
an instrument of writing containing 
a conveyance or contract \>etwee-n 
two or more persons usually indented 
or cut unevenly, or in and out, on tbe 
top or side. Formerly it was com· 
mon to make two instruments exactly 
alike, and it was then usual to write 
both on the same parchment, with 
BODJe words or letters written belween 
them, through which the parchment 
was cut, either in a st~igbt or indent. 
ed line, in such a manoer as to leave 
one-half of the word on one part, and 
half on the other. The iDlltrument 
usually commences with these words, 
"Tbis indenture," whicb were not 
formerly sufficient, unless the parch. 
ment or paper was actually Jndented 
to make an indenture, I; Co. 20; but 
now if the form of indenting the parch. 
ment be wanting, it may be supplied 
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by being done in court, this being 
mere form. Besides it would be 
exceedingly difficult with even the 
Pl08t perfect instruments, to cut parch. 
ment or paper without indenting it. 
Vide Sac. ·Ab. Leases, &c. E :A; 
Com. Dig. Fait, C, and note (d) ; Litt. 
sec. 370; Co. Lilt. 143 b, 229 a; 
Cruise, Dig. t. 32, c. 1, s. :.!4; 2 Bl. 
Com. 294; 1 Bess. Cas. 222. 

INDEPENDENCE. A slate of 
perfect irresponsibility to any supe. 
rior; the United States are free and 
independent of all earthly power. 
Independence may be divided inlo 
political and naiural ind~ptmd~nce. 
By the former is to be understood 
that we have contracted no tie ex. 
cept those which flow from the three 
great natural rights of safety, liberty 
and property. The latter consists in 
the power of being able to enjoy a 
permanent well.being, whatever may 
be the dispositions of those from 
whom we call ourselves independent. 
In that sense a nation may be inde
pendent with regard to most people, 
but not independent of the whole 
world. Vide DeclartUion tf l"'~ 
pendmce. 

INDEPENDENT CONTRACT, 
is one in which the mutual acts or 
promises have no relation to each 
other, either as equivalents or consi. 
derations. Civil Code of Lo. art. 
176~. 

INDIAN TRIBE, a body of the 
aboriginal Indian race of men found 
in the United States. Such a tribe, 
situated within the boundariel of a 
state, and exercising the powers of 
government and sovereignty, under 
the national government, is deemetl 
politioally a state; that is, a distinct 
political society, capable of self-gov
ernment; but is not deemed a foreiga 
state, in the senae of the constitution. 
It is rather a domestic dependent 
nation. Such a tribe may properly 
be deemed in a state of pupillage; 
and ita relation to the United States 
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resembles that of a ward to a guar one; those which are executive. 10 
dian. 5 Pet. R. 1,16,17 ; 20 John. another; and those which ure judi
R. 193; 3 Kent, Com. 308 to 318; clary to another. Art.:!. 
Story on Const. ~ 109d. 1st. The legislative authority of 

INDIANA. The name of one of the slate is vested in a general a&

tbe new states of the United States. sembly, which consists in a ~ 
This slate \Vas admitted into the and house of representatives, both 
union by virtue of the "Resolution elected by the people. 
for admitting the state of Indiana 1. The senate is composed of a 
into the Union," approved Decem. number of persol1ll, who shan DeYer 
ber 11, 1816, in the following words: be less than one-third, nor more 
Whereas, in pursuance of an act of than one· half of the number of re
congress, paned on the nineteellth presentatives. The number to be 
day of April, one thousand eight fixed by law. Art. 3, s. 6. A 
hundred and sixteen, entitled "An senator shall, 1, have attained the 
act to enable the people of the In· age of twenty.five years; 2, be a 
diana terrritory to form a constitu. citizen of the United States; 3, ha,e 
tion and state government, and for resided, next preceding his election, 
the admililSion of that state into the two years in this slate, 'the Jut 
Union," the people of the said terri· twelve months of which in the coun· 
tory did, on the twenty.ninth day of ty or diHtrict in which he may be 
June, in the present year, by a con· elected, if the county or district 
vention called for that purpose, form shall have been 80 long erected, but 
for themselves a constitution and jf not, then within the limits of the 
slate government, which constitution county or counties, district or dis
and slate government, so formed, is tricls, out of which the same shall 
republican, and in conformity with have been taken, unless be shall 
the principles of the articles of com· have been abeent on the public busi· 
pact between the original slates and ness of the United States, or of tllia 
the people and states in the territory state; 4, have paid a slate or county 
north·west of the river Ohio, passed tax. Art. 3, So 7. One-third of the 
on the thirteenth day of July, one senate is elected every year, on the 
thousand seven hundred and eighty. first Monday in August. 
seven. 2. The number of representatives 

Resolved, That the slate of In. is to be fixed by law. It shall DeTer 
diana shall be one, and is hereby be Jess than twenty.five, oor more 
declared to be one of the United than thirty.six, until the number of 
Slatt's of America, and admitted white male inhabitants, above twenty
into the Union on an equal footing one years of age, shall be twenty
with the original slates, in all res· two thousand; and, after that event, 
peets whatever. in such ratio that the whole number 

The constilution of the state was of representatives shall never be 1e&s 
adopted by a convention, held at than thirty.six, nor exceed one hun
Corydon, in the year eighteen hun· dred. To be qualified for a repre
dred and sixtt'len, from the 10th to sentative, a person must, 1, have 
the 29th day of June of that year. attained the age of twenty-one years; 
The powers of the government are 2, be a citizen of the United States; 
divided into three disti,nct depart. 3, be an inhabitant of this state; ., 
ments, and each or them is confided have'resided within the limits of the 
to a separate body of magistracy, to county in which he shall be choaeD 
wit: those which are legislative, to one year next preceding his electicD, 

Digitized by Google 
= • 



r.t. 
lea 
li~ 

~.!! 

Q~ 

n:: 
c;~ \ 
U~ 

I.: 

:rl 

r 
f 

IND 

if the county shall have been 80 

long erected, but if not, then within 
the limits of the county or counties 
out of which the same. shall have 
been taken, unless he shall have been 
absent on the public business of the 
United States, 01'1 of this state j 5, 
have pald a state or (',ounly tax. 
Art. 3, s. 4. The members are 
elected yearly, by the qualified elec
tors of each county respectively, on 
the first Monday of August. Art. 3, 
s.3. 

2d. The supreme ezeC1lliDe power 
of this state is vested in a governor, 
who is styled the governor of the 
atate of Jndiana. And, under cer
tain circumstances, this power is 
exercised by the Iieutenant-gover-
nero -

1. The gOIJemor is chosen by the 
qualified electors on the first Mon
day in August, at the place where 
they shall respectively vote for re
presentatives. He shall hold his 
office during three years, from and 
after the third day of the first ses
sion of the general assembly next 
ensuing his election, and until a suc
cessor shall be chosen and qualified j 
and shall not be capable of holding 
it longer than six years in any term 
of nine years. His requisite quali. 
fications are, that he shall, 1, have 
been a citizen of the United States for 
ten years; 2, be at least thirty years 
of age j 3, have resided in the state 
five years next preceding his election, 
unless he shall have been absent on 
the business of this state, or of the 
United States; 4, not hold any office 
under the United States, or this 
state. He is commander-in-chief of 
the army and navy of the state, when 
not in the service of the United 
States; but he shall not command 
personally in the field, unless advised 
80 to do by a iesolution of the general 
assembly. He nominates, and by 
aod with the consent of the senate, 
appoints aU officers whose appoint. 
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men~ is. not otherwise provided for; 
fills vacancies, during the recess of 
the legislature; remits fines and 
forfeitures; grants reprieves and 
pardons, except in cases of impeach. 
ments; may require information 
from executive officers; gives to the 
general assembly information, and 
recommends necessary measures; 
may cOllJene the legislature at the 
seat of government, or at a ditrerent 
place, on extraordinary occasions, 
such as war or pestilence; may ad
journ the two houses, when they 
cannot agree as to an adjournment; 
and cause the laws to be faithfully 
executed. He is also invested with 
tt. veto power. Art. 4. 

2. The lieutena",-goDemor shall 
be chosen at every election for a 
governor, in the same manner, con· 
tinue in office for lhe same time, and 
possess the same qualifications. In 
voting for governor and lieutenant. 
governor, the electors shall distin. 
guish whom they vote for as gover
nor, and whom as lieutenant-gover
nor. He shall, by virtue of his office, 
be president of the senate; have a 
right, when in committee of the 
whole, to debate and vote on all sub
jects, and when the senate are equal
ly divided, to give the casting vote. 
In case of impeachment of the gov
ernor, his removal from office, death, 
refusal to qualify, resignation, or abo 
sence from the state, the lieutenant. 
governor shall exercise all the pow
ers and authority appertaining to 
the office of governor, uutil another 
be duly qualified, or the governor 
absent or impeached shall return 
or be acquitted. Whenever the gov
ernment shall be administered by 
the lieutenant-governor, or he shall 
be unable to attend as president or 
the senate, the senate shall elect one 
of their own members as president 
for that occasion. And if, during 
the vacancy of the office of gover. 
nor I the Iieutenant.governor shall be 
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impeached, removed from office, re- shall be co-extensive with the limits 
fuse to qualify, resign, die, or be of the state, under such restrictions 
absent from the state, the president and regulations, not repugnant to 
of the senate pro tern. shall, in like this constitution, as may, from time 
manner, administer the government, to time, be prescribed by law: Pro
until he shall be superseded by a vided, nothing in this article shall be 
governor or lieutenant-governor. so construed as to prevent the gene
The lieutenant-governor, while he ral assembly from giving the supreme 
acts as president of the senate, shall court original jurisdiction in capital 
receive for his services LIle same cases and cases in chancery, where 
compensation which shall, for the the president of the circuit court may 
same period, be allowed to the speak- be interested or prejudiced. 
er of the house of representatives, ~ a. The circuit courts shall con
and no more: and during the time sist of a president and two associate 
he administers the government, as judges. The state shall be divided 
governor, shall receive the same by law into three circuits, for each 
compensation which the governor of which a president shall be ap
would have received and been eoti- pointed, who, during his continu
tied to, had he been employed in the ance in office shall reside therein. 
duties of his office, and no more. The The president and associate judges, 
president pro tempore of the senate, in their respective counties, shall 
during the time he administers the have common law and chancery 
government, shall receive, in like jllrisdiction, as also complete crimi
manner, the same compensation nal jurisdiction, in all such cases, and 
which the governor would have reo in such manner, as may be pre
ceived, had he been employed in the scribed by law. The president alone, 
duties of his office, and no more. If in the absence of the associate judges. 
the lieutenant-governor shall be called or the president and one of the asso
upon to administer the government, date judges, in the absence of the 
and shall while in such administra- other, shall be competent to hold a 
tion, resign, die, or be absent from court,as also the two associate judges, 
the state, during the recess of the in the absence of the president, shall 
general assembly, it shall be th~ duty be competent to hold a court, except 
of the secretary of state, for the time in capital cases, and cases in chan
being, to convene the senate for the eery; Provided, that nothing herein 
purpose of choosing a president pro contained shall prevent the general 
tempore. Art. 4, s. 15 to 20. assembly from increasing the num-

3d. The jvdicial power of the ber of the circuits and presidents, as 
state is vested by the 5th article of the exigencies of the state may, from 
the constitution as follows: time to time require. 

~ 1. The judiciary power of this ~ 4. The judges of the supreme 
state, both as to matters of law and court, the circuit and other inferior 
equity, shall be vested in dne supreme courts, shall hold their offices during 
court, in circuit courts, and in such the term of seven years, if they shan 
other inferior courts as the general so long behave well; and shall at 
assembly may, from time to time, stated times, receive for their services 
direct and establish. a compensation which shall not be 

~ 2. The supreme court shall con- diminished during their ciontinuance 
sist of three judges, any two of wbom in office. 
shall form a quorum, and shall have ~ 5. The judges or the supreme 
appellative jurisdiction only, which court shall, by virtue of their ~ 
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be conservators of the peace through. shall continue in office five years, if 
out the state, as also the presidents they shall so long behave well. 
of the circuit courts, in their respec. whose powers and duties shall, from 
rive circuits, and the associate judges time to time, be regulated and defined 
in their respective counties. by law. 

~ 6. The supreme court shall hold INDICTED, practice. When a 
its aeasi0D8 at the seat of govern· man is accused by a bill of indict· 
ment, at such times as shall be pre. ment preferred by a grand jury, he 
scribed bv law: and the circuit is said to be indicted. 
courts shall be held in the reapec. INDIGTION, cotnpllt. of time. 
rive counties as may be directed by An indiction contained a space of 
law. fifteen years. It was used in dating 

~ 7. The judges of the supreme at Rome and in England. It began 
court shall be appointed by the gov. at the dismission of the Nicene 
emor, by and with the advice and council, anno Domini 312; the first 
consent of the senate. Thepresi. year was reckoned the first of the 
dents of the circuit courts shall be first indiction, the second, the third, 
appointed by joint ballot of both &c., till fineen years afierwards. 
branches of the general assembly, The sixteenth year was the first 
and the ftSSOCiate judges of the cir. vear of the second indiction, tbe 
cuit courts shall be elected by the thirty.first year, was the first year 
qWllified electors in their respective of the third indiction, &c. 
counties. INDICTMENT, crim. laID, prac •. 

~ 8. The supreme court shall ap- tice, is a written accusation of one 
point its own clerk; and the clerks or more persons of a crime or mia
of the circuit court, in the several demeanor, presented to, and pre. 
counties, shall be elected by the ferred upon oath or affirmation, by 
qoalified eleCtors in the several coun· a grand jury legally convoked. " 
ties, but no person shall be eligible BI. Com. 299; Co. Litt. 126; 2 
to the office of clerk of the circuit Hale, 152; Rae. Abo h. t.; Com. 
court in any county, unless he shall Dig. h. t. (A); 1 Chit. Cr. L. 168. 
first have obtained from one or more This word, indictment, is said to be 
of the judges of the supreme court, derived from the old French word 
or from one or more of the presi. inditer, which signifies to indicate; 
dents of the circuit courts, a certifi. to dOlD, or poi'" OtIt. Its object. 
cate that he is qUl\lified to execute is to indica~ the offence charged 
the duties of the office of clerk of tbe against the accused. Rey, des Inst. 
circuit court: Provided, that noth. de I' Angl. tome 2, p. 347. To 
iog herein contained shall prevent render an indictment valid, therQ 
the circuit courts in each county are certain essential and formal reo 
from appointing a clerk pro tern. quisites. First, the essential requi. 
until a qualified clerk may be duly sites are, 1st, that the indictment be 
elected: And provided alllO, that the presented to some court having juris
said clerks respectively, when quali. diction of the offence stated therein i 
fied and elected, shall bold their 2dly, that it appear to have been. 
offices seven years, and no longer, found by the grand jury of the pro
unless re.appointed. per county or district i Sdly, that 

~ 12. A competent number of the indictment be found a true bill, 
justices of the peace shall be elected and signed by the foreman of the 
by the· qualified electors in each grand jury; 4tbly, that it be framed 
toWDShip in the several counties, and with sufficient certainty; for this 
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purpoae, the charge must contain a jurors aforesaid unknown." Hawk. 
certain description of the crime or B. 2, c. 25, s. 71 ; 2 East, P. C. 651, 
misdemeanor, of which the defend. 781; 2 Hale, lRI; Plowd. 85; 
ant is accused, and a statement of Dyer, 97, 286; 8 C. & P. 773. See 
the facts by which it is constituted, U,,1m0JD1I. 6thly, The ti",e when 
so as to identify the accusation. the offence was committed, should 
Cowp. 682, 3; :l Hale, 167 ; 1 Binn. in general be stated to be on a spe
R. 201; 8 Binn. R. 533; 1 P. A. cific year and day. In some offen. 
Bro. R. 360; 6 Serg. & Rawle, ces, as in perjury, the day must be 
898; 4 Sergo & Rawle, 194; 4 BI. precisely stated, 2 Wash. C. C. Rep. 
Com. 301; 3 Yeates, R. 407; 4 328; but although it is necessary 
Cranch, R. 167. 5thly, the indict· that a day certain should be laid 
ment must be in the English Ian. in the indictment, yet, in general, 
guage. But if any document in a the prosecutor may give evidence of 
foreign language, as a libel, be neces· an offence committed on any other 
sarily introduced, it should be set day previous to the finding of the 
put in the original tongue, and then indictment. 5 Serg. & Rawle, 316. 
translated, showing its applir.ation. Vide 11 Serg. & Rawle, 177; 1 
6 T. R. 162. Secondly, the formal Chit. Cr. Law, 217, 224; 1 Chit. 
requisites, are, lst, the "enue, w~ich PI. Index, tit. Time. 6thly, The 
at common law should always be laid offence ,AouM be properly delCf'ibftL 
in the county where the offence has This is done by stating the substan. 
been committed, although the charge tial circumstances necessary to show 
is in its nature transitory, as a bat. the nature of the crime; and, next, 
tery. Hawk. B. 2, c. 25, s. 35. the formal allegations and terms of 
The venue is stated in the margin art required by law. 1. As to the 
thus, "City and county of Philadel. substantial circumstances. The 
phia, to wit." :ldly, The pre,ent. whole of the facts of the case naces
ment which must be in the present sary to make it appear judicially to 
tense, and is usually expressed by the court that the indictors have 
the following formula, "the grand gone upon sufficient premises, should 
inquest of the commonwealth of be set forth; but there should be no 
Pennsylvania, inquiring for the city unnecessary matter or any thing 
and county aforesaid, upon tbeir which on its face makes the indict. 
oaths Ilnd affirmations present." 3dly, ment repugnant, inconsistent, or ab
The name and addition of 'he defe". surd. 2 Hale, 183; Haw. B. 2, c. 
dant; but in case an error has been ~5, S. 57; Bac. Ab. h. t. ~); 
made in this respect, it is cured by Com. Dig. h. t. (G 3); 2 h, 
the plea of the deft,ndant. Bac. Ab. 660; 2 Str. 1226. All indictments 
Misnomer, (B); Indictment, (G 2); ought to charge a man with a parti-
2 Hale, 175; 1 Chit. Pr.202, 4thly, cular offence, and not with being an 
The name, of third pet'MnU, when offender in general: to tbis nde 
they must be necessarily mentioned there are some exceptions, namely, 
in the indictment, should be stat· a common barrator, a common scold, 
ed with certainty to a common and the keeper of a common bawdy. 
intent, so as sufficiently to inform house, may be indicted by these 
the defendant who are his accusers. general worda. 1 Chit. Cr. Law, 
When, however, the names of third ~30, and the authorities there cited. 
persons cannot be ascertained, it is The offence must not be stated ill 
sufficient in some cases, to state "a the disjunctive, so &It to leave it un· 
certain person or persons to the certain on what it is intended to rely 
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as aD accusation; 88, that the defen· forces, or in the militia, when in ' 
dant erected or caused to be erected actual service in time of war, or pub
a nuisance. 2 Str. 900; 1 Chit. Cr. lic danger. 
Law, 236.-2. There are certain INDI<"'TOR. He who causes ano
terms of art used, so appropriated by ther to be indicted. The latter it 
the law to express the precise idea sometimes called the indictee. 
which it entertains of the offence, INDIVISUM. What two or more 
that no other terms, however synony. persons hold in common without par
mous they may seem, are capable tition; undivided, (q. v.) 
of filling the same office: such, for TO INDORSE, to write on the 
example, 88 traitorously, (CJ.. v.) in back. Bills of exchange and prom. 
treason; feloniously, (q. v.) in fe. issory notes are indorsed by the party 
lony; burg,lariously, (q., v.) in bur· writing his name on the back; writ. 
glary; mlUm, (q. v.) 1D mayhem, ing one's name on the back of a writ, 
&c. 7thly, The conclusion of the is to indorse such writ. 1 Pick. 117. 
indictment should conform to the See 13 Mass.' 396. 
provision of the constitution of the INDORSEE, contract., is the per· 
state on the subject, where there is son in whose favour an indorsement 
such provision; as in Pennsylvania, is made. He is entitled to all tbe 
Const, art. 5, s. 12, which provides, rights of the indorser, and, if the bill 
that ''all prosecutions shall be car· or note have been indorsed over to 
ried on in the name and by the him before it became due, he is en· 
authority of the commonwealth of titled to greater rights than the ~. 
Pennsylvania, and conclude oguin&t dorser would have had, had he ra
tite peaCfl and dipi'1I Qf the ,ame." tained it till it became due, 88 none 
As to the necessity ana propriety of of the parties can make a set.off or 
having several counts in an indict- inquire into the consideration of the 
ment, vide 1 Chit. Cr. Law, ~48; bill which he then holds. If he reo 
88 to joinder of several offences in mains to be the holder (q. v.) when 
tbe same indictment, vide 1 Chit. the bill becomes due, he ought to 
Cr. Law, 25a; Arch. Cr. PI. 60; make a legal demand, and give no
several defendants may in some cases tice in case of non-acceptance or non· 
be joined in the same indictment, lb. payment. Chitty on Bills, pa,nm. 
255; Arch. Cr. Pl. 59. When an INDORSEMENT, crim. laID and 
indictment may be amended, see lb. practice. When a warrant for the 
297; Stark. Cr. PI. 286; or quash. arrest of a person charged with a 
ed, lb. 298; Stark. Cr. PI. 3:H; crime has been issued by a justice of 
Arch. Cr. "66. Vide, generally, the peace of one county, which is to 
Arch. Cr. PI. B. 1, part 1, c. 1, p. be executed" in another county, it it 
1 to 68; Stark. Cr. PI. 1 to 3:J6; 1 necessary in some states, 88 in Penn. 
Cbit. Cr. Law, 168 to 304; Com. sylvania, that it should be indorsed 
Dig. h. t.; Vine Ab. h. t.; Bac. Ab. by a justice of the county where it it 
h. t.; Dane's Ab. h. t.; Nels. Ab. h. to be executed, this indorsement is 
t.; Bum1s Just. h. t.; Russ. on Cr. called backing, (q. v.) 
Index, h~ t. By the constitution of INDORSEMENT, contract., in 
the United States, Amendm. art. 5, its most general acceptation is what 
no person shan be held to answer is written on the back of an instru. 
for a capital, or otherwise infamous ment of writing, and which has rela. 
crime, unless on a presentment or tion to it; as, for example, a receipt 
indictment of a grand jury, except or acquittance on a bond; an assign. 
in cases arising in the land or naval ment on a promissory Dote. 
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Writing one's name on the back payee indorses it over to a third per
of a bill of exchange or a promissory son. As an assignment it carries 
note payable to order is what is with it all the rights which the indor
usually ealled an indorsement. It see had with a gullJ'lUltyof the Il0l· 
will be convenient to consider, I, the veney of the debtor. This guaranty 
form of an indorsement; and, 2, its is nevertheleaa upon condition that 
effect. the holder will use due diligence in 

1. An indorsement is in full or in making a demand of payment nom 
blank. In full, when mention is made the acceptor, and give notice of non· 
of the name of the indorsee; and in acceptance or non-payment. 13 Serg. 
blank when the name of the indorsee & Rawle, 311. 
is not mentioned. Chitty on Bills, 2. As between the indorsee aDd 
l70; 13 Sergo & Rawle,315. A the acceptor, the indorsement baa 
blank i,ndol'8Cment is inade by writing the effect of giving to the fonner nIl 
the name of the indorser on the the rights which the indorser had 
back; a writing or assignment on againllt the acceptor and all other 
the face of the note or bill would how. parties liable on the bill, and it is 
ever be considered to have the force unnecessary that the acceptor or 
and effect of an indorsement. 16 other party should signify his con· 
East, R. 12. sent or knowledge of the indorse-

Indorsements may also be re- ment; and if made before the bill is 
strictive, conditional or qualified. A paid, it conveys all these rights with· 
restrictive indorsement may restrain out any set.off, as between the ante
the negotiability of a bill by using cedent parties. Being thus fitlly 
express words to that effect, 8S by invested with all the rights in the 
indorsing it .. payable to J. S. only," I bill, the indorsee may himself indorse 
or by using other words clearly de- it to another, when he becomes res
monstrating his intention to do so. ponsible to all future parties as an 
Dougl. 637. The indorser may also indorser, as the others were to him. 
make his indorsement conditional, :i. The indorser bec-.omes respon. 
and if the condition be not performed sible by that act to all pe1'!lODS who 
it will be invalid. 4 Taunt. Rep. 30. may afterwards become party to the 
A qualified indorsement is one which bill. 
~ the property in the bill to the Vide Chitty on Bills, ch. "; 3 
mdorsee, but is made without respon- Kent, Com. 58; Vin. Abr. Indorse
sibility to the indorser, 7 Taunt. R. ment; Com. Dig. Fait, E 2; 13 
160; the words commonly used are Serg. & Rawle, 311; ME'rl. Repert. 
MIn. rerour., without recourse. Chit. mot Endossement; Pard. Droit, Com-
on Bills, 179. 344-357. 

2. The effects of a regular indorse- INDORSER, contract., is the 
ment, may be considered, 1, as be. person who makes an indorsement. 
tween the indorser and the indorsee; The indorser of a bill of exchange 
2, between the indorser and the ac- or other negotiable paper by his 
ceptor ; and, between the indorser and indorsement undertakes to be respon
future parties to the bilI. sible to the holder for the amount 

1. An indorsement is sometimes an of the bill or note if the latter shall 
original engagement, as, when a man make a legal demand from the payer, 
draws a bill payable to his own and, in default of payment give pro
order, and indorses it; mostly, how- per notice thereof to the indorser. 
ever, it operates as an 8ssignment, as But the indorser may make his in
when the bill is perfect, and the dorsement conditional, which will 
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opea&e as a traoarer of the bill, if INDUCTION, teclu. law. The 
the condition be performed; or he giving a clerk iDStituted to a benefice, 
may make it qualified, 80 that he the actual posse88ion of ita temporal. 
shall not be responsible on noo-pay- ties, in the nature of li~ of seisin. 
ment by the payer. Chitty 00 Billa, Ayl. Parerg. 299. 
179,180. To makeen indoraer lia- INELIGIBILITY. The incapa
ble on his indoraemeot, the iDBtru- city to be lawfully elected. This in
ment must be oommercial paper, for capacity arises from various causes, 
the indoraement of a bond or single and a person may be incapable of 
bill will not, per se, create a respon- being elected to one office who may 
sibility. 13 Serg. & Rawle, 3ll. be elected to another; the incapacity 
When there are several indoraers, may also be perpetual or temporary. 
the first in point of time is generally, 1. Among the perpetual inabilities 
but Dot always, first responsible; may be reckoned, 1, the inability of 
there may be circumstauces which women to be elected to a public office i 
may cast the responsibility, in the 2, of citizens born in a foreign coon
first place, as between them, on a try to be elected president of the 
subsequent indoraer. :; Moor. R. ~5~. United States. 2. Among the tem-

INDUCEMENT, pkadiJaK, is the porary inabilities may be mentioned, 
atalement of matter which is intro- I, the holding of an office declared 
ductory to the principal subject of by law to be incompatible with the 
the declaration or plea, &c. but which one sought; 2, the DOn-payment of 
is necessary to explain and elucidate the taxes required by law;. 8, the 
it; such matter as is not introduc- want of certain propertyqualificatioua 
tory to or necessary to elucidate the required by the coostitution; 4, the 
BUbstauce or gist of the declaration want of age, or being over the age 
or plea, &C. nor is collaterally appli- required. Vide Elegibilit,; lneo.
cable to it, not being inducement but patibility. 
surpluuge. Inducement or convey- INEVITABLE ACCIDENT ...... 
ance (which are synonymous terms) A term used in the ciyil law, nearly 
is in the nature of a preamble to an synonymous with jortuitotU neftt, 
act of aaembly" and leads to the (q. v.) In the commoa law com
principal subject of the declaration or monly called the flet oj God, (q. v.) 
plea, &C. the same as that does to INFAMY, cri",."'1D, ",ide"", is 
the purview or providing clause of that state which is produced by the 
the act. For iDBtance, in an action conviction of crime and the loa of 
for a nuisance to property in the poe- honour, which renders the infamous 
session of the plaintiff, the circum- person incompetent as a witnels. It 
stance of his being poaaessed of the is to be considered, 1st, what crimes 
property should be stated as ind~ or punishment incapacitate a wit
ment, or by way of introduction to ness i 2dly, how the guilt is to be 
the mention of the nuisance. Lawes, proved; 3dly, how the objection is 
PI. 66, 67; 1 Chit. Pl. 292; Steph. answered; and, 4thly, the eftect of 
PI. 257; 14 Vine Ab. 4O:S; 20 Ib. infamy. 
345; Sac. Ab. Pleas, &C. I 2. 1. When a man is convicted of 

INDUCL..E LEGALES, Scotch an offence which is inconsistent with 
la1D. The days between the citation the common principles of honesty 
of the defendant, and the day of ap- and humanity, the law considers his 
pearance. Bell's Scotch Law Diet. oath to be of no weight, and excludes 
h. t.; the days between the test and his testimony as of too doubtful and 
the return day of the writ. suspicious a nature to be admitted in 
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a court of justice to deprive another 
of life, liberty or property. Gilb. 
L. E. 256; II Bulat. 154; 1 Phil. 
23; BuIl. N. P. 291. The crimes 
which render a person incompetent, 
are treason, I) Mod. 16, 74; felony, 
2 Buist. 104; Co. Litt. 6; T. Raym. 
369; all offences fOllnded in fraud, 
and which come within the general 
notion of the crimen falsi of the 
Roman law. Leach, 496; as per. 
jury and forgery, Co. Litt. 6; Fort. 
209; piracy, 2 Roll. Ab. 886; swin. 
dling, cheating, Fort. 209 i barretry, 
2 Salk. 690; and the bribing a 
witness to absent himself from a 
trial, in order to get rid of his evi. 
dence, Fort. :lOR. It is the crime 
and not the punishment which reno 
ders the offender unworthy of belief. 
1 Phill. Ev. 25. 

2. In order to incapacitate the 
party, the judgment must be proved 
a8 pronounced by a court possessing 
competent jurisdiction. 1 Sid. 51 ; 
2 Stark. C. 183; Stark. Ev. part 
2, p. 144, note (1) j lb. part 4, p. 
716. 

3. The objection to competency 
. may be answered, lst, by proof of 
pardon. See Pardon. And, 2dly, 
by proof of a reversBI by writ of 
error, which must be proved by the 
production of the record. 

4. The judgment for an infamous 
crime, ",ven for perjury, dOE'S not 
preclude the party from making an 
affidavit with a view to his own de. 
renee, 2 Salk. 461; 2 Str. 1148; 
Martin's Rep. 45. He may, for in. 
stance, make an affidavit in relation 
to the irregularity of a judgment in 
a cau~ in which he is party, for 
otherwIse he would be without a 
remedy. But the rule is confined 
to defence, and he cannot be heard 
upon oath as complainant, 2 Salk. 
461 ; 2 Str. 1148. When the wit. 
ness becomes incompetent from in. 
famy of character, the effect is the 
arne, a8 if he were dead; and if he 
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has attested any instrument as a wit, 
ness, previous to his conviction, evi· 
dence may be given of hi8 handwrite 
ing. 2 Str. 833; Stark. Ev. part 2, 
sect. 193; lb. part 4, p. 723. 

INFANCY. The state or condi· 
tion of a person under the age of 
twenty-one years. Vide lrifant. 

INFANT, per801tl, is one under 
the age of twenty-one years. Co. 
Lilt. 171. But he is reputed to be 
twenty.one years old, or of fuIl age, 
the first instant of the last day of the 
twenty.first year next before the 
anniversary of his birth j if, for ex· 
ample, a person were born at aoy 
hour of the first day of January, 
UHO, (even a few minutes before 
twelve o'clock of the night of that 
day,) he would be of fuIl age at the 
first instant of the thirty.first of De
cember, 1831,although ne.,rly forty. 
eight hours before he had actually 
attained the full age of twenty-one 
years, according to years, days, 
hours and minutes, because there is, 
in this case, no fraction of a day. 1 
Sid. 162; S. C. 1 Keb. 589 j 1 Salk. 
44; Raym. 84; 1 BI. Com. 463, 
464, note (13) by Chitty; 1 Lilly's 
Reg. 57; Com. Dig. Enfant, A. A 
curious case occurred in England of 
a young lady who was born after the 
house clock had stmck, while the 
parish.c1ock was striking, aud before 
St. Paul's had begun to strike twelve 
on the night of the fourth and fifth of 
January, 1805, and the question was 
whetheI' she was bom on the 4th or 
5th of January. Mr. Coventry gives 
it as his opinion that slie was bom 
on the. fourth, because the honse 
clock does not regulate any thing but 
domestic affilirs, that the parochial 
clock is much better evidence. and 
that a metropolitan clock ought to 
be received with "implicit acquies
cence." Cov."On Conv. Ev. 182,3. 
It is conceived that this can only' ~ 
prima facie, because if the fact were 
otherwise, and the parochial and 
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metropolitan clocks should both be his benefit. See NeCUMJries. When 
wrong, they would undoubtedly have the contract bas been performed, and 
no effect in ascertaining the age of it is such as he would be compellabljt 
the child. The sex mak~ no differ. by law to perform, it will be good 
ence, a woman is therefore an infant and bind him. Co. Lilt. 172 a; and 
until she has attained her age of all the acts of an infant, which do not 
twenty-one years. Co. Lill. 171. touch his interest, but take effect from 
Before arriving at full age an infant an authority which h~ has been trust· 
may do many a,cts. A male at four. ed to execute, are binding. 3 Burr. 
teen is of discretion, and may con· 1794; Fonb\. Eq. b. 1, c. 2, ~ 5, 
sent to marry; and at that age he note (c). The protection which the 
may disagree to and annul a mar· law gives an infant is to operate as a 
riage he may before that time have shield to him, to protect him from 
contracted; he may then choose a improvident contracts, but not as a 
guardian; and, if his discretion be sword to do injury to others. An 
proved, may at common law make a infant is therefore responsible for his 
will of his personal estate; at seven· torts, as for slander, trespass, and 
teen he may be an executor. A the like: but he cannot be made re
female at seven may be betrothed or sponsible in an action ex delicto, 
given in marriage; at nine she is en- where the cause al'O!C on a contract. 
titled to dower; at twelve may con· 3 Rawle's R. 351; 6 Watts's R.9. 
sent or disagree to marriage; and at But see contra, 6 Cranch. 2:.16; 15 
seventeen may be an executrix. Con- Mass. 359; 4 M'Cord, 387. He is 
siderable changes of the common also punishable for his crime, if of 
law have probably taken place in sufficient discretion, or doli capaz. 
many of the states. In Pennsylvania 1 Russ. on Cr. 2,3. Vide,generally. 
to be an executor the party must be Bingh. on Infancy; the various 
of full age. In general an infant is Abridgments and Digests, tit. En
nol bound by his contracts, unless to fant, Infancy; and articles Age; 
supply him for necessaries. Selw. Birth; Capaz Doli; Dead borA; 
N. P. 137; Chit. Contr. 31; Bac. Fmtu,,· In "entre ,a mere. 
Ab. Infancy, &c. I 3; 9 Vin. Ab. INFANTICIDE, med. j.nlp.-
391; 1 Com. Contr. 150, 151 ; 3 The murder of a new born infant. 
Rawle's R. 351; 8 T. R. 335; 1 Dalloz, Dict. Homicide, ~ 4; Code 
Keb. 905, 913; S. C.l Sid. 258; 1 Penal, 300 •. There is a difference 
Lev. 168; 1 Sid. 129; 1 Southard's between this offence and those known 
R.87. Sed vide 6 Cranch, 226; 3 by tbe names of prolicide, (q. v.) 
Pick. 492; 1 Nott & M'Cord, 197. and fmticide, (q. v.) To commit 
Or, unless he is empowered to enter infanticide the child must be wholly 
into a contract, by, some legislative born. it is not sufficientthat itwas bom 
provision; as with the consent of his so far as the head and breathed. if it 
parent or guardian to put himself ap. died before it was wholly born. 5 
prentice, or to enlist in the service of Carr. & Payn. 329; 24 Eng. C. L. 
the United States. 4 Binn. 487; 5 Rep. 344; S. C. 6 Carr. & Payne 
Binn. 423. Contracts made with 349; S. C. 25 Eng. C. L. Rep. 433. 
him. may be enforced or avoided by When this crime is to be proved from 
him on his coming of age, see Par· circumstances, it is proper to consider 
tie" in contract,; Voidable. But whether the child had attained that 
to this general rule there is an ex· size and maturity by which it would 
ception: he cannot avoid contracts be enabled to maintain an independ
for nticessaries. because these are for ent existence; whether it was bom 
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alive; and, if bom alive, by what 
means it came to its death. 1 Beck's 
Med. Jur. 3a1 to 428, where these 
several questions are learnedly con
sidered. See also 1 Briand, Med. 
Leg. premo part. C. 8; Cooper's Med. 
Jur. h. t. Vide Ryan's Med. Jur. 
137. 

INFEOFFMENT, utate8. The 
act or instrument of feoffment, (q. 
v. ) In Scotland it is synonymous 
with 8fJftfte, meaning the instrument 
of possession; formerly it was syn
onymous with investiture. Bell's Se. 
L. Dict. h. t. 

INFERENCE. It is a conclusion 
drawn by reasoD and common sense 
from premises established by proof. 
It is the province of the judge who is 
to decide upon the facts to draw the 
inference. When the facts are sub
mitted to the court, the judges draw 
the inference; when they are to be 
ascertained by a jury, it is their duty 
to do 80. The witness is Dot permit
ted in any case to draw the iDferenc~, 
and testify that to the court or jury. 
It is his duty to state the facts simply 
as they occurred. Inferences differ 
from presumptions, (q. v.) 

INFERIOR COURTS. By this 
term are understood all courts except 
the supreme courts. 

INFIDEL, PW8on8, mderace, is 
one who does not believe in the ex
istence of a God, who will reward or 
punish in this world or that which is 
to come. Willes's R. 550. This 
term has been veryindt>finitely applied, 
and has been by difrerent persons 
made to express almost opposite 
ideas. Under the name of infidel, 
Lord Coke comprises Jews and hea
thens. 2 lost. 506; 8 Inst. 165; 
and Hawkins includes among infidels 
such as do not believe either in the 
Old or New Testament. Hawk. P. 
C. b 2, C. 46, 8. 148. It is now 
-settled that when the witness believes 
in a God who will reward or punish 
him even in this world,.he is compe-

INF 

tent. Willes, R. 660. His belief' 
may be proved nom his previous 
declarations and avowed opinions, 
and when he has avowed himself to 
be an infidel, he may show a reform 
of his conduct, and change of his 
opinion since the declarations proved ; 
when the declarations have been made 
for a very considerable space of time, 
slight proof will suffice to show be 
~as changed his opinion. There is 
some conflict in the cases on this 
subject, sorne of them are here refer.
red to, 18 John. R. 98; 1 Harper, 
R. 62; 4 N. Hamp. R. 44t; " 
Day's Cas. 51; 2 Cowen, R. 431, 
433 D., 572; 7 Conn. R. 66; 2 
Tenn. R. 96; 4 Law Report. 268; 
Alis. Pro Cr. Law, 438; 5 M8SOD, 
16; 15 Mass. 184; 1 Wright, 346; 
So. Car. Law Joum. 202. Vide 
AtAei#; Faivre .ute. 

INFIRM. To be in wftntofhealth. 
When a witness is infirm to an ex
tent likely to destroy his life, 01' to 
prevent his attendance at the trial, 
his testimony de bene cue may be 
taken at any age. 1 P. Will. 117; 
see Aged VlilJle88,' Going VIi. __ 

INFLUENCE. Authority, credit, 
ascendance. Influeace is proper or 
or improper. Proper influence is that 
which one person gains over another 
by acts of kindness and attPntion, 
and by correct conduct, 3 Serg." 
Rawle, 269. Improper influence is 
that dominion acquired by any per
son over a mind of sanity for general 
purposes. and of sufficient soundnet18 
and dilCl'etion to regulate his affiUrs 
in general, which prevents the exer
cise of his discretion, and destrova 
his free will. 1 Cox's Cas. 3M_ 
When the former is used to indtiee 
a testator to make a will, it will not 
vitiate it, but when the latter is the 
moving cause, the will cannot stand. 
1 Hagg. R. 581; 2 Hagg. 142; 6 
Serg. & RawIe, 207; 18 Serg. & 
Rawle, 328; 4 Greenl. R. 220; 1 
Paige, R. 171. 
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INFORMATION, is an accusa· 
tion or complaint made in writing to 
a court of competent jurisdiction, 
charging some person with a specific 
violation of some public law. It dif· 
fers in nothing from an indictJpent in 
its form and substance, except that it 
is filed at the discretion of the proper 
law officer of the government, eor 
oJicio, without the intervention or 
approval of a grand jury. 4 BI. Com. 
308, 9. I n the French law the term 
information is used to signify the act 
or instrument which contains the de· 
positions of witnesses against the ac· 
cused. Poth. Prac. Cr. sect. 2, art. 
5. Informations have for their ob
ject either to punish a crime or mis
demeanor, and these have, perhaps, 
never been resorted to in the United 
States; or to recover penalties or 
forfeitIJre8, which are quite common. 
For the form and requisites of an in· 
formation for a penalty, see 2 Chit. 
Pro 155 to 171. Vide Blake's Ch. 
49; 14 Vine Ab. 407; 3 Story 
Conat. ~ 1780; 3 BI. Com. ~fll. 

In summary proceedings before 
justices of the peace the complaint or 
aecusation, at least when the proceed. 
ings relate to a penalty, is called an 
information, and it is then taken down 
in writing and sworn to. As the ob
ject is to limit the informer to a cere 
tain charge, in order that the defend· 
ant may know ,what he has to defend, 
and the justice may limit the evidence 
and his subsequent adjudication to the 
allegations in the information, it fol· 
lows that the substanC'.8 of the parti
cular complaint must be stated, and 
it must be sufficiently formal to con· 
tain all material averments, 8 T. R. 
286; I> Bam. & Cres. 251 ; 11 E. 
C. L. R. 217; 2 Chit. Pr.156. See 
1 Wheat. R. 9. 

INFORMATION TN THE NA. 
TURE OF A WRIT OF QUO 
WARRANTO, remedie •• The name 
of a proceeding against anyone who 
usurps a franchise or office. Inform-

-57 
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ations of this kind are filed in the 
highest courts of ordinary jurisdiction 
in the several states, either by the 
attorney-general, of his own autho
rity, or by the prosecutor, who is en· 
titled, pro forma, to use his name, 
as the case may be. 6 Cowen, 
R. 102, n. ; 10 Mass. 290; 2 Dall. 
112; :.! HaIst. R. ]01; 1 Rep. 
Const. Ct. (So. Car.) :-16; 3 Serg. & 
Rawle, 52 ; 15 Serg. & Rawle, 127 ; 
though, in form, these informations 
are criminal, they are, in their na· 
ture, but civil proceedings. 3 T. 
R. 484; Kyd on Corp. 439 i they 
are used to try a civil right, or 
to oust a wrongfhl possessor of an 
office. 3 Dall. 490; 1 Serg. & 
Rawle, 385. For a full and satis. 
factory statement of the law on this 
subject, the reader is referred to 
Angell on Corp. ch. 20, p. 4.69. And 
see Quo Warranto. 

TMFORMATUS NON SUM. 
pkading, practice, i. e., I am not 
informed i a formal answer made in 
court, or put upon record by an 
attorney when he has no more to 
say in defence of his client. 

INFORMER. A person who 
informs or prefers an accusation 
against another, whom he suspects 
of the violation of some penal statute. 
When the informer is entitled to the 
penalty or part of the penalty, upon 
the conviction of an offender, he is, 
or is not a competent witness, accord. 
inglv as the statute creating the 
penalty has or has not made him so. 
1 Phil. Ev. 97; Rose. Cr. Ev. 107; 
5 Mass. R. 57 i 1 Dall. 68 ; 1 Saund. 
262, c. Vide articles, Proaecutor; 
Reward.. , 

INFORTIATUM, riml lalll. 
The second part of the Digest or 
Pandects of Justinian, is called 
infortiatum, see Dilte,ttlm infortiQ. 
tum. This part, which commences 
with the third title of the twenty. 
fourth book, and eods with the thirty. 
eighth book, was thus called becau8e 
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it was the middle part, which, it was 
said, was supported and fortified by 
the two others. Some have supposed 
that this name was given to it, be. 
cause it treats of successions, substi. 
tutions and other important matters, 
and being more used than the others, 
produced greater fees to the lawyers. 

INFRA PR£SIDIA. This term 
is used in relation to prizes, to sig. 
nify that they have been brought 
completely in the power of the 
captors that is within the towns, 
camps, ports or fleet of the captors. 
Formerly, the rule was, and perhaps 
still in some countries is, that the 
act of bringing a prize infra prtNi. 
dia, changed the property, but the 
rule now established is, that there 
must be a sentence of condemnation 
to effect this purpose. 1 Rob. Adm. 
R. 134; 1 Kent's Com. 104; Chit. 
Law of Nat. 98; Abb. She 14. 

INFUSION, flIed. jure A pharo 
maceutical operation, which consists 
in pouring a hot or cold fluid upon a 
substance, whose medical properties 
it is desired to extract. Infullion is 
also used for the product of this ope· 
ration. Although infll,;,an ditrers 
from dtcoctian, (q. v.) they are said 
to be I'juadem genmlJ, and in the 
case of an indictment which charged 
the prisoner with giving a decoction, 
and the evidence was that he had 
given an infusion, the ditrerence was 
held to be immaterial. 3 Camp. R. 
74. 

JNGENUT, cill. laID, were those 
freemen who were born free. They 
were a class of freemen, distinguish. 
ed from those who, born slaves, had 
afterwards legally obtained their 
freedom; the latter were called at 
various periods, sometimes liberti, 
sometimes libertini. An unjust or 
illegal servitude did not prevent a 
man from being iryrenuUIJ. 

INGRATITUDE is the forget. 
fulness of a kindness or _benefit. In 
the civil law, ingratitude on the part 
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of a legatee, was sufficient to defeat 
a legacy in his favour. In Louisiana, 
donations inter m1lO1J are liable to be 
revoked or dissolved on account of 
the ingratitude of the donee; but the 
revocation on this account can take 
place only in the three following cases: 
1, if the donee has attempted to take 
the life of the donor; 2, if he has been 
guilty towards him of cruel treatment, 
crimes or grievous injuries; 3, if he 
has refused him food when in distress. 
Civ. Code of Lo. art 1546, 1547; 
Poth. Donlltions cntrevifs, s. 3, art. 
1, § 1. There are no such rules in 
the common law. Ingratitude is DOt 
punishable by law. 

INGRESS, EGRESS and 
REGRESS. These words are fre
quently used in leases to express the 
right of the lessee to enter, go Ilpon, 
and return from the lands in ques· 
tiona 

INGRESSU. An ancient writ of 
entry, by which .the plaintiff or com
plainant sought an entry into his 
lands. Techn. Dict. h. t. 

INGROSSING, practice, the act 
of copying from a rough draft a 
writing in order that it may be exe
cuted; as ingrossing a' deed. 

INHABITANT, one who has his 
domicil in a place is an inhabitant of 
that place; one who has an actual 
fixed residence in a place. A mere 
intention to remove to a place will 
not make a man an inhabitant of 
such place, although as a sign of such 
intention he may have sent his wife 
and children to reside there, 1 Ashm. 
R. 126; nor will his intention to 
quit his residence, unless consumma· 
ted, deprive him of his right as an 
inhabitant. 1 Dall. 480. Vide 10 
Ves. 339; 14 Vine Ab. 420~ 1 Phil. 
Ev. Index, h. t.; Const. of Mass. 
part 2, c. 1,8.2, a. 1; Kyd on Corp. 
321; Anal. des Pand. de Poth mot 
Habitans; Potb. Pando lib. 50, 1. 1, 
s. 2; 6 Adolp. & Ell. 158; SS Eng. 
(".om. Law Rep. 31. . 
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INHERITANCE, e"ate., is a 
perpetuity in lands to a man and his 
heirs. The term inheritance includes 
not only land's and tenements which 
have been acquired by descent, but 
also every fee simple or fee tail, 
which a person has acquired by pur
chase, may be said to be an inheri
tance, because the purchaser's heirs 
may inherit it. Litt. sec. 9. EstateS 
of inheritance are divided into in
heritance absolute, or fee simple; 
and inheritances limited, one species 
of which is called fee tail. They 
are also divided into corporeal, as 
houses and lands; and incorporeal, 
commonly called incorporeal here
ditaments, (q. v.) 1 Cruise Dig. 68; 
Sw. 163; Poth. des Retraits, n. 28. 

. INHIBITION, Scotch lam, is a 
personal prohibition which passes by 
letters under the signet, prohibiting 
the party inhibited to contract any 
debt, or do any deed, by which any 
part of the lands may be aliened or 
carried off, in prejudice of the credi
tor inhibitinlJ.. Ersk. Pro L. Scot. 
B. 2, t. S. 2. See Diligence •• 

INHIBITION, Eng. lam, is the 
name of a writ which forbids a judge 
from further proceeding in a cause 
depending before him; it is in the 
nature of a prohibition. T. de la 
Ley; F. N. B. 39. 

INITIAL, placed at the begin
ning. The initials of a man's name 
are the first letters of his name, as, 
G. W. for George Washington. 
When in a will the legatee is de
scribed by the initials of his name 
only, parol evidence may be given 
to prove his identity. :I Ves. 148. 

INITIALIA TESTIMONII, 
Scotch lam. Before a witness can be 
examined in chief, he may be examin
ed with regard to his disposition, 
whether he bear good or ill will to
wards either of the parties; whether 
he has been prompted what to say; 
whether he has received a bribe, and 
the like. This previous examination, 
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which somewh~t resembles our 1IOi,. 
dire is called initialia te,timonii. 

INITIATIVE, French lau:. The 
name given to the important pre
rogative given by the charte couti
tutionelle, art. 16, to the king to 
propose through his ministers pro
jects of laws. 1 Toull. n. 39! 

INJUNCTION, remedie., chan
cery practice. An injunction is a 
prohibitory writ, specially Pl'll1ed 
for by a bill, in which the plaintiff's 
title is set forth, restraining a person 
from committing or doing an act 
(other than criminal acts,) which 
appear to be against equity and con
science. Mitf. PI. 124; 1 Madd. 
Ch. Pro 126. Injunctions are or 
two kinds, the one called the writ 
remedial, and the other the judicial 
writ. 

1. The former kind of injunction, 
or remedial writ, is in the nature of 
a prohibition, directed to, and con
trolling, not the inferior court, but 
the party. It is granted when a 
party is doing or is about to do an 
act against equity or good con
science, or litigious or vexatious; in 
these cases the court will not leave 
the party to feel the mischief or in
convenience of the wrong, and in 
vain look for redress, but will inter
pose its authority to restrain such 
unjustifiable proceedin~. Remedial 
injunctions are oftwo kinds; common 
or special. 1. It is common when 
it prays to stay proceedings at law, 
and will be granted of course; as, 
upon an attachment for want of an 
appearance, or of an answer; or 
upon a dedimru obtained by the de
fendant to take his answer in the 
country; or upon his praying for 
time to answer, &c. Newl. Pl. 92; 
n Ves.323.-2. A special injunc
tion is obtained only on motion or 
petition, with notice to the other 
party, and is, applied for, sometimes 
on affidavit before answer, but more 
frequently upon the merits disclosed 
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in the defendant's answer. Injunc. making or negociating bills, notes, 
tions before answer are granted in or contracts, or doing other acts in
cases of waste and other injuries of jurious to the partner or principal. 3 
so urgent a nature, that mischief Ves. Jr. 74; 3 Bro. C. C. 15; 2 
would ensue if the plaintiff were to Campb. 619; 1 Price, R. 503; 1 
wait until the answer were put in; Mont. on Part. 93; 1 Madd. Ch. 
but the court will not grant an in. Pro 160; Chit. Bills, 58, 61; I Hov. 
junction during the pendency of a Supp. to Ves. jr. -3:15; Woodd. 
plea or demurrer to' the bilI, for Leet.416.-3d. To restrain the De
until that be argued, it does not ape gociation of bills or notes obtained 
pear whether or not the court has by fraud, or without consideration. 
jurisdiction of the cause. The in· 8 Price, R. 631 ; Chit. Bills, 31 to 
junction granted in this stage of the 41; Ed. Inj. 210; Blake's Ch. Pr. 
suit, is to continue till answer or (ur. 338; 2 Aust. 519; 3 Anst. 851; 2 
ther order; the injunction obtainN! Ves. jr. 493; 1 Fonb. Eq. 43; 1 
upon the merits confessed in the an· Madd. Ch. Pro 154.-lId. To deliver 
swer, continues generally till the up void or satisfied deeds. 1 V. & 
hearing of the cause. B. 244; 11 Ves. 5;15; 17 Ves. 

An injunction is generally granted 11 I.-4th. To enter into and de
for the purpose of preventing a wrong, liver a proper security. 1 Anst. 49. 
or preserving property in dispute -5th. To prevent breaches of cove
pending a suit. - Its effect in general nant or contract, and enjoin the per. 
IS only in per8071am, that is, to attach formance of others. Ed. Inj. 308.
and punish the party if disobedient in 6th. To prevent a breach of 0006-
violating the injunction. Ed. Inj. dence or good faith, or to prevent 
363; Harr. Ch. Pro M2. other loss; as, for example, to reo 

The principal injuries which may strain the di8clO8Ure of .cr~,., which 
be prevented by injunction relate to came to the defendant's knowledge 
the per807l, to per80nal property, or in the course of any confidential em· 
to real property. These will be ployment. 1 Bim. R. 483; and see 
separately considered. 1 Jac. & W. 394.-7th. To prevent 

1. With respect to the 7H'r807l, the improper sales, payments, or convey. 
chancellor may prevent a breach of ances. Chit. Eq. Dig. tit. Practice, 
the peace by requiring sureties of xlvii.-51th. To prevent loss or in
the peace. A court of chancery has convenience; this can be obtaiDed 
also summary and ('xtensive juris. on filing a bill quia ,i." (q. v.) 1 
diction for the protection of the rtla. Madd. Ch. Pro 218 to 225.-9tb. 
ti~ rigAt8 of l'erB01l8, as between To prevent waste of property by an 
husband and wife, parent and child, executor or administrator. Ed. Inj. 
and guardian and ward; and in these 300; 1 Madd. Ch. Pro 160,224.
eases on a proper state of facts, an 10th. To restrain the infringement 
injunction will be gronted. For ex. of patents; Ed. Inj. ch. 12; 14 
ample, an injunction may be obtain. Ves. 130; 1 Madd. Ch. Pr. 137; 
ed by a parent to prevent the mar· or of copyrights; Ed. Inj. ch. 13; 
riage of his infant son. 1 Madd. Ch. 8 Ves. 225; 17 Ves. 4:l4.-11th. 
Pro 348; Ed. Inj. 297; 14 Ves. To stay proceedings in a court or 
206; 19 Vee. 282; 1 Chitto Pro law. These proceedings will be 
'702. stayed when justice cannot be dooe 

2. Injunctions respecting per807la1 in consequence of accident, 1 Jobn. 
fI"OPWt, are IIsually granted, 1st, to Cas. 417; 4 John. Ch. R.287, 194; 
restrain a partner or agent from Latch,24, 146. 148; 1 Vern. 180, 
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247; 1 Ch. C. 77, 120; 1 Eq. Cas., shall be reached, as, until the de. 
Abo 92; Mistake, 1 John. Ch. R. fendant shall file his answer; until 
119, 607; 2 John. Ch. R. 685; 4 the hearing; and the like. 2. A 
John. Ch. R. 85; lb. 144; 2 Munf. perpetual injunction is one which is 
187; 1 Day's Cas. Err. 139; 3 Ch. issued when in the opinion of the 
R. 55; Finch, 41~; 2 Freem. 16;, court, Ilt the hearing, the plaintiff 
Fitzg. 118; or fraud, 1 John. Ch. has established a case, which entitles 
R. 402; 2 John. Ch. R. 512; 4 him to an injunction; or when a bill 
John. Ch. R. 65. But no injunction praying for an injunction is taken 
will be granted to stay proceedings PJ'O confesso; in such cases a perpet. 
in a criminal case. 2 John. Ch. R. ual injunction will be decreed. Ed. 
387; 6 Mod. 12; 2 Ves. 396. Inj.253. 

3. Injunctions respecting real pro- The Interdict (q. v.) of the Roman 
perty may be obtained, 1st, to pre. law resembles in many respects our 
vent wasteful trespasses or irrepara. injunction. It was used in three dis· 
ble damages, although the owner may tinct but cognate senses. 1. It was 
be entitled to retake possession, if he applied to signify the edicts made by 
can do so, without a breach of the the prretor, declaratory of his inten. 
peace. 1 Chit. Pro 722.-2d. To tion to give a remedy in certain cases, 
compel the performance Qf lawful chiefly to preserve or to restore pos. 
works in the least injurious manner. session; this interdict was called 
1 Tum. & Myl. 181.-3d. To pre- edictal,edictale,quod pnetoriisedictis 
vent waste. 3 Tho; Co. Litt.241, proponitur, ut seiant omnes eA formA. 
M; 1 Madd. Ch. Pro 138; Ed. Inj. posse implorari. 2. It was used to 
ch. 8, 9, and 10; 1 John. Ch. R. signify his order or decree, applying 
11; 2 Atk. 183.-4th. To prevent the remedy in the given case before 
the creation of a nuisance either pri. him, and then was called decretal i 
vate or public. 1. Private nuisance, decretale, quod pnetor pro re nat! 
for example, to restrain the owner implorantibus decrevit. It is this 
of a house from. making any eree· which bears a strong resemblance to 
tions or improvements, so as materi. the injunction of a court of equity. 
ally to darken or obstruct the ancient 3. It was used, in the last place, to 
lights and windows of an adjoining signify the very remedy sought in 
house. 2 Russ. R. 121. 2. Public the suit commenced under the pne· 
nuisances. Though usual to prose- tor's edict; and thus it became the 
cute the parties who create nuisances denomination of the action itself. 
by indictment, yet in some cases an Livingston on the Batture case, Ii 
injunction may be had to prevent the Am. Law Joum. 271; 2 Story, Eq. 
creating of such nuisance. 5 Ves. Jur. ~ 865; Analyse des Pandectea 
129; 1 Mad. Ch. 156; Ed. lnj. ch. 11. de Pothier, h. t.; Dict. du Dig. h. t.; 

2d. An injunction of the second Clef des Lois Rom. h. t.; Heineccii, 
kind called the judicial mt issues Elem. Pand. Ps. 6, ~ 285, 286. 
subsequently to a decree. It is a Vide, generally, Eden on Injunc
direction to yield up, to quit, or to tions; 1 Madd. Ch. Pro 125 to 165; 
continue possession of lands, and is Blake's Ch. Pro 330 to 344; 1 Chit. 
properly described as being in the Pro 701 to 731; Coop. Eq. Pl. In. 
nature of an execution. Ed. Inj. 2. dex, h. t.; Redesd. Pl. Index, h. t.; 

Injunctions are also divided into Smith's Ch. Pro h. t.; 14 Vin. Ab. 
temporary and perpetual. 1. A tern- 442; 2 Hov. Supp. to Ves. jr. 173, 
porary injunction is ODe which is 434, 442; Com. Dig. Chancery, D 
granted until some stage of the suit 8; NewL Pro ch. 4, S. 7. 
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INJURIOUS WORDS. This 
phrase is used in Louisiana to signify 
slander or libellous words. Code, 
art. 3501. 

INJURY, a wrong or tort. Inju
ries are divided into public and pri
vate; and they affect the person, 
perlronal property or real property. 
1. They affect the per80n absolutely 
or relatively; the abllolute injuries 
are threats and menaces, assaults, 
batteries, wounding, mayhems; inju
ries to health, by nuisallC'.es or medi
cal malpractices; those affecting 
reputation are verbal slander, libels, 
and malicious prosecutions; and 
those affecting personal liberty are 
false imprisonment and malicious 
prosecutions. The relative injuries 
are those which affect the right of a 
husband; these are abduction and 
harbouring, adultery and bauery:
those which affilct the rights of a 
parent, as abduction, seduction and 
battery ;--and of a master, seduction, 
harbouring and battery of his appren
tice or servant. Those which con· 
flict with the right of the inferior 
relation, namely, the wife, child, 
apprentice or servant; they are with
holding conjugal rights, maintenance, 
wages, &c. 2. Injuries to per.onal 
property, are the unlawful taking and 
detention thereof from the owner; 
and other injuries, are some damage 
affecting the same while in the claim
ant's possession or that of a third 
person, or injuries to his reversionary 
i.nterests.-3. Injnries to real proper
ty are ousters, trespasses, nuisances, 
waste, subtraction of rent, disturbance 
of right of way, and the like. 

The remedips are different as the 
injury affects private individuals, or 
the public. 1. Wben the injuries 
affect a private right and a private 
individual, (although often also affect
ing the public) there are three des
cription of remedies; first, the pre
ventive, such as defence, resistance, 
recaption, abatement of nuisance, 

INJ 

surety of the peace, injunction, &c. : 
secondly, remedies for compensatioa, 
which may be by arbitration, suit, 
action, or summary proceedings 
before a justice of the peace: thirdly, 
proceedings for punishment, as by 
indictment, or summary proceedings 
before a justice. 2. When the injury 
is such as to affect the public, it 
becomes a crime, misdemeanor, or 
offence, and the party may be pun
ished by indictment, or summary 
conviction, for the public injury; and 
by dvil action, at the suit of the 
party, for the private wrong. But in 
cases offelony, the remedy by action 
for the private injury is generally 
8u8pt!ndtd until the party particularly 
injured has fhlfilled his duty to the 
public by prosecuting tbe offender for 
the public crime; and in cases ot 
homicide the remedy is merged in 
the felony. 1 Chit. Pro 10; Ayl. 
Pando 592; and article Ciwl Be_. 
dy. 

There are many injuries for which 
the law affords no remedy. In geD!l
ral, it interferes only when there bas 
been a visible bodily injury inflicted 
by force or poison, while it \eaves 
almost totally unprotected, the whole 
class of the most malignant mental 
injuries and sufferings, unless in a 
few cases, where by descending to a 
fiction, it sordidly supposes some 
pecuniary loss, and sometimes under 
a mask, and contrary to its own legal 
principles, affords compensation to 
wounded feelings. A parent, for 
example, cannot sue in that character. 
for Rn injury inflicted on his child; 
and when his own domestic happiness 
has been destroyed, unless the fact 
will sustain the allegation that the 
daughter was the servant of her 
father, and that by reason of such 
seduction, be lost the benefit of her 
services. Another instance may be 
mentioned. A party cannot recover 
damages for fltrbalslander in many 
cases; as when the facts published 
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are true, for the defendant would jus- worda seldom absolves entirely from 
~ and the party injured must tilil. punishment. Where the injurious 
A case of this kind, remarkably hard, expressions have a tendency to 
occurred in England. A young blacken one's moral character, or fix 
nobleman had seduced a young woo some particular guilt upon him, and 
man, who after living with him some are deliberately repeated in different 
time, became sensible of the impro- companies, or handed about in whis. 
priety of her conduct, she left him pers to confidants, it then grows up 
secretly, and removed 10 an obscure to the crime of slander, agreeably to 
place in the kingdom, where she ob- the distinction of the Roman law, I. 
tained a situation, and became highly 15, ~ 12, de injur. A real injury is 
respected in consequence of her good ; infticted by any fact by which a per. 
conduct, she was even promoted to a I son's honour or dignity is afrected; as 
better and more public employment, striking one with a cane, or even 
when she was unfortunately disco- I aiming a blow without striking; spit. 
vered by her seducer. He made, ting in one's face; assuming a coot 
proposals to her to renew their illicit, of arms, or any other mark of dis. 
intercourse which were rejected; in: tinction proper to another, &C. The 
order to force her to accept them, he , composing and publishing defamatory 
published the history of her early life. : libels may be reckoned of this kind. 
and she was discharged from her,' Ersk. Pro L. Scot. 4, 4, 45. 
employment, and lost the good opin. INLAGARE. To admit or re-
ion of those on whom she depended store to the benefit of law. 
for her livelihood. For this outrage I INLAGATION. The restitution 
the culprit could not be made answer· of one outlawed to the protection of 
able civilly or criminally. Nor will ' the law. Bract. lib. 2, c. 14. 
the law punish criminally the author I INLAND, within the same coun· 
of verbal slander, imputing even the' try. It seems not to be agreed 
most infamous crimes, unless done! whether the term inland applies to 
with intent to extort a chattel, money, I all the United States or only to one 
or valuable thing. The law presumes, I state. It has been holden in New 
perhaps unnaturally enough, that a York that a bill of exchange by one 
man is incapable of being alarmed or I person in one state, on anQther per. 
afrected by such injuries to his feel. son in another, is an inland bill of 
ings. Vide 1· Chit. Med. Jur. 320. exchilDge, .5 John. Rep. 375; but a 

INJURY, in 'lie ci"illatD, is the', contrary opinion seems to have been 
reproaching or affronting our neigh. I held in the circuit court of the United 
bour. Injuries are verbal or real. Slates for PennsylvROia. Whart. 
A ~rbal injury when directed Dig. tit. Bills of Exchange, E, pI. 78. 
against a private person consists in Vide 2 Phil. Ev. 36, and Bill. of b. 
the uttering contumelious words, eAanlle. 
which tend to,expose our neighbour's INMATE, is one who dwells in a 
character by making him little or part of another's house, the Illtter 
ridiculous. Where the offensive dwelling\~t the same time, in the said 
worda are uttered in tbe heat of a house. Kitch. 45, b; Com. Dig. 
dispute, and spoken to the person's Justices of the Peace, B 85; 1 B. & 
face, the law does not presume any Cr. 578; 8 E. C. L. R. 153; 2 
malicious intention in the utterer, Dow!. & Ryl. 743; 8 B. & Cr. 71 ; 
whose resentment generally subsides 15 E. C. L. R. 154; 2 Mann. & 
with his pas.'!ion; ROd yet, even in Ryl. 227; 9 B. & Cr. 176; 17 E. 
that case, the truth of the injurious C. L. R. 355; 4 Mann. & Ryl. 151 ; 
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2 RU88. on Cr. 987; 1 Deac. Cr. L. bound to pay for them if they ue 
186; 2 East, P. Cr. 499, 505; 1 stolen or carried away, even by IUl 

Leach's Cr. L. 90, 237, 427; AI. unknown person,8 Co. 82; Hayw. 
cock's Registration Cases, 21; 1 N. C. R. 41; 14 John. R. 176; 1 
Mann. & Gran. 8a; 39 E. C. L. R. Bell's Com. 469; and if he rece.ive 
36;';. Vide Lodger. the guest, the custody of the goods 

INN. A house where a traveller may be considered as an accessory to 
is furnished with every thing he has the principal contract; and the mo ... 
occasion (or while on his way. 3 B. ey paid for the apartments as extead
& A. 283; 4 Campb. 77; 2 Chit. ing to the care of the box and port
Rep. 484; 3 Chit. Com. Law, 365, mantenu. Jones's Bailm. 94; Story, 
n. 6. All travellers have a lawful Bailm. ~ 470; 1 BI. Com. 480; 2 
right to enter an inn for the purpose Kent, Com. 468 to 463. The degree 
of being accommodated. It has been of care which the innkeeper is bound 
held that alJ. innkeeper in a town to take is uncommon care, and he 
through which lines of stages pass, will be liable ev~n for a slight negli
has no right to exclude the driver of gence. He is responsible for the acts 
one of these lines from his yard and ~f his domestics and servants, as well 
the common public rooms, where as for the acts of his other guests, if 
travellers are usually placed, who the goods are stolen or lost; but he 
comes there at proper hours, and in is not responsible for any tort or in. 
a proper manner, to solicit passengers jury done by his servants or others to 
for his coach, and without doing any the person of his guest without his 
injury to the innkeeper. 8 N. H. R. own co-operation or consent. 8 Co. 
623; Hamm. N. P. 170. Vide 32. The innkeeper will be excused 
Entry; Guut. whenever \he loss has occurred 

INNINGS, e.tate.. Lands gained through the fault of the guest. Story, 
from the sea by draining. Cunn. L. Bailm. ~ 483; 4 M. & S. 306; S. 
Diet. h. t.; Law of Sewers, 31. C. 1 Stark. R. 251, note; 2 Kent, 

INNKEEPER, is defined to be Com. 461; 1 Yeates's R. 34. 
the keeper of a common inn for the 2. The innkeeper is entitled to a 
lodging and entertainment of travel. just compensation for his care and 
lers and passengers, their horses and trouble in taking care of his guest 
attendants, for a reasonable compen. and his property; and to enable him 
sation. Bac. Ab. Inns, &c.; Story, to obtain this, the law invests him 
Bailm. ~ 475. His duties will be first with some peculiar privileges, giving 
considered; and, secondly, his rights. him a lien upon the goods, and, it is 

1. He is bound to take in and reo said, upon the person of his guest, for 
ceive aU travellers and wayfaring his compensation. 3 8. & Ald. 287; 
persons, and to entertain them, if he R Mod. 172; 1 Shower, Rep. 270; 
can accommodate them, for a rea· Bac. Ab. Inns, &c. D. But the horse 
IOnable compensation; and he must of the guest can be detained only for 
guard their goods with proper dili· his own keeping, and not for the 
genC8. He is liable only for the boarding and personal expenses of 
good$ which are brought within the the guest. Bac. A b. h. t. The land. 
inn. 8 Co. 32; Jones's 8ailm. 91. lord may also bring an action f'or the 
A delivery of the goods into the cus· recovery of his compensation. 
tody of the innkeper is not, however, Vide, generally, 1 Vin. Ab. 224; 
necessary, in order to make him res- 14 Vin. Ab. 436; Bac. Ab. b. t.; 
ponsible; for although he may not Yelv. 67, a, 162, a; 2 Kent, Com. 
know any thing of Buch goods, he is 458; Ayl. Pando 266. 
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INNOCENCE, the abeenee of ments, by the imperrectiona or all 
pilt. The law preeumea in favour human institutions; but laws ought 
of ionocence, even against another never to be changed without great 
presumption of law: for example, delibera~ion, and a due consideration 
when a woman marries a second of the reasons on which they were 
husband within the space of twelve founded, as of the circumstances un
months after her husband had left the der which they were enacted. Many 
country, the presumption of inno· innovations have been made in the 
eence prepondera~ over the pre. t".ommoo law, which philosophy, phi. 
aumption of the continuance of life. Jaothropy and common sense ape 
2 B. & A. 386; 3 Stark. Ev. 1249. prove. The destruction of the Nne. 
An exception to this rule respecting .fit oj clergy; of appeal, in felony; 
thepl'e8umption of innocence has been of trial by battk and ordeal,· of the 
made in the case of the publication of right of 8Unctuary,· of the privilege 
a libel, the principal being presumed to abjfln 'he nalm; of approeemmt, 
to have authorised the sale, when a by which any criminal who could in 
Jibel is sold by his agent in his usual a judicial combat, by skill, force or 
place of doing business. 1 Russ. on fraud kill his accomplice, secured 
Cr. 341; 10 Johns. R. 443; Bull. his own. pardon; of corT1lption of 
N. P. 6; Greenl. Ev. ~ 36. See 4 blood; of conBlructi~ treaBOR; will 
Nev. & M. 1t41; 2 Ad. & Ell. 540; ~ sanctioned by all wise men, and 
I; Barn. & Ad. 86; 1 Stark. N. P. none will desire a return to these 
c. 21; 2 Nev. &; M. 219. barbarisms. The reader is referred 

INNOMINATE CONTRACTS, to the case of James v. The Common. 
eiDilla",. Contracts which have no wealth, 12 Serg. & R. 2~0. and 225 
particular names, as penputation and to 236, where Duncan, J., exposes 
transaction, are so called. Inst. 2, the absurdity of some ancient laws, 
10, 13. There are many innominate with much sarcasm. 
contracts, but the Roman lawyers INNOVATION, Scotcl law.
reduced them to four e1a88e8, namely, The exchange o,f one obligation for 
do lit deB, do lit facifU,facio fit de" another, 80 that the second shall 
and facio fit facia.. Dig. 2, 14, come in the place of the first. Bell'. 
7, 2. , " Scotch Law Dict. h. t. The III1me 

INNOTESCIMUS, A"Jagli,l law. as NOfltltion, (q. v.) 
An epithet used for uUer,.patmt, INNS OF COURT, Engl. law. 
which are always of a charter of The name given to the colleges of 
iOOffinent, or some other instrumenr the English professors and studenls 
not of record, concluding with the of the common law. The four prine 
words Innote&cimll' per preBenleB, cipal inns of court are the Inner 
&e. Techn. Diet. h. t. Temple and Middle Temple, (for. 

INNOVATION,changeofathing merly belonging to the Knights 
established for something new. lono· Templars) Lincoln's Inn, and Gray'. 
vations are said to be dangerous, as Inn, (anciently belonging to the earls 
likely to unsettle the common law. of Lincoln and Gray). The other 
Co. Litt. 370, b; lb. 282, b; cer· inns are the two Sergeants' Inns. 
tainly no innovations ought to be The Inns of Chancery were probably 
made by the courts, but as every 80 called because they were once 
thing human is mula1>le, no legisla. inhsbited by such clerks, as chiefly 
tion can be, or ought 10 be immuta. studied the forming of writs, which 
ble; changes are required by the regularly belonged to the cursitors, 
alteration of circumstances; amend· who are oflicersof ch&ncery. These 
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are Thavie'. Inn, the New Inn, Sy. 
mond'. Inn, Clement's Inn, Clifford's 
Inn, Staple's Inn, Lion's Inn, Furni· 
val's Inn and Barnard's Inn. Before 
being called to the bar, it is neces· 
sary to be admitted to one of the 
Inns of Court. 

INNUENDO, pleading, is an 
averment which explains the defen~ 
ciant's meaning by reference to ante· 
cedent matter. Salk. 613; 1 LeI. 
Raym. 256 ; 12 Mod. 139 ; 1 Saund. 
243. The innuendo is mostly uSed 
in actions for slander. An innuendo, 
as, " he (the said plaintiff meaning)" 
is only explanatory of some matter 
expressed, it serves to apply the 
slander to the precedent matter, but 
cannot add or enlarge, extend, or 
change the sense of the previous 
words, and the matter to which it 
alludes must always appear from the 
antecedent parts of the declaration 
or indictment. 1 Chit. Pl. 383; 3 
Caines's Rep. 76; 7 Johns. R. 271 ; 
6 Johns. R. 211 ; 8 Johns. R. 109; 
8 N. H. Rep. 266. It is necessary 
only when the intent may be mis· 
taken, or when it cannot be collected 
from the libel or slander itself. Cowp. 
679; 5 East, 463. If the innuendo 
materially enlarge the sense of the 
word'! it will vitiate the declaration 
or indictment. 6 T. R. 691 ; I) Binn. 
218; I) Johns. R. 220; 6 Johns. R. 
83; 7 Johns. Rep. 271. But when 
the new matter stated in an innuendo 
is not necessary to support the action, 
it may be rejected as surplusage. 9 
East, R. 95; 7 Johns. R. 2i2. Vide 
generally, Stark. on SIan. 293; 1 
Chit. Pl. 383; 3 Chit. Cr. Law, 873 ; 
Bac. Ab. Slander, R; 1 SauDd. 243, 
n. 4; 4 Com. Dig. 712; 14 Vin. 
Ab. 442; Dane's Ab. Index, h. t.; 
4 Co. 17. 

INOFFICIOUS, in ci!)il lQ~D.
Those dis!k>&itions, which fathers, 
mothers, nnd other ascendants make 
of their property to the prejudice of 
their descendants, beyond the pro-

IN8 

portion reserved to them by law, are 
called inofficious. Civ, Code of 1..0. 
art. 2622, No. 21. Such a disposi
tion of property is void. Vide Dig. 
5, 2, 6; Inst. 2, 18,1, Code, 3, 29; 
Nov. 115; Ayl. Pando 405. 

INQUIRY, WRIT OF. Vide 
Writ of Inquir,. 

INQUISITION, Facliu, is an 
examination of certain facts by a 
jury impanelled by the sheriff for the 
purpose; the instrument of writing 
on which thp.ir decision is made is 
also called an inquisition. The 
sheriff and the jury who make the 
inquisition, are ca~ th, inquest. 

INQUISITOR. A deSignation of 
sheriffS, coroners, nper !)Uri.. cor
pori., and the like, who have,power 
to inquire into certain matters. The 
name of an officer, among ecclesias
tics, who is authorised to inquire into 
heresies, and the like, and to punish 
them; an ecclesiastical judge. 

INSANITY, flied. jar., is a con· 
tinued impetuosity of thought, which 
for the time being tolall, unfits a 
man for judging and acting in relation 
to the matter in question, with the 
composure requisite for the mainten
ance of the social relations of life. 
Various other definitions of this state 
have been given, but perhaps the 
subject is not susceptible of any satis
factory definition, whic~ shall, with 
precision, include all casesofinsanity, 
and exclude aU others. Ray, Med. 
Jur. ~ 24, p. 51,). It may be consi
dered' in a threefold point of view: 1, 
a chronic disease, manifested by de
viations from the healthy and natural 
state of the mind, such deviations 
consisting in a morbid perversion of . 
the feelings, affections and habits; 2, 
disturbances of the intellElCtual facul
ties, under the influence of which the 
understanding becomes'susceptible of 
hallucinations or erroneous impl'£'8. 
sions of a particular kind; 3, a state 
of mental incoherence or constnnt 
hurry and confusion of thought. 
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Cyelop. Practical Medecine, h. t.; had he been guilty. Code, 9, 1,10; 
Brewster's Encyclopmdia, h. t.; Ob- Id. 9, 2, 16 and 17. 
sarvations on the Deranged Manifes. INSCRIPTION, eoidellct, some. 
tations of the Mind, or Insanity, 71, thing written or engraved. Inscrip-
72; Merl. Repert. mots Demence, tions upon tombstones and otht\l' pro
Folie, Imbecilite. per placcs, as rings, and the like. 

The diseases included under the are held to be evidence of pedigree. 
name ofinsauity have been arranged Bull. N. P. 233; Cowp. 591; 10 
under two divisions, founded on two East, R. 120; 13 Ves. 145; Vine 
very different conditions of the brain. Ab. Ev. T. b, 87; 3 Stark. Ev. 
Ray, Med. Jur. ch. I, ~ 33. 1116. 

1. The want of, or a defective INSCRIPTIONES. The name 
developement of the faculties. lst. given by the old English law to any 
Idiocy, resulting from, I, congenital written instrument by which any 
defect; 2, an obstacle to the devel. thing was granted. Blount. 
opement of the faculties, supervening INSIDIATORES VIARUM, are 
in infancy. 2d. Imbecility, result. persons who lie in wait, in order to 
ing from. I, congenital defects; 2, commit some felony or other misde. 
an obstacle to the developement of meanor. ' 
the faculties, supervening in in. INSIMUL COMPUTASSENT, 
fancy. practice, acti07ll, they accounted 

2. The lesion of the faculties sub- together. When an account has 
sequent to their developements. In been stated, and a balance ascertain. 
this division may be classed, 1st. ed between the parties, they are said 
Mania, which is, 1, intellectual, and to have computed together, and the 
is general or partial; 2, afiective, and amount due may be recovered in an 
is general or partial. :ld. Dementia, action of assumpsit, which could not 
which is, 1, consecutive to mania, or have been done, if the defen.dant had 
injuries of the brain; 2, senile, or been the mere bailiff or partner of 
peculiar to old age. the plaintiff, and there had been no 

There is also a disease which has settlement made, for in that case, the 
acquired the name of Moral i7llfJnity, remedy would be an action of Be. 
(q. v.) count render, or a bill in chancery. 

Insanity is an excuse for the com· It is usual in actions of a88umpsit, to 
mission of thoee acts which in others add a count commonly called inli. 
would be crimes, because the insane mul computouen" or an accounC 
man has no intention; it deprives a "~d, (q. v.) Lawes on PI. in Ass. 
man also &om entering into any valid 488. 
contract. Vide Lunacy; Non com· INSINUATION, civil laID, con. 
po. mentir, and Stock on the Law of sisted in the transcription of an act 
Non Compotes Mentis; 1 Hagg. on the public registers, like our reo 
Cons. R. 417; 3 Addams, R. 90,91, cording of deeds. It was not neces. 
180, 181; 3 Hagg. Eccl. R. 545, sary in any other alienation, but that 
598-600. appropriated to the purpose of dona. 

INSCRIPTION, civil laID. It is tion. InSt. 2, 7, 2; Poth. Traite 
an engagement whieh a person who des Donations, entre vifs, sect. 2. 
makes a solemn accusation of a crime art. 3, § 3; Encyclopedie; 8 Toull. 
against another enters into, that he n. 19~. 
will suffer the same punishment, if he INSOLVENCY, is the state or 
has accused the other fillsely, which condition of a person who is insolvent, 
would have been inflicted upon him (q. v.) Insolvency may be simple 
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or notorioUs. Simple iosolvency is following acts of congress, namely: 
the debtor's inability to pay his debts, Act of March 3, 1797, 1 Story, L. U. 
and is attended by no legal badge of S. 465; Act of March 2, 1799, 1 
notoriety or promulgation. Notori. Story, L. U. S. 630; Act of Much 
ous insolvency is that which is desig- 2,1831,' Sharsw. Cont. of Story, 
nated by some public act, by which L. U. S. 2236; Act of June 7, 1834, 
it becomes notorious and irretrieva- 4 Sharsw. Cont. of Story, L. U. S. 
bIe, as applying for the benefit of the 231>8; Act of March 2, 1837, , 
insolvent laws, and being discharged Sharsw. Cont. or Story, L. U. S. 
under the same. Insolvency is a :.to36. See Ba"krupt. 
ter~ of more extensive signification INSPECTION, com".. 14",. The 
than bankruptcy, and includes all examination of certain articles made 
kinds of inability to pay a just by law subject to such examination, 
~ebt. 2 Bell's Commentaries, 162, so that they may be declared fit for 
5th ed. commerce. The decision of the in. 

INSOLVENT. This word has spectors is not final; the object of the 
several meanings. It signifies a law is to protect the community from 
person whose estate is not sufficient fraud, and to preaene the character 
to pay his debts. Civ. Code of Lou- of the merchandize abroad. 8 CoWeD, 
isiana, art. 1980. A person is also R. 45. See I John. R. 205; 13 
said to be insolvent, who is under a John. R. 331; 2 Caines, R. 312; 3 
present inability to answer, in the Caines, R. 207. • 
ordinary course of business, the INSPECTION, practice. Ex
responsibility which his creditors amination. The inspection of aU 
may enforce, by recourse to legal public records is free to all penona 
measures, without reference to his who have an interest in them, upon 
estate proving sufficient to pay all payment of the usual fees. 7 Mod. 
his debts, when ultimately wound up. 129; 1 Str. 304; 2 Str. 260, 9M, 
3 Dowl. & Ryl. Rep. 218; 1 Maule 1005. But it seems a mere stran
'" Selw. a88; 1 Campb.R. 492, n; ger who has no such interest, has DO 

Sllgd. Vend. 487, 488. It signifies ri~ht at common law. 8 T. R. 390. 
the situation of a person who has V14:le Trial 6y iJllptmcm. 
done some notorious act to divest INSPECTOR. The name given 
himself of all his property, as a gen- to certain officers whose duties are 
eral assignment, or an application to examine and inspect into thioga 
for relief, under bankrupt or ineol. over which they have jurisdiction; 
vent laws. 1 Peters's R. 195; 2 as, inspector of bark, one who is by 
Wheat. R. 396; 7 Toull. n. 45; law authorised to examine hark for 
Domat, live 4, t. 5, n. 1 et 2; 2 Bell's exportation, and to approve or dis
C..om. 162, 5th ed. When an insol. approve of its quality. Inspectors 
Yent delivers or ofters to deliver up of customs are officers appointed by 
all his property for the benefit of his the general government: as to their 
creditors, he is entitled to be dis· duties, see Story's L. U. S. vol. i. 
charged under the laws of the seve- 590,605, 609,610,612, 619,621, 
ral states from all liability to be ar. 623, 050; ii. 1490,1516; iii. 1650, 
rested. Vide 2 Kent, Com. 321; 1790. 
Ingrah. on Insolv. 9; 9 Mass. R. JNSPEXIMUS, we have seen. A 
431; 16 Mass. R. 53.' word sometimes used in letters.patent, 

The reader will find the provisions reciting a grant, i~zi".u such 
made by the national legislature on former grant-, and eo reciting it ver· 
this subject, by a reference to the batim, it then grants such fbrther 
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privileges 88 are thought convenient. the admiralty, to enable the judge in 
5 Co. 64. time of war, to assume the jurisdic. 

INSTALLATION or INSTAL· -tion of prizes, and (',ailed prise court. 
MENT, is the act by which an offi. In the United States the district 
eer is put in public possession of the courts of the U. S. possess all the 
place he is to fill. The president of powers of courts of admiralty, whether 
the United States, or a governor, is considered 88 instance or prize courts. 
installed into office, by being sworn 3 Dall. R. 6. Vide 1 Gall. R. 563; 
agreeably. to the requisition of the Bro. Civ. & Adm. Law, ch. 4 & 5; 
constitution and laws. Vide lnaugu. 1 Kent, Com. 355, 378. Vide Cour" 
ration. I of the United State.; Prize Court. 

INSTALMENT, contract., is a INSTANT. An indivisible space 
part of a debt due by one contract, of time. Although it cannot be actu· 
agreed to be paid at a time different ally divided, yet by int~ndment of 
from that fixed for the payment of law, it may, and be applied to seve· 
the other part. For example, if I ral purposes; for example, he who 
engage to pay you one thousand dol. lays violent hands upon himself com· 
lars, in two payments, one on the mits no felony till he is dead, and 
first day of January, and the other when he is dead he is not in being so 
on the first day of July, each of as to be termed a felon; but he is so 
these payments or obligations to pay adjudged in law, eo iraatanle, at the 
will be an instalment. In such ease very instant this fact is done. Vin. 
each instalment is a separate debt Ab. Instant, A, pl. 2; Plowd. 258 ; 
so far that it may be tendered at Co. Lilt. 18; Show. 415. 
any time, or the first may be sued INSTANTER, immediately, pre. 
for although the other shall not be sently. This term, it is said, means 
due. Dane's Ab. vol. iii. -eh. 93, that the act to which it applies, shall 

. art. 3, s. ll, page 493, 4; 1 Esp. be done within twenty.four hours; 
R. 129; lb. 226; 3 Salk. 6, 18 i but a doubt has been suggested by 
2 Esp. R. 235; 1 Maule & Selw. whom is the account of the hours 
706. A debtor who by failing to pay to be kept, and whether the tenn 
three instalments of rent due on a instanter as applied to the subject. 
lease would, forfeit his estate, may, matter may not be more properly 
in order to save it, tender one in· taken to mean "before the rising 
stalment to prevent the forfeiture, of the court," when the act is to be 
although there may be two due at done in court; or," before the shut. 
the time, and he is not bound to ten. ting of the office the same night," 
der both. 6 Toull. n. 688. when the act is to be done there. 1 

INSTANCE, cieil and French Taunt. R. 343; 6 East, R.587 n. 
la",. It signifies generally all sorts (e); Tidd's Pro (3d ed.) 508, n.; 3 
of actions and judicial demands. Dig. Chit. Pro 112. Vide, 3 Burr. 1809; 
44,7,58. Co. Lilt. 157. 

INSTANCE COURT, Eng. la,,,. INSTIGATION, is the act by 
The English court of admiralty is which one incites another to do 
divided into two distinct tribunals; something, 88 to injure a third per. 
the one having generally all the ju. son, or to commit some crime or 
risdiction o( the admiralty, except in misdemeanor, to commence a suit or 
prize eases, is called the ifUlance to prosecute a criminal. Vide Ac. 
court; the other, acting under a spe. co".,nice. 
cial commission, distinct from the INSTITOR, cio. la",. A clerk 

. usual commission given to judges of in a store; an agent. He was so 
58· . 
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called because he watched over the in the year 633, and received the 
businetlS with which he was charged; sanction of statute law by order of 
and it is immaterial whether he was the emperor. The Institutes of 
employed in making a sale in a store, Justinian are divided in four books: 
or whether charged with any other each book is divided into two titles, 
business. Institor appe\latus est ex and each title into parts. The fint 
eo, quOd negotio gerendo instet; nec part is called priru;ipium, because it 
multum facit tabemm sit prrepositus, is the commencement of the title; 
an cuilibet alii negotiationi. Dig. lib. those which follow are numbeted 
14, tit. 3, I. 3. Mr. Bell says that and called paragraphs. The ... ork 
the charge given to a clerk to man- treats of the rights of persons, of 
age a store or shop is called instito- things, and of actions. The tint 
rial power. 1 Bell's. Com. 381); Esk. book treats of persons; the aecood, 
Inst. B. 3, t. 3, ~ 46; 1 Stair's Inst. third, and the first five titles of the 
by Brodie, B. 1, tit. 11, §§ 12, 18, fourth book, of things; and the re-
19 j Story, Ag. § 8. mainder of the fourth book, of ae-

INSTITUTE, in the Scotch law, tions. This work bllS been much 
is the person first called in the tail- admired on account of its order aDd 
zie ~ the rest or the heirs of taiJzie scientific arrangement, which pre
are called substitutes. Ersk. Pro L. sents at a single glance the whole 
Scot. 3, 8, 8. See 'J'ailzie, Heir 'of; jurisprudence of the Romans. It is 
Sub.titule.. too little known and studied. Judge 

INSTITUTES. The principles Cooper bas publisbed an edition with 
or first elements of jurisprudence. valuable no\es. 
Many books have borne the title of The Institutes of Theophilus are 
Jnstitutes. Among the most cele- a paraphrase of those of Justinian, 
brated in the common law, are the composed in Greek by a lawyer of 
Institutes of Lord Coke, which, how· that name, by order of the emperor 
ever, on account of the want of ar- Phocas. Vide 1 Kent, Com. 538 j 
rangement and the diffusion with Profession d'AvOC&t, tom. ii. n. 536. 
which his books are written, bear page 95; Introd. a l'Etude du Droit 
but little the character of Institutes; Romain, p. 124 j Diet. de Jump. h. 
in the civil law the most generally t. j Merl. R(pert. b. t. j Eocyclope
known are those of Caius, Justinian, die de d'Alembert, h. t • 
and Theophilus. INSTITUTION, eccle •• law; is 

The InstitutE'.8 of Caius are an the act by wltich the ordinary com
abridgment of the Roman law, com- mils the cure of souls to a pelSOD 
posed by the celebrated lawyer Caius presented to a benefice. 
or Gaills. who lived during the reign INSTITUTION. political leite, 
of Marcus Aurelius. what has been established and settlcd 

The Institutes of Justinian are an by law for the public good j as, the 
abridgment of the Code and of the American institutions guaranty to 
Digest, composed by order of that the citizens all the privileges essential 
emperor: his intention in this com· to freedom. 
position was to give a summary INSTITUTION, practice, is the 
knowledge of the law to those per- commencement of an action j as, A 
aons not versed in it, and partie- B has instituted a suit against C D. 
ularly to IJl('rchant'l. The lawyers to recover dama~ for a trespaas. 
employed to make this book were JNSTITUTION OF HEJR, citlil 
Tribonian, Tbeophilus and Dom- law, is the act by which a testator 
theua. The work was first published DOminates ODe or mme penoaa to 
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succeed him in all his rights, active 
and passive. Poth. Tr. des Dona
tions testamentaires, c. 2, s. 1, ~ 1 j 
Civ. Code of Lo. art. 1598 j Dig. Jib. 
:.'.8, tit. 5, I. 1 j and lib. 28, tit. 6, 1. 
2. ~ 4. 

INSTRUCTIONS, comm. laU', 
contract.. Orders given by a prin
cipal to his agent, in relation to the 
business of his agency. The agent 
is bound to obey the instructions hj} 
has received, and when he neglects 
so to do, he is responsible for the con
aequen!!eB, unless he is justified by 
matter of necessity. 4 Binn. R. 361 j 

1 Liverm. Agency, 368. Instruc
tions diJrer materially from authority, 
as regards third persons. When a 
written authority is known to exist, 
or, by the nature of the transaction, 
it is presupposed, it is the duty of 
persons dealing with an agent to as
certain the nature and extent of his 
authority j but they are not required 
to make inquiry of the ageDt as to 
.any private instructions from his 
principal. for the obvious reason that 
they may be presumed to be secret 
DOd of a confidential nature, and 
therefore not to 00 communicated to 
third persons. 5 Bing. R. 442. As 
to the construction of letters of in
struction. see 3 Wash. C. C. R. 151 j 

4 Wash. C. C. R. 551 j 1 Liv. on 
Ag. 403 j Story on Ag. ~ 74; 2 
Wash. C. C. R. 132 j :l Crompt. & 
J. 244; 1 Knapp. R. 381. 

INSTRUCTIONS, in practice. 
The statements of a cause of action, 
given by a client to his attorney, and, 
which, where such is the practice, 
are sent to his pleader to put into 
legal form of a declaration. Warr. 
Law Stud. 284. Instru~tions to coun· 
sel are their indemnity for any asper· 
sions they may make on the opposite 
party, but attorneys who have a just 
regard to their own reputation will 
be cautious, even under instructions, 
not to make any unnecessary attack 
UpoD a party or witDe88. For such 
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an unjustifiable conduct the counsel 
will be held responsible. Eunom. 
Dial. 2. ~ 43, p. 132. For a form 
of instructions, see 3 Chit. Pro 117, 
and 120 n. 

INSTRUMENT, contract., is the 
writing which contains some agree
ment. and is so called because it is 
calculated to instruct of what has 
taken place or been agreed upon. 
The agreement and the instrument 
in which it is contained are very dif
ferent thiJl88, tbe latter being only 
evidence of the existence of the for
mer. The instrument or form of the 
contract may be valid, but tbe con
tract itself may be void on account of 
fraud. Vide Ayl. Parerg. 305 j 
Dunl. Ad. Pro 220. 

INSUPER, Engl. law, is the 
balance due by an accountant in the 
exchequer, as apparent by his ac
count: the auditors in settling his 
account say there remains so much 
inauper to such accountant. 

INSURANCE. contract.. is de
fined to be a contract of indemnity 
from loss or damage arising upon an 
uncertain event. 1 Marsh. Ins. 104. 
It is more fully defined to be a con· 
tract by which one of. the parties, 
called the inwrer, binds himself to 
the other, called the ifUUrf'a, to pay 
him a sum of money or otherwise t 
indemnify him, in case of th~ hap
pening of a fortuitous event provided 
for in a general or special manner in 
the contract, in consideration of a 
premium which the latter pays or 
binds himself to pay him. Parde •• 
part 3. t. 8, n. 59~. The instrumpnt 
by which the contract is made is de
nominated a polic11; the events or 
causes to be iDSured against. riJiu (It' 

peril. ,. and the thing insured, the 
.u/Uect or inlUrable intere.t. Ma
rine insurance relates to property 
and risks at sea; insurance of pro
perty on shore against fire. is called 
fire insurance; and the various COD
tracts iD such cases, are Jre policies. 
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Insurance of the lives of individuals 
are called insurances on li~.. Vide 
Double IMurance,· Re-iRBUrance. 

INSURANCE AGAINST FIRE, 
is a contract by which the insurer, 
in consequence of a certain premium 
received by him, either in a gross 
sum or by annual payments, under
takes to indemnify the insured against 
all loss or damage which he may 
sustain to a certain amount, in his 
houses or other buildings, stock, 
goods or merchandise, mentioned in 
the policy, by fire, during the time 
agreed upon. 2 Marsh. Ins. B. 4, 
p. 784; 1 Stuart's (L. C.) R. 174; 
Park. Ins. ch. 2:i, p. 441. 

The risks an410sses insured against, 
are "all losses or damage by fire" 
during the term of the policy, to the 
houses or things insured. 

1. There must be an actual fire or 
ignition to entitle the insured to re
cover; it is not sufficient that there 
has been a great and injurious in
crease of heat, while nothing has 
taken fire, which ought not to be on 
fire. 4 Campb. R. 360. 

2. The loss must be within the 
policy, that is, within the time in
SlUed. 5 T. R. 695; 1 Bos. & P. 
470; 6 East, R. 571. 

3. The insurers are liable not only 
for 10fJS by burning, but for all dam
ages and injuries, and reasonable 
char~ attending the removal of ar
ticles though never tOllched by the 
fire. 1 Bell's Com. 626, 7, 5th ed. 

Generally there is an exception in 
the policy as to fire occasioned .. by 
invasion, foreign enemy, or any mi
litary or u'Jurped power whatsoever," 
and in some there is a filfther excep
tion of riot, tumult or civil commo
tion. For the construction of these 
provisoes, see the articles Ciml Com
motion and UllUrped PmJ:Ie,.. 

INSURANCE, MARINE, COR

tract.. Marine insurance is a con
tract whereby one party, for a stipu
'latod premium undertakes to indem-
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nify the other against certain periIs, 
or sea risks, to which his sbip, 
freight or cargo, or some of them 
may be exposed, during a certain 
voyage, or a fixed period of time. 3 
Kent, Com. 203; Boulay-Paty, Dr. 
Commercial, t. 10. This contract i. 
usually reduced to writing; the in
strument is called a policy of insu. 
rance, (q. v.) All persons whether 
natives, citizens or aliens may be 
insured with the exception of alien 
enemies. The insurance may be of 
goods on a certain ship, or without 
naming any, as upon goods on board 
any .laip or dip.. The subject in
sured must be an insurable legal in
terest. The contract requires the 
most perfect good faith; if the in
su red make false representations to 
the insurer in order to procure his 
insurance upon better tenns, it will 
avoid the contract, though the loss 
arose from a cause unconnected with 
the misrepresentation, or the conceal
ment happened through mistake, 
neglect or accident, without any 
fraudulent intention. Vide Kent, 
Com. Lecture, 48; Marsh. Ins. ch. 
4; Pardessus, Dr. Com. part 4, t. 5, 
n. 756, et seq.; BouJay-Paty, Dr. 
Com. t. 10. 

INSURANCE ON LIVES, COII

tract.. The insurance of a life is a 
contract whereby the insurer, in con
sideration of a certain premium, either 
in a gross sum or periodical paymenl8, 
undertakes to pay the person for 
whose benefit the insurance is made, 
a stipulated lIum, or annuity equival
ent, upon the death of the person 
whose life is insured, whenever this 
shall happen, if the insurance be for 
the whole life, or in case this shall 
happen within a certain period, if the 
insurance be for a limited time. 2 
Marsh. Ins. 766 ; Park on Insurance, 
429. The insured is required to 
make a representation or declaration, 
previous to the policy being issued, 
of the age and state of health of the 
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person whose life is in.sured; and the February, 1795, 1 Story's L. U. S. 
party maki9g it is bound to the truth 389, it is provided :-
of it. PArk, Ins. 650; Marsh. Ins. § 1. That whenever the United 
771 ; 4 Taunt. R. 763. In almost States shall be invaded, or be in im. 
every life policy there are several minent danger of invasion, from any 
exceptions, some of them applicable fOreign nation or Indian tribe, it shall 
to all cases, others to the case of in- be lawful for the president of the 
surance of one's life. The excep· United States to call forth such num· 
tions are, I, Death abroad or at sea; ber of the militia of the state, or 
2, Entering into the naval or military states, most convenient to the place 
service without the previous consent of danger, or scene of action, as he 
of the insurers; 3, Death by suicide; may judge necessary to repel snch 
4, Death by duelling; 5, Death by invasion, and to issue his orders, for 
the hand of justice. The last three that purpose, to such officer or ofti· 
are not understood to be excepted cers of the militia as he shall think 
when the insurance is on another's proper. And in case of an insurrec-. 
life. 1 Bell's Com. 631, 5th ed. tion in any state, against the govern· 
See 1 Seek's Med. Jur. 518. ment thereOf, it shall be lawful for 

-INSURED, contracl&. The per· the president of the United Statel, on 
son who procures an insurance on application of the legislature of such . 
his property. It is the duty of the state, or of the executive, (when the 
insured to pay the premium, and to legislature cannot be convened,) to 
represent fully and fairly all the cir- call forth such number of the militia 
cumstances relating to the subject. of nny other state or states, as may 
matter of the insurance, which may be applied for, as ~ may judge suf. 
influence the determination of the licient to suppress such insurrection. 
underwriters in undertaking the risk, § 2. That whenever the laws oC 
or estimating the premium. A con· the United States shall be opposed, 
eealment of such facts amounts to a or the execution thereof obstructed, 
fraud, which avoids the contract. in any state, by combinations too 
1 Marsh. Ins. 464; Park, Ins. h. t. powerful to be suppressed by the 

INSURER, contl'llcl.. One who ordinary course of judicial proceed. 
has obliged himself to insure the ings, or by the powers vested in the 
safety of another's property, in con· marshals by this act, it shall be law. 
sideration of a premium paid or Be- ful for the president of the United 
cured to be paid to him. It is his States to call forth the militia of such 
duty to pay any Ions which has arisen state, or of any other state or states, 
on the property insured. Vide Marsh. as may be necessary to suppress 
Ins. Index, h. t.; Park. Ins. Index, such combinations, and to cause 
h. t.; Phill. Ins. h. t.; Wesk. Ins. the laws to be duly executed; and 
h. t.; Pardeas. Index, art. Assu- the use of militia so to be called 
reur. forth; _ may be continued, if neCes. 

INSURRECTION, rebellion of sary, until the expiration of thirty 
eitizt'ns or subjects of a country days aller the commencement of tbe 
against its government. The consti- then next session of congress. 
tution of the United States, art. I, s. § 3. That whenever it may be 
8, gives power to congress" to pro- necessary, in the judgment of the 
vide for calling forth the militia to exe- president, to U'Je the military force 
cute the laws of the Union, suppress hereby directed to be called forth, 
insurrections, and, repel invasions," the president shall forthwith, by 
By the act of congress of the 28th ~roclamation, command such insur· 

Digitized by Google 

• 



894 INT 

gents to disperse, and retire peace
ably to their respective abodes, within 
a limited time. 

INT AKERS, Eng. Z"",. The 
name given to receivers of goods 
stolen in Scotland, who take them 
to England. 9 H. 6, c. 27. 

INTENDED TO BE RECORD. 
ED. This phrase is frequently 
used in conveyancing in deeds which 
recite other deeds which have not 
been recorded. In Pennsylvania it 
has been construed to be a covenant 
on the part of the grantor to procure 
the deed to be recorded in a reason
able time. 2 Rawle's Rep. 14. 

INTENDMENT OF LAW. 
The true meaning, the correCt un
derstanding, or intention of the law; 
a presumption or inference made by 
the courts. Co. Litt. 78. It is an 
intendment of law that every man is 
innocent until proved guilty, vide 
lra1lOCence,. that every one will act 
for his own advantage, vide Auent,. 
Fin. Law, 10, Max. 64; thai every 
officer acts in his office with fidelity; 
that the children of a married wo
man, bom during the coverture, are 
the children of the husband, vide 
.Ba_rd,,. many things are intend. 
ed afier verdict, in order to support 
a judgment, but intendment cannot 
supply the want of certainty in a 
charge in an indictment for a crime. 
5 Co. 121 ; vide Com. Dig. Pleader, 
C 26, and S 31; Dane's Ab. Index, 
h. t.; 14 ViJ;l. Ab. 449. 

INTENTION, a design, resolve, 
or determination of the mind. In. 
tention is required in the commission 
of crimes and injuries; in making 
contracts; and willa. 

1. Every crime must -have neces
sarily two constituent parts, namely, 
an act forbidden by law, and an in· 
tention. The act is innocent or 
guilty just as there was or was not 
an intention to commit a crime; for 
example, a man embarks on board 
of a ship at New York, for the pur. 
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poee of going to New Orleans; if he 
went with an intention to perform a 
lawful act, he is perfectly innocent; 
but if his intention was to levy war 
against the United States, he is 
guilty of an overt act of treason. 
ero. Car: 332; Fost. ;lOt, 203; 
Hale, P. C. 116. The same rule 
prevails in numerous civil cases; in 
actions founded on malicious injuries, 
for instance, it is necessary to prove 
that the act was accompanied by a 
wrongful and malicious intention. 2 
Stark. Ev. 739. 

The intention is to be proved, or 
it is inferred by the law. The exist. 
ence of the intention is usually matter 
of inference; and proof of external 
and visible acts and conduct serves 
to indicate more or less forcibly the 
particular intention. But in some 
cases the inference of intention neces
sarily arises from the facts. Ezte. nora acta indicant interiorc& ,, __ 
.creta. 8 Co. 146. It is a univer. 
sal rule that a man shall be taken to 
intend that which he does, or is the 
necessary and immediate c0nse

quence of his act, 3 M. & S. 15; 
Hale, P. C. 229; in cases of homi • 
cide, therefore, malice will generally 
be inferred by the law. Vide Malit:e, 
and Jacob's Intr. to the Civ. Law, 
Reg. 70; Dig. 24, 18. 

2. In order to make a contract, 
there must be an intention to make 
it; a person non compos mentis, 
who has no contracting mind, cannot 
therefore enter into any engagemeot 
which requires an intention; for to 
make a contract the law requires a 
fair and serious exercise of the rea· 
soning faculty. Vide Gift,. Occ:w
paney. 

S. In wills and testaments the 
intention of the testator must be 
ftSthered from the whole instrument. 
3 Vas. 105; and a codocil ought to 
be taken as a part of the will. 4 Yes. 
610; and when such intention is 
ascertained, it must prevail, unlea 
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it be in opposition to some unbending should deny them fire and water, the 
rule of law. 6 Cruise's Dig. 2V6; two necessary elements of life. 
Rand. on Perp. 121; Cro. Jac. 415. INTERDICTION, ciftl lall1, i. 
" It is written," eay. Swinb. p. 10, a legal restraint upon a penon· in
"that the will or meaning of the capable of managing his estate, be. 
testator, is the queen or empreea of cause of mental incapacity, from 
the testament; because the will doth signing any deed or doing any act 
rule the testament, enlarge and res· to his own prejudice, without the 
train it, and in every respect mode. consent of his curator or interdictor. 
rate IlOd direct the same, and is Interdictions are of two kinds, vol. 
indeed the very efficient cause untary or judicial. The first' is 
thereof. The will therefore and uauaUy executed in the form of an 
meaning of the testator ought before obligation by which the obligor bind. 
all things to be sought for diligently, himself to do no act 'which mayaffilct 
and, being found, ought to be obo his estate without the consent of 
served faithfully." 6 Pet. R. 68. certain friends or other penons 

Vide, generally, 81. Com. Index, therein mentioned. The latter, or 
h. t.; 2 Stark. Ey. h. t.; Ayl. Pando judicial interdiction is imposed by a 
95; DllOe's Ab. Index, h. t.; Rob. sentence of a competent tribunal, 
Fr. Conv. 30. As to intention in which disqualifies the party on ac. 
changing a residence, see article In. count of imbecility, madness, or 
ltGbitant. prodiplity, and deprives the penon 

INTER CANEM ET LUPUM. interdicted of the right to manage 
Literally, between the dog and the his affilirs and receive the rents and 
wolf. Metaphorically, the twilight; profits of his estate. 
because then the dog seeks his The Civil Code of Louisiana makes 
rest, and the wolf his prey. 3 Inst. the following provisions on this sub-
68. ject: 

INTERDICT, ciftZ laID, among Art. 382. No penon above the 
the Romans was an ordinance of the age of majority, who is subject to an 
pnetor which forbade or enjoined the habitual state of madness or insanity, 
parties in a suit to do something par. shall be allowed to take charge of 
tieularly specified, until it should be his own person or to administer hi. 
decided definitely who had the estate, although such person shall, at 
right in relation to it. Vide l1fiunc. times, appear to have the poaaesaion 
CiOli. of'his reason. 

INTERDICT or INTERDIC. 383. Every relation haa a right 
TION, eeele,. lall1, is an ecclesias- to petition for the interdiction of a 
tical censure by which divineservicea relation; and 80 has every husband 
rAre prohibited either to particular a right to petition for the interdiction 
persons or particular places. These of his wife, and every wife of her 
tyrannical edicts, issued by eccle. husband. 
siastil.'.al powers, have never been in 884. If the insane person haa no 
force in the United States. relations and is not married,orif his 

INTERDICTED OF FIRE relations or consort do not act, the 
AND WATER. Formerly those interdiction may be solicited by any 
persons who were banished for some stranger, or pronounced ez oJIicio by 
crime, were interdicted of fire and the judge, after having heard the 
water; that is by the judgment counsel of the person whose inter. 
order was given that no man should diction is prayed for, whom it shall 
receive tbem into his house, bllt . be the duty of the judge to name, if 
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ODe be. not already named by the in New.Orleana, or made known by 
party. advertisements at tile door of the 

Stili. Every interdiction shall be court-house of the pariah of the domi· 
pronounced by the judge of the parish cil of the person interdicted, both iii 
of the domicil or resideoce of the per. the French and English languages; 
IIOD to be interdicted. and this duty is impoeed upon him 

386. The acts of madness, insaD' who shall be appointed curator of the 
ity or fury, must be p"?vecJ to the person interdicted, and shall be per
satisfaction of the judge, that he may formed within a moDth after the date 
be enabled to pronounce the interdic- of the interdiction, under the penalty 
tion, and his proof may be establish· of being answerable for all damagee 
ed, as well by written as by parol to such persons as may, through ig. 
evidence; and t~ judge may more- norance, have contracted with the 
over interrogate or cause to be inter. person interdicted. 
rogated by any other person com· 392. No petition for interdiction, it 
missioned by him for that purpose, the same shall have ODce been reject. 
the person whose interdiction is peti. ed, shall be acted upon again, uDless 
tioned for, or cause such persOn to be new facts, happening posterior to the 
examined by physicians, or other sentence shall be alleged. 
skilful persons, in order to obtain 393. The interdiction takes place 
their report upon oath on the real from the day of preaenting the peti. 
situation of him who is stated to be of tion for the same. 
unsound mind. 394. All acts done by the person 

3~7. Pending the isaue of'the peti. interdicted, from the date of the filing 
tion for interdiction, the judge may, the petition for interdiction until the 
if he deema it proper, appoint for the day when the same is pronounced, 
preservation of ' the movable, and for are null. 
the administration of the immovable . 395. No act anterior to the peti. 
estate of the defendant, an adminis- tion for the interdiction, shall be 
trator p"o ""'pore. annulled, except where it shall be 

388. Every judgment, by which proved that the cause of such inter
an interdiction is pronounced, shall diction notoriously existed at the 
be provisionally executed, notwith· time when the deeds, the validity of 
standing the appeal. which is contested, were made, or 

389. In case of appeal, the appel. that the pl\rty who contracted with 
late court may, if they deem if ne· the lunatic or insane person, could 
ceasary, proceed to the hearing of not have been deceived as to the sit· 
new proofs, and queation or cause to uation of his mind. 
be questioned, as above provided, the Notoriou.zr, in this article, means 
person whose interdiction is petitioned that the insanity was generally known 
ror, in order to ascertain the state of by the persons who saw and convers-
his mind. ed with the party. 

390. On every petition for inter. 396. Aller the death of a person, 
diction, the costs shall be paid out of the validity of acts done by him caD· 
the estate of the defendant, if he not be ('.aotested for cause of insanity , 
shall be interdicted, I\od by the peti. unless his interdiction was pronounced 
tioner, if the interdiction prayed for or petitioned for, previous to the deeth 
shall not be pronounced. of such person, except in eases in 

391. Every sentence of interdic. which mental alienation manifested 
tion shall be published three times, in itself within ten days previous to tbe 
at least two of the newspapers printed decease, or in which the proof of the 
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want of reason results frolll the act 402. The penon interdicted is, in 
itself which is contested. every respect, like the minor who 

397. Within a month, to reckon has not arrived at the age of puberty, 
from the date of the judgment of in. both as it respects his person and 
terdiction, if there has been no appeal estate; and the rules respecting the 
from the same, or if there has been guardianship of the minor, concern· 
an appeal, then within a month from ing the oath, the inventory and the 
the confirmative 88Dtence, it shall be security, tbe mode of administering, 
the duty of tbe judge of the parish of. the sale or-the estate, the commission 
the domicil or residence of tbe person on the revenues. the excuses, the ex· 
interdicted. to appoint a curator to his clusion or deprivation of tbe guardian. 
person and estate. ship, mode of rendering the accounts, 
. 398. This appointment is made and the other obligations, apply with 
according to the same forms as the respect to the person interdicted. 
appointmeDt to the tutorship of mi. 403. When any of the children of 
nors. the person interdicted is to be mar· 

After the appointment of the cura· ried, the dowry or advance of money 
tor to the person interdicted, the duties to be drawn from his estate, is to be 
of the administrator. pro tempore, if regulated by the judge, with the 
he shall not have been appointed advice of a family meeting. 
curator, are at an end; and he shall (04. According to the symptoms 
give an account of his administration of the disease. under which the per. 
to the curator. son interdicted labours, and accord. 

399. The married woman. who is in~ to the amount of his estate, the 
interdicted, is of course under the judge may order that the interdicted 
curatorship of her husb!lnd. Never. person be attended in his own house, 
theless it is the duty of the husband, or that he be placed in a better· 
in such case, to cause to be appointed ing.house, or indeed if he be so de. 
by the judge, • curator ad litem; ranged as to be dangerous, he may 
who may appear for the wife in every order him to be confined in SIlfe cus
case when she may have an interest tody. 
in opposition to the interest of her 405. The income of the pp.rson 
husband, or oae of a nature to be interdicted shall be employed in mit~ 
pursued or defended jointly with his. igating his sufferings, and in accele. 

400. The wife may be- appointed rating his cure, under the penalty 
curatrix to her husband, if she has, against the curator of being removed 
in other respects, the necessary quali. in case of neglect. 
fications. . 406. He who petitions for the in. 

She is not bound to give security. terdiction of any person, and fails in 
401. No one, except the husband obtaining such interdiction, may be 

with respect to his wife, or wife with prosecuted for and sentenced to pay 
respect to her husband, the relations damages, if he shan have acted from 
in the ascending line with respect to motives of interest or passion. 
the relations in the descending line, (07. Interdiction ends with the 
and vice versa, the relations in thecau80 which gave rise to it. Never. 
descending line with respect to the theless the person interdicted cannot 
relations in the ascending line, can be resume the exercise of his rights, until 
compelled to act as curator to a per. after the definite judgment by which 
son interdictf'd more than ten years, a repeal of the interdiction is pro· 
after which time the curator may nounced. 
petition for his discharge. . (08. InterdictiQll can only be reo 
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'Yoked by the same solemnities which 2 Bl. Com. 144; 10 Vin. Abo M8 ; 
were observed in pronouncing it. Dane's Ab. Indez, h. t. 

40D. Not only lunatics and idiom INTEREST, ellltW., is the right 
are liable to be interdicted, but like- which a man has in a chattel real, 
wise all persons who, owing to eer· and more particularly in a future 
tam infirmities, are incapable of tak. term. It is a word of less efficacy 
ing care of their persons and admin· and eztent than estates, though, in 
istering their estates.. legal understanding, an interest e%-

Such persons shall be placed under tends to estates, rights and titles 
the care of a curator, w,ho shall be which a man has in or out of lands, 
appointed and shall administer in con- so that by a grant of his "hole in
formity with the rules contained in terest in land, a reversion as well 88 

the present chapter. the fee simple shall pass. Co.Litt.845 • 
. 410. The person interdicted can· INTEREST, contract., is the 

not be taken out of the state without, right of property which a man bas 
a judicial order, given on the recom·1 in a tblng, commonly called iuIIr· 
mendation of a family meeting, and able i,,'erut. It is not easy to give 
on the opinion delivered under oath ! an accurate definition of insurable 
of at least two physicians, that they: interest. The policy of commerce 
believe the departure necessary to the and the various complicated rigb1ll 
health of the person interdicted. I which different persons may have in 

411. There shall be appointed by the same thing, require that not only 
the judge a superintendent to the those who have aD absolute property 
person interdicted; whose dutx, it, in ships and goods, but those also 
shall be to inform the judge, at least who have a qualified property therein 
.once in three months, of the state of may be at liberty to insure them. 
the health of the person interdicted,! For example, when a ship is mort· 
and 'of the manner in which he is gaged, after the mortgage becomes 
treated. I absolute, the owner of the legal estate 

To this end, the superintendent has an insurable interest, and the 
shall have free access to the person mortgagor, on account of his eqtritr, 
i'!terdicted, whenever he wishes to see I has also an insurable interest. 2 T. 
him. R. IRS; I Burr. 4139; and ere 1 T. 

412. It is the duty of the judge to, R. 745; Marsh. Ins. h. 1.; 6 M. '" 
"isit the person interdicted, whenever W.224. A man may not only in
from the information he receives, he I sure his own life for the benefit of his 
shall deem it expedient. heirs or creditors, and assign the 

This visit shall be made at times benefit of this insursnee to others 
when the curator is not present. I having thus or otherwise an interest 

, 41 :1. Interdiction is not allowed on I in his life, but he may insure the life 
account of profligacy or prodigality. of another in which he may be inter-

Vide Ray's Med. Jur. ch. :l6; 1 ested. Marsh. Ins. Index, h. t.; 
Hagg. Bcd. Rep. 401; Committee; I Park, Ins. Index, h. t.; I Bell's 
Ha.bitual Drllnkard. Com. 629, 5th ed.; 9 East, R. 72. 

INTERESSE TERMINI, eltate., Vide l"",rancr. 
an interest in the term. A bore lease INTEREST, miener, is the 
of land does not vest any estate in benefit which a person has in tbe 
the lessee, but gives him a mere right matter about to be decided and whirh 
of entry in the tenement, which right I is in issue between the parties. By 
is called his interest in the term or \ the term benefit is here understood 
intertlle termini. Vide Co. Litt. 46; some pecuniary or other adftlltage, 
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which, if obtained, would increaae 
his estate. This interest renders 
... ch person incompetent to be a wit. 
aeas in such a caae. To disable a 
witness, his interest must be a legal, 
certain and immediate benefit in the 
e&Uae or matter in isaue, or in the 
r.ecord as an instrument of evidenCe. 
1 Phil. Ev. 36; Stark. Ev. pt. 4, p. 
744; and must have been acquired 
without fraud. 3 Camp. R. 380; 1 
M. & S. 9; 1 T. R. 37. It must 
be a l~gal interest as contradistin· 
guished from mere prejudice or bias, 
arising from relationship, friendship, 
or any of the numerous motives by 
which a witness may be supposed to 
be influenced. Leach, 154; 2 St. 
Tr. 3lS4, 891; 2 Hawk. c. 46, s. 25. 
The interest must be a pre.mI, Ctr· 
taill, M.ted interest, and not uncer· 
tain and contingent. Doug. R. 1:i4; 
1 P. Wms. 287; 3 Serg. & Rawle, 
132; 4 Binn. R. 83; 2 Yeates, R. 
200; 5 Johns. R. 256; 7 Mass. R. 
~5. A deposition of a witness, made 
O;t a time when he had no interest, 
who afterwards becomes interested, 
may be read in evidence. 1 Hoff. 
R. 21. The magnitude of the inter. 
est is altogether immaterial. D T. R. 
174; 2 Vern. R. 317 ; 2 Greenl. R. 
194; 11 Johns. R. 57. To the gen. 
eral rule that interest renders a wit· 
DelIS incompett>nt, there are some 
exceptions; lst. When the witness 
is reduced to a atate of neutrality by 
an equipoiae of interest the objection 
10 his testimony ceases. 7 T. R. 480, 
481, n.; 1 Bibb, R. 298; 2 Mass. 
R. 108; 2 Serg. & Rawle, 119.-
2d. In lOme cases the law admits the 
testimony of one interested, from the 
extreme necessity of the caae: upon 
this ground the aervant of a trades· 
mlln is admitted to prove the delivery 
ofgooda and the payment of money, 
without any relell8e from the masler. 
4 T. R. 490; 2 Lilt. Rep. 27. The 
objection to incompetency on the 
IfOUDd of interest may be removed 
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by an extinpishment oCthat interest 
by means ot a release, executed either 
by the witness or by those who have 
a claim upon him, or by payment. 
8tark. Ev. pt. 4, p. 757. See 5 
Benth. Rationale Jud. Ev. 628-692, 
where he combats the established 
doctrines of the law. Vide Balance; 
It&ttre.t. 

INTEREST FOR MONEY, ill 
contract., is the compensation which 
is paid by the borrower to the lender 
or by the debtor to the creditor for 
its use. It is proposed to consider, 
J, who is bound to pay interest; 2, 
who is entitled to receive it; 3, on 
what claim it is allowed; 4, what 
interest is allowed; 5, how it is com· 
puted; 6, when it will be barred; 
7. rate of interest in the different 
states. 

~ 1. Who i. bOtlfltllo pay inter. 
~.t. 1. The contractor himself, who, 
has agreed, either expressly or by 
implication, to pay interest, is or 
course bound to do 80.-2. Execu
tors, administrators, assignees of 
bankrupts or of insolvents, and trus· 
tees, who have kept money an unrea· 
80nable length of time, and have 
made or who might have made it 
productive. are chargeablfl with in
terest. 2 Ves. 85; 1 Bro. C. C. 
359; Id. 375; 2 Ch. Cas. 235; 
Chan. Rep. 389; 1 Vern. 197; 2 
Vern. M8; 8 Bro. C. C. 73; Id. 
433; 4 Yes. 620; 1 Johns. Ch. R. 
:;08; Id. 527, 535, 6; Id. 620; 1 
Desaus. Ch. R. 193, n.; Id. 208; 1 
Wash. 2; 1 Binn. R. 194; 3 Munr. 
198, pl. 3; Id. 289, pl. 16; 1 Serg. 
& Rawle, 241; 4 Deseus. Ch. Rep. 
463; I) Munr. 223, pl. 7, 8; 1 Yes. 
jr. 236; Td. 452; Id. 89; 1 Atk. 
90; see 1 Supp. to Yes. jr. 30; 11 
Yes. 61; 15 Ves. 470; 1 Ball & 
Beat. :l30; 1 Supp. to Ves.jr.127. 
n. 3; 1 Jac. & Walk. 140 ; 3 Merlv. 
43; 2 Bro. C. C. 156; 5 Yes. 839; 
7 Yes. 152; 1 Jac. & Walk. 122; 
1 Pick. 530; 13 Mass. R. 232; a 
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Call, 638; 4 Hen. & Mum. 416; 2 See 1 Campb. 50; 1, Dall. au; i 
Esp. N. P. C. 702; 2 Atk. 106; 2 Stark. Ev. pt. iv. 787. 
Dall. 182; 4 Serg. & Rawle, 116; Secondly. On i_plied COIdraeCa. 
1 Dall. 349; 3 Binn. 1121. As to 1. On money lent, or laid oat for 
the distinction between executors and another's use. Bunb. 119; ~ BL 
trustees, see Mr. Coze's note to Fel. Rep. 761; S. C. 3' Wils. 206; I 
lowes v. Mitchell, 1 P. Wms. 241; Burr. 1077; 5 Bro. Pari. Ca. 71 ; 
1 Eden, 357, and the cases there 1 Ves. jr. 63; 1 Dall.349; 1 BinD. 
collected.-3. Tenant for life mut!l. 488; 2 Call, 102; 2 Hen. & Mum. 
pay interest on encumbrsnces on the 381; 1 Hayw. 4; 3 Caines's Rep • 

. estate. 4 Ves. 33; 1 Vern. 404, n. 226,234, 238, 245; see 3 JoIma. 
by Raithby. In Pennsylvania the ,Cas. 303; 9 Johns. 71; 3 Caioes'. 
heir at law is not bound to pay Rep. 266; 1 Conn. Rep. 32; 7 
interest on a mortgage given by his Mass. 14; 1 Dall. 349; 6 Binn. R. 
ancestor. 4. In Massachusetts a bank 163; Stark. Ev. pt. iv. 789, D. (y). 
is liable independentl y of the statute of and (z); 11 Mass. 504. 
1809, c. 37, to pay interest on their 2. For goods sold and deliver
bills, if not paid when presented for ed, after the customary or stipulated 
payment. 8 Mass. 445.-5. Reve. term of ~redit has expired. Doug. 
nue officers must pay interest to the 376; 2 B. & P. 337; 4 Dall. 289; 
{Jnited States from the time of reo 2 Dall. 193; 6 Binn. 162; 1 Dan. 
ceiviog the money. 6 Binney's Rep. 265, 349. 

, 266. 8. On bills and notes. If payable 
§ 2. WAo are entitled to recm,e at a future.day certain, after due; if 

i"tereat. 1. The lender upon an ex· payable on demand, after demand 
press or implied contract.-2. An made. Bunb. 119; 6 Mod. 138; 1 
executor was not allowed interest in Str. 649; 2 Ld. Raym. 733 ; 2 Burr. 
a case where money due to his testa. 1081; 6 Ves. jr. 133; 15 Serg. & 
trix was out at interest, and before R.264. Where the terms ofa pro
money carne to his hands, he ad. missory note are, that it shall be pay
vanced his own in payment of debts able by instalments, and on the failure 
of the testatrix. Vin. Ab. tit. In. of any instalment, the whole is to 
terest, C. pI. 13. In Massachusetts become due, interest on the whole 
a trustee of property placed in his becomes payable from the first de
hands for security, who was obliged fault. 4 Esp. 147. Where by the 
to advance money to protect it, was terms of a bond, or a promissory note, 
allowed interest at the compound rate. interest is to be paid annually, and 
16 Mass. 228. the principal at a distant day, the 

§ 3. 0,. IDAat claima allOtDed. interest may be recovered before the 
First, on expresscontract8 i secondly, principal is dUf!. 1 Binn. 165; 2 
on implied contracts; and, thirdly, Mass. 568; 3 Mass. 221. 
on legacies. 4. On an account stated, or other 

First, on ezpren cOfltract.. 1. liquidated sum, whenever the debtor 
When the debtor expressly under. knows precisely what he is to pay, 
takes to pay interest, he or his per. and when he is to pay it. 2 Black. 
sonal representatives having assets, Rep. 761; S. C. 3 Wils. 205; 2 
are bound to pay it. But if a party Ves. 365; 8 Bro. ParI. C. 561; 2 
has accepted the principal, it has Burr. 1085; 5 Esp. N. P. C. 114; 2 
been determined that he cannot reo Com. Contr. 207; Treat. Eq. lib. 5, 
cover interest in a separate action. c. I, s. 4; ~ Fonb. 438; 1 Hayw. 
1 Esp. N. P. O. 110; 3 Johns. 220. 173; 2 CoJ:, 219; 1 V. & B. 345; 
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1 Supp. to Ves. jr. 194; Stark. Ev. dealing between the parties, a pro
pt. iv. 789, D. (a). mise to pay interest ia implied. 1 

6. On the arrears of an annuity Campb. 50; Id. 6:.1; 3 Bro. C. C. 
secured by a specialty. 14 Vin. Ab. 4:16; Kirby, 207. 
46d, pl. 8; 3 Atk. 579; 9 Watts, Thirdly, Of intere.t on ltgacie •• 
R. 5:10. 1. On .pectflc legacie.. Interest on 

6. On a deposit by a purchaser, specific legacies is to be calculated 
which he is entitled to recover back, from the date of the death of testator. 
paid either to a principal, or an auc· • Ves. sen. 56:1; 6 Ves. 345; 6 
boneer. Sugd. Vend. ;,27; a Campb. Binn. 475; :I Munr. 10.-:l. A gen. 
25i; 5 Taunt. 62l). Sed vide 4 eral legacy when the time of pay. 
Taunt. 334,341. ment is nol named by the testator is 

7. On purchase.money, which has not payable till the end of one year 
lain dead, where the vendor cannot after testator's death, at which time 
make a title.· Sugd. Vend. 3:.17. the interest commences to run. 1 

8. On purchase-money remaining Ves. jr. :i66; I Sch. & Lef. 10; 5 
in purchaser's hands to payoff en· Binn. 475; 13 Ves. 3a3; 1 Yes. 
cumbrances. 1 Sch. & Let: 134. 308; 3 Yes. & Bea.18:!. But where 
See 1 Wash. 125; .... unf. 34:.1; 6 only the interest is given, no ny, 
Binn. 435. • ~ . . ment will be due till the end 0 the-

9. On judgrnc~" , 14 Vin. second year, when the interest will 
Abr. 458, pl. 15; '9I8aU. 251; 2 begin to run. 7 Ves. 89.-3. Where 
Yes. 162; 5 Binn. R. 61; Ib.220. a general legacy is given, and tho 
In Massachusetts the principal of a time of payment is named by the tea
judgnaent is recovered by execution; tator, interest is not allowed before 
for tho interest the plaintiff must bring the arrival of the appointed period of 
an action. 14 Mass. 239. payment, and that notwithstanding 

10. On judgments affirmed in a the legacies are vested; Pree. in 
higher court. 2 Burr. 1097; 2 Str. Chan. 3:n. But when that period 
931 ; 4 Burr. 2128; Dougl. 752, n. arrives, the legatee will be entitled, 
3; 2 H. BI. 267; Id. 284; :l Carnpb. although the legacy be charged upon 
428, n.; 3 Taunt. 503 ; 4 Taunt. ao. a dry reversion. 2 Atk. lOS. See 

11. On money obtained by fraud, also Daniel's Rep. in Exch. 84; 3 
or where it has been wrongfully de- Atk. 101 ; 3 Ves. 10; 4 Ves. 1 ; 4 
tained. 9 Mass. 504; 1 Campb. 129; Bro. C. C. 149, n.; S. C. 1 Cox, 133. 
3 Cowen, 426. Where a legacy is given payable at 

12. On money paid by mistak!", or ~ future day with interest, and the 
recovered on a "Did execution. 1 legatee dies before it becomes payable, 
Pick. 212; 9 Serg. & Rawle, 409. the arrears of the interest up to tho 

13. Rent in arrear bears interest, time of his death must be paid to hi. 
unless lInder special circumstances, personal representatives. McCIel. 
which may be recovered in action, 1 Exch. Rep. 141. And a bequest ofa 
Yeales, 72; 6 Binn. 159; 4 Yeales, sum to be paid annunlly for life bears 
264; but no distress can be made for interest from the death of testator. Ii 
such interest. 2 Binn. 246. Inter. Binn. 475.-1. Where the legatee is 
est cannot, however, be recovered for a child of the testator or one towards 
arrears of rent payable in wheat. 1 whom he has placed himself in loco 
Johns. 276. See 2 Call, 249; Id. parenti., the legncy beal'tl interest 
263; 3 Hen. & Munr. 463: 4 Hen. from the testator's death, whether it 
& Muor. 470; 5 Muof. 21. be particular or residuary; vested, 

14. Where from the course of but payable at a future time, or con· 
-59 
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tingent, if the child have no mainte· will accumulate for the child's bene
nance. In that case the court will fit, until the principal becomes paya
do what, in common presumption, the ble. 3 Atk. 399; 3 Bro. C. C. 416 ; 
father would have done, provide nee 1 Bro. C. C. 386; 3 Bro. C. C. 60. 
cessaries for the child. 2 P. Wms. But to this rule there are some ex-
21; 3 Yes. :'!t:l7 ; Id. Ia; Bac. Abr. ceptions. 3 Yes. 730; 4 Bro. C. c. 
Legncics,K:J;Fonb.Eq.431,n.j.;1 :l2:J; 4 Madd. 276, 2t19; 4 Yes. 
Eq.Cas.Ab.301,pl.3;3Atk.432;1 498.-8. Where a fimd, particular 
Dick. Rep. 310; 2 Bro. C. C. 69; or residuary, is given upon a coo
Rand. Rep. 409. In case of a child tingency, 80 that the intennediate 
in !)entre ItJ mere, at the time of the interest undisposed of, tbat is to say, 
father's decease, · Interest is allowed the intermediate interest between 
only from its birtia. 2 Cox, 426. the testator's death, if there be DO 

Where maintenance or interest is previous legatee for life, or, if there 
given by the will, and the rate specie be, between the death of the previous 
tied, the legatee will not, in general, taker and the happening of the con· 
be entitled to claim more than the tingency, will sink into tbe residue 
maintenance or rate specified. 3 for the benefit of the next of kin or 
Atk. 697, 716; 3 Yes. 21'16, n.; e~ecutor of t tatar, if not be-
and see further as to interest in cases queath d by ut if not disposed 
of legacies to children, 16 Yes. of, for th of his residuary 
363; 1 Bro. C. C. 267; 4 Madd. legatee. 1 r. . C. 67; 4 Bro. 
R. 275; 1 Swanst.663; 1 P. Wms. C. C. 114; Meriv. 384; 2 Atk. 329; 
78a; 1 Vern. 251; 3 Yes. & Bea. Forr. 146; 2 Rop. Leg. 224.-9. 
183.-6. Interest is not allowed by Where a legacy is given by iJrune.. 
way of maintenance to allY other diate bequest whether such legacy be 
person tban the legitimate children of particular or residuary, and there is 
the testator, 3 Yes. 10; " Yes. 1; a condition to divest it upon the 
unless the testator has put himself in death of the legatee under twenty
loco parentis. 1 Sch. & Lef. 5, 6. one, or upon the happening of some 
A wife, 15 Yes. 301, a niece, 3 Yes. other event, with a limitation over, 
10, a grandchild, 16 Yes. 301, 6 and the legatee dies before twenty
Ves.546, l:l Yes. 3, 1 Cox, 133, one, or before such other event hap
are therefore not entitled to interest pens, . which nevertheless does take 
by way of maintenance. Nor is a place, yet as the legacy was payable 
legitimate child entitled to such inter. at the end of a year after the testa
est if he have a maintenance; ale tor's death, the legatee's represeota· 
though it may be leas than the amount tives, and not the legatee over, will 
of the interest of the legacy. 1 Schoo be entitled to the interest which &Co 

& Lef. !); 3 Yes. 17. Sed vide 4 crued during the legatee's life, until 
John. Ch. Rep. 103; 2 Rop. Leg. the happening of the event which 
202.-6. Where an intention though was to divest tbe legacy. 1 P. Wma. 
not e"pressed is fairly inferable from 500; 2 P. Wms. 604; Ambl. «8; 
the will, interest will be allowed. 1 5 Yea. 3M; Id.622.-10. Wberea 
Swanst. 561, nole; Coop. 14:J.-7. residue is given, 80 as to be vested 
Interest is not allowed for mainte. but not payable at the end of the 
nance, although given by immediate year from the testator's death, but 
bequest for maintenance, if the parent upon the legatee's attaining twenty. 
of the legatee, who is under moral one, or upon any other contingency, 
obligntion to provide for him be of lind with a bequest over divesting the 
sufficient ability, so that the interest legacy, upon tbe legatea's dying un-
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der age, or upon the happening of the 
contingency, then the legatee's repre
sentatives in the former case, and 
the legatee himself in the latter, shall 
be entitled to the interest that became 
due, during the legatee's life, or until 
tbe happening of the contingency. 2 
P. Wms. 419; 1 Bro. C. C.81 ; Id. 
335; 3 Meriv. 3:36.-11. Where a 
residue of personal estate is given 
generally, to one for life with reo 
mainder over, and no mention is 
made by the testator respecting the 
interest, nor any intention to the con· 
trary to be collected from the will, 
the nde appears to be now settled 
that the person taking for life, is en· 
titled to interest from the death of the 
testator, on such part of the residue 
bearing interest, as is not necessary 
for the payment of debts. And it is 
immaterial whether the residue is 
only given generally, or directed to 
be laid out with all convenient speed 
in funds or securities, or to be laid 
out in lands. See 6 Ves. 520; 9 
Ves. 649, 553; 2 Rop. Leg. 234; 
9 Ves. 89.-12. But where a resi. 
due is directed to be laid out iii land, 
to be settled on one for life, with re
mainder over, and the testator directs 
the interest to accumulate in the mean 
time, until money is laid out in lands, 
or otherwise invested on security, the 
accumulation shall cease at the end 
of one year from the testator's death, 
and from that period, the tenant for 
life shall be entitled to the interest. 
6 Ves. 620; 7 Ves. 95; 6 Ves. 528; 
lb. 629; 2 Sim. & Stu. 896.-13. 
Where no time of payment is men· 
tioned by the testator, annuities are 
considered as commencing from the 
death of' the testator; and conse
quently the first payment will be due 
at the end of the year from that 
event; if, therefore, it be not made 
then, interest, in those cases wherein 
it is allowed at all, must be computed 
from that period. 2 Rop. Leg. 249 ; 
I} Binn. 476. See 6 Mass. 37. 
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~ 4. As to the quCl1llna or ataOtnd 
of'interest allowed. 1, During what 
time; 2, Simple interest; 3, Com
pound interest; 4, In what cases 
given beyond the penalty of a bond; 
5, When foreign interest is allowed. 

First. During ",Ao.t time. 1. ID 
actions for money had and received, 
interest is allowed in Massachusetts 
from the time of serving the writ. 1 
Mass. 436. On debts payable 00 
demand, interest is payable only 
from the demand. Addis.lS7. See 
l:l Mass. 4. The words" with in
terest for the same," bear interest 
from date. Addis. 323, 4; 1 Stark. 
N. P. C. 45~; Ibid. 507.-2. The 
mere circumstance of' war existing 
between two nations, is not a suffi. 
cient reason for abating interest 00 
debts due by the subjects of one bel. 
Iigerent to another. 1 Peters's C. 
C. R. 524; but a prohibition of all 
intercourse with an enemy during 
war, fumishes a soun4 reason for the 
abatement of interest until the return 
of peace. lb. See on this subject, 
2 Dall. 132; 2 DalL 102; 4 Dall. 
:l86; 1 Wash. 172; 1 Call, 194; 
3 Wash. C. C. R. 396; 8 Serg. & 
Rawle, 103; Post. ~ 7. 

Secondly. Simple inltre". 1. In. 
terest upon interest is not allowed 
except in special cases, 1 Eq. Cu. 
Ab. 287; Fonbl. Eq. b. 1, c. 2, ~ 4, 
note (a); U. S. Dig. tit. Accounts, 
IV. ; and the unif'orm current of deci. 
sions is against it, as being a hard, 
oppressive ~xaction, and tending to 
usury. 1 Johns. Ch. R. 14; Cam. 
& Norw. Rep. 361. 

Thirdly. Compotmd intere". 1. 
Where a partner has overdrawn the 
partnership funds, and refuses. when 
called upon, to account, to disclose 
the profits, recourse would be had to 
compound interest as a substitute for 
the profits he might reasonably be 
supposed to have made. 2 Johns. 
Ch. R. 213.-2. When executors, 
administrators, or trustees convert, 
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the trust money to their own uee, or 
employ it in business or trade, they 
are cbargeable with compound inte
rest. 1 Johns. Ch. R. 6:40.-:1. In 
an action to recover the annual inte
rest due on a promissory note, inte· 
rest will be allowed on each year's 
interest until paid. 2 MI188. 568; 8 
Mass. (51). See as to charging com· 
pound interest the following cases: 
1 Johns. Ch. Rep. 550; Cam. & 
Norw. 361; 1 Binn. 165; 4 Yeates, 
:120; 1 Hen. & Munr. 4; 1 Vin. 
Abr. 457, tit. Interest, (C); Com. 
Dig. Chancery, :1 S 3; 3 Hen. & 
Munf. 89. An infant's contract to 
pay interest on interest, after it has 
accrued, will be binding ,upon him, 
when it is for his benefit. I Eq. Cas. 
Ab. 286; 1 Atk. 48Y; 3 Atk. 613 ; 
Newl. Contr. 2. 

Fourthly. Wlam giDen beyond tile 
penalty of 4 bond. 1. It is a gene. 
ral rule that the penalty of a bond 
limits the amount of the recovery. 
2 T. R. 388. But in some caaes the 
interest is recoverable beyond the 
amount of the penalty. The rec0-

very depends on principles of law, 
and not on the arbitrary ad libitvm 
discretion of a jury. 3 Caines's Rep. 
49.-2. The exceptions are where 
the bond is to account fOr moneys to 
be received; :2 T. R. 388; where 
the plaintiff is kept out of his money 
by writs of error; 2 Burr. 1094; 2 
Evans's Poth. 101, 2; or delayed by 
injunction, 1 Vern. 349; 16 Vin. 
Abr. 303; if the recovery of the. 
debt be delayed by the obligor, 6 Ves. 
92; 1 Vern. 349; Show. P. C. J5; 
if extraordinary emoluments are de
rived from holding the money, 2 Bro. 
P. C. 251; or the bond is taken onlv 
ft8 a collateral security, 2 Bro. P. C. 
333; or the action be on a judgment 
recovered on a bond, 1 East, R. 436 ; 
see also 4 Day's Cas. 30; 3 Caines's 
R. 49; 1 TallOt. 218; 1 MI188. 308 ; 
Com. Dig. Chancery, 3 S 2; Vin. 
Abr. Interest, E.-3. Bllt these ex· 

INT 

ceptions do not obtain in the admin
istration of the debtor's asaets, where 
his other creditors might be injured 
by allowing the bond to be rated be
yond the penalty, 5 Ves. 329; Bee 

Vin. Abr. Interest, C. pI. 5. 
Fifthly. '-Hell forejgn inter-ell u 

allolDed. 1. The rate of inwreat 
allowed by law where the contract is 
made, may, in general, be recovered ; 
hence where a note was given in 
China, payable eighteen months after 
date, without any stipulation respect. 
ing interest, the court allowed the 
Chinese interest of one per cenL per 
month from the expiration of the eigh
teen months, 1 Wash. C. C. R. 253.-
2. If a citizen of another state,adnmce 
money there for the benefit of a citi
zen of the state of Massachusetts, 
which the latter is liable to reim
burse, the former shall recover inter
est, at the rate established by the 
laws of the place where he lives. 12 
Mass. 4. See further, 1 Eq. Cas. Ab. 
28"; 1 P. Wms. 395; 2 Bro. C. C. 
3; 14 Vin. Abr. 460, tit. Interest, 
(F). . 

9 4. HOlD comptl"d.-In casting 
interest on notes, bonds, &c. upon 
which partial payments have been 
made, every payment is to be fint 
applied to keep down the interest, 
but the interest is never allowed to 
form a part of the principal, 80 as to 
carry interest. 17 Mass. R. 417; 
1 Dall. 378.-2. When a partial 
payment exceeds the amount of in· 
terest due when it is made, it is cor· 
rect to compute tbe interest to the 
time of the first payment, add it to 
tbe principal, Jlubtract the paymeot, 
cast interest on the remainder to the· 
time of the second payment, add it 
to the remainder, and subtract the 
second payment, and in like man
ner from one payment to another, 
until the time of judgment. 1 Pick. 
194; 4 Hen. & Munr. 431 ; 8 Serg. 
& Rawle, 458; 2 Wasb. C. C. R. 
167. See 3 Wasb. C. C. R. 350; 
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Ibid. 396.--3. Where a partial pay. cent.;, and over nine months, to 
ment is made befare the debt is due, charge not more than eight per cent. 
it cannot be apportioned, part to the Aikin', Dig. 236. 
debt and part to the interest. AI if ArkaflltU. Six per centum per 
there be a bond for one hundred dol· annum is the legal rate of interest, 
lars, payable in one year, and, at the btU the parties may agree in writing 
ellpiration of six months, fifty dol. for the payment of interest not ex
lars be paid in. This payment shall eeediog ten per centum per annum, 
not be apportioned part to the prin. on money due and to become due on 
cipal and part to the interest, but at any contract, whether under seal or 
the end of the year, interest shall be not. Rev. St. c. 80, s. 1,2. Con. 
charged on the whole sum, and the tracts where a greater amount is reo 
obligor shall receive credit for the served are declared to be void. Id. 
interest of fifty dollars for six months. s.;, but this provision will not aft'eet 
1 Dall. 124. an innocent endorsee for a valuable 

~ 6. WAen intereM tDill be bar. consideration. Jd. s. 8. 
red.-I. When the money due is C01l1lecticut. Six per centum is 
tendered to the person entitled to it, the amount allowed by law. 
and he refuses to receive it, the in· De14tDare. The l~l amount of 
terest ceases. 3 Campb. 296. Vide interest allowed in this state is at the 
8 East, 168; 3 Binn. 295.-~. rate of six per centum per annum. 
Where the plaintiff was absent in Laws of Del. 314. 

,foreign parts, beyond seas, evidence Georgia. Eight per centum per 
of that fact may be given in evidence annum interest is allowed on allliqui
to the jury on the plea of payment, dated demands. 'I Laws of Geo. 270; 
in order to extinguish the interest 4 Jd. 488; Prince's Dig. 294, 295. 
during such .absence. 1 Call, 133. Rlinoi.. Six per centum per an· 
But see 9 Serg. & Rawle, 263.--3. num is the legal interest allowed 

, Whenever the law prohibits the pay. when there is no contract, but by 
ment of the principal, interest during agreement the parties may fix a grea-
the prohibition is not demandable. 2 ter rate. 3 Grift L. Reg. 4~3. 
Dall. 102; 1 . Peters's C. C. R. 524. Indiana. Six per centum per an· 
See also 2 Dall.132; 4 Dall. 286.- num is the rate'fixed by law, (ellcept 
4. If the plaintiff has aeceptM the in Union county,). On the following 
priJl{'ipal he cannot recover the in· funds loaned out by the state, namely, 
terest in a separate action. 1 Esp. Sinking, Surplus, Revenue, Saline 
N. P. C. 110; 3 Johns. 229. See 14 and College funds, seven per cent.; 
Wend. 116. on the common school fund, eight 

~ 7. Rate ~f imere'" allmDed by per cent. Act of January 31, 1842. 
latD in l/ae tliJItrent Male.. ,Kentuclty. Six per centum per 

. Alabama. Eight per centum per annum is allowed by law: There is 
annum is allowed. Notes not ex· no provision in favour of any kind of 
eeeding one dollar bear interest at the Joan. See Session acts 1818, p. 707. 
rateofonehundredpereentumperan. Louiaiana. The Civil Code pro
num. Some of the bank charters vides, art. 2893, as follows: Interest 
prohibit certain banks from charging is either legal or conventional. Legal 
more than six per cent. upoo bills of interest is fixed at the following rates, 
exchange; and notes negoeiable at to wit: at five per cent., on all sums 
the bank, not having more than six which are the object of a judicial de
months to run; and over six and un· mand, whence this is called judicial 
der nine, not more than seven per interest; and sums discounted by: 
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"nk.,. at the rate established by wares or mero~ ()I! any other 
their charters. The amount of con- personal estate whataoever, above the 
ventional interest cannot exceed ten value of six pounds for the uee or 
pel ceot. The same must be fixed forbearance of ODe hundred pounda 
in writing, and the testimonial proof for a year, and after that rate for a 
of it is not admitted. See also, art. greater or lesser sum, or for a longer 
1930 to 1939. or shorter time. ~ctofFebruary 12, 

Maine. Six per centum per an- 1791, So 1. Provided that notbing in 
num is the legal interest, and Rny this act shall extend to the lettiog or 
contract for more is voidable as to cattle, or other usages of a like ne
ttle excess, except in case of letting ture, in practice among farmers, or 
ciattle, and other usages of a like na- to maritime contracts among mer
ture, in practice among farmers, or chants, as bottomry, insurance, or 
maritime contracts among merchants, course of exchange, as hath been 
as bottomry, insuran~e or course of heretofore ueed. Id. So 2. 
exchange, as has been heretofore Net/) Jerlf!1l. Six per cent\lm per 
praeticed. Rev. St. T. 4, c. 69, annum is the interest allowed by law 
~§ 1,4. . for the loan of money, without any 

Maryland. Six per centum per exception. Statute of December 5, 
annum is the amount limited by law 1823. Harr. Comp.4S. 
in all cases. Net/) York. The rate is fixed at 

Mallach,a,.u.. The interest of seven per centum per annum. Rev-_ 
money shall continue to be at the Stst. part 2, Co 4, t. 3, So 1. Monied 
rate of six dollars, and DO more, upon institutions, subject to the safety-fund 
one hundred dollars for a year i and act, are entitled to receive the legal 
at the same rate for a greater or Iells interest, established, or which may 
lum, and for a longer or shorter time. thereafter be established, by the laws 
Rev. Stat. ch. 35, s. 1. of this state, on all loans made by 

Michigara. Seven per centum is them, or notes, or bills, by them &eve

the legal rateof interest i but on stipu- rally discounted or received in ,the 
lation in writing, interest is allowed to ordinary course of business i but on 
any amount not exceeding ten per all notes or bills by them discounted 
cent. on loans of money, but only on or received in the ordinary course of 
such loans.' Rev. St. 160,161. business which shall be mature in 

Mi •••• ppi. The legal interest is sixty-three days from the time of 
six per centum; but on all bonds, such discount, the said monied corpo
notes, or contracts in writing signed rations shall not take or receive more 
by the debtor for the bona .fide loan than at the rate of six per centum 
of money, espres.,ing therein the per annum in advance. 2 Rev. Stat. 
rate of interest fairly agreed on be- p.612. 
tween the parties for the use of money Nor" CaroliM. Six per centum 
80 loaned, eight per cent. interest is per annnm is the interest allowed by 
allowed. Laws of 1842. law. The banks are allowed to take 

Mauoun. When no contract is the Interest off at the time of makiDg 
made as to interest, six per centum a discount. 
per annum is allowed. But the par- Ohio. The legal rate of interest 
ties may agree to any higher tate, on all contracts, judgments or decrees 
Dot exceeding ten per cent. Rev. in chancery, is six per centum per 
Code, ~ 1, p. 833. annum, and DO more. 29 Ohio Stat. 

N,.", Hamp.hire. No person shall 451 i Swan's Coli. Laws, 466. A 
take interest (or the loan of money, contract to pay a higher rate ill good 
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(or principal and interest, and void maritime interest is understood the 
(or the exeea. Banks are bound to profit of mouey leDt on bottomry or 
pay twelve per cent. interest 00 all respondeDtia, which is allowed to be 
their notes during a suspension of greater than simple interest because 
specie payment. 37 Acts 30, Act o( the capital of the lender is put in 
February 26, 1839. Swan's Coil. 129. jeopardy. There is no limit by law 

PellMglfHJnia. Interest is allowed as to the amount which may be 
at the rate of six per centum per an· charged for maritime interest. It is 
num for the IMn or UII8 of money or fixed generally by the agreement of 
other commodities. Act of March 2, the parties. The French writers 
17~3; and lawful interest is allowed employ a variety of terms in order 
on judgments. Act of 1700, 1 to distinguish it according to the na. 
Smith's L. of Penn. 12. See 6 Watts, ture of the case. They call it i1lte. 
53; 12 S. & R. 47; la S. & R. rell, when it is stipulated to be paid 
2:l1; 4 Whart. 2~1 ; 6 Binn. 4:15; by the month, or at othtlr stated pee 
I Dall. 378; 1 Dall. 407.; 2 Dall. riods. It is a premium when a gross 
92 i 1 S. & R. 176 i 1 Binn. 488; sum is to be paid at the end of the 
2 Pet. 538; 8 Wheat. 355. voyage, and here the risk is the 

lUode l,'and. Six per centum principal object they have in view. 
per anllum is allowed for interest on When the sum is a per centage on 
loans of money. 3 Griff. Law Reg. the money lent, they call it e;rclw,.,e, 
116. considering it in the light of money 

South Caroliraa. Seven per ceo· lent at one place to be returned in 
tum per annum, or at that rate, is ale another, with a difference in amount 
lowed for interest. 4 Cooper's Stat. between the sum borrowed and that 
of S. C. 364. When more is re- which is paid, arising from the dif· 
served, the amount lent and interest ference of time and place. When 
may be recovered. 6 Id. 409. they intend to combine these various 

Tellfteuee. The interest allowed shades into one general denomination, 
by law is six per centum per annum. they make use of the term fllClriti.e 
When more is charged it is not reco· pro/il, to convey their meaning • 
.,erable, but the principal and legal Hall on Mar. Loans, 56, n. 
interest may be recovered. Act of INTERESTED CONTRACT, 
1836, c. 50, Car. & Nich. Comp. cieilla"" is one in which both par
.06, 407. ties have an interest; it is put in 

Yermont. Six per centum per an. opposition to a contract of mere bene
Dum is the legal interest. If more volence; the contracts of partner. 
be charged and paid it may be reco- ship. sale, hiring, exchange or barter, 
"ereel back in an action of assumpsit. are of this kind. Poth. Oblig. D. 12-
But these provisions do not extend CO'ltract. 
"to the letting of cattle and other INTERLINEATION, in COII

usages of a like nature among farm. tract., el1idtnce, is writing between 
ers, or maritime contracts, bottomry two lines. Interlineations are made 
or course of exchange, as has l,Jeen either btJore or after the execution 
customary." Rev. St. c. 72, s. 3, of an instrument. Those made be-
4, 5. fore should be noted previous to ita 

Yirt!'inia. Interest is allowed at execution; those made after are made 
the rate of six per centum per annum. either by the party in whose favour 
Act of 22 Nov. 1796, 1 Rev. Code they are, or by strangers. When 
ch. 209. made by the party himgelf, whether 

INTEREST, MARITIME. .By the interlineation be material or im-
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material, they render the deed void, INTERPRETATION, i.e the ez. 
1 Gall. Rep. 71, unless made with plication of a law, agreement, wiU, 
the consent of the opposite party. or other m.trument, which appean 
Vide 11 Co. 27 a; 9 Mass. Rep. obecure or ambiguous. The objec& 
307; 15 Johns. R. 293; 1 Dall. R. t)f interpretation is to find out or col· 
67; 1 Haist. R. 215; but see 1 Pet. lect the intention of the maker of 
C. C. R. 364; 5 Har. & John. 41; the instrument, either from his own 
2 L. R. 290; 2 Ch. R. 410; 4 Biog. words, or from other conjectures, oj' 
R. 123; Fitzg. 207, 22:i; Cov. on both. It may then be divided into 
Conv. Ev. 22. When the interline. three sorts, according to the difterent 
ation is made by a stranger, if it be means it makes use of for obtaining 
immaterial, it will not vitiate the in. its end. These three sorts of inter. 
suument, but if it be material, it will pretations are either literal, ratioaal, 
in gene~l avoid it. Vide Cruise, or mixed. When we collect the in. 
Dig. tit. 32, c. 26, s. 8; Com. Dig. tention of the writer from hill wont. 
Fait, F 1. The ancient rule, which only, as they lie before us, this i.e a 
js still said to be in force, id that an literal ieterpretation. When hill 
alteration shall be presumed to have words do not express his intentioa 
been made before the execution of perfectly, but either. exceed it, or 
the i~rument. Vin. Abo Evidence, fall sbort of it, so that we are to col. 
Q a 2; lb. Faits, U ; 1 Swift's Syst. lect it from probable or rational con· 
310; 6 Wheat. R. 4tH; 1 Haist. ject.ures only, this is rati0R41 inter. 
215; but other cues hold the pre. pretation; and when his words, 
sumption to be tbat a material inter. though they do express his intentiOD, 
lineation was made ofter the execu· when rightly understood, are in 
tion of an instrument, unless the con· themselves of doubtful meaning, aDd 
trary be proved. 1 Dall. 67. This we are forced to have recourse to 
doctrine corresponds nearly with the like conjectures to find out in wbat 
rules of the canon law OIl this subject. sense he used them; this sort of in· 
The canonists have examined it with terpretation is mired; it is partly 
care. Vide 18 Pick. R. 172; TonH. literal, and partly rational. 
Dr. Civ. Fr. liv. 3, t. 3, c.4, n. 115, According to the civilians tbent 
and article Eruure. are three sorts of iluerpretatioDB, the 

INTERLOCUTORY. This word authentic, the usual, and the doctri· 
is applied to signify something which nal. 1. The autla,ratic interpreta. 
is done between the commencement tion is that which refers to the legis
and the end of a suit or action which lator himself, in order to fix the 
decides some point or matter, which sense of the law. 2. When the 
however is not a final decision of the judge interprets the law so as to aCe 
matter in issue; as, interlocutory cord with prior decisions, the inter· 
_judgments, or decrees or orders. pretation is called fllVal. 3. It it 
Vide J"dflttleral. int"rIOCtllory. doctrinal when it is made agreeably 

INTERLOPERS. Per:tOns who to rules of science. The cornman
interrupt the trade of a company of taries of learned lawyers in this case 
merchants, by pursuing the same furnish the greatest asSistance. This 
business with tbem in the same last kind of interpretation is itself 
place, without lawful authority. divided into three distinct classes. 

INTERPLEADER, pror.tice.- Doctrinal interpretation is extensive, 
Vide Bill f!f Ifllerpiea.tUr, and 8 restrictive, or declaratory. 1st. It 
Vin. Ab. 419; Doct. PI. 247; 3 BI. is ezteufH! whenever the reason of 
Com. 44~; Com. Dig. Chancery, 3 the law has a more enlarged I6D86 
T; 2 Story, Eq. Jur. § 800. , 
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than ita terms, and it is cooseqlJently same act, whether they precede 01' 
applied to a cue which had not been follow it. 
explained. 2d. On the contrary, it 7. In case of doubt a clause ought 
is f'e&'nctifHl when tbe expressions to be interpreted against the person 
or the law have a greater latitude who stipulates any thing. and in dis. 
than its reason", 80 that by a restrict. charge of the person who contracts 
eel interpretation, an exception is the obligation. 
made in a cue which the law does 8. However general the tenns may 
DOt seem to have embraced. 3d. be in which an agreement is con
When the reason of the law and the ceived, it only comprises those thinga 
terms in which it is conceived agree, respecting which it appears, that the 
and it is only necessary to explain contracting parties proposed to COD· 

them to have the sense complete, tract, and not others which they 
the interpretation is declaratory. never thought of. 

The term interpretation is used 9. When the object of the agree-
by foreign jurists in nearly the same ment is universally to include every 
sense that we use the word construe- thing of a given nature, (une univer. 
tion, (q. y.) salite de choses) the general de-

Pothier, in his excellent treatise scription will comprise all partie
on Obligations, lays down the follow. ular articles. although they may 
iog rules for the interpretation of con, I not have been in the knowledge of 
tracts: the parties. We may state as an 

1. We ought to examine what was example of this rule an engagement 
the common intention of the contract. which I make with you to abandon 
ing parties rather than the grammat. my share in a succession for a cer· 
ical sense of the terms. tain sum. This agreement includes 

2. When a clause is capable of every thing which makes part of the 
two significations, it should be un· succession, whether known or not; 
derstood in that which will have our intention WRS to contract for the 
BOme operation rather than that in whole. Therefore it is decided that 
which it will have none. I cannot object to the agreement, 

3. Where the terms of a contract under pretence that a considerable 
ere capable of two significations, we property has been found to belong to 
ought to understand them in the the succession of which we had not 
sense which is most agreeable to the any knowledge. 
nature of the eontraet. 10. When a ease is expressed in 

4. Any thing, which may appear a contract on account of any doubt 
ambiguous in the terms of a con· which there may be whether the en· 
traet, may be explained by the com· gagement resulting from the contract 
mon use of those terms in the coun. would extend to such ease, the par, 
try where it is made. ties are not thereby understood to 

5. Usage is of so much authority restrain the extent which the engage. 
in the interpretation of agreements, ment has of right, in respect to all 
that a contract is understood to con. cases not expressed. 
lain the customary clauses although 11. In contracts as well as in tes
they are not expres.'!ed; in contracti. taments, a clause conceived in the 
bus tacite veniunt ell qUill sunt moria plural may be frequently distributed 
et consuetudinis. into several particular classes. 

6. We oughi to interpret one 12. What is at the end of a phrase 
clause by the others contained in the commonly refers to the whole phrase, 

VOL.r.-SO. 
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and not only to what immediately 
precedes it, provided it agrees in 
gender and number with the whole 
pbrase. 

For instance, if in the contract for 
sale of a farm, it is said to be sold 
with all the corn, small grain, fruita 
and wine that have been got ,hi. 
,ear, the terms, that have been got 
tki. ,ear, refer to the whole phrase, 
and not to the wine only, and conse
quently tbe old corn is not less ex· 
cepted than the old wine; it would be 
otherwise if it had been said, all the 
wine that has been got this year, for 
the expressian is in the singular, and 
only refers to tbe wine and not to the 
rest of tbe phrase. with which it does 
Dot agree in number. 

INTERPRETER. One employ. 
ed to make a translation, (q. v.) An 
interpreter should be sworn before he 
translates the testimony of a witness. 
4 Mass. 81; 5 Mass. 219; 2 Caines's 
Rep. 155.- A person employed be
tween 8n attorrJeY and client to act as 
interpreter, is considered merely as 
tbe organ between them, and is not 
bound to testify as to what he has 
acq1lired in those confidential commu· 
nications. 1 Pet. C. C. R. 356; 4 
Munf. R. :.173; 3 Wend. R. 337. 
Vide ()~fidential CommflnicatioM. 

INTEkREGNUM, polil.law. In 
. an established government, the period 

whicb elapses between the death of a 
sovereign and the election of another 
is called interregnum. It is also 
understood for the"vacancy created in 
the executive power, and for any va· 
cancy which occurs when there is no 
government. 
JNTERROGATOIR~ French 

larD, is an act, or instrument, which 
contains the interrogatories made by 
the judge to the person accused, on 
the facts which are the object of the 
accusation, and the answers of the 
accused. Poth. Proc. crim. s. 4, art. 
2, ~ ]. Vide Information. . 

INTERROGATORIES are mate· 

INT 

rial and pertinent questions, in writ
ing, to necessary points, not confess
ed, exhibited for the examination of 
witnesees or persons who are to give 
testimony in the cause. They are 
either original and direct on the put 
of him who produces the witneaes, 
or C1'OS8 and counter, on behalf of the 
adverse party, to examine wilDellel 
produced on the other side. Either 
party, plainti1f or defendant, may ex
hibit original or cross interrogatories. 
The form which interrogatories as
sume, is as various as the minds of 
of the persons who proPOlclnd them. 
They should be as distinct as possi. 
ble, and capable of a definite answer; 
and they should leave no loop holes 
for evasion to an unwilling witness. 
Care must be observed to put no 
leading questions in original inter
rogatories, for these always lead to 
inconvenience; and for scandal or 
impertinence, interrogatories will, 
under certain circumstances, be sup
pressed. Vide Will. on Interroga. 
tories, ptulim,· Gresl. Eq. Ev. pt. 
1, c. a, s. 1 j Vin. Ab. h. t.; Hind's 
Pr.317. 

INTERRUPTION, is the effect or 
some act or circumstance which stops 
the course of a prescription or act of 
limitations. Interruption of the use 
of a thing is natural or civil. NahmIl 
interruption is an interruption in fBct, 
which takes place whenevet by some 
act we cease truly to possess what 
we formerly possessed. Vide 4 Ma
son's Rep. 404; 2 Y. & Jarv. 286. 
Ci"il interruption is that which takes 
place by some judicial Bct, as the 
commencement of a suit to recover 
the thing in dispute, which gives no- " 
tice to the possessor that the thing 
which he possesses does not belong to 
him. When the title has once been 
gained by prescription, it will not be 
lost by any interruption of it for ten 
or twenty years. 1 lost. 113 b. A 
simple acknowledgment of a debt by 
the debtor, is a sufficient interruption 
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to cent the statute from ruDDing. INTROMISSION, Scold law, is 
In whenever aD agreement, ex· the assuming possession of property 
press or implied, takes place between belonging to another, either on legal 
the creditor and the debtor, between grounds, or without any authority; 
the possessor and the owner, which in the latter case, it is called triciou. 
admits the indebtedness or the right intromission. Bell's S. L. Diet. h. 1-
to the thing in dispute, it is considered INTR USION, eatatea, torta.
a civil conventional internlption When an ancestor dies seised of any 
which prevents the statute or the estate of inheritance, expectant upon 
right of prescription from running. an estate for life, and then the tenant 
Vide3BurgeontheConft.ofLaws, 6;1. dies, and between his death and the 

INTERVENTION, civil lav:, is entry of the heir, a stranger unlaw. 
the act by which a third party be· fully enters UPOD the estate, this is 
comes a party in a suit pending be- called an intrusion. It differs from 
tween other persons. The intervene an abatement, for the latter is an 
tion is made either to be joined to the entry into lands void by the death of 
plaintiff, and to claim the same thing a tenant in fee, and an intrusion, as 
he does, or some other thing connect· already stated, is an entry into IftDd 
ed with it; or, to join the defendant, void by the death of a tenant for 
and with him to oppose the claim of years. F. N. B. 203; 3 Bl. Com. 
the plaintiff, which it is his interest to 169; Archb. Civ. Pl. 12; DaDe's 
defeat. Poth. Proced. Civ.lere part., Ab. Index, h. t • 

. ch. 2, s. 6, § 3. ID the English INTRUSIO~, remediea, is the 
ecclesiastical courts, the same term name of a writ brought by the owner 
is used in the same sense. When a of a fee simple, &c., against an in· 
third person, not originally a party truder. New Nat. Br. 453. 
to the suit or proceeding, but claim. INUNDATION, the overflow of 
jng an interest in the subject.matter waters by coming out of their bed. 
in dispute, may, in order the better to Inundations may arise from three 
protect such interest, interpose his causes; from public necessity, as in 
claim, which proceeding is termed the defence of a place it may be neces
interveDtion. 2 Chit Pro 492; 3 sary to dam the current of a stream 
Chit. Com. Law, 633; 2 Hagg. which will cause an inundation to the 
CoDS. R. 137; 3 PhiUim. R. 586; 1 upper lands; they may be occasion
Addams, R. IS; Ought. tit. 14; 4. ed by an invincible force, as by the 
Hagg. &cl. R. 67; Dunl. Ad. Pro accidental fall of il rock in the stream; 
74.; The intervener may come in at or they may result from the erections 
aDY stage of the cause, aDd e\'en after of works on the stream. In the first 
judgment, if aD appeal can be allow. case, the injury caused by the inun· 
ed on such judgment. 2 Hagg. dation, is to be compensated as other 
Cons. R. 137; 1 Bng. &CI. R. 4.80; injuries done in war; in the second, 
2 Eng. &CI. R. 13. as there was no fault of aDY ODe, the 

INTIMATION, citriZ law, is the loss is to be borDe by the uDfortunate 
name of any judicial act by which a owner of the estate; in the last, when 
DOtice ofa legal proceeding is given to the riparian proprietor is injured by 
some one; but it is more usually luch works as alter the level of the 
understood to mean the notice or water where it enters or where it 
summons which an appellant causes leaves the property on which they 
to be given to the opposite party that are erected, the person injured may 
the sentence will be reviewed by the recover damages for the injury thus 

. superior judge. caused to hia property by the munda-
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tion. 9 Co. 59; 4 Day's R. 244; 
17 &lrg. & Rawre, 3S3; 3 Mason's 
R. 17:l; 7 Pick. R. 198; 7 Cowen, 
R. 266; 1 B. & Ald. 258; 1 Rawle's 
R. 218; 5 N. H. Rep. 232; 9 Mass. 
R. 316; 4 Mason's R. 400; 1 Sim. 
& Stu. 20:J; 1 Coxe's R. 460. Vide 
Schult. Aq. R. 122; Ang. W. C. 
101; 5 'Ohio R. 322, 421; and 
art. Dam. 

TO INURE. To take e1Iect; as, 
the pardon inures. 

INVASION. ,The entry of a 
country by a public enemy, making 
war. The constitution of the United 
States, art. I, s. 8, gives power to 
congress "to provide for calling the 
militia to execute the laws of the 
Union, suppress insurrections and 
1'epe1 invasions." Vide lmurrection. 

INVENTION. A contrivance i 
o discO\'ery. It is in this sense this 
word is used in the patent laws of the 
United States. It signifies not some 
thing which has been found ready 
made, but which in consequence of 
art 'or accident has been formed: for 
the invention must relate to some new 
or useful art, machine, manufacture, 
or oomposition of matter, or some 
new, and useful improvement on any 
art, machine, manufacture, or compo
'sition of matter, not before known or 
used by others. Act of July 4, 
1~lJ6, 4 Sharsw. continuation of 
Story's L. U. S. 2606; 1 Mason, R. 
302; 4 Wash. C. C. R. 9. Vide 
Patml. By invention, the civilians 
understand the finding of some thing 
which had not been lost; they must 
either have been abandoned, or they 
must never have belonged to any 
one, as a pearl found on the sea shore. 
Lect. Erem. ~ 3fiO. 

INVENTIONES. This word is 
used in some ancient English char· 
ters to signify trealtlf'e-.trnfJe. 

INVENTOR. One who invents 
or finds out something. The patent 
laws of the United States, authorise 
• pa&ent to be issued to the original 

INV 

inventor; ifthe imention is suggest
ed by another, he is not the inventor 
within the meaning oftbose laws; but 
in that case the 8uggestion muat be 
of the specific process or DJIlC'hioe ; 
for a general theoretical augsestion, 
as that steam might be applied to the 
navigation of the air or water, with
out pointing by what specific process 
or machine that could be accomplish. 
ed, would not be such a suggestion 8S 

to deprive the person to whom it had 
been made from being considered u 
the inventor. Dav. Pat. cas. 429; 1 
C. & P. 558; 1 RUBB. & M. 187; .. 
Taunt. 770. 

INVENTORY. A list, schedule 
or enumeration in writing, contain
ing, article by article, the goods and 
chattels, rights and credits, and ill 
some cases, the lands and tenemeuts, 
of a person or persons. In its moat 
common acceptation, an inventory is 
a conservatory act which is made to 
ascertain the situation of an inle8-
tate's estate, the estate of an inaol. 
vent, and the like, for the purpoee ~ 
securing it to those entitled to it. 
When the inventory is made of goods 
and estates assigned or conveyed ia 
trust, it must include all the property 
conveyed. In case of intestate ... 
tates, 'it is required to contain oDI,. 
the personal property, or that to 
which the administrator is entitled. 
The claims due to the estate ought 
to be separated; those which are de.
perate or bad ought to be 80 return
ed. The articles ought to be set down 
separately, as already mentioned,and 
separately valued. 

The inventory is to be made in 
tlie presence or at least two of tbe 
creditors of the deceased, or legatees 
or next of kin, and, in their default 
and absence, of two honest persons. 
The appraisers must sign it, and 
make oath or affirmation that the 
appraisement is just to the beat of 
their knowledJlE!. Vide, generally, 
14 Vin. Ab. 465; Hac. Ab. &ecu· 
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ton, &c. E 11 ; 4 Com. Dig. 714; paekaae, with other particulars are 
Ayliffe's Pando 414; Ayliffe's Parerg. set forth. Marsh. Ins. 40S; Dane's 
[305]; Com. Dig. Administration, B Ab. Index, h. t. An invoice ought 
7; 3 Burr. 192:4; 2 Addams's Rep. to contain a detailed statement, which 
319; S. C.2 Eccles. R. 322; Lovel. should indicate the nature, quantity, 
on Wills, 38; 2 Bl. Com. 514; S quality and price of the things sold. 
Serg. & Rawle, ) 28; Godolph. 150; deposited, &c. 1 Pardess. Dr. Com. 
and the article Benefit of InDetltory. n. 24S. Vide Bill of Lading; and 

TO INVEST. contract.. To lay 2 Wash. C. C. R. 113; Id.I55. 
out money in such a manner tbat it INVOICE BOOK, commerce, ac
may bring a revenue; as, to invest count" is one in which invoices are 
money in houses or stocks. copied. 

INVESTITURE, ellatel, is the IOWA. The name of' one of the 
act of giving possession of lands by territories of the United States of 
actual seisin. When livery of seisin.. America. This territory was esta
was made to a person, by the com· blished by the act of' congress of 
mon law he was invested with the June 12th, 1838, Pamphlet Laws. 
whole fee; this, the foreign feudists 1837-18aS, p. 60. This act is the 
and sometimes our own law writen fundamental law of' the territory. 
call investiture, but generally speak. The government is organized as 
ing, it is termed by the common follows :-
law writers, the seisin of the fee. 2 ~ 1. That from and after the third 
Bl. Com. 209,313; Fearne on Rem. day of' July next, all that part of the 
223, n. (z). present territory of Wisconsin which 

INVITO DOMINO, crim. law. lies west of the Mississippi river, 
without the consent of the owner. and west of a line drawn due north 
In order to constitute larceny. the from the head waten or sources of 
property stolen, must be taken inrnto the Mississippi to the territorial line, 
domino. this is the very essence of shall, for the purpose of temporary 
the crime. Cases of considerable government, be and constituted a 
difficulty arise when the owner has. separate territorial government by 
for the purpose of' detecting thieves. the name of Iowa; and that from 
by himself or his agents, delivered and after the said third dayof' July 
the property taken, whether they are next, the present territorial govern. 
larcenies or not; the distinction seems ment of Wisconsin shall extend only 
to be this, that when the owner pro. to that part of the present territory 
cures the property to be taken. it is of Wisconsin which lies east of the 
not larceny; and when he merely Mississippi river. And after the said 
leaves it in the power of the defen. third day of July next, all power 
dant to execute his original purpose and authority of the government of 
of taking it, in the latter case it will Wisconsin, in and over the territory 
be considered as taken inmlo domino. hereby constituted shall cease: Pro. 
2 Bailey's Rep. 569; Fost. 123; 2 vided, that nothing in this act con
Russ. on Cr. 66,105; 2 Leach, 913; mined shall be construed to impair 
2 East, P. C. 666; Bac. Ab. Felony, the rigbts of person or property, now 
C; Alis. Prine 273; 2 Bos. & Pull. appertaining to any Indians within 
50S; and article Taking. the said territory so loOIt os such 

INVOICE, commerce. an aecount rights shall remain unextinguished 
of' goods or merchandise sent by mer· by treaty between the U nitro States 
chants to their correspondents at home and such Indians, or to impair the 
~r abroad, in which the marks of eaoh obligations of any treaty now hist. 

60· 
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ing between the United States and 
such Indians, or to impair 'or any 
wise to affect the authority of the 
government of the United States to 
make any regulations respecting such 
Indians, their lands, property, or 
other rights, by treaty or law, ot 
otherwise, which it would have been 
competent to the government to make 
if this act had never been passed: 
Provided, that nothing in 'this act 
cOntained shall be construed to inhibit 
the government of the United States 
from dividing the territory hereby 
established into one or more other 
territories in such manner and at 
such times as congress shall, in its 
discretion, deem convenient and pro
per, or from attaching any portion 
of said territory to any other state or 
territory of the United States. 

§ 2. That the executive power 
and authority in and over the said 
territory of Iowa shall be vested in 
a governor, who shall hold his offi<:e 
for three years, unless sooner re
moved by the president of the United 
States. The governor shall reside 
within the said territory, shall be 
commander-in-chief of the militia 
thereof, shall perform the duties and 
receive th~ emoluments of superin
tendent of Indian affitirs, and shall 
approve of all laws passed by th£' 
legislative assembly before they shall 
take effect i he may grant pardons 
for offences against the laws of the 
said territory, and reprieves for of
renCt'S a~Rinst the laws of the United 
States, un'i1 the decision of the pre
sident can be made known thereon i 
be shall commission all officers who 

I shall be "ppointed to office under the 
laws of the said territory, and shall 
take care that the laws be faithfully 
executed. . 

§ lie That there shnll be a secre
tarvof the said tf'rrifory, who shall 
resille therein, nnd hllid his office for 
four vears, unless sooner removed 
by the president of the United 

'lOW 

States i he shall record and preaerve 
all the laws and proceedings of the 
legislative assembly bereinalrer con
stituted, and all the acts and pro
ceedings of. the governor in his ex
ecutive department i he shall traDII
mit one copy of the laws and one 
copy of the executive proceedings, 
on or before .the first Monday in 
December in each year, to the pre
sident of the United States, and, 8t 
the same time, two copies of the 
laws to the speaker of the house of 
representatives, for the use of con
gress. And in case of the death, 
removal, resignation, or necessary 
absence of the governor from the 
territory, the secretary shall have, 
and he is hereby authorised and re
quired to execute and perfonn aU 
tbe powers and duties of the gover
nor during such vacancy or neces
sary absence, or until another gover
nor shall be duly appointed to fill 
such vacancy. 

§ 4. That the legislative power 
shall be vested in the governor aud 
a legislative assembly. The legis
lative assembly shall consist of a 
council and house of representatives. 
The council shall consist of thirteen 
members, having the qualifications 
of voters as hereinafter prescribed, 
whose tenn of service shall continue 
two years. The house of represen
tatives shall consist of twenty-six 
members possessing the same quali
fications as prescribed for the mem
bers of the council, and whose tenn 
of service shall continue one year. 
An apportionment shall be made .. 
nearly equal as practicable, amoag 
the several counties, for the election 
of the council and representatives, 
giving to each section of the territory 
representation in the ratio of its papa
ration, Indians excepted, as nearly as 
may be. And the said members of 
the council and house of rep1't'8ellta
tives shall reside in and be inhebil
ants of the district for which they 
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·may be elected. Previous to the first § 5. That every free white male 
election. the governor of the territory citizen of the United States, above 
.hall cause the censU8 or enumera· the age of twenty-one years, who 
lion of the inhabitants of the several shall have been an inhabitant of said 
counties in the territory to be taken, territory at the time of its ·organiza. 
and made by the sheriffs of the said tion, shall be entitled to vote at the 
counties, respectively, unless the first election, and shall be eligible to 
same shall have been taken within aoy office within the said territory; 
three months previous to the third but the qualifications of voters at all 
day of July next, and returns thereof subsequent elections, shall be such 
made by said sheriffs to the governor. as shall be determined by the legis. 
The first election shall be held at such lative assembly: Provided, that the 
time and place, and be conducted in right of suffrage shall be exercised 
such manner as the governor shall only by citizens of the United States. 
appoint and direct; and he shall at § 6. That the legislative power of 
the same time, declare the number the territory shall extend to all right. 
of members of the council and house ful subjects of legislation i but no 
of representatives to which each of law shall be passed interfering with 
the counties or districts are entitled the primary disposal of the soil; no 
under this act. The number of per. tax shall be imposed upon the pro
SODS authorised to be elected having perty of the United States; nor shall 
the greatest number of votes in each the lands or other property of non· 
of the said counties or districts for residents be taxed higher than the 
the council, shall be declared by the lands or other property of residents. 
said governor to be duly elected to All the laws of the governor and 
the said council; and the person or legislative as .. mbly shall be submit· 
persons having the greatest number ted to, and if disapproved by, the con· 
of votes for the house of representa· gress of the United States, the same 
lives, equal to the number to which shall be null and of no effect. 
each county may be entitled, shall § 7. That aU township officers, 
also be declared by the governor to and all county officers, except judi· 
be duly elected: Provided, the go. cial officers, justices of the peace, 
vernor shall order a new election sheriffs and clerks of courts, shall 
when there is a tie between two or be elected by the people, in such 
more persons voted for, to supply the manner as is now prescribed by the 
vacancy made by such a tie. And laws of the territory of Wisconsin, or 
the persons thus elected to the legis. 'as may, afier the first election, be 
lative assembly shall meet at such provided by the governor and legis
place, and on such day as he shall lative assembly of Iowa Territory. 
appoint; but thereafter the time, The governor shall Dominate and by 
place, and manner of holding and and with the advice and consent of 
conducting all elections by the peo- the legislative council, shall appoint 
pie, and the apportioning the repre· all judicial officers, justice of the 
sentation in. the several counties to peace, sheriffs, and all militia officera, 
the council and house of reprcsenta· except those of the staff, and all civil 
tives, according to population, shall officers not herein provided for. Va
be prescribed by law, as well as the cancies occurring in the recess of the 
day of the annual commencement of council. sholl be filled by appoint
the session of the said legislative mt'nts from the ~vernor, which shall 
8l1!18mbly; but no session in any expire at the end of the next session 
year shall exceed the term of savesty. of the legislative assembly; but the 
five days. 
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said governor may appoint, in the 
first instance, the aforesaid officers, 
who shall hold their offices until the 
end of the next session of the said 
legislative aBSembly. 

§ 8. That no member of the legis
lative 8BSembly shall hold, or be ap
pointed to, any office created, or the 
salary or emoluments of which shall 
have been increased, whilst he was a 
member, during the term for which 
he shall have been elected, and for 
one year after the expiration of such 
term; and no person holding a com
mission or appointment under the 
United S"tates, or any of its officers, 
except as a militia officer, shall be a 
member of the said council or house 
of representatives, or shall hold any 
office under the government of the 
said territOry. 

Vide Court. of tAe Unittd State •• 
IPSO FACTO, by the fact itself. 

This phraec is frequently employed 
to convey the idee. that something 
which has been done contrary to 
'law is void; for example, if a mar
ried man, during the life of his wife, 
of which he had knowledge, should 
marry a second woman, the latter 
marriage would be void ip,o facto ; 
that is, on that fact being proved, the 
second marriage would be declared 
.,oid all initio. 

IRE AD LARGUM, to go at 
large; to escape, Ot be set at liberty. 
Vide Ad ZargJ,m. 

IRONY, in rlaetoric, is a term 
derived from the Greek, which sig
nifies dissimulation. It is a refined 
species of ridicule, which under the 
mask of honest simplicity or of igno
rance, expoees the faults and errors 
of others, by seeming to adopt or de
fend them. In libels, irony may 

'convey imputations more effectually 
than direct assertion, and render the 
publication libellous. Hob. ~15; 
Hawk. B. I, c. 73, s. 4; 3 ChiL Cr. 
Law, 869; Hac. Ab. Libel, A 3. 

IRREGULARITY, practice, is 

IRR 

the doing or not doing that in the 
conduct ofa suit at law, which, COD

formably with the practice of the 
court, ought Ot ought not to be done. 
A party entitled to complain of irreg
ularity, should except to it previously 
to taking any step by him in the 
cause, Lom. 323, 333, because the 
taking of any such step is a riiver 
OrallY irregularity. 1 Boa. & Pull. 
342; 2 Smith's R. 391 ; 1 TaunL 
R. 68; 2 Taunt. R. 243; 3 East, 
R. 547; 2 New R. 609; 2 WilL 
R. 380. The court will, on motion, 
set aside proceedings for irregularity. 
On setting aside a judgment and exe
cution for irreguJarity, they have 
power to impose terms on the de
fendant, and will restraiD him from 
bringing an action of trespass, unless 
a strong case of damages appeara. 
1 Chit. R. 133, n; and see Baldw. 
R. 246. Vide 3 Chit. Pro 509, and 
Rtgu14r and irregular Pt'OCUB. In 
the canon law, this term is used to 
signify any impediment which pre
vents a man from taking holy orders. 

IRREPLEVISABLE, pracli«. 
This term is applied to tbose things 
which cannot legally be replevied; 
for example, in Pennsylvania, DO 

goods seized in execution or for taxes, 
can be replevied. 

IRRESISTIBLE FORCE. This 
term is applied to such an interposi. 
tion of human agency, as is, from its 
nature and power, absolutely uncon
trollable; as the inroads of a hostile 
army. Story on Bailm. § .25; .Lois 
des Bltim. pt. 2, c. 2, § 1. It diftim 
from innitable accidfttt, (q. v.); the 
latter being the efteet of physical 
causes, as, lightning, storms, and the 
like. 

IRREVOCABLE. That which 
cannot be revoked. A will may at 
all times be revoked by the same 
person who made it, he having a dis
posing mind; but the moment the 
testator is rendered incapable to make 
a will he can no longer revoke a 
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fonner will, because be waota a dia- 117; W oolr. on Wate .... 38; 4 Pick. 
posing miod. Lelte~ of attorney R. 268; Dougl. R. 441; 10 WeDd~ 
are generally revocable; but wbe~ 260; 14 S. & R.I. For the law of 
made for a valuable consideration of Louisiana, see Civil Code, art. 
they become irrevocable. 7 Ves. jr. 505.507. The doctrine of tbe com. 
28; 1 rAines's Cas. in Er. 16; Hac. mon law on this subject, founded on 
Authority, E. Vide Aut1orily; Li reason, seeAw to have been borrowed 
cell«; R""oCtltion. from the civil law. Vide Inst. 2, 1, 

IRRIGATION, the act of welting ~2; Dig. 41, 1,7; Code, 7, 41,1. 
or moistening the ground by artificial ISSUE, kindred. This term is of 
means. The owner of land over very extensive import, in its most 
which there is a current stream, is, enlarged signification, and includea 
as such, the proprietor of the current. all persons who have descended from 
4 Mason's R. 400. It seems the a common ancestor. 17 Ves. 4131 ; 
riparian proprietor may avail himself 19 Ves. 547; 3 Ves. 237; 1 Rop. 
of the river for irrigation, provided Leg. 88; and see Wilmot's Notes, 
the river be not thereby materially 314, 321. But when this word i. 
lesaened, I and the water absorbed be used in a will, in order to giva effect 
imperceptible or trifting. Ang. W. to the testator's intention it will be 
C. 34; and vide 1 Root's R. 5:i5; construed in a more restricted sense 
8 Greenl. R. 266; 2 Conn. R. 584; than its legal import conveys. '% 
2Swift'sSyst.87; 7 Mass.R. 136; Vea. 622; 19 Ves. 73; 1 Rop. 
13 MalIS. R. 420; 1 Swift's Dig. Leg. 90. Vide Sac. Ab. Curtesy of 
111; 5 Pic-it. R. 175; 9 Pick. 59; England, D; 8 Com. Dig. 473; and 
6 Bing. R. 379; 5 Esp. R. 56; 2 article uptee, II. § 4. 
Conn. R. 694; Ham. N. P. 199; 2 ISSUE, pkfllling. An i88Ue ia 
Chit. ·BI. Com. 403, n. 7; 22 Vin. defined to be a single, certain, ariel 
Ab. 52li; 1 Vin. Ab. 1)57; Hac. Ab. material point, iasuing out of the 
Action on the case, F. The French allegations or pleadings of the plain
law coincides with our own. 1 Lois tiff or defendant. Co. Lilt. 126, a; 
dea BBtirnens, seet. 1, art. 3, page &C. Abr. Pleas, G; thOlJ8h in com. 
21. mon acceptance it signifies the entry 

ISLAND. A pieee of land sur- of the pleadings. 1 Chit. Pl. 630. 
rounded by water. Islands are in the An issue should be upon a single and 
sea or in rivers. Those in the. sea certain point, Com. Dig. Pleader, R 
are either in the open sea, or within 4; but it is not necessary that such 
theboondaryofsomecountry. When point ahould consist of a single fact. 
new islands arise in the open sea, 1 Burr. 316. And that point must 
they belong to the first occupant; be a material one. Com. Dig. Plead
when they are newly formed so near er, R 8. The issue also should not 
the shore 88 to be within tbe,boondary be on a negative pregnant, but it may 
of some state, they belong to that be upon a dilljuoetive. Com. Dig. 
state. Islands which arise in riven Pleader, R 7. There are several 
when in the middle of the stream, kinds of issues in pleading, which 
belong in equal parts to the riparian are enumerated below. 
proprietors; when they arise mostly ISSUE IN FACT, pletJdi,.,., 
on one side, they will belong to the takes place when the parties are at 
riparian owners up to the middle of issue in their pleadin~ as to a matter 
the stream. Bract. lib. 2, c. 2; FIe- of fact. This issue is to be tried by a 
ta, lib. 3, c. 2, 8. 6; 2 Bl. 261; 1 jury. Issues in fact are general or 
Swift's Dig. Ill; Schult. Aq. R. special. 
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. ISSUE IN LAW, "kading, be previously obtained, for the trial 
takes place when one of the parties of a feigned issue; without such COD

demurs to the pleadings of the other, aent it is a contempt, which wiD 
and there is a joinder in the demur. authorise the court to order the pro
rer; in such case the facts being oeeding to be BtIlyed, 4 T. R. 402, 
admitted, the court decide the law of and punish the parties engaged. See 
the case, which is the matter in dis- Fictitimu aehon. 
pute between the parties. ISSUE, INFORMAL, pleadi"K' 

ISSUE, SPECIAL, pleading. An inConnal issue is where a mate
When the defendant takes issue upon rial allegation is traversed in an 
anyone substantial part of the decla. improper or inartificial manner; and 
ration, and rests the weight of his this and the other preceding mis
cause upon it, he is said to take a takes are aided by verdict by the 32 
Bpecial iuue, in contradiction to the Hen. 8, c. 30; Gilb. C. B. 147; 2 
general iuue, whi(\h denies and puts Saund.319. 
in issue tbe whole of the declaration. ISSUE, IMMATERIAL, plead-
Com. Dig. Pleader, R 1,2. . irag. An immaterial issue is where 

ISSUE. FEIGNED, practice. a material allegation in the plead. 
When in a court of equity any mat· ings is not traversed, but an ill&Uf! is 
ter of fact is strongly contested, the taken on some other point, which, 
court usually directs the matter to thoQgh found by the verdict will DOt 
be tried by a jury, especially such determine the merits of the cause, 
important mets as the validity of a and would leave the court at a 1088 
will, or whether A is the heir at for which of the parties to give judR· 
law of B. But as no jury is sum· mente 2 Saund. 319, n. 6; Gilbo C. 
moned to attend this court, the fact P. 147; 1 Lev. 32; Corn. Dig. 
is usually directed to be tried in a Pleader, R 18. 
court of law upon a feigned iN'Ue. ISSUE, GENERAL, ~. 
For this purpose an action is brougbt The general issue denies in direct 
in which the plaintiff by a fiction terms the whole declaration; as in 
declares lIlat he laid a wager for a personal actions, where the defend
Bum of money with the defendant, ant pleads nil debet, that he owes 
for example, that a certain paper is the plaintiff nothing; or tlOII culpa
the last will and testament of A; hili., that he is not guilty of the 
then avers it is his will, and there. facts alleged in the declaration; or 
fore demands the money; the de- in real actions, where the deCendaut 
fendant admits the wager but avers pleads nul tori, no wrong done, or 
that it is not the will of A, and nul dineirin, no disseisin commit· 
thereupon that iUIJe is joined, which ted. These pleas and the like are 
is directed out of chancery to be called general iB8lJeB because by im
tried; and thus the verdict of the porting an absolute and general de
jurors at law determines the fact in nial or aU the matters aUeged in the 
the court of equity. These feigned declaration, they at once put them 
issues are frequently used in the all in issue. Formerly the general 
courts of law, by consent of the par. issue was seldom pleaded, except 
ties, to determine BOrne disputed where the defendant meant wholly 
rights without the formality of to deny the charge alleged against 
pleading, and by this I?ractice much him; for when he meant to awid 
time and expenses are saved in the and justify the charge, it was usual 
decision of a cause. 3 Bl. Com. 462. for him to set forth the particular 
The consent of the court must also ground of his defence as a special 
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plea, which appears to 'have been are called i.ne.. 8 Bl. Com. 280; 
necessary to apprize the court and 1 Chit. Cr. Law, 851. 
the plaintiff of the particular nature ISTHMUS. A tongue or strip of 
and circumstances of the defendant'. land between two seas. Glos.on Law, 
case, and was originally intended to 87, book 2, tit. 8, Dig. 
keep the law and the fact distinct. ITEM, also; likewil8; in like 
And even now it is an invariable manner; again; a second time. 
rule that every defence which can· These are the various meanings of 
not be specially pleaded, may be this Latin adverb. V. C07llltruction. 
givell in evidence at the trial upon In law it is to be construed conjune
the general iasue, so the defendant lively, in the sense of Gnd, or GUo, 
is in many cases obliged to plead in such a manner as to connect sen· 
the particular circumstances of his tences: if therefore a testator be
defence specially, and cannot give queath a legacy to Peter payable 
them in evidence on that general out of a particular fund, or charged 
plea. But the science of special upon a particular estate, item a Ie
pleading having been frequently gacy to James, James's legacy as 
perverted to the purposes of chicane well as Peter's will be a charge upon 
and delay, the courts have in some the same property. 1 Atk. 436; 8 
instances, and the legislature in Atk. 256; 1 Bra. C. C. 482; 1 
olbers, permitted the general issue Rolle's Ab. 844; 1 Mod. 100; Cro. 
to be pleaded, and special matter to Car. 368 i Vaugh. 262; 2 Rop. on 
be given in evidence under it at the Leg. 349; 1 Salk. 284. Vide ml
trial, which at once includes the junctirJe. 
facts, the equity, and the law of the ITER. A foot way. Vide Way. 
case. 3 Bl. Com. 305,6, ITINERANT, travelling or tao 

ISSUES, Eng. la'D. The ROOds king a journey. In England there 
and profits of the lands of a defen. were formerly judges called JURtice. 
dant against whom a writ of di .. itinerant, who were sent with com· 
tringfU or di.treu infinite has been missions into certain counties to try 
issued, taken by virtue of such writ, causes. 

J. 

JACTITATION' OF MAR. ed by law for the detention ofprillOn. 
RIAGE, Eng. ttcl, "'UI, is the ers. A jail is an inhabited dwelling. 
boasting by an individual that he or house within the statute of New York, 
she has married another, from which which makes the malicious burning 
it may happen that they will acquite of an inhabited dwelling. house to be 
the reputation of being married to arson. 8 John. 115; see 4 Call, 109. 
each other. The ecclesiastir.al courts Vide Ganl,· PrilOn. 
may in such cases entertain a libel JEOFAILE, this is a law French 
by the party injured; and, on proof phrase, which signifies, I am in an 
of the facts, enjoin tbe wrongdoer to error; I have failed. There are cere 
perpetual silence; and, as a punish. tain statutes, called statutes or 
ment, make him pay the coets. 3 HI. amendment and jef!fail., . because 
Com. 93; 2 Hagg. Cons. R. 428; where a pleader perceives any slip in 
Id. 285; 2 Chit. Pro 469. the form of his proceedings, and ae-

JAIL. A prison; a place appoint. knowledges the error, (jeofaile,) he 
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is at liberty by those statutes to 
amend it. The amendment, how. 
ever, is seldom made, but the bene· 
fit is attained bv the court's over· 
looking the excePtion. a BI. Com. 
407; 1 Saund. 228, n 1; Doct. PI. 
~87; Dane's Ab. h. t. 

JEOPARDY, peril, danger. This 
is the meaning attached to this 
word used in the act establishing and 
regulating the post office department. 
The words of the act are, .. or if, in 
e1fecting such robbery of the mail 
the first time, the offender shall 
wound the person having the custo
dy thereof, or put his life in jeopardy 
by the use of dangerous weapons, 
auch offender shall suffer death." 3 
Story's L. U. S. 1992. Vide Baldw. 
R. 1:13-911. The constitution de· 
clares that no person shall "for 
the same' offence, be twice put in 
jeopardy of life and limb." The 
meaning of this is, that the party 
ahall not be tried Q- second time for 
the same offence after he has once 
beeD convicted or acquitted of the 
offence charged, by the verdict of a 
jury, Rnd judgment has passed there. 
on for or against him; but it does 
not mean that he shall not be tried 
for the offence, if the jury have been 
discharged from necessity or by 
consent, witbout giving any verdict; 
or, if baving given a verdict, judg. 
ment has been arrested upon it, or a 
Dew trial has been granted in his 
favour; for, in such a case, his life 
and limb cannot judicially be said to 
h'1ve been put in jeopardy. 4 Wash. 
C. C. R. 410; 9 Wheat. R. 579; 6 
Sergo & Rawle, 577; 3 Rawle, R. 
498; 3 Story on the Const. ~ 17tH. 
Vide 2 Sumn. R. 19. This great 
privilege is secured by the common 
law. Hawk. P. C., B. 2, c. 35; 4 
BI. Com. 335. This was the Roman 
law, from which it bas been proba. 
bly en~raned on the common law. 
Vide Merl. Rep. art. Non hi, in 
idem. Qui de crimina publico ae-

JOB 

cusationem deductus esl, says the 
Code, 1:1, :.I, 9, ab alio super eadem 
crimine deferri DOn poteet. Vide ar· 
ticle Non hi, in idem. 

JERGUER, E"I(l. lalO. An offi· 
cer of-the custom· house, who over· 
sees the waiters. Techn. Diet. h.1. 

JETTISON or JETSAM, is the 
casting out of a vessel, from neces
sity, a pari. of the lading; tbe thing 
cast out also bears the same name; 
it differs from flotsam in this, that in 
the latter the goods float, while in 
the former they sink, and remain 
under water; it differs also from 
ligan, (q, v.) The jettison must be 
made for sufficient cause, and not 
from groundless timidity. It must 
be made in a case of extremity, 
wben the ship is in danger of perish. 
ing by the fury of a storm, or is 
labouring upon rocks or shallows, or 
is closely pursued by pirates or I 

enemies. If the residue of the cargo 
be saved by such sacrifice, the pro
perty saved is bound to pay a propor. 
tion of the loss. In ascertaining 
such average loss, the goods lost 
and saved are both to be valued at 
the price they would have fetched at 
the place of deli"ery, on the ship's 
arrival there, freight, duties and 
othcr charges being deducted. Marsh. 
Ins. 546; 3 Kent, Com. 185 to 187; 
Park, Ins. 123; Poth. Charta-par. 
tie, D. 108, et suiv; Boulay.Paty, 
Dr. Com. tit. 13; Pardessus, Dr. 
Com. n. 734; 1 Ware's R. 9. 

JOB. By this term is understood 
among workmen, the whole of a 
thing which is to be done. In this 
sense it is employed in the civil code 
of Louisiana, art. 2727, "to build 
by a plot, or to work by the job," 
says that article, "is to undertake a 
bllilding for a certain stipulated 
price." See Durant. du Contr. de 
Loullge, liv. 3, 1. 8, n. 248, 263; 
Poth. Contr. de Louage, n. 393,394; 
and De"iution. 

JOBBER, commerce. ODe who 
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buys and sells articres for others. him in case. 1 T. R. 277; but see 
Stock-jobbers are those who buy and 2 Caines's R. 216; 3 East, R. 70. 
sell stocks for others; this term is The rule as to joinder is, that when 
also applied to those who speculate the I18me plea may be pleaded, anel 
in stocks 00 their own account. . tbe same judgment given 00 all the 

JOCALIA, jewels; this term was counts of the declaration, or when 
formerly more properly applied to the counts are all of the same nature, 
those ornaments which women, al- and the same judgment is to be given 
thollgh married, call their own. upon them all, though the pleas be 
When these jocalia are not suitable difierent, as in the case of dt'bt upon 
to her degree, tbey are assets for the bood and simple contract, they may 
payment of debts. 1 Roll. Ab. 911. be joined. :d Saund. 117, c. When 
Vide Paraphernalia. tbe same form of action may be 

JOINDER OF ACTIONS, prac- adopted, the plaintiff may join as 
tice. The putting two or more many causes of action os he may 
causes of action in the same declara- choose, though he acqllired the rights 
tion. It u. a general rule, that in aft6cted by different titles; but the 
real actions there never can be but rights of the plaintiffs, and the liabi
one count. 8 Co. 86, 87 ; Bac. Ab. Iities of the defendant, must be in his 
Action, e; COm. Dig. Action, G. own character, or in his representa
A count in a real, and a count in a live capacity, exclusively. A plain
mixed action, cannot be joined in tiff cannot sue, therefore, fol- a cause 
the same declaration; nor a count in of action in his own right, and an
a mixed action, and a collnt in a otber cause in bis cbaracter as e:re· 
personal action; nor a count in a cutor, and join them; nor can he 
mixed action with a count in another, sue. the defendant for a debt due by 
as ejectment and trespass. himself, and another due by him as 

In mixed actions, there may be executor. 
two counts in the same declaration; In criminal cases, different offences 
for example, waste lies upon several may be joined in tbe same indict
Jeases, and ejectment upon several ment, if of the same nature, but an 
demises and ousters. 8 Co. 87 b; indictment may be quashed, at the 
Poph. 24; Cro. Eliz. 290; Ow. 11. discretion of the court, when the 

In personal actions, the use of counts are joined in such a manner 
several counts in the same declara- as will confound the evidence. 1 
tion is quite common. Sometimes Chit. Cr. Law, 253-255. In Penn
they are applied to distinct causes of sylvania it has been decided that 
actions, as upon several promissory when a defendant was indicted ftt one 
notes; bllt it more frequently bap- session of the court for a conspiracy 
pens otherwise, that when various with another to cheat a third person, 
counts are introduced, they do not and at another sessions of,tbe same 
really relate to different claims, but court he was indicted for another 
are adopted merely as so many dif. conspiracy to cbeat anotber person, 
ferent forms of propounding the the two bills might be tried, by tbe 
same question. The joinder in action same jury, against the will of the de
depends on the form of action, rather fendaot, provided be WItS not thereby 
than on the su~ject'matter of it; in deprived of any material right, as the 
an action against a carrier, for ex- right to challenge; whether he should 
ample, if the plaintiff declare in aao be 80 tried or not seems to bfl a mat· 
8umpsit, he cannot join a count in fer of discretion with the ,. lUrt. 5 
trover, aA he mayiCbe declare against S. & R. 59; 12 S. & R. .9. Vide 

VOL. 1.--61. Separate Trial. 
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Vide generally, 2 Saund. 117, b. 
to 117, c.; Com. Dig. Action, G; 2 
Vin. Ab. 38; Bac. Ab. Actions in 
General, C; 13 John. R. 462; 10 
John. R. 240; 11 John. R. 479; 
1 John. R. 503; 3 Binn. 555; 1 
Chit. PI. 196 to 205; Arch. CIY. 
Pl. 172 to 176; Steph. PI. Index, h. 
t.; Dane's Ab. h. t. 

JOINDER IN DEMURRER.
When a demurrer is offered by one 
party, the adverse party joins with 
him in demurrer, and the answer 
which he makes is called a joinder in 
demurrer. Co. Litt. 71 b. 

JOINDER OF ISSUE, pleading, 
is the act by which the parties to a 
cause, arrive at that stage of it in 
their pleadings, that one asserts a 
fact to be so, and the other denies it. 
For example, when one party denies 
the fact' pleaded by his antagonist, 
who has tendered the issue thus, 
"And this he prays ma~ be inquired 
of by the country," or "And of this 
he puts himself upon the country," 
the party denying the fact may im
mediately subjoin, "And the said A 
B, does the like;" when the issue is 
said to be joined. 

JOINT EXECUTORS. It is pro
posed to consider, 1, the interest 
which they have in the estate of the 
deceased; 2, how far they are liable 
for each other's acts; 3, the rights 
of the survivor. 

§ 1. Joint executors are considered 
in law as but one person, represent
ing the testator, and therefore the acts 
of anyone of them which relate 
either to the delivery, gift, sale, pay. 
ment, possession or release of the 
testator's goods, are deemed, as reo 
gards the persons with whom they 
contract, the acts of all. Bac. Abr. 
h. t.; 11 Vin. Abr. 358; Com. Dig. 
Administration, B 12; 1 Dane's Abr. 
58lJ; 2 Litt. (Kentucky) R. 315; 
Godolph. 314; Dyer, 23, in marg.; 
16 Sergo & Rawle, 337. 

§ 2 • .AJ. a general rule, it may be 

JOI 

laid down that each executor is liable 
for his own wrong, or d~1Iit 
only, and not for that of his col
league. He may be rendered liable, 
however, for the misplaced confidence 
which he may have reposed in his 
co-executor. As if he signs a receipt 
for money, in conjunction with an
other executor, and he receives no 
part of the money, but agrees that the 
other executor shall retain it, and 
apply it to his own use, thi8 is his 
own misapplication, for which he is 
responsible. 1 P. Wms. 241, n. 1 ; 
1 Sch. & Let: 341 ; 2 Sch. & Lefo 
231; 7 East, R. 256; 11 John. R. 
16; 11 Serg. & Rawle,71; Hardt. 
314; 5 Johns. Ch. R. 283; and see 
2 Bro. C. C. 111\; 3 Bro. C. C. 112; 
2 Penna. R. 421; Fonb. Eq. B. 2, 
C. 7,8. 15, n. (k). 

§ 3. Upon the death of ODe of 
several joint executors, the right of 
administering the estate of the testa· 
tor, devolves upon the survivor. a 
A tk. 509; Com. Dig. Administra· 
tion, B 12; Hamm. on Parties, 148. 

In Pennsylvania, by legislative 
enactment, it is provided, " that when 
testators may devise their estates to 
their executors to be sold, or direct 
8uch executors to sell and COIlvey 
such estates, or direct such real a. 
tate to be sold, without naming or 
declaring who shall sell the same, if 
one or IJIOre of the executors die, it 
shall or may be lawful for the sum· 
ving executor to bring actions for the 
recovery of the possession thereof, 
and against trespassers thereon; to 
sell and convey such real estates, or 
manage the same for the benefit of 
the persons interested therein. Ad 
of 12th ofMarch,1800, 3 Sm. L.433. 

JOINT STOCK BANKS, i. 
EngllLnd, are a species of qllui~. 
porati0ft8, or companies regulated by 
deeds of settlement; and, in this Ie

S'pect, they stand in the same situa· 
tion as other unincorporated bodies. 
But they differ from the latter in this, 
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that they are invested by certain the cue of the Attorney-General v. 
atatules with power and privileges Randall, a different doctrine was held. 
usually incident to corporations. lb. pl. 9. ~ 
These enactments provide for the JOINTRESS or JOINTUR
continuance of the partnership not- ESS. A woman who has an estate 
withstanding a change of partners. settled on her by her husband, to 
The death, bankruptcy, or the sale by hold during her ·life, if she survive 
a partner of his share, do not affilct the him. Co. Litt. 48. 
identity of the partnership, it continues JOINTURE, eltale., is a compa
the same body, under the same name, tent livelihood of freehold for the 
by virtue of the act of parliament, not- wife, of lands and tenements; to take 
withstanding these changes. 7 Geo. effect in profit or possession, pre-
4, c. 46, s. 9. sently after the dcath of the husband, 

JOINT TENANTS, eltale., are for the life of the wife at least. Join
two or more persons to whom are tures are regulated by the statute of 
granted lands or tenements to hold 27 Hen. 8, c. 10, commonly called 
in fee simple, fee tail, for life, for the statute of rue.. To make a 
years, or at will. 2 Black. Com. good jointure, it must be attended 
179. The estate which they thus with the following cw..umstances; 
hold is called an estate in joint ten- namely, I, it must take effect, in 
ancy. Vide E.tGleinjoim le1l41lC1J; possession or profit, immediately 
Ju accre6Cmtii; SIIr-tnvor. from the death of the husband; 2, 

JOINT TRUSTEES, two .or it must be for the wife's life, or for 
more persons who are entrusted some greater estate; 3, it must be 
with the performance of a thing. limited to the wife herself, and not 
Unlike joint executors, joint trustees to any other person in trust for her; 
cannot act separately, but must join 4, it must be made in satisfaction for 
both in conveyances and receipts, for the wife's whole dower, and not oC 
one cannot sell without the others, or part of it only; 5, the estate limited 
receive more of the conaideration- to the wife must be expressed or 
IDOney or be more a trustee than his averred to be, in satisfaction of her 
partner. The trust having been whole dower; 6, it must be made 
given to the whole, it requires their before marriage. A jointure attend. 
joint act to do any thing under it. ed with all these circumstances is 
They are not responsible for money binding on the widow, and is a com
received by their co-trustees, if the plete bar to the claim of dower; ot 
receipt be given for the mere pur- rather it prevents its ever arising. 
poees of form. But if receipts be But there are other modes of limiting 
given under circumstances purport- an e$tate to a wife. which Lord Coke 
ing that the money though I\ot re- says are ~ jointures within the 
ceived by both was under the con- statute, provided the wife accepts of 
trol of both, such a receipt shall them after the death of the husband. 
charge, and the consent that the She may, however, reject them, and 
otber sball misapply the money, par- claim her dower. Cruise, Dig. tit. 
ticularly where he has it in his power 7; 2 Bl. Com. 137; Perk. h. t. In 
to secure it, renders him responsible. its more enlarged sense, a jointure 
11 .rg. & Rawle, 71. See 1 Sch. signifies a joint estate, limited to both 

. & Lef. 341; 5 Johns. Ch. R. 293; husband and wife. 2 Bl. Com. 137. 
Fonbl. Eq. B. 2, c. 7, s. 5; Bac. Vide 14 Vine Ab. 540; Bac. Ab. h. t
Abr. Uaes and Trusts, K; 2 Bro. JOUR. This is a French word 
Ch. R. 116; 8 Bro. Ch. R. 112. In signifying day. It is used in our 
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old law books, as lord jour" forever. 
It is also frequently employed in the 
composition of words, as, jOflrnal, 
a day-book ;jOfltmym4n, a man who 
works by the day; jDflrfU!1J" ac
ceunt, (q. v.) 

JOURNAL, mar. la1l1, is the book 
kept on board of a ship or other ves
sel, and which contains an account 
of the ship~s course, with It short his
tory of every occurrence during the 
voyage. Another name for Log 
Book, (q. v.) Chit. Law of Nat. 
199. 

JOURNAL, comm.la1l1, is a book 
u8ed among merchants in which the 
contents of the waste book are I!Iepa. 
rated every month, and entered on 
the debtor and creditor side, for more 
convenient posting in the ledger. 

. JOURNAL, lrsi.lation, is an ac
count of the proceedings of a legisla
tive body. The constitution of the 
United States, art. I, s. 5, directs 
that "each house shall keep a jour
nal of its proceedings; and from time 
to time publish the same, excepting 
such parts as mar in their judgment 
require secrecy.' Vide 2 Story, 
Const. 801. The constitutions of 
the several states contain similar pro
visions. The journal of either hOllse 
is evidence of the action of that house 
upon all matters before it. 7 Cowen, 
R. 6l!i; Cowp. 17. 

JOURNEYS ACCOUNT, EfIIl. 
pracli«. When a writ abated with
out any fault of the plaintiff, he was 
permitted to sue out a new writ, 
within as little time as he possibly 
. could after abatement of the first 
wnt, which was qtuJri a continuance 
of the first writ. and placed him in a 
situation in which he would have 
been, supposing he had still proceeded 
on that writ. This was calledjOllr
rwyll account. This mode of pro
ceeding has fallen into disUlI8, the 
practice now being to permit that 
writ to be quashed, and to sue out 
another. Vide TerlOO!l de laLey, 

JUD 

h. t.; Bec. Ab. Abatement, Q; 14 
Vine Ab. 558; 4 Com. Dig. 714. 

JUDGE. A public officer law. 
fully appointed to decide litigated 
questions according to law. This, 
in its most extensive sense, includes 
all officers who are appointed to de
cide such questions, ond not ooIy 
judges properly 80 called, but alao 
justices of the peace, and jurors who 
are judges of the facts in issue. See 
4 Dall. :l29; 3 Yeatt's, R. 300. In 
a more limited sense, the term judge 
signifies an officer who is 80 named 
in his commission, and who presides 
in some court. 

Judges are appointed or elected ia 
a variety of ways in the United 
States; they are appointed by the 
president by and with the consent of 
the senate; in some of tbe states 
they are appointed by the governor; 
the governor and senate, or by tile 
legislature. In the United States 
and 80me of the states, they hold 
their offices during good behaviour; 
in others, as in New York, duriDg 
good behaviour or until they shall 
attain a certain age; and in othera 
for a limited temi of years. 

Impartiality is the first duty of • 
judge; before he gives an opioion 
or sits in judgment in a cause, he 
ought to be certain he has no bias 
for or against either of the parties; 
and if he hal any the slightest inter. 
est in the cause he is disqualified 
from sitting as judge; aliquil ". 
tkbet rllft judez ill propria caUG ; 
R Co. 118; ~1 Pick. Rep. 101; I) 
Mass. 92; 13 MIlS8. 840; 6 Pick • 
R. 109; and when he is a\\"are of 
such interest he oul(ht hillJllelf to re
fuse to sit on the case. It seems it is 
discretionary with him whether he 
will sit in a cause in whi~h he bas 
been of counsel. 2 Marsh. 517; ~ 
164; see 2 Binn. 454; but the deli. 
cacy which characterizes the judges 
in this country generally forbids their 
siUing in such a cause. He must not 
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.only be impartial, but he must pay a priaoner shall have made his plea, as 
bliDd obedience to the law, whether to object to leading questions to any 
good or bad. He is bound to declare of the witnesses, or any question to 
what the law is, and not to make it i the prisoner, the answer to which 
he is not an arbitrator, but an inter- might tend to criminate himself. He 
preter of the law. It is his duty to is further to swear the members of 
be patient in the investigation of the tbe court before they proceed upon 
case, learned in considering it, and any trial. Rules and Articles of War, 
firm in bis judgment. He ought, art. 69, 2 Story, L. U. 8. 1001. . 
according to Cicero," never to lose JUDGMENT, practice, is the de
sight that he is a man, and tbat he cision or sentence of the law, given 
cannot exceed the power given him by a conrt of justice or other com
by his commission; that not only petent tribunal, as the result of pro
power but public confidence has been ceedings instituted therein, for the 
given to him i that he ought always redress of an injury. The language 
seriously to attend not to his wishes of judgments, therefore, is not that 
.but to t~ requisitions of the law, "it is decreed," or "resolved," br, 
of justice and religion." Cic. pro the court; but ., it is considered,' 
Cluentius. (consideratum elt per curiam) that 

While acting within the bounds of the plaintift' recover his debt, dama. 
his jurisdiction, the judge is not res· ges, possession, and the like, or that 
ponsible for any error of judgment or the defendant do go quit. This im. 
mistake he may commit as a judge. plies that the judgment is not 80 
Co. Litt. 294; 2 lost. 422; 2 Dall. much the decision of the court, as 
R. 160; 1 Yeates, R. 443 i 2 N. & the sentence of the law pronounced 
McC. 168; 1 Day, R. 315; 1 Root, and decreed by tbe court, after due 
R.211; 3 Caines, R. 17Q i 5 John. deliberation and inquiry. There are 
R. 282; 9 Jobn. R. 395; 11 John. four kinds of judgments in civil cases, 
R. 150; 3 Marsh. R. 76; 1 South. namely: 1. When the facts are ad. 
R. 74; 1 N. H. Rep. 374; 2 Bay, mitted by the parties, but the law is 
1, 69; 8 Wend. 468; 3 Marsh. R. disputed; as in case of judgment 
76; when he acts corruptly, he may upon demurrer. 2. When the law 
be impeached. 5 John. R. 282; 8 is admitted, but the facts are dispu. 
Cowen, R. 178 i 4 Dall. R. 225. ted; as in case of judgment upon a 

Vide Com. Dig. Courts, B 4, C 2, verdict. 3. When both the law and 
E 1, P 16-Justicea, I 1,2, and 8; the facts are admitted by confession I 
14 Vine Abo 573; Bac. Ab. Courts, as in the case of cognovit actionem, 
&C. B; 1 Kent, Com. 291 i Ayl. on the part of the defendant i or 
Parerg. 309; Story, Const. Index, h. nolle prosequi, on the part of the 
t. See U. S. Dig. Cou~, I, wbere plaintiff. 4. By default of either 
will be found an abstract of varioul party in the course of legal proceed. 
decisions relating to the appointment iogs, as in the case of judgment by 
and powers of judges in different nihil dicit, 01; non sum informatus, 
states. Vide Equal", I It&COIItpe. when the defendant has omitted to 
lacy. plead or instruct bis attorney to do 

JUDGE ADVOCATE, is an om. so, after a proper notice; or in eases 
car who is a member of a court of judgment by non-pros, non-suit, or, 
martial. His duties are to p1'Ol6Cute as in case of nOD·suit, ~eD the plain. 
in the name of the United States, tift' omits to follow up. bis proceed. 
but he shall so far consider himself iogs. These four species of judg. 
as counsel for the prilOoer, after the ments, asnin, are either interlocutory 
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or fmal. Vide 3 Black. Com. 896 ; 1 committing of the grievaucea com
Bingh. on Judgm. 1. For the lien of plained of, and the costs of suit. 1 
judgments in the several states, vide Ch. PI. 147. When for the defend. 
Lim. ant, it is for costs. 

JUDGMENT, ARREST OF, JUDGMENT OF CASSETUR 
practice j this takes place when the BREVE OR BILLA, practice, is in 
court withhold judgment from the eases of pleas in abatement where 
plaintiff on the ground that there is the plaintift' prays that his" writ" or 
some error 'appearing on the face of "bill" "may be quashed, that he 
the record, which vitiates the pro- may sue or exhibit a better 0Dt'." 
eeedings. In consequence of such Steph. Pl. 130, 131, 128; Lawes, 
error, on whatever part of the record Civ. PI. 
it may arise, from the commence· JUDGMENT BY CONFES
ment of the suit to the time when the SION, practice. When instead or 
motion in arrest of judgment is entering a plea, the defendant cbooaes 
made, the court are bound to arrest to conless the action i or, after plead. 
the judgment. It is, however, only ing. he does, at any time before trial, 
with respect to objections apparent both confess the action and withdraw 
on the record, that such motions can his plea or other alle~tions; the 
be made. They cannot, in general, judgment against him, ID thelle two 
be made in respect to formal objec. eases, is called a judgment by c:uIt
tions. This was formerly otherwise, le,non or ", cOflleNion relict' 1H:f'i, 
and judgments were constantly are jicQtione. Steph. PI. 130. 
rested for matters of mere form. 3 JUDGMENT, CONRADIC
BI. Com. 407; 2 Reeves, 448 i but TORY. By this term is understood, 
this abuse has been long remedied in the state of Louisiana, a judgment 
by certain statutes passed at difterent which has been given after the par· 
periods, called the statutes of amend. ties have been heard, either in Slip

ment and jeofails, by the effect of port of their claims, or in their de
which. judgments, in the present fence. Code of Pract. art. 536; II 
day, cannot, in general, be arrested L. R. 366, 569. A judgment is 
for any objection of form. Steph. cnlled contradictory to distinguish it 
Pl. 117; see 3 BI. Com. 393 i 21 from one which is rendered by de-
Vine Ab. 457; 1 Sell. Pro 496. fault. 

JUDGMENT, IN ASSUMPSIT, JUDGMENT IN COVENANT, 
when in favour of the plaintiff, is that when for the plaintiff, is that be re
he recover a specified sum, assessed cover an ascertained sum for his 
by a jury, or on reference to the damages, which he has sustained by 
prothonotary, or other proper officer, reason of the breach or breaches or 
for the damages which he has SI1S· the defendant's covenant, tQRether 
mined, by reason of the defendant's with costs of suit. 1 Chitty's lilead. 
non.perrormance of his promises and 116, 117. When for the defendant, 
undertakings, and for- full costs of the judgment is for costs. 
suit. 1 Chitty's PI. 100. When the JUDGMENT, IN DEBT, wbea 
Judgment is for the defendant, it is for the plaintiff, is that he J'OOO'Ier' 

that he recover his costs. his debt, and, in general, nominal 
JUDGMENT, IN ACTIONS ON damages for the detention thereof'; 

THE CASE FOR TORTS, when and in cases under the 8 and 9 Wm. 
for the plaintiff, is that he recover a III. c. 11, it is also awarded, that 
sum of money ascertained by a jury, the plaintiff have execution for the 
for his damages occasioned by the ,damages sustained by the breecb or 
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a bond, conditioned for the perform. fonner judgment be affirmed, and 
anee of covenants; and that plain- stand in full force and effect, the 
tiff' recover full costs of suit. 1 said causes and matters assigned for 
Chitty's Pl. 108,9. In some penal error notwithstanding, and that the 
and other particular actions the defendant in error recover • - for 
plaintiff' does not, however, always his damages, charges and costs 
recover costs. EspinaBSe on Pen. which he hath sustained," &c. 2 
Act. 154; Hull. on Costs, 200; Tidd's Pro 1126; Arch. Forms, 221. 
Bull. N. P. 8!i8; 5 Johns. R. 251. -When it is for the plaintiff' in 
When the judgment is for the de. error, the judgment is that it be re
rendant, it is generally for costs. In versed or recalled. It is to be re
some 'penal actions however, neither ""led for error in law, in this form, 
party can recover costs. 5 Johns. that it .. be reversed, annulled and 
R. :d51. altogether holden for nought." Arch. 

JUDGMENT BY DEFAULT, Forms, 224. For error in fact the 
practice, is a judgment rendered in judgment is recalkd, reoocatur. 2 
consequence of the non.appearance Tidd, Pro 1126. 
of the defendant, and is either by JUDGMENT, FINAL, practice. 
nil dicit, vide Judgment by nil dicil, A final judgment is one which puts 
or by nOlI III'" irifOf'1llatfU, vide an end to the suit. Wht'n the issue 
Judgment", JlOIi 111m injormatv •• is one in/act, and is tried by a jury, 
This judgment is interlocutory in the jury at the time that tbey try the 
assumpsit, covenant, tresPass, case, issue, assess the dama~, and the 
and replevin, where the sole object judgment is final in the first instance, 
of the action is damages; but in and is ,"at tie plai",i,ff do reeooer 
debt, damages not being the princi. IAe damage. a.te.ud. When an 
pal object of the action, the plaintiff interlocutory judgment has been reno 
nsually signs final judgment in the dered, and a writ of inquiry has 
first instance. Vide Com. Dig. issued to ascertain the damages, on 
Pleader, B 11 and 12-E 42; 7 the return of the inquisition the plain. 
Yin. Ab. 429; Doct. PI. 208; Grah. tiff is entitled to a final judgment. 
Pr. 631; Dane's Ab. Index, h. t.; namely, tAat 1u: recooer tAe GlllOIt1I' 

3 Chit. Pro 671 to 680; Tidd's Pro of damage • ., a •• nud. Steph. PL 
663; 1 Lilly's Reg. 585 ; and article 127, 128. 
Default. JUDGMENT,INTERLOOUTO. 

JUDGMENT, IN DETINUE, RY, practice. When the IIctiOll 

when for the plaintiff, is in the alter. !IOUnds in damages, and the issue is 
native, that he l'e(".()ver the goods, or an issue in law, or when any issue 
the value thereof, if he cannot have in fact not tried by a jury is decided 
the goods themselves, and his dam- in fin'our of the plaintiff, then the 
age for the detention and costs. 1 judgment is that the plaintiff' ought 
Ch. Pl. 121,2; 1 Dall. R. 458. to recover his damages without ape-

JUDGMENT IN ERROR, "..t:. cifying their amount; for, as there 
lice, is a judgment rendered by a has been no trial by jury in the case, 
court of error, on a record sent up the amount of damages is not ylll 
from an inferior court. These judg. ascertained. The judgment is then 
menta are of two kinds, or affirm. said to be interlocutory. To 1l8cer
ance and reversal.-1. When the tain such damages it is the practice 
judginent is for the defendant in to isaue a writ of inquiry. Staph. pt 
error, whether the errors assigned 127; when the action is founded OD 

be in law or in fact, it is "t hat the a promissory DOte, bond, or other 
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writing, or any other contract by TANTE VEREDICTO, pr'fldi«, 
which the amount due may be read. is a judgment rendered in favour of 
i1y computed, the practice is, in some the' plaintiff, llritAoul regard to tic 
courts, to refer to the prothonotary or "erdiet obtained by the defendant. 
clerk to assess the damages. There The motion for such judgment is 
is one species of interlocutory judg. made where after a pleading by the 
ment which establishes nothing but defendant in confession and avoid
the inadequacy of the defence set up; ance, 88, for example, a plea in bar. 
this is the judgment for the plaintiff and issue joined thereon, and verdict 
on demurrer to a plea in abatement, found for the defendant, the plain. 
by which it appears that the defend· tiff on retrospective examination of 
ant has mistaken the law on a point the record, conceives tbat such plea 
which does not affect the merits of W88 bad in substance, and might 
his caae; and ~t being but reasonable have been made tbe subject of de
that he should offer, if he can, a fur. murrer On that ground. If the plea 
ther defence, that judgment is that W88 itself substantially bad in law, 
he do answer over, in technical Ian· of course the verdict, which merely 
guage. judgment of respondeat ouster, shows it to be true in point of fact, 
(q. v.) Steph. Plead. 126; Bac. Ab. cannot avail to entitle the defendant 
Pleas, N 4; 2 Arch. Pro 3. to judgment; while on the other 

JUDGMENT OF NIL CAPI. hand the pIe,. being in confession 
AT PER BREVE, OR PER and avoidance, involves a confession 
BILLAM. practice. When an of the plaintiff's declaration, and 
issue arises upon a declaration or shows that he was entitled to main. 
peremptory plea, and it is decided . tain his action. In such case, there-
10 favour of the defendant. the judg. fore, the court will give judgment 
ment is, in general, ,/&at tAe plain. for the plaintiff, llritltOllt regard 10 
'iff take notM716 b, Ai, writ, (or lite ,,"diet; and this, for the rea· 
bill,) and t/&at the defendant go sons above explained. is called a 
t1aereof llritlaOllI day, &co This is judgment upon cORfe,lIiort. Some
called a judgment of nil CGpial per times it may be expedient for the 
1wefJe. or per billa.. Steph. Pl. plaintiff to move for judgment DOD 

128. obstante, &C. even though the ver· 
JUDGMENT BY NIL DICIT, dict be in his own favour; for if in 

practice, is one rendered against a such case as above described. he 
defendant for want of a plea. The takes judgment 88 upon tAe emlicl, 
plaintiff obtains a rule on'the defen. it seems that such judgment would 
dant to plead within a time specified, be erroneous, and that tbe only safe 
of which he senes a notice on tbe course ia to take it aI upon coafe .. 
defendant or bis attorney; if the de. Ilion. 1 Wile. 63; Cro. FJjz. 778; 
lendant neglect to enter a plea with. 2 Roll. Ab. 99. See also Cro. Eliz. 
in the time specified. the plaintiff 214; 6 Mod. 10; Str. 394; 1 LeI. 
may sign ju~nt against him. Raym. 641; 8 Taupt. 413; Rut. 

JUDGMENT OF NOLLE Ent. 622; 1 Wend. 307; 2 Weod. 
PROSEQUI, practice. is a judg. 624; 5 Wend. 513; 4 Wend. 488; 
ment entered against the plaintiff, 6 Cowen, R. 225. See this Diet. 
where after appearance and before Repleader. for the difference between 
judgment he says, "be will not fur- a repleader and a judgment DOD obo 
&her prosecute his suit." Steph. Pl. stante veredicto. 
130; Lawes Civ. Pl. 166. JUDGMENT BY NON SUM 

JUDGMENT NON OBS· INFORMATUS. pradit:e, is one 
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which is. rendered, when instead of JUDGMENT QUOD COMPU· 
entering a plea, the defendant's at.. TET. The name of an interlocutory 
tomey says be is not informed of judgment is an actioll of account 
any answer to be given to the action. render that the defendant do accotmf, 
Steph. Pl. 130. quod computet. Vide 4 Wash. C. C. 

JUDGMENT OF NON PROS, R.84;2Watts.R.9-'ij 1 Peon. R.l38. 
(from non prosequitur,) practice, JUDGMENT QUOD REeU· 
18 one given against the plain. PERET, practice. When an issue 
tiff, in any class of actions, for not in latD, other than one arising on a 
declaring, or replying, or surre· dilatory plea, or an issue in fact, is 
joining, &C. or for not entering the decided in favour of the plaintiff, the 
issue., judgment is that the plaintif do reo 

JUDGMENT OF NONSUIT, COM', which is called 'a judgment 
practice, is one against the plaintiff, quod recuperd. Steph. Pl. 126; 
which happens when, on trial by Com. Dig. Abatement, I 14, 1 15; 
jury, the plaintiff, on being called or 2 Arch. Pro 3. This judgment is 
demanded, at the instance of the de. of two kinds, namely, interlocutory 
fendant, to be present while the jury or final. 
give their verdict, fails to make his JUDGMENT, IN REPLEVIN, 
appearance. In this case no verdict is either for the plaintiff or defen. 
is ,given, but the judgment of nOll dante 
.mt passes against the plaintiff. So ~ 1. For the plaintiff. 1. When 
if after issue is joined, the plaintiff the declaration is in the detiftllit, 
neglects to bring such issue on to that is, where the plaintiff declares, 
be tried in due time, as limited by that the chattels "were detained 
the practice of the court, in the par· until replevied by the sheriff," the , 
tieular case, judgment will be also judgment is that he recover the da· 
given against him for this default; mages assessed by the jury for the 
and it is called judgment aa ill ca,e taking and unjnst detention, or for 
of IlOn-.tUit. Steph. Pl. 131. After the latter only, where the fonner 
aoft'ering a non-suit the plaintiff may was justifiable, as also his costs. 5 
commence another action for the Serg. & Rawle, 133; Ham. N. P. 
same cause for which the first had 488. 
been instituted. In some cases, 2. If the replevin is in the tkti"et, 
plaintiflS having obtained informa· that is, where the plaintiff declares, 
tion in what manner the jury had that the chattels taken are "yet 
agreed upon their verdict before it detained," the jury must find, in ad. 
was delivered in court, have, when dition to the above, the value of the 
the jury were ready to give in'sucb chattels, (assuming tbat they are still 
verdict against them, suffered a non· detained) Dot in a gross sum, but 
suit for the purpose of commencing each separate article;' for the defen. 
another action and obtaining another dant perhaps will restore some, in 
trial. To prevent this abuse the whicb case the plaintifi""is to recover 
legislature of Pennsylvania have pro- the value of the remainder. Ham. 
vided by the act of the 28th of N. P. 489; Fitz. N. B. 159, b; 6 
March, 1814,6 Reed's L. 208, that Sergo & Rawle, 130. 
" whenever on the trial of any cause, ~ 2. For the defendant. 1. If the 
the jury shall be ready to give in replevin is abated, the judgment is, 
their verdict, the plaintiff shall Dot that the writ or plaint abate, and 
be called, nor shall he then be per· that the defendant (having avowed) 
mitted to Buffer Ii non-suit." have a return of the chattels. 
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2. When the plaintiff is ftOUIIifed, judgment is given against him. Steph •. 
the judgment for the defendant, at PI. 130. 
common, law, is, that the chattels be JUDGMENT, IN TRESPASS, 
restored to him, and this, without when for the plaintiff, is that he re
his first assigning the purpose for cover the damages assessed by the 
which they were taken, because by jury, and the costs. For the defen
abandoning his suit, the plaintiff ad. dant Ihat he recover the costs. 
mits that he had no right to disp08' JUDGMENT, IN TROVER, 
seas the defendant by prosecuting when for the plaintiff, is that he reco
the replevin. The form of this judg- ver damages and costs. 1 Ch. PI. 
ment is simply" to have a return," 157. For the defendant, the judg
without addin§ the words "to hold ment is, that he recover his costs. 
irreprevisab1e. Ham. N. P. 490. . JUDICATURE, is the state of 
As to-the form of judgments in cases those employed in the administration 
of non-suit under the 21 Hen. 8, c. of justice, and in this seuse it is 
19, and 17 Car. 2, c. 7, see Ham. nearly synonymous with judiciary. 
N. P. 490,491; 2 Ch. Plead. 161; This term is also used to siFfy a 
8 Wentw. PI.U6; 5 Berg. & Rawle, tribunal; and sometimes it IS em. 
132; 1 Saund. 195, n. 3; 2 Saund. ployed to show the extent of juri. 
286, n. 5. It is still in the defen- diction, as, the judicature is upon 
dant's option, in these cases, to take writs of error, &C. Com. Dig. Par. 
his judgment pro retorno Aabelldo liament, L 1; and see Com. Dig. 
at common law. 5 Serg. & Rawle, Courts, A. 
132; 1 Lev. 255; 8 T. R. 849. JUDICIAL, belonging or emanat· 

3. When the avowant succeeds ing from a judge lis such. Judicial 
upon the merits of his case, the sales, are such as are ordered by 
common law judgment is, that he virtue of the process of courts. 1 
" have returnable irreprevisable," for Supp. to Ves. jr. 1~9, 160; 2 Ves. . 
it is apparent that he is by Jaw enti· jr. 50. A judicial writ is one issued 
tied to keep possession of the goods. in the progress of the cause, in con· 
S Serg. & Rawle, 136; Ham. N. tradistinction to an original wriL 3 
P. 493; 1 ChiL Pl. 162. For the BI. Com. 282. Judicial decisioDs, 
form of judgments in favour of the are the opinions or determinations or 
avowant, under the last mentioned the judges in causes before them. 
statutes, see Ham. N. P. 494, 5. Hale, H. C. L. 68; Willes's R. 668 ; 

JUDGMENT OF RESPON· 3 Bam. & Ald. 122; 4 Bam. & 
DEAT OUSTER, JWGdice. When Adol. 297; 1 H. BI. 63; 5 M. & s. 
there is an issue in law, arising on 185. Judicial power, the authority 
dilatorr PUG, and it is decided in vested in the judges. The coDStitu
favour of the plaintiff, the judgment tion of the United States declares, 
is only that the defendant answer that" the judicial power of the United 
over, which is called. a judgment of States, shall be vested in one Supreme 
re8poruleat oulkr. The pleading is Court, and in such inferior courts as 
accordingly resumed, and the action the congress may from time to time 
proceeds. Steph. Pl. 126; see Bac. ordain and establish." Art. 3, s. 1. 
Abr. Pleas, N 4; 2 Arch. Pro 3. By the constitutions of the several 

JUDGMENT OF RETRAXIT, states, the judicial power is vested in 
practice, is one where after appear· such courts as are enumerated in 
anee and before judgment, the plain. each respectively. Ste tle nama '!f 
tiff enters upon the record that he the le1)eralltate.. There is nothing 
"withdraws his suit;" in such case in the constitution oftbe U oiled States 
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to forbid or prevent the legislature of the court into which the original WIllI 
a state from eJtercising judicial fune- returnable, and being grounded on 
tions. 2 Pet. R. 41:i; and judicial what bad passed in that court in con. 
acts have occasionally been perform. sequence of the sheriff'. return, were 
ed by the legislatures. 2 Root, R. ca\1edjudicial writs, in conttadistinc. 
350; ~ Greenl. R. 334; 3 Dall. R. lion to the writs issued out of chan. 
3S0; 2 Pet. R. 060; 16 Mass. R. cery, which were called origifllll 
328; Walk. R. 258; 1 New H. writs. SBI. Com. 28:l. 
Rep. 199; 10 Yerg. R. 59; 4 JUDICIARY. What i. done 
Greenl. R. 140 j 2 Chip. R. 77 j 1 while administeringjustiooj the judge 
Aik. R. 314. But a state legislature es taken collectively, as, the liberties 
cannot annul the judgments, nor de. of the people are secured by a wise 
termine the jurisdiction of the courts and independent judiciary. See 
-of tbe United States, 5 Cranch. R. Couru, and 3 Story, Const. B. 3, Co 

115 j 2 DalI. R. 410; nor authori. 38. 
tatively declare wbat the law is, or JUDICIUM DEI. The judgment 
has been, but what it shall be. 2 of God. The English law formerly 
Cranch, R. 272 j 4 Pick. R. 23. Vide impiously called tbe judgments on 
Ayl. Parerg. 27; 3 M. R. 248 j 4 trials by ordeal, by battle, and tbe 
M. R. 451; 9 M. R. 325; 6 M. R. like, the judgments of God. 
668; 12 M. R. 349; 3 N. S. 551 ; JUNIOR, younger. Tbis has 
6 N. S.519; 1 L. R. 438; 7 M. R. been held to be no part ofa man's 
8j5; 9 M. R. 204; 10 M. R. 1. name, but an addition by use, and a 

JUDICIAL MORTGAGE. In convenient distinction between a fa
-Louisiana, is the lien resulting from ther and son of the same name. 10 
judgments, whetber these be rendered Mass. R. 203; 1 Pick. R. 388; 7 
on contested cases, or by default, John. R.549; 2 Caines, 164. 
wbether they be final or provisional, JUNIPERUS SABINA, fMd.jur. 
in favour of the person obtaining This plant is commonly called savine. 
them. Civ. Code of Lo. art. :i:l89. It is used for lawful purposes in med-

JUDICIAL SALE, is a sale made icine, but 100 frequently for the crimi. 
by authority of some competent tribu. nal intent of producing abortion, 
nal, by an officer authorised by law generally endangering the life of the 

-for the purpose. The officer who woman. It is usually administered 
makes the sale, conveys all the rights in powder or oil. Tbe dose of oil 
of t~e defendant, or other person for ~awful purposes for a grown per. 
againet whom the process has been son IS from two to four drops. Parr'. 
iasued, in the property sold. Under Med. Dictionary, article Sabina. 
such a sale there is no warranty, Fodere mentions a case where a large 
either express or implied, of the thing dose of powdered savine had been 
sold. II Wheat. 616. When real administered to an ignorant girl, in 
estate is sold by the sheriff or mar. tbe seventh month of ber pregnancy, 
shal, the sale is subject to the confir. whicb had no effect on the fmtus. It 
mation of the court, or it may be set was, however, near taking the life of 
aside. See 4 Wash. C. C. R. 45; the girl. Fodere, tome iv. p. 431. 
Wallace, 128; 4 Wash. C. C. R. Given in .ufficiently large doses, 4 or 
822. 6 grains in the form of powder, kills 

JUDICIAL WRITS, £1111. prac. a dog in a few hours, and even its 
lice. Tbe capias and all other sub- insertion in a wound has the ame 
sequent writs to the original writ, e.t. Orfila, Traite des Poisons, 
Dot issuing out of chancery, but from tome iii. p. 42. For a form of in. 
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dictment for administering savine to JURIDICAL. Signifies regular, 
a woman quick with child, see 3 Chit. done in conformity to the laws of the 

, Cr. Law, 7119. Vide 1 Beck's Med. country, and the practice which is 
Jur.316. there observed. 

JURAMENTUM JUDTClALE, a JURIDICAL DAYS, dies juridici. 
term in the civil law. The oath Days in court on which the law ill 
called juramentum judiciale is that administered. --
which the judge, of his own accord, JURISCONSULT, is one well 
defers to either of the parties. It is versed in jurisprudence, a jurist. ODe 
of two kinds, 1st, That which the whose profession it is to give coUWlel 
judge defers for the decision of the on questions of law.' 
cause, and which is understood by JURISDICTION, practice, is a 
the general name jurAmentum judi. (lOwer-constitutionally conferred upon 
.ciale, and is sometimes called supple. a judge or magistrate to take cogni. 
tory oath,juramelltum BUppletorium. zance of and decide causes acoord. 
2d. That which the judge defers in ing to law, and to carry his aenteDce 
order to fix and determine the amount into execution. The tract of land 
of the condemnation which he ought or district within which a judge or 
to pronounce, and which is called magistrate has jurisdiction, is called 
juramentum ill Utem. Poth. on Ob· his territory, and his power in rela. 
Jig. P. 4, c. 3, s. 3, art. 3. tion to his territory is called hi. 

JURAT, practice. That part of territorial jurisdiction. Every act of 
an affidavit where the officer certifies jurisdiction exercised by a judge 
that the same was "sworn" before without his terrirory, either by pro
him. The jurat is usually in the nouncing sentence or carrying it into 
following form, namely: "Sworn execution, is null. An inferior court 
and sub:teribed before me on the -- has no jurisdiction beyond what is 
day of --, 1842, J. P. justice of expressly delegated. 1 Salk. 404, 
the peace." In some cases it has n.; Gilb. C. P. 1S8; 1 Saund. 73; 
been holden that illwas essential that 2 Lord Raym. 1311; and see Bac. 
the officer should sign the jurat, and Ab. Courts, &c., C, et seq. ; &C. Ab. 
that it should contain his addition and Pleas, E 2.:-Jurisdiction is original, 
ollk'ial description. 3 Caines, 1<18; when it is conferred on the court in 
but see 6 Wend. 543; 12 Wend. the first instance, which is called 
223; 2 Cowen, 552; 2 Wend. :l83; original jurisdiction, (q. v.); or it 
2 John. 479; Harr. Dig. h. t.; Am. is appellate, which is wben an appeal 
Eq. Dig. h. t. is given from the judgment of another 
. JURATA, is a certificate placed OOlltt. Jurisdiction is also cieil, 
at the bottom of an affidavit, declare where the subject.matter to be tried 
ing that the witness has been sworn is not of a criminal nature; or c:ri .. 
or affirmed to the truth of the facts inal, where the court is to punish 
therein alleged. Its usual form is crimes. Some courts and magis-

. "sworn (or affirmed) before me, the trates have both civil and crimiDal 
- day of--, 18-." The Ju. jurisdiction. It is the law which gives 
rat, !q. v.) jurisdiction; the Consent of parties. 

JURA TS, officer8, in some En. cannot, therefore, confer it, in a mal. 
glish corporations, jurats are officers ter which the law excludes. 1 N . .& 
who have much the same power as M. 192; 3 M'Cord, 280; 1 Call, 
aldermen in others. Stat. I Ed. 4; 55; 1 J. J. Marsh. 476; 1 Bibb, 
atat. 2 & 8 Ed. 6, c. 30; 18 Ed. 1, 26:i; Cooke, 27; Minor. 65; 3 Litt. 
c. 26. 882; 6 Litt. 303; Kirby. 111; 1 
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Breese, 32; I Yerg. 441; 1 Const. 3; Toull. Dr. Civ. Fr. tit. prel. s. 1, 
R. 478. But where the court has n. 1, 12,99; Merl. Rep. h. t; 19 
jurisdiction of the matter, and the de- Amer. Jurist, 3. 
fendallt hal lOme privilege which ex· JURIST, one well versed in the 
empts liim from the jurisdiction, he science of the law. The term is 
may waive the privilege. 5 Craoch, usually applied to atudents and prac· 
20;8; 1 Pet. 449; 8 Wheat. 6U9; 4 titiooers of law. 
W~ C. C. R. 84; 4 M'Cord, 711; 4 JUROR, practice, from juro, to 
Mass. 598; Wright, 484. See Har- swear;' a man who is sworn or affirm. 
din, 448; 2 Wash. :l13. Courts of ed to serve on a jury. Jurors are 
illferior jurisdiction must act within selected from citizens, and may be 
their jurisdiction, and so it must ap- compelled to serve by fine; they 
pear upon tbe record. 5 Cranch, generally receive a compensation for 
172; Pet. C. C. R. a6; 4 Dall. 11; their services;' while attending court 
2 Mass. 2U; 4 Mass. 1~2; 8 Mass. they are privileged from arrest in 
86; 11 Mass. 513; Pro Dec. 380;:4 civil cases. 
Yermo 3~9; 3 Verm. 114; 10 Conn. JURY, a body of men selected 
514; 4 John. 292; 3 Yerg. :i55; according to law, for the purpose of 
Walker, 75; 9 Cowen, 227; 5 Har. deciding some controversy. This 
& John. 36; 1 Bailey, 4;)11; 2 Bai- mode of trial by jury was adopted 
ley, :467. But the legislature may soon alier the conquest of England 
by a general or special law provide by William; and wus fully establish· 
otherwise. Pet. C. C. R. 36. Vide ed for the trial of civil suits in the 
1 Salk. 414; Hac. Ab. Courts, &c., reign of Henry II. Crabb's C. L. 
C, D; Id. Prerogative, E 5 i Merlin 5U, 51. Juries are either grand 
Rep. h. t.; Ayl. Par. 317, and the juries, (q. v.) or petit juries. The 
art. Com~tvlcy, As to the force of former having been treated of else. 
municipal laws beyond the territorial where, it will ooly be necessary to 
jurisdiction of the state, see Wheat. consider the latter. A petit jury con· 
Intern. Law, part. 2, c. 2, § 7, et sists of twelve citizens duly quulified 
seq. j Story, Contl. of Laws, c. 2 j to serve on juries, impannelled and 
Huberus, lib. 1, t. 3; J 3 Mass. R. sworn to try one or more issues of 
"; Pard. Dr. Com. part. 6, t. 7, c. 2, facts submitted to them, and to give 1\ 

~ 1; and the articles Conflict of judgment respecting the same, which 
Law.; COllrt. of '"e United State.. is called a verdict. Each one of the 
JURISPRUD~NCE, is the sci. citizens so impannelled and sworn is 

eDce of the law. By science bere called a juror. Vide Trial. 
is UDderstood that connexion of The constitution of the United 
truths founded on principles either States directs, that "the trial of all 
evident in themselves, or capable of crimes, except in cases of impeach. 
demonstration; "collection of truths ment, shall be by jury;" and this 
of the same kind, arranged in metha- invaluable institution is also secured 
dicalorder. In a more confined sense bv thl'! several state constitutions. 
jurisprudence is the practical science The constitution of the United States 
of giving a wise interpretation to the also provides that in suits at common 
laws, and to make a just application law, where the vnlue"in controversy 
of them to all cases as they arisc. In shall exceed twenty dollars, the right 
this sense it is the habit of judging of trial by jury shall be preserved. 
the same queslion- in the same man- Amendm. VII. 
ner, and by this course of judgments 'JUS. Law or right. This term 
forming pl'()('edeots. 1 Ayl. Pando is applied in many modern phrases. 

Vor..I.-62. 
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JUS ACCRESCENDI. The right 
of survivorship. At common law 
when one of several joint tenants died, 
the entire tenancy or estate went to 
the survivors, and 80 on to the last 
survivor, who took an estate of inhe
ritance. This right, except in estates 
held in trust, has been abolished by 
statute in Alabama, Delaware, Geor
gia, Illinois, Indiana, Kentucky, Mi. 
chigan, Missouri, Mississippi, New 
York, North Carolina, Pennsylvania, 
South Carolina, Tennessee, and Vir
ginia. Griff. Reg. h. t.; 1 Hill. Ab. 
439, 44U. In Connecticut, 1 Root, 
Rep. 48; I Swift's Dig. 102; and 
Louisia"na, this right was never recog
nized. See 11 Serg. & R. 192; :2 
Caines, Cas. Err. 326; 3 Verm. 543; 
6 Monr. R. 15; and E,tate in com
mon; E,tale in joint tenancy. 

JUS AD REM, property, title. 
This phrase is applied to designate 
the right a man has in relation to a 
thing; it is not the right ill the thing 
itself, but only against the person 
who has contracted to deliver it. It 
is a mere imperfect or inchoate right. 
2 BI. Com. 312; Poth. Dr. de Dom. 
de Propriete, ch. pre\. n. 1. This 
phrase is nearly equivalent to chole 
in action. 2 Wooddes. Lect. 235; 
see 2 P~ Wms. 491 ; 1 Mason, 221 ; 
1 Story, Eq. Jur. ~ 5U6; 2 Story, 
Eq. Jur. ~ 1215; Story, Ag. ~ 352; 
and JUI in rf!. 

JUS AQU..EDUCTUS, ci"illafD. 
The name of a servitude which gives 
to the owner of land the right to bring 
down water through or from the land 
of another, either from its 80Urce or 
from any other place. Its privilege 
may be limited as to the time when 
it may De exercised. If the 80urce 
fails, the servit'lde ceases, but revives 
when the water returns. If the water 
rises in, or naturally flows through 
the land, its proprietor cannot by any 
grant divert it 80 as to prevent it 
flowing to the land below. 2 Roll. 
Ab. 140, I. 25; Lois des BAt. part. 

JUS 

1, c. 3, s. 1, art. 1. But if it had 
been brought into his land by artificial 
means, it seems it would be strictly 
his property, and that it would be in 
his power to grant it. Dig. 8, 3, 1 
& 10 ; 3 Burge on the Confl. of Laws, 
417. Vide Rilin tDdier; Riflft'; 
Wuter·courlt. 

JUS CLOAC..E, cimllatD. The 
name of a servitude which requires 
the party who is subject to it, to per
mit his neighbour to conduct the 
wllters which fall on his grounds over 
those of the servient estate. 

JUS DELIBERANDI. The right 
of deliberating which in some coun
tries where the heir may have bt"t,!1 
of inrelltory, (q. v.) is gi,'en to him 
to consider whether he will accept or 
renounce the succession. In Loui. 
siana he is allowed ten days before 
he is required to make his election. 
Civ. Code, art. 1028. 

JUS DUPLICATUM, properig, 
tillf!. When a man has the p0sses
sion as well as the property of any 
thing, he is said to have a double 
right, j/U duplicatum. Bract. I. 4, 
tr. 4, c. 4; :i BI. Com. 189. 

JUS GENTIUM, the laUl of ne· 
tionl, (q. v.) Although the Romans 
used these words in the sense we 
at:ach to late of nation., yet amoDg 
them the sense was much more e:l· 
tended. Falck, Encyc. Jur. 102, D •• 
42. 

JUS GLADU. Supreme jurisdic
tion. The right to abl!lolve or con
demn a man to death. 

JUS MARITI, Scott''' loll', is the 
right of the husband to administer, 
during the marriage, his wife's goods 
and the rents of her heritage. 

JUS PERSONARUM. The right 
of persons. A branch of the law 
which embmces the theory of the dif. 
ferent cJassc.1 of men who exist in a 
state, Rnd which have been formed by 
natllre or by the society; it includes 
particularly the theory of the ties of 
families, of the legal form and the 
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juridical effects as to the relations relations which bear upon the objects 
among them. The Danes, the Eng. of external nature. Its principal 
liab, and the learned in this coun· object is to ascertain how far a person 
try, class under this head the rela. can have a permanent dominion over 
tions which exist between men in a specified portion of nature, and how 
a political point of view. Blackstone, that dominion is acquired. Vide BI. 
among others, has adopted this clRssi· Com. Book 2. 
fication. There seems a confusion JUS STRICTUM. A Latin phrase 
of ideas when such matters are placed which signifies that the law is to be 
under this head. Vide BI. Com. interpreted without any modification, 
Book, 1. and in its utmost rigour. 

JUS POSTLIMINII, properly, JUSTICE is the constant and per. 
title. The right to claim property petual disposition to render every 
after re-capture. Vide POlltliminy; man his due: Just. Inst. B. 1, tit. 1. 
Marsh. Ins. 57 a; 1 Kent, Com. 108; Toullier defines it to be the confor· 
Dane's Ab. Index, h. t. mily of our actions and our will to 

JUS PROJlCIENDl, ciDil law. the law. Dr. Civ. Fr. tit. pre\. n. 5. 
Tbe name of a servitude; it is the Tn the most extensive sense of the 
right which,the owner of a building word, it difters little from virtue, for it 
has of projecting a part of his build· includes within itself the whole circle 
ing towards the adjoining house, of virtues. Yet the common distinc
without resting on the latter. It is tion between them is that which 
extended merely over the ground. considered positively and in itself, 
Dig. 50, 16, 242, 1 ; Dig. 8,2, 25; is called virtue, when considered reo 
Dig. 8, 5, 8, 5. latively and with respect to others, 

JUS PROTEGENDl, ciftl law. has the name of justice. But justice 
The name of a servitude; it is a being in itself a part of virtue, is con· 
.right by which a part of the roof or fined to things simply good or evil, 
tiling of one house is made to extend and consists in a man's taking such 

• over the adjoining house. Dig. 50, a proportion of them as he ought. 
16,242, 1; Dig. 8, 2, 25; Dig. 8, Justice is either ,distributive or com· 
6, 8, 5. mutative. 

JUS IN RE, properly, title. It Distributive justice is that virtue 
is the right which a man has in a whose object is to distributive rewards 
thing, by which it belongs to him. and punishments to each one accord. 
It is a complete and full right. Poth. ing to his merits, observing a just 
Dr. de Dom. de- Prop. n. 1. This proportion by comparing a person or 
phrase of the civil law corresponds to a fact with another, so that neither 
convey the same idea as 'hin,f( in equal persons have unequal things, 
po. __ ora, does with us. 4 Wooddes. nor unequal petsons things equal. 
Loot. 236; vide 2 P. Wms. 491; 1 Tr. of Eq. 3, and Toullier's learned 
Mason, 221 ; 1 Ston', Eq. Jur. § note, Dr. Civ. Fr. tit. pre!. n. 7, note. 
506; 2 Story, Eq. Jur. § 1215; Commutative justice is that virtue 
Story, Ag. § 352; and Jru ad rem. whose object it is to render to every 

JUS RELICT A, Scotch law, is ODe what belongs to him, as nearly 
the right of a wife, after h~r hus. as may be, or that which governs 
band's death, to a third of movables, contracts. To render commutative 
if there be children; and to one-half, justice, the judge must make an 
if there be none. equality between the parties, that no 

JUS RERUM. The right of one may be a gainer by another's 
things. This treats of the juridical loes. Tr. Eq. 3. 

, 

Digitized by Google 



,'786 JUS JUS 

Toullie! exposes the want of utility justices were sometimes mere justices 
and exactness in this division of dis- of assise or dower, or of geoeral gaol 
tributive and commutative justice, delivery, and the like. 3 BI. Com. 
adopted in the compendium or abridg- l)8, 9; Crabb's Eng. Law, 103, 4. 
menls of the ancient dootors, and Vide Eire. 
prefers the division of intn'nal and JUSTICES OF THE PEACE, 
ezternal justice; the first being a are public officel'8 invested with judi
conformity of our tDill, and the latter cial powers for the purpose of pre
a conformity of our actiOlU to the venting breaches of the peace, and 
.law: their union makes perfect jus. bringing to punishment those who 
tice. Exterior justice is the object have violated the law. These offi
of jurisprudence; interior justice is cers, under the constitution of the 
the object of morality •• Dr. Civ. Fr. United States and some of the states, 
tit. prel. n. 6 et 7. . are appointed by the executive; in 

According to the Frederician code, others they are elected by the people, 
pnrt 1, book 1, tit. 2, s. 27, justice and commissioned by the executive.. 
consists simply in letting everyone In some states they hold their oft\ce 
enjoy the rights which he has ac. during ~ behaviour, in others tor 
quiJ.ed in virtue of the laws. And a limiteil period. 
as this definition includes all the At common law justices of t~ 
other rules of right, there is properly peace have a double po.-er in relation 
but one single general rule of right, to the arrest of wrong-doers; when 
namely, Giue tfJer!I one hi, OtDn. a felony or breach of the peace has 

See generally, Puffimd. 'Law of been committed in their presence, 
Nature and Nations, B. 1, c. 7, s. they may personally arrest the 01· 
89; ,EI~ntorum Jurisprudentim fender, or command others to do.80 ; 
universalis, lib. 1, definito, 17, 3, 1; and in order to prevent the riotous 
Gro. lib. 2, c. 11, s. 3; Ld. Rac. consequences of a tumultuous assem
Rend. Stat. Uses, 306; Treatise of bly, they may command others to 
Equity, 8. 1, c. 1, s. 1. arrest affrayers, wben the a1Iiay bas 

JUSTICES, judges. Officers ap- been committed in their preseooe. 
pointed by a competent authority to When the magistrate is not presemt 
administer justice. They are so when a crime is committed, before 
called because in ancient times the he can take a step to arrest the of
Latin word for judge was ju,'itia. fender, an oath or affirmation mlJ8t 
This term is in common parlance be made before him by some person 
used to designate justices of the cognizant of the filct, that the of. 
peace. f("nce has been committed, and that 

JUSTICES IN EYRE, were cere the person charged is the oftender. 
tain jud~ established if not first or there is probable cause to believe 
appointed, A. D. 1176, 22 Hen. 2. that he has committed the offence. 
England was divided into certain The constitution of the United States 
circuits, and three justices in eyre, directs, that "no warrants shan 
or jUtitices itinerant, as they were issue, but upon probable cause, sup
sometimes called, were appointed to ported by oath or affirmation. It 
each district, and made the circuit of Amendln. TV. After his arrest, the 
the kingdom once in seven years for perSon charged is brought before the 
the purpose of trying causes. They justice of the peace, and after hear
WAre afterwards directed by Magna ing he is discharged, held to bail to 
Carta, c. 12, to be sent into every answer to the complaint, or, for want 
county once a year. The itinerant of bail, committed to prison. 
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In some, perhaps all the United JUSTIFIABLE HOMICIDE,-
States, justices of the peace have crim. lalli, is the killing ot a human 
jurisdiction in civil cases, given to· being in consequence of an imperio 
them by local regulations. In Penn- OUII duty prescribed by law, 88 hang
sylvania their jurisdiction in cases of ing a man lawfidly sentenced to be 
contracts, express or implied, extends hung; or it is when the killing is 
to one hundred dollal'll. owing to some unavoidable necessity 

Vide, generally, Burn's Justice; induced by the act of the party killed, 
Graydon's Justice; Bache's Manual without any manner of fault in the 
ofa Justice of the Peace; Com. Dig. party killing. 1 East, P. C. 219; 
h. t.; 15 Vine Ab. 3; Bee. Ab. h. t.; Hawk. B. 1, c.28, S. I, n. 22. 
2 Sell. Pro 70; 2 Phil. Ev. 239; JUSTIFICATION, pleadit'K' is 
Chit. Pro h. t.; Amer. Dig. h. t. the maintaining Rnd showing a good 

JUSTICIAR or JUSTICIER. A and legal reason in court why a party 
judge or justice; the same 88 justi- charged did the thing he is called 
ciary, (q. v.) upon to answer for. Vide for justifica-

JUSTICIARU lTENERANTES, tion in cases of slander, Com. Dig. 
Eng. lalli, were formerly justices Pleader, 2 L 3 to :a L 7; in cases of 
who were so called because they trespass, 15 East, R. 615, note (e); 
went from county to county to ad- 2 Lilt. Ab. 134; 15 Vine Ab. 31; 
minister justice. They were usually Dane's Ab. Index, h. t. When the 
called justices in eyre, to distinguish plea of justification is supported by 
them from justices residin~ at West- evidence, it is a bar to the action. 
minster, who were calledJtuticii re- But a foreign minister cannot waive 
ftiknte.. Co. Litt. 293. Vide lte- his privilege or immunities, and his 
fterant. submission or consent to an arrest is 

JUSTICIARH RESIDENTES, no justification. U. S. v. Benner, 1 
Eng. lalli, were justices or judges Bald. 240. Vide EzCflM. 
who usually resided in Westminster; JUSTIFICATORS. A kind of 
they were so called to distinguish compurgators, or those who by oath 
them from justices in eyre. Co. Litt. justified the innocence or oaths of 
293. Vide JUlticiarii ltenerante.. others, 88 in the case of wagers of 

JUSTICIARY, o.fPcer, another law. 
nome for a judge. Tn Latin he was JUSTIFYING BAIL, praetice, is 
called i_ciuriu., and in French the production of bail in court, who 
iulticitr. Not used. Bac. Ab. there justify themselves against the 
Courts and their jurisdiction, (A). exception of the plaintiff. 

K. 

KENTUCKY. The name of one according to its actual boundaries at 
of the new states of the United States the time of p888ing the act aforesaid, 
of America. This state was for- should be formed intO a new state," 
marly a part of Virginia, and the By the act of Con~ of February 
latter state, by an act of the legisla- 4, 1791, 1 Story s L. U. S. 168, 
ture, pasaed the 18th day of Decem- congress consented that after the 
ber, 1789, "consented that the dis- first day of June, 1792, the district 
trict of Kentucky, within the jurisdic- of Kentucky should be formed into a 

, tion of the said commonwealth, and new state, separate iiom and inde-
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pendent of the commonwealth of govel'DOl' is cboeen at every election 
Virginia. And by the second sec- for governor, in the same JDI1IIDeI', . 

tion, it is enacted, that upon the and to continue in office for the same 
aforesaid first day of June, 1792, the time as the governor. He is, ex 
said new state, by the name and officio, speaker of the senate, and acts 
style of the State of Kentucky, shall as governor when the latter is im
be received and admitted into the peached, or removed from office, or 
Union, as a new and entire member dead, or refuses to qualify, resigns, 
of the United States of America. or is absent from the state. 

The constitution of this state was 3d. The judicial power, both as 
adopted the 17th day of August, to matters oflaw and equity, is vest-
1799. The powers of the govern· ed in one supreme court, styled the 
ment are divided into three distinct court of appeals, and in such inferior 
departments, and each of them is courts as the general assembly may, 
confided to a separate body of magis· from time to time erect and establish
tracy, to wit: those which are legis- The judges hold their office during 
lative to one; those which are exe- good behaviour. 
cutive, to another; and those which KEY, eBtaCt.. A wharf at which 
are judiciary, to another. to laod or load goods from or in a 

1st. The legislative power is vest· vessel. This word is now generally 
ed in two distinct branches; the ooe spelled Qllay, from the French, f1UIi. 
8tyled the house of representatives, KEYAGE, a toll paid for loading 
and the other the senate; and both to· and unloading merchandize at a key 
together, the general assembly of the or wharf. 
commonwealth of Kentucky. 1. The. KEY. An instrument made for 
house of representativeat is elected opening a lock. The keys of & 

YI'-8rly, and consists of nolless than house are considered as real estate, 
fifly-eight nor more than one hun· and descend to the heir with the in
dred members. 2. The members of heritance. When the keys of & 

the senate are elected for four years. warehouse are delivered to & pur. 
The senate consists of twenty.four chaser of goods locked up there, 
members at least, and for every three with a view of effecting a delivery or 
members above fifty-eight, which such goods, the delivery is complete. 
shall be added to the house of repre. The doctrine of the civil law is 
seotatives, one member shall be add· the same. Dig. lib. 41, t. I, 1. 9, § 
ed to the senate. 6; and lib. 18, t. 1,1.74. 

2. The executive power is vested KEELAGE, the right of demand· 
in a chief magistrate, who is styled ing money for the bottom of ships 
the governor of the commonwealth of 1'e$ting in a port or harbour. The 
Kentucky. The governor is elected money 80 paid, is also called Itee~. 
for four years. He is commander· KEELS. This word is applied, 
in-chief of the army and navy of the in England, to vessels employed in 
commonwealth, except when called the carriage of coals. Jacob, L.·D. 
into actual service of the United KIDNAPPING. The forcible and 
States. He nominates, and with the unlawful abduction and conveyi!1i 
consent of the senate, appoints all away of a man, woman, or child, 
officers, except tholJ6 whose appoint. from his or her home, without his or 
ment is otherwise provided for. He her will or consent, and sending 
is invested with the pardoning power, such person away, with aD intent to 
except in certain cases, as impeach. deprive him or her of some right. 
8leDt and treason. A lieutenant· This is an oiJence at oommon law. 
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KILDERKIN. A measure of ca- Charles II., 
pacity, equal to eighteen gallons. See James II., • 
Meanrt. William III., 
. KINDRED, relations by blood. Anne, 
Nature has divided kindred of every George I., 
one into three principal e1uses. 1 George II., • 
His children and their descendants; George III., 
2, his father, mother and other as- George IV., 
cendants; 3, his collateral relations, William IV., 

KIN 

which include, in the first place, his Victoria, • 
brothers and sisters and their de- Vide article Report •• 

tHO 
• 1686 

1689 
• 170i 

1714 
• 1721 

1760 
• 18~0 

1830 
• 1837 

BCendants; and, secondly, his uncles, KING'S BENCH. The name 
cousins and other relations of either of the supreme court of law in Eng
sex, who have not descended from a land. It is so called because for. 
brother or sister of the decea.~Io+HJtIrly the king used to sit there in 
All kindred then ~ descenderits, person, the style of the court being 
acendllnts or -'!Otta'tera)s- " A hus- still coram ip,o rf'ge, before the king 
band or Wife of the deceased, there. himself. During the reign of a 
fore, is not bis or her kindred. 14 queen, it is called the Queen's Bench, 
Ves. 372; vtrkl Wood's Iost. 50; and during the protectorate of Crom. 
Ayl. Pllrerg. 325; Dane's Ab. h. t.; well, it was called the Upper Bench. 
Toll. Ex. 382, 3; 2 Chit. BI. Com. It consists of a chief justice, and 
616, n. 593 Poth. Des Successions, three other judges who ate, by their 
ch. I, art. 3. office, the principal coroners and 

KING. The chief magistrate of conservators of the peace. 3 BI. 
a kingdo~ted usually with the Com. 41. 
executive power. This court has jnrisdiction in cri. 
T~ollowiog table of the reigns minal matters, in civil causes, and is 

of English aud British kings and a supervisory tribunal to keep otber 
queens, commencing with the Re- jurisdictions within their proper 
ports, is added to assist the student in bounds. 1. Its criminal jurisdiction 
many points of chronology. extends over all offimders, and not 

Accession. only over all capital offences but 
Henry III., 1216 also over all other misdemeanont 
Edward I., • • 1272 of a public DAture; it being consider. 
Edward II., 1307 ed the ctJ,to. morum of the realm. 
Edward lit, • 1327 Its jurisdiction is 80 universal that an 
Richard II., 137; act of parliament appointing that all 
Henry IV., • • 1399 crimes of a certain denomination 
Henry V., 1413 shall be tried before certain' judges, 
Henry VI. • • 1422 does not exclude the jurisdiction of 
Edward IV., ~ 1461 this court, without negative words. 
Edward V., • 14t!3 It may also proceed on indictments 
Richard III., 1483 removed into that court out of the 
Henry VII. I • 1485 inferior courts by certiorari. 2. Its 
Henry VIJI., • 1509 ciDiI jurisdiction against the officera 
Edward VI., • 1547 or ministers of the court entitled to 
Mary, • ) 553 its privilege, 2 Inst. 23; 4 Inst. 71 ; 
Elizabeth, • 155t1 2 Bulstr. 123; and against prisoners 
James I., • 1603 for tresp88ge8. 1n these last C!lS6S a 
Charles I., • • 1625 declaration may be filed against them 
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in debt, covenant or account; and 
this is done also upon the notion of a 
privilege, because the common pleas 
could not obtain or procure the pri. 
soners of the king's bench to appear 
in their court. ~. Its supervisory 
powers extend, 1, to issuing writs of 
error to inferior jurisdiction, and af. 
firming or reversing their judgments; 
2, to issuing writs of mandamus to 
compel inferior officers ond courts to 
perform the duties required of them 
by law. Bac. Ab. Court of King's 
Bench. 

KIRBY'S QUEST. An ancient 
record remaining with the remem· 
brancer of the English Exchequer, 
so called from being the inq1lest of 
John De Kirby, treasurer to Edw. I. 

KINTLIDGE, mere. law. This 
term is used by merchants and sea· 
faring men to signify a ship's ballast. 
Merc. Dict. 

KNAVE. A false dishonest, or 
deceitful person. This signification 
of the word has arisen by a long 
perversion of its original meaning. 
To call a man a knave has been held 
to be actionable. 1 Rolle's Ab. 52 ; 
1 Freem. 277. 

KNIGHT'S FEE, old Eng. Tau:, 
is an uncertain measure of land, but, 
according to some opinions is said to 
contain six hundred and eighty acres. 
Co. Lilt. 69 a. 

KNIGHT'S SERVICE, Engl. 
laIC, was a tenure of lands. Those 

KNO 

who held by knight's service were 
called "milites qui per loricas terras 
suos defendunt;" soldiers who defend 
the country by their armour. The 
incidents of knight's service were 
homage, fealty, warranty, wardship, 
marriage, reliefs, heriots, aids, es· 
cheats, and forfeiture. Vide :30· 
calle. 

KNOWINGLY, pleading,. The 
word" knowingly," or "well know. 
ing," will supply the place of n posi. 
tive averment in an indictment or 
declaration, that the defendant knew 
the facts subsequently stated; if 
notice or knowledge be unnecessa· 
rily stated, the allegation may be 
rejected as surplusage. Vide Com. 
Dig. Indictment, G 6; 2 Stra. 904 ; 
2 East, 452; 1 Chit. PI. 4376. Vide 
Scientl'r. 

KNOWLEDGE. Information as 
to a fact. Many acts are perfectly 
innocent when the party performing 
them is IlOt aware of certain circum· 
stallces attending them; for exam
ple, a man may pass a counterfeit 
note and be guiltless if he did not 
know it was so; he may receive 
sl0le1l goods if he was not a ware of 
the fact that they were stolen. In 
these and the like cases it is the 
guilty knowledge which makes the 
crime. See as to the manner of 
proving guilty knowledge, Archb. 
Cr. PI. 110, 111. Vide A"i1flal; 
Dog I' Ignorance I' Scienter. 
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