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ing between the United States and
such Indians, or to impair ‘or any
wise to affect the authority of the
government of the United States to
make any regulations respecting such
Indians, their lands, property, or
other rights, by treaty or law, of
otherwise, which it would have been
competent to the government to make
if this act had never been passed :
Provided, that nothing in 'this act
contained shall be construed to inhibit
the government of the United States
from dividing the territory hereby
established into one or more other
territories in such manner and at
such times as congress shall, in its
discretion, deem convenient and pro-
per, or from attaching any portion
of said territory to any other state or
territory of the United States.

§ 2. That the executive power
and authority in and over the said
territory of Iowa shall be vested in
a governor, who shall hold his office
for three years, unless sooner re-
moved by the president of the United
States. The governor shall reside
within the said territory, shall be
commander-in-chief of the militia
thereof, shall perform the duties and
receive th» emoluments of superin-
tendent of Indian affairs, and shall
approve of all laws passed by the
legislative assembly before they shall
take effect; he may grant pardons
for offences against the laws of the
said territory, and reprieves for of-
fences agninst the laws of the United
States, un'il the decision of the pre-
sident can be made known thereon ;
'he shall commission all officers who
"shall be appointed to office under the
laws of the said territory, and shall
take care that the laws be faithfully
executed.

§ 3. That there shnll be a secre-
tarv of the said territory, who shall
reside therein, and hnld his office for
four years, unless sooner removed

by the president of the United

States ; he shall record and preserve
all the laws and proceedings of the
legislative assembly hereinafter con-
stituted, and all the acts and pro-
ceedings of .the governor in his ex-
ecutive department; he shall trans-
mit one copy of the laws and ome
copy of the executive proceedings,
on or before the first Monday in
December in each year, to the pre-
sident of the United States, and, at
the same time, two copies of the
laws to the speaker of the house of
representatives, for the use of con-
gress. And in case of the death,
removal, resignation, or necessary
absence of the governor from the
territory, the secretary shall have,
and he is hereby authorised and re-
quired to execute and perform all
the powers and duties of the gover-
nor during such vacancy or neces-
sary absence, or until another gover-
nor shall be duly appointed to fill
such vacancy.

§ 4. That the legislative power
shall be vested in the governor and
a legislative assembly. The legis-
lative assembly shall consist of a
council and house of representatives.
The council shall consist of thirteen
members, having the qualifications
of voters as hereinafer prescribed,
whose term of service shall continue
two years. The house of represen-
tatives shall consist of twenty-six
members possessing the same quali-
fications as prescribed for the mem-
bers of the council, and whose term
of service shall continue one year.
An apportionment shall be made as
pearly equal as practicable, among
the several counties, for the election
of the council and representatives,
giving to each section of the territory
representation in the ratio of its popu-
fation, Indians excepted, as nearly as
may be. And the said members of
the council and house of representa-
tives shall reside in and be inhabit-
ants of the district for which they
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‘may be elected. Previous to the first
election, the governor of the territory
shall cause the census or enumera-
tion of the inhabitants of the several
counties in the territory to be taken,
and made by the sheritls of the said
counties, respectively, unless the
same shall have been taken within
three months previous to the third
day of July next, and returns thereof
made by said sheriffs to the governor.
The first election shall be held at such
time and place, and be conducted in
such manner as the governor shall
appoint and direct ; and he shall at
the same time, declare the number
of members of the council and house
of representatives to which each of
the counties or districts are entitled
under this act. The number of per-
sons authorised to be elected having
the greatest number of votes in each
of the said counties or districts for
the council, shall be declared by the
said governor to be duly elected to
the said council ; and the person or
persons having the greatest number
of votes for the house of representa-
tives, equal to the number to which
each county may be entitled, shall
also be declared by the governor to
be duly elected: Provided, the go-
vernor shall order a new election
when there is a tie between two or
more persons voted for, to supply the
vacancy made by such a tie. And
the persons thus elected to the legis-
lative assembly shall meet at such
place, and on such day as he shall
appoint ; but thereafler the time,
place, and manner of holding and
conducting all elections by the peo-
ple, and the apportioning the repre-
sentation in. the several counties to
the council and house of representa-
tives, according to population, shall
be prescribed by law, as well as the
day of the annual commencement of
the session of the said legislative
assembly ; but no session in any
year shall exceed the term of seventy-
five days.

§ 5. That every free white male
citizen of the United States, above
the age of twenty-one years, who
shall have been an inhabitant of said
territory at the time of its organiza-
tion, shall be entitled to vote at the
first election, and shall be eligible to
any office within the said territory ;
but the qualifications of voters at all
subsequent elections, shall be such
as shall be determined by the legis-
lative assembly : Provided, that the
right of suffrage shall be exercised
only by citizens of the United States.

§ 6. That the legislative power of
the territory shall extend to all right-
ful subjects of legislation; but no
law shall be passed interfering with
the primary disposal of the soil ; no
tax shall be imposed upon the pro-
perty of the United States ; nor shall
the lands or other property of non-
residents be taxed higher than the
lands or other property of residents.
All the laws of the governor and
legislative assembly shall be submit-
ted to, and if disapproved by, the con-
gress of the United States, the same
shall be null and of no effect.

§ 7. That all township officers,
and all county officers, except judi-
cial officers, justices of the peace,
sheriffs and clerks of courts, shall
be elected by the people, in such
manner as is now prescribed by the
laws of the territory of Wiscousin, or
as may, after the first election, be
provided by the governor and legis-
lative assembly of Iowa Territory.
The governor shall nominate and by
and with the advice and consent of
the legislative council, shall appoint
all judicial officers, justice of the
peace, sheriffs, and all militia officers,
except those of the staff, and all civil
officers not herein provided for. Va-
cancies occurring in the recess of the
council, shall be filled by appoint-
ments from the governor, which shall
expire at the end of the next session
of the legislative assembly ; but the
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said governor may appoint, in the
first instance, the aforesaid officers,
who shall hold their offices until the
end of the next session of the said
legislative assembly.

§ 8. That no member of the legis-
lative assembly shall hold, or be ap-
pointed to, any office created, or the
salary or emoluments of which shall
have been increased, whilst he wasa
member, during the term for which
he shall have been elected, and for
one year after the expiration of such
term ; and no person holding a com-
mission or appointment under the
United States, or any of its officers,
except as a militia officer, shall be a
member of the said council or house
of representatives, or shall hold any
office under the government of the
said territory.

Vide Courts of the United States.

IPSO FA , by the fact itself.
This phrase is frequently employed
to convey the idea that something
which has been done contrary to
‘law is void ; for example, if a mar-
ried man, during the life of his wife,
of which he had knowledge, should
marry a second woman, the latter
marriage would be void ipso facto ;
that is, on that fact being proved, the
second marriage would be declared
void ab initio.

: IRE AD LARGUM, to go at
arge ; to escape, or be set at liberty.
Vide Ad largv‘:z. ™

IRONY, in rhetoric, is a term
derived from the Greek, which sig-
nifies dissimulation. Itis a refined
species of ridicule, which under the
mask of honest simplicity or of igno-
rance, exposes the faults and errors
of others, by seeming to adopt or de-
fend them. In libels, irony may
‘convey imputations more effectually
than direct assertion, and render the
publication libellous. Hob. 215;
Hawk. B. 1, c. 78,s. 4 ; 3 Chit. Cr.
Law, 869 ; Bac. Ab. Libel, A 3.

IRREGULARITY, practice, is

the doing or not doing that in the
conduct of a suit at law, which, con-
formably with the practice of the
court, ought or ought not to be done.
A party entitled to complain of irreg-
ularity, should except to it previously
to taking any step by him in the
cause, Lofft. 323, 333, because the
taking of any such step is a waiver
of any irregularity. 1 Bos. & Pull.
342 ; 2 Smith’s R. 391 ; 1 Taunt.
R. 58; 2 Taunt. R. 243; 38 East,
R. 547; 2 New R. 509; 2 Wils,
R. 880. The court will, on motion,
set aside proceedings for irregularity.
On setting aside a judgment and exe-
cution for irregularity, they have
power to impose terms on the de-
fendant, and will restrain him from
bringing an action of trespass, unless
a strong case of damages appears.
1 Chit. R. 133, n; and see Baldw.
R. 246. Vide 3 Chit. Pr. 509, and
Regular and irregular Process. In
the canon law, this term is used to
signify any impediment which pre-
vents a man from taking holy orders.

IRREPLEVISABLE, practice.
This term is applied to those things
which cannot legally be replevied;
for example, in Pennsylvania, no
goods seized in execution or for taxes,
can be replevied.

IRRESISTIBLE FORCE. This
term is applied to such an interpost-
tion of human agency, as is, from its
nature and power, absolutely uncon-
trollable ; as the inroads of a hosti[e
army. Story on Bailm. § 25; Lois
des Batim. pt. 2,¢.2,§ 1. It differs
from inevitable accident, (q. v.); the
latter being the effect of physical
causes, as, lightning, storms, and the
like.

IRREVOCABLE. That which
cannot be revoked. A will may at
all times be revoked by the same
person who made it, he having a dis-
posing mind; but the moment the
testator is rendered incapable to make
a will he can no longer revoke a



IRR

I88 7

former will, because he wants a dis-
posing mind. Letters of attorney
are generally revocable; but when
made for a valuable consideration
they become irrevocable. 7 Ves. jr.
28; 1 Caines’s Cas. in Er. 16; Bac.
Authority, E. Vide Authority; Li
cense; Revocation,

IRRIGATION, the act of wetting
or moistening the ground by artificial
means. The owner of land over
which there is a current stream, is,
as such, the proprietor of the current,
4 Mason’s R. 400. It seems the
riparian proprietor may avail himself
of the river for irrigation, provided
the river be not thereby materially
lessened, and the water absorbed be
imperceptible or trifling. Ang. W.
C.34; and vide 1 Root’s R. 515;
8 Greenl. R. 266; 2 Conn. R. 584;
2 Swift’s Syst. 87; 7 Mass. R. 136;
13 Mass. R. 420; 1 Swift’s Dig.
111; 5 Pick. R. 175; 9 Pick. §9;
6 Bing. R. 379; 5 Esp. R. 56; 2
Conn. R. 534; Ham. N. P. 199; 2
Chit. ‘Bl. Com. 403, n. 7; 22 Vin.
Ab. 525; 1 Vin. Ab. 557 ; Bac. Ab.
Action on the case, F. The French
law coincides with our own. 1 Lois
des Batimens, sect. 1, art. 3, page
21.

ISLAND. A piece of land sur-
rounded by water. Islands are in the
sea or in rivers. Those in the sea
are either in the open sea, or within
the boundary of some country. When
new islands arise in the open sea,
they belong to the first occupant;
when they are newly formed so near
the shore as to be within the boundary
of some state, they belong to that
state, Islands which arise in rivers
when in the middle of the stream,
belong in equal parts to the riparian
proprietors ; when they arise mostly
on one side, they will belong to the
riparian owners up to the middle of
thestream. Bract. lib. 2,c. 2; Fle-
ta, lib. 3, c. 2,8. 6; 2 Bl. 261; 1
Swift’s Dig. 111; Schult. Ag. R.

117 ; Woolr. on Waters, 38 ; 4 Pick.
R. 268; Dougl. R. 441; 10 Wend:
260; 14 S. & R. 1. For the law of
of Louisiana, see Civil Code, art.
505-507. The doctrine of the com-
mon law on this subject, founded on
reason, seetns to have been borrowed
from the civil law. Vide Inst. 2, 1,
22; Dig. 41, 1, 7; Code, 7, 41, 1.

ISSUE, kindred. Thisterm is of
very extensive import, in its most
enlarged signification, and includes
all persons who have descended from
a common ancestor, 17 Ves, 481 ;
19 Ves. 547; 3 Ves. 257; 1 Rop.
Leg. 88; and see Wilmot's Notes,
314, 321. But when this word is
used in a will, in order to give effect
to the testator’s intention it will be
construed in a more restricted sense
than its legal import conveys. 7
Ves. 522; 19 Ves. 73; 1 Rop.
Leg. 80. Vide Bac. Ab. Curtesy of
England, D ; 8 Com. Dig. 473; and
article Legatee, 1. § 4.

ISSUE, pleading. An issue is
defined to be a single, certain, and
material point, issuing out of the
allegations or pleadings of the plain-
tiff or defendant. Co. Litt. 126, a;
Bac. Abr. Pleas, G; though in com.
mon acceptance it signifies the entry
of the pleadings. 1 Chit. Pl. 630.
An issue should be upon a single and
certain point, Com. Dig. Pleader, R
4; but it is not necessary that such
point should consist of a single fact.
1 Burr. 316. And that point must
be a material one. Com. Dig. Plead.
er, R 8. The issue also should not
be on a negative pregnant, but it may
be upon a disjunctive. Com. Dig.
Pleader, R 7. There are several
kinds of issues in pleading, which
are enumerated below.

ISSUE IN FACT, pleading,
takes place when the parties are at
issue in their pleadings as to a matter
of fact. This issue is to be tried by a
jury. Issues in fact are general or

special.
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- ISSUE IN LAW, pleading,
takes place when one of the parties
demurs to the pleadings of the other,
and there is a joinder in the demur.
rer; in such case the facts being
admitted, the court decide the law of
the case, which is the matter in dis-
pute between the parties.

ISSUE, SPECIAL, pleading.
When the defendant takes issue upon
any one substantial part of the decla-
ration, and rests the weight of his
cause upon it, he is said to take a
special issue, in contradiction to the
general issue, which denies and puts
in issue the whole of the declaration.
Com. Dig. Pleader, R 1, 2.

ISSUE, FEIGNED, practice.
When in a court of equity any mat-
ter of fact is strongly contested, the
court usually directs the matter to
be tried by a jury, especially such
important facts as the validity of a
will, or whether A is the heir at
law of B. But as no jury is sum-
moned to attend this court, the fact
is usually directed to be tried in a
court of law upon a feigned issue.
For this purpose an action is brought
in which the plaintiff by a fiction
declares that he laid a wager fora
sum of money with the defendant,
for example, that a certain paper is
the last will and testament of A;
then avers it is his will, and there-
fore demands the money; the de-
fendant admits the wager but avers
that it is not the will of A, and
thereupon that issue is joined, which
is directed out of chancery to be
tried; and thus the verdict of the
jurors at law determines the fact in
the court of equity. These feigned
issues are frequently used in the
courts of law, by consent of the par-
ties, to determine some disputed
rights without the formality of
pleading, and by this practice much
time and expenses are saved in the
decision of a cause. 3 Bl. Com. 452.
The consent of the court must also

be previously obtained, for the trial
of a feigned issue; without such coa-
sent it is a contempt, which will
authorise the court to order the pro-
ceeding to be stayed, 4 T. R. 402,
and punish the parties engaged. See
Fictitious action,

ISSUE, INFORMAL, pleading.
An informal issue is where a mate-
rial allegation is traversed in am
improper or inartificial manner; and
this and the other preceding mis-
takes are aided by verdict by the 33
Hen. 8, c. 30; Gilb. C. B. 147; 2
Saund. 819.

ISSUE, IMMATERIAL, plead-
ing. An immaterial issue is where
a material allegation in the plead-
ings is not traversed, but an issve
taken on some other point, which,
though found by the verdict will not
determine the merits of the cause,
and would leave the court at a loes
for which of the parties to give judg-
ment. 2 Saund. 319, n. 6; Gilb. G
P. 147; 1 Lev. 82; Com. Dig.
Pleader, R 18.

ISSUE, GENERAL, pleading.
The general issue denies in direct
terms the whole declaration; as in
personal actions, where the defend-
ant pleads nil debet, that he owes
the plaintiff nothing; or non culpa-
bilis, that he is not guilty of the
facts alleged in the declaration; or
in real actions, where the defendant
pleads nul tort, no wrong done, or
nul disseisin, no disseisin commit-
ted. These pleas and the like are
called general issues because by im-
porting an abeolute and general de-
nial of all the matters alleged in the
declaration, they at once put them
all in issue. Formerly the general
issue was seldom pleaded, except
where the defendant meant wholly
to deny the charge alleged against
him; for when he meant to avoid
and justify the charge, it was usual
for him to set forth the particular
ground of his defence as a special
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plea, which appears to ‘have been
necessary to apprize the court and
the plaintiff of the particular nature
and circumstances of the defendant’s
case, and was originally intended to
keep the law and the fact distinct.
And even now it is an invariable
rule that every defence which can-
not be specially pleaded, may be
given in evidence at the trial upon
the general issue, so the defendant
is in many cases obliged to plead
the particular circumstances of his
defence specially, and cannot give
them in evidence on that general
plea. But the science of special
pleading having been frequently
perverted to the purposes of chicane
and delay, the courts have in some
instances, and the legislature in
others, permitted the general issue
to be pleaded, and special matter to
be given in evidence under it at the
trial, which at once includes the
facts, the equity, and the law of the
case. 3 Bl. Com. 305, 6,

ISSUES, Eng. law. The goods
and profits of the lands of a defen-
dant against whom a writ of dis-
tringas or distress infinite has been
issued, taken by virtue of such writ,

are called issuves. 38 Bl. Com. 280;
1 Chit. Cr. Law, 351.

ISTHMUS. A tongue or strip of
land between two seas. Glos.on Law,
817, book 2, tit. 3, Dig.

ITEM, also; likewise; in like
manner ; in; a second time,
These are the various meanings of
this Latin adverb. V. Construction.
In law it is to be construed conjunc-
tively, in the sense of and, or also,
in such a manner as to connect sen-
tences: if therefore a testator be-
queath a legacy to Peter payable
out of a particular fund, or charged
upon a particular estate, item a le-
gacy to James, James’s legacy as
well as Peter’s will be a charge upon
the same property. 1 Atk. 436; 3
Atk. 256; 1 Bro. C. C. 482; 1
Rolle’s Ab. 844 ; 1 Mod. 100; Cro.
Car. 368 ; Vaugh., 262; 2 Rop. on
Leg. 349; 1 Salk. 284, Vide Dis-
junctive.

ITER. A foot way. Vide Way.

ITINERANT, travelling or ta-
king a journey. In England there
were formerly judges called Justices
itinerant, who were sent with com-
missions into certain counties to try

causes.

J.

JACTITATION OF MAR-
RIAGE, Eng. e¢cl. law, is the
boasting by an individual that he or
she has married another, from which
it may happen that they will acquite
the reputation of being married to
each other. The ecclesiastical courts
may in such cases entertain a libel
by the party injured; and, on proof
of the facts, enjoin the wrongdoer to
perpetual silence ; and, as a punish-
ment, make him pay the costs. 3 Bl
Com. 93; 2 Hagg. Cons. R, 423;
Id. 285; 2 Chit. Pr. 459,

JAIL. A prison; a place appoint.

ed by law for the detention of prison.
ers. A jail is an inhabited dwelling-
house within the statute of New York,
which makes the malicious burning
of an inhabited dwelling-house to be
arsons 8 John. 115 ; see 4 Call, 109.
Vide Gaol ; Prison.

JEOFAILE, this is a law French
phrase, which signifies, I am in an
error ; I have failed. There are cer-
tain statutes, called statutes of
amendment and jeofails, .because
where a pleader perceives any slip in
the form of his proceedings, and ac-
knowledges the error, (jeofaile,) he
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is at liberty by those statutes to
amend it. The amendment, how.
ever, is seldom made, but the bene-
fit is attained by the court’s over-
looking the exception. 3 Bl. Com.
407 ; 1 Saund. 228, n 1; Doct. Pl.
287 ; Dane'’s Ab. h. t.
JEOPARDY, peril, danger. This
is the meaning attached to this
word used in the act establishing and
regulating thé post office department.
The words of the act are, * or if; in
effecting such robbery of the mail
the first time, the offender shall
wound the person having the custo-
dy thereof, or put his life in jeopardy
by the use of dangerous weapons,
such offender shall suffer death.” 3
Story’s L. U. 8. 1992. Vide Baldw.
R. 98-95. The constitution de-
clares that no person shall ¢ for
the same offence, be twice put in
jeopardy of life and limb.” The
meaning of this is, that the party
shall not be tried a second time for
the same offence after he has once
been convicted or acquitted of the
offence charged, by the verdict of a
jury, and judgment has passed there-
on for or against him; but it does
not mean that he shall not be tried
for the offence, if the jury have been
discharged from necessity or by
consent, without giving any verdict ;
or, if having given a verdict, judg-
ment has been arrested upon it, or a
new trial has been granted in his
favour; for, in such a case, his life
and limb cannot judicially be said to
have been put in jeopardy. 4 Wash.
C.C.R. 410; 9 Wheat. R. 579; 6
Serg. & Rawle, 577; 3 Rawle, R.
498; 3 Story on the Const. § 1781,
Vide 2 Sumn. R. 19. This great
privilege is secured by the common
law. Hawk.P.C., B. 2, ¢c. 35; 4
Bl. Com. 335. This was the Roman
law, from which it bas been proba-
bly engrafted on the common law.
Vide Merl. Rép. art. Non bis in
tdem. Qui de crimine publico ac-

cusationem deductus est, says the
Code, 9, 2, 9, ab alio super eodem
crimine deferri non potest. Vide ar-
ticle Non bis in idem.

JERGUER, Engl. law. An offi-
cer of -the custom-house, who over-
sees the waiters. Techn. Dict. b. t.

JETTISON or JETSAM, is the
casting out of a vessel, from neces-
sity, a part of the lading ; the thing
cast out also bears the same name;
it differs from flotsam in this, that in
the latter the goods float, while in
the former they sink, and remain
under water; it differs also from
ligan, (q. v.) The jettison must be
made for sufficient ceuse, and not
from groundless timidity. It must
be made in a case of extremity,
when the ship is in danger of perish-
ing by the fury of a storm, oris
labouring upon rocks or shallows, or
is closely pursued by pirates or
enemies. If the residue of the cargo
be saved by such sacrifice, the pro-
perty saved is bound to pay a propor-
tion of the loss. In ascertaining
such average loss, the goods lost
and saved are both to be valued at
the price they would have fetched at
the place of delivery, on the ship’s
arrival there, freight, duties and
other charges being deducted. Marsh.
Ins. 546 ; 3 Kent, Com. 185 to 187;
Park, Ins. 123; Poth. Charte-par-
tie, n, 108, et suiv; Boulay-Paty,
Dr. Com. tit. 13; Pardessus, Dr.
Com. n. 734; 1 Ware’s R. 9.

JOB. By this term is understood
among workmen, the whole of a
thing which is to be done. In this
gense it is employed in the civil code
of Louisiana, art. 2727, “to build
by a plot, or to work by the job,”
says that article, “is to undertake a
bnilding for a certain stipulated
price.” See Durant. du Contr. de
Louage, liv. 3,t. 8, n. 248, 263;
Poth. Contr. de Louage, u. 893,394 ;
and Deviation.

JOBBER, commerce. One who

et o ————
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buys and sells articles for others.
Stock-jobbers are those who buy and
sell stocks for others; this term is
also applied to those who speculate
in stocks on their own account. .

JOCALIA, jewels; this term was
formerly more properly applied to
those ornaments which women, al-
thongh married, call their own.
When these jocalia are not suitable
to her degree, they are assets for the
payment of debts. 1 Roll. Ab, 911.
Vide Puraphernalia.

JOINDER OF ACTIONS, prac-
tice. The putting two or more
causes of action in the same declara-
tion. It is a general rule, that in
real actions there never can be but
one count, 8 Co. 86, 87 ; Bac. Ab.
Action, C; Com. Dig. Action, G.
A count in a real, and a count in a
mixed action, cannot be joined in
the same declaration ; nor a count in
a mixed action, and a count in a
personal action; nor a count in &
mixed action with a count in another,
as ejectment and trespass.

In mixed actions, there may be
two counts in the same declaration ;
for example, waste lies upon several
leases, and ejectment upon several
demises and ousters. 8 Co. 87 b;
Poph. 24; Cro. Eliz. 290; Ow. 11.

In personal actions, the use of
several counts in the same declara-
tion is quite common. Sometimes
they are applied to distinct causes of
actions, as upon several promissory
notes ; but it more frequently hap-
pens otherwise, that when various
counts are introduced, thev do not
really relate to different claims, but
are adopted merely as so many dif-
ferent forms of propounding the
same question. The joinder in action
depends on the form of action, rather
than on the subject-matter of it; in
an action against a carrier, for ex-
ample, if the plaintiff declare in as-
sumpsit, he cannot join a count in
trover, a$ he mayif he declare against

Vor. 1.—61.

him in case. 1 T. R. 277; but see
2 Caines’s R. 216; 3 East, R. 70,
The rule as to joinder is, that when
the same plea may be pleaded, and
the same judgment given on all the
counts of the declaration, or when
the counts are all of the same nature,
and the same judgment is to be given
upon them all, though the pleas be
different, as in the case of debt upon
bond and simple contract, they may
be joined. 2 Saund. 117,c. When
the same form of action may be
adopted, the plaintiff may join as
many causes of action as he may
choose, though he acquired the rights
affected by different titles; but the
rights of the plaintiffs, and the liabi-
lities of the defendant, must be in his
own character, or in his representa-
tive capacity, exclusively. A plain-
tiff cannot sue, therefore, for a cause
of action in his own right, and an-
other cause in his character as exe.
cutor, and join them; nor can he
sue.the defendant for a debt due by
himself, and another due by him as
executor,

In criminal cases, different offences
may be joined in the same indict-
ment, if of the same nature, but an
indictment may be quashed, at the
discretion of the court, when the
counts are joined in such a manner
as will confound the evidence. 1
Chit. Cr. Law, 253-2565. In Penn.
sylvania it has been decided that
when a defendant was indicted at one
session of the court for a conspiracy
with another to cheat a third person,
and at another sessions of ‘the same
court he was indicted for another
conspiracy to cheat another person,
the two bills might be tried, by the
same jury, against the will of the de-
fendant, provided he was not thereby
deprived of any material right, as the
right to challenge ; whether he should
be so tried or not seems to b a mat-
ter of discretion with the ryurt. 5
S. & R.59; 128. & R. 4, Vide
Separate Trial.
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Vide generally, 2 Saund. 117, b.
to 117, c.; Com. Dig. Action, G; 2
Vin. Ab. 38; Bac. Ab. Actions in

General, C; 13 John. R. 462; 101

John. R. 240; 11 John. R. 479;
1 John. R. 503; 3 Binn. 555; 1
Chit, Pl, 196 to 205; Arch. Civ.
PL 172 to 176 ; Steph. Pl. Index, h.
t.; Dane’s Ab, h. t.

JOINDER IN DEMURRER.—
When a demurrer is offered by one
party, the adverse party joins with
him in demurrer, and the answer
which he makes is called a joinder in
demurrer. Co. Litt. 71 b,

JOINDER OF ISSUE, pleading,
is the act by which the parties to a
cause, arrive at that stage of it in
their pleadings, that one asserts a
fact to be so, and the other denies it.
For example, when one party denies
the fact pleaded by his antagonist,
who has tendered the issue thus,
¢ And this he prays may be inquired
of by the country,” or “ And of this
he puts himsel{ upon the country,”
the party denying the fact may im-
mediately subjoin, “ And the said A
B, does the like ;”” when the issue is
said to be joined.

JOINT EXECUTORS. Itis pro-
posed to consider, 1, the interest
which they have in the estate of the
deceased ; 2, how far they are liable
for each other’s acts; 3, the rights
of the survivor,

§ 1. Joint executors are considered
in law as but one person, represent-
ing the testator, and therefore the acts
of any one of them which relate
either to the delivery, gift, sale, pay-
ment, possession or release of the
testator’s goods, are deemed, as re-
gards the persons with whom they
contract, the acts of all. Bac. Abr.
h. t.; 11 Vin, Abr. 358; Com. Dig.
Administration, B12 ; 1 Dane’s Abr.
583; 2 Litt. (Kentucky) R. 315;
Godolph. 314 ; Dyer, 23, in marg. ;
16 Serg. & Rawle, 337,

§ 2. As a general rule, it may be

laid down that each executor is liable
for his own wrong, or devastavit
only, and not for that of his col-
eague. He may be rendered liable,
however, for the misplaced confidence
which he may have reposed in his
co-executor.  Asif he signs a receipt
for money, in conjunction with an-
other executor, and he receives no
part of the money, but agrees that the
other executor shall retain xt, and
apply it to his own use, this is his
own misapplication, for which he is
responsible. 1 P, Wms. 241, n.1;
1 Sch. & Lef. 341 ; 2 Sch. & Lef.
231 ; 7 East, R. 256; 11 Jobn. R.
16; 11 Serg. & Rawle, 71 ; Hardr,
814; 5 Johns. Ch. R. 283; and see
2 Bro.C.C. 116; 38Bro.C.C.112;
2 Penna. R. 421 ; Fonb. Eq. B. 2,
c. 7,8. 5, n. (k).

§ 3. Upon the death of one of
several joint executors, the right of
administering the estate of the testa-
tor, devolves upon the survivor. 3
Atk. 509; Com. Dig. Administra-
tion, B 12 ; Hamm. on Parties, 148,

In Pennsylvapia, by legislative
enactment, it is provided, ¢ that when
testators may devise their estates to
their executors to be sold, or direct
such executors to sell and convey
such estates, or direct such real es-
tate to be sold, without naming or
declaring who shall sell the same, if
one or more of the executors die, it
shall or may be lawful for the survi-
ving executor to bring actions for the
recovery of the possession thereof,
and against trespassers thereon; to
sell and convey such real estates, or
manage the same for the benefit of
the persons interested therein. Act
of 12th of March,1800, 3 Sm. .. 433.

JOINT STOCK BANKS, ia
England, are a species of quasi&or-
porations, or companies regulated by
deeds of settlement; and, in this re-
spect, they stand in the same situa-
tion as other unincorporated bodies.
But they differ from the latter in this,
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that they are invested by certain
statutes with power and privileges
usually incident to corporations.
These enactments provide for the
continuance of the partnership not-
withstanding a change of partners.
The death, bankruptcy, or the sale by
a partner of his share, do not affect the
identity of the partnership, it continues
the same body, under the same name,
by virtue of the act of parliament, not-
withstanding these changes. 7 Geo.
4,c.46,s. 9.

JOINT TENANTS, estates, are
two or more persons to whom are
granted lands or tenements to hold
in fee simple, fee tail, for life, for
years, or at will. 2 Black. Com.
179. The estate which they thus
hold is called an estate in joint ten-
ancy. Vide Estate in joint tenancy ;
Jus accrescendi ; Survivor.

JOINT TRUSTEES, two .or
more persons who are entrusted
with the performance of a thing.
Unlike joint executors, joint trustees
cannot act separately, but must join
both in conveyances and receipts, for
one cannot sell without the others, or
receive more of the consideration-
money or be more a trustee than his
partner. The trust having been
given to the whole, it requires their
joint act to do any thing under it.
They are not responsible for money
received by their co-trustees, if the
receipt be given for the mere pur-
poses of form. But if receipts be
given under circumstances purport-
ing that the money though not re-
ceived by both was under the con-
trol of both, such a receipt shall
charge, and the consent that the
other shall misapply the money, par-
ticularly where he has it in his power
to secure it, renders him responsible.

11@erg. & Rawle, 71. See 1 Sch.
& Lef. 341; 5 Johns. Ch. R. 233;

Fonbl. Eq. B. 2, ¢. 7, 5. 63 Bac.
Abr. Uses and Trusts, K; 2 Bro.
Ch. R. 116; 8 Bro. Ch. R. 112, In

the case of the Attorney-General v.
Randall, a different doctrine was held.
Ib.pl.8. .

JOINTRESS or JOINTUR.-
ESS. A woman who has an estate
settled on her by her husband, to
hold during her hfe, if she survive
him. Co. Litt. 46

JOINTURE, estaléa, is a compe-
tent livelihood of freehold for the
wife, of lands and tenements ; to take
effect in profit or possession, pre-
sently after the death of the husband,
are | for the life of the wife at least. Join-
tures are regulated by the statute of
27 Hen. 8, c. 10, commonly called
the statute of uses. To make a
good jointure, it must be attended
with the following cir.umstances;
namely, 1, it must take effect, in
possession or profit, immediately
from the death of the husband; 2,
it must be for the wife’s life, or for
some greater estate; 3, it must be
limited to the wife herself, and not
to any other person in trust for her;
4, it must be made in satisfaction for
the wife’s whole dower, and not of
part of it only ; 5, the estate limited
to the wife must be expressed or
averred to be, in satisfaction of her
whole dower; 6, it must be made
before marriage. A jointure attend.
ed with all these circumstances is
binding on the widow, and is a com-
plete bar to the claim of dower; or
rather it prevents its ever arising.
But there are other modes of limiting
an edtate to a wife, which Lord Coke
says are good jointures within the
statute, provided the wife accepts of
them afler the death of the husband.
She may, however, reject them, and
claim her dower. Cruise, Dig. tit.
7; 2 Bl. Com. 187 ; Perk. h.t. In
its more enlarged sense, a jointure
signifies a joint estate, limited to both
husband and wife. 2 Bl. Com. 137.
Vide 14 Vin. Ab. 540 ; Bac. Ab. h.t.

JOUR. This is a French word
signifying day. It is used in our
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old law books, as tout jours, forever.
It is also frequently employed in the
composition of words, as, journal,
a day-book ; journeyman, a man who
works by the day; journey’s ac-
count, (q. v.)

JOURNAL, mar. law, is the book
kept on board of a ship or other ves-
sel, and which contains an account
of the ship’s course, with a short his-
tory of every occurrence during the
voyage. Another name for Log
Book, (q. v.) Chit. Law of Nat.
199,
JOURNAL, comm. law, is a book
used among merchants in which the
contents of the waste book are sepa-
rated every month, and entered on
the debtor and creditor side, for more
convenient posting in the ledger.

"JOURNAL, legislation, is an ac-
count of the procecdings of & legisla-
tive body. The constitution of the
United States, art. 1, s. 5, directs
that ¢« each house shall keep a jour.
nal of its proceedings ; and from time
to time publish the same, excepting
such parts as may in their judgment
require secrecy.” Vide 2 Story,
Const. 801. The constitutions of
the several states contain similar pro-
visions. The journal of either house
is evidence of the action of that house
upon all matters before it. 7 Cowen,
R. 613 ; Cowp. 17,

JOURNEYS ACCOUNT, Eng.
practice, 'When a writ abated with-
out any fault of the plaintiff, he was
permitted fo sue out a new writ,
within as little time as he possibly
could after abatement of the first
writ, which was guasi a continuance
of the first writ, and placed him in a
situation in which he would have
been, supposing he had still proceeded
on that writ. This was called jour-
neys account. This mode of pro-
ceeding has fallen into disuse, the
practice now being to permit that
writ to be quashed, and to sue out
another, Vide Termes de la Ley,

h. t.; Bac. Ab. Abatement, Q; 14
Vin. Ab. 558; 4 Com. Dig. 714.

JUDGE. A public officer law-
fully appointed to decide litigated
questions according to law. This,
in its most extensive sense, includes
all officers who are appointed to de-
cide such questions, and not only
judges properly so called, but also
Justices of the peace, and jurors who
are judges of the facts in issue. See
4 Dall. 229; 8 Yeates, R. 300. In
a more limited sense, the term judge
signifies an officer who is so named
in his commission, and who presides
in some court.

Judges are appointed or elected im
a variety of ways in the United
States; they are appointed by the
president by and with the consent of
the senate; in some of the states
they are appointed by the governor ;
the governor and senate, or by the
legislature. In the United States
and some of the states, they hold
their offices during good behaviour;
in others, as in New York, during
good behaviour or until they shall
attain a certain age; and in others
for a limited term of years.

Impartiality is the first duty of a
judge; before he gives an opinion
or sits in judgment in a cause, he
ought to be certain he has no bias
for or against either of the parties ;
and if he has any the slightest inter-
est in the cause he is disqualified
from sitting as judge; aliquis nom
debet esse judex in propria causa ;
8 Co. 118; 21 Pick. Rep. 101; &
Mass. 92; 13 Mass. 340; 6 Pick.
R. 109; and when he is aware of
such interest he ought himself to re-
fuse to sit on the case. It seemsit is
discretionary with him whether he
will sit in a cause in which he has
beenof counsel. 2 Marsh. 517 ; Céxe,
164 ; see 2 Binn. 454 ; but the deli-
cacy which characterizes the jud
in this country generally forbids their
sitting in such a cause. He must not
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.only be impartial, but he must pay a
blind obedience to the law, whether
good or bad. He is bound to declare
what the law is, and not to make it ;
he is not an arbitrator, but an inter-
preter of the law. It is his duty to
be patient in the investigation of the
case, learned in considering it, and
firm in his judgment. He ought,
according to Cicero, ‘ never to lose
sight that he is a man, and that he
cannot exceed the power given him
by his commission ; that not only
power but public confidence has been
given to him; that he ought always
seriously to attend not to his wishes
but to the requisitions of the law,
of justice and religion.” Cic. pro
Cluentius.

While acting within the bounds of
his jurisdiction, the judge is not res-
ponsible for any error of judgment or
mistake he may commit as a judge.
Co. Litt. 294 ; 2 Inst. 422; 2 Dall.
R.160; 1 Yeates, R. 443; 2 N. &
McC. 168; 1 Day, R. 315; 1 Root,
R. 211; 3 Caines, R. 170; 5 John.
R. 282; 9 John. R. 395; 11 John.
R. 150; 3 Marsh. R. 76 ; 1 South.
R. 74; 1 N. H. Rep. 374; 2 Bay,
1, 69; 8 Wend. 468; 3 Marsh. R.
76 ; when he acts corruptly, he may
be impeached. & John. R. 282; 8
Cowen, R. 178 ; 4 Dall. R. 225,

Vide Com. Dig. Courts, B 4, C 2,
E 1, P 16—Justices, I 1,2, and 8;
14 Vin. Ab. 573 ; Bac. Ab. Courts,
&c. B; 1 Kent, Com. 291 ; Ayl
Parerg. 809 ; Story, Const. Index, h.
t. See U. S. Dig. Courts, I, where
will be found an abstract of various
decisions relating to the appointment
and powers of judges in different
states. Vide Equality; Incompe.

tency.

JUDGE ADVOCATE, is an offi.
cer who is a member of a court
martial. His duties are to prosecute
in the name of the United States,
but he shall so far consider himself
as counsel for the prisoner, .aﬂer the

61

prisoner shall have made his plea, as
to object to leading questions to any
of the witnesses, or any question to
the prisoner, the answer to which
might tend to criminate himself. He
is further to swear the members of
the court before they proceed upon
any trial. Rules and Articles of War,
art. 69, 2 Story, L. U. 8. 1001.

JUDGMENT, practice, is the de-
cision or sentence of the law, given
by a court of justice or other com-
petent tribunal, as the result of pro-
ceedings instituted therein, for the
redress of an injury. The language
of judgments, therefore, is not that
it is decreed,” or * resolved,” by
the court; but “it is considered,”
(consideratum est per curiam) that
the plaintiff recover his debt, dama.
ges, possession, and the like, or that
the defendant do go quit. This im-
plies that the judgment is not so
much the decision of the court, as
the sentence of the law pronounced
and decreed by the court, after due
deliberation and inquiry. There are
four kinds of judgments in civil cases,
namely : 1. When the facts are ad-
mitted by the parties, but the law is
disputed ; as in case of judgment
upon demurrer. 2. When the law
is admitted, but the facts are dispu.
ted ; asin case of judgment upon a
verdict. 8. When both the law and
the facts are admitted by confession j
as in the case of cognovit actionem,
on the part of the defendant; or
nolle prosequi, on the part of the
plaintiff. 4. By default of either
party in the course of legal proceed.
ings, as in the case of judgment by
nihil dicit, ox non sum informatus,
when the defendant has omitted to
plead or instruct his attorney to do
so, after a proper notice ; or in cases
of judgment by non-pros, non-suit, or,
as in case of non-suit, when the plain.
tiff omits to follow up his proceed.
ings. These four species of judg-
ments, again, are either interlocutory

\
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or final. Vide 3 Black. Com. 386 ; | committing of the grievances com-
Bingh. on Judgm. 1. For the lien of | plained of, and the costs of suit. 1

judgments in the several states, vide
Lien,

JUDGMENT, ARREST OF,
practice ; this takes place when the
court withhold judgment from the
plaintiff on the ground that there is
some error ‘appearing on the face of
the record, which vitiates the pro-
ceedings. In consequence of such
error, on whatever part of the record
it may arise, from the commence-
ment of the suit to the time when the
motion in arrest of judgment is
made, the court are bound to arrest
the judgment. It is, however, only
with respect to objections apparent
on the record, that such motions can
be made. They cannot, in general,
be made in respect to formal objec-
tions. This was formerly otherwise,

and judgments were constantly ar- |f£

rested for matters of mere form. 3
Bl. Com. 407 ; 2 Reeves, 448; but
this abuse has been long remedied
by certain statutes passed at different
periods, called the statutes of amend-
ment and jeofails, by the effect of
which, judgments, in the present
day, cannot, in general, be arrested
for any objection of form. Steph.
Pl. 117; see 8 Bl. Com. 398; 21
Vin. Ab. 457 ; 1 Sell. Pr. 496.
JUDGMENT, IN ASSUMPSIT,
when in favour of the plaintiff, is that
he recover a specified sum, assessed
by & jury, or on reference to the
prothonotary, or other proper officer,
for the damages which he has sns-
tained, by reason of the defendant’s
non-performance of his promises and
undertakings, and for- full costs of
suit. 1 Chitty’s Pl. 100. When the
judgment is for the defendant, it is
that he recover his costs.
JUDGMENT, IN ACTIONS ON
THE CASE FOR TORTS, when
for the plaintiff, is that he recover a
sum of money ascertained by a jury,
for his damages occasioned by the

Ch. Pl. 147. When for the defend-
ant, it is for costs,

JUDGMENT OF CASSETUR
BREVE OR BILLA, practice, is in
cases of pleas in abatement where
the plaintiff’ prays that his ¢ writ” or
“bill” “may be quashed, that he
may sue or exhibit a better one.”
Steph. Pl. 130, 131, 128; Lawes,
Civ.Pl. -

JUDGMENT BY CONFES-
SION, practice. When instead of
entering a plea, the defendant chooses
to confess the action ; or, after plead-
ing, he does, at any time before trial,
both confess the action and withdraw
his plea or other allegations; the
judgment against him, in these two
cases, is called a judgment by com-
fession or by confession relictd veri-
catione. Steph. Pl. 130.
JUDGMENT, CONRADIC-
TORY. By this term is understood,
in the state of Louisiana, a judgment
which has been given after the par-
ties have been heard, either in sup-
port of their claims, or in their de-
fence. Code of Pract. art. 535; 11
L. R. 366, 569. A judgment is
called contradictory to distinguish it
from one which is rendered by de-
fault,

JUDGMENT IN COVENANT,
when for the plaintiff, is that he re-
cover an ascertained sum for his
damages, which he has sustained by
reason of the breach or breaches of
the defendant’s covenant, together
with costs of suit. 1 Chitty’s Plead.
116, 117. When for the defendant,
the judgment is for costs.

JUDGMENT, IN DEBT, when
for the plaintiff, is that he recover
his debt, and, in general, nominal
damages for the detention thereof;
and in cases under the 8 and 8 Wm.
III. c. 11, it is also awarded, that
the plaintiff have execution for the
damages sustained by the breach of
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a bond, conditioned for the perform.
ance of covenants; and that plain.
tff recover full costs of suit. 1
Chitty’s Pl. 108, 9. In some penal
and other particular actions the
plaintiff does not, however, always
recover costs. Espinasse on Pen.
Act. 154; Hull. on Costs, 200;
Bull. N. P. 333; 6 Johns. R. 261,
When the judgment is for the de-
fendant, it is generally for costs. In
some penal actions however, neither
party can recover costs, 5 Johns,
R. 251,

JUDGMENT BY DEFAULT,
practice, is a judgment rendered in
consequence of the non-appearance
of the defendant, and is either by
nil dicit, vide Judgment by nil dicit,
or by non sum informatus, vide
Judgment by non sum informatus.
This judgment is interlocutory in
assumpsit, covenant, trespass, case,
and replevin, where the sole object
of the action is damages; but in
debt, damages not being the princi-
pal object of the action, the plaintiff
usually signs final judgment in the
first instance. Vide Com. Dig.
Pleader, B 11 and 12—E 42; 7
Vin. Ab. 429 ; Doct. Pl. 208 ; Grah.
Pr. 631; Dane’s Ab. Index, h. t.;
8 Chit. Pr. 671 to 680; Tidd’s Pr.
563; 1 Lilly’s Reg. 585 ; and article
Default.

JUDGMENT, IN DETINUE,
when for the plaintiff, is in the alter-
native, that he, recover the goods, or
the value thereof, if he cannot have
the goods themselves, and his dam-
age for the detention and costs. 1
Ch. Pl. 121, 2; 1 Dall. R. 458.

JUDGMENT IN ERROR, prac-
tice, is a judgment rendered by a
court of error, on a record sent up
from an inferior court. These judg-
ments are of two kinds, of affirm-
ance and reversal.—1. When the
judgment is for the defendant in
error, whether the errors assigned
be in law or in fact, it is “t hat the

former judgment be affirmed, and
stand in full force and effect, the
said causes and matters assigned for
error notwithstanding, and that the
defendant in error recover 8 — for
his damages, charges and costs
which he hath sustained,” &c. 2
Tidd’s Pr. 1126; Arch. Forms, 221.
—When it is for the plaintiff in
error, the judgment is that it be re-
versed or recalled. It is to be re-
versed for error in law, in this form,
that it ¢ be reversed, annulled and
altogether holden for nought.” Arch.
Forms, 224. For error in fact the
judgment is recalled, revocatur. 2
Tidd, Pr. 1126.

JUDGMENT, FINAL, practice.
A final judgment is one which puts
an end to the suit. When the issue
is one in fact, and is tried by a jury,
the jury at the time that they try the
issue, assess the damages, and the
ju%gment is final in the first instance,
and is that the plaintiff do recover
the damages assessed. When an
interlocutory judgment has been ren-
dered, and a writ of inquiry has
issued to ascertain the damages, on
the return of the inquisition the plain-
tiff is entitled to a final judgment,
namely, that he recover the amount
of damages so assessed. Steph. PL
127, 128.

JUDGMENT, INTERLOCUTO-
RY, practice. When the action
sounds in damages, and the issue is
an issue in law, or when any issue
in fact not tried by a jury is decided
in favour of the plaintiff, then the
judgment is that the plaintiff ought
to recover his damages without spe-
cifying their amount; for, as there
has been no trial by jury in the case,
the amount of damages is not yet
ascertained. The judgment is then
said to be interlocutory. To ascer-
tain such damages it is the practice
to issue a writ of inquiry. Steph. PL
127 ; when the action is founded on
a promissory mnote, bond, or other
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writing, or any other contract by
which the amount due may be read-
ily computed, the practice is, in some
courts, to refer to the prothonotary or
clerk to assess the damages. There
is one species of interlocutory judg-
ment which establishes nothing but
the inadequacy of the defence set up;
this is the judgment for the plaintff
on demurrer to a plea in abatement,
by which it appears that the defend-
ant has mistaken the law on a point
which does not affect the merits of
his case; and it being but reasonable
that he should offer, if he can, a fur-
ther defence, that judgment is that
he do answer over, in technical lan-
guage, judgment of respondeat ouster,
i’q. v.) Steph. Plead. 126 ; Bac. Ab.
leas, N 4; 2 Arch. Pr. 8.

JUDGMENT OF NIL CAPI.
AT PER BREVE, OR PER
BILLAM, practice.  When an
issue arises upon a declaration or

remptory plea, and it is decided
mn favour of the defendant, the judg-
ment is, in general, that the plain-
#iff take nothing by his writ, (or
bill)) and that the defendant go
thereof without day, &c. This is
called a judgment of nil capiut per
breve, or per billam. Steph. Pl
128.

JUDGMENT BY NIL DICIT,
practice, is one rendered against a
defendant for want of a plea. The
plaintiff’ obtains a rule on’the defen-
dant to plead within a time specified,
of which he serves a notice on the
defendant or his attorney ; if the de-
fendant neglect to enter a plea with-
in the time specified, the plaintiff
may sign ju nt against him.

JUDGMENT OF NOLLE
PROSEQUI, practice, is a judg-
ment entered against the plaintiff,
where afler appearance and before
judgment he says, “he will not fur-
ther prosecute his suit.” Steph. Pl
180 ; Lawes Civ. Pl. 166,

JUDGMENT NON OBS.

tain his action.

TANTE VEREDICTO, practice,
is a judgment rendered in favour of
the - plaintiff, without regard to the
verdict obtained by the defendant.
The motion for such ju nt is
made where after a pleading by the
defendant in confession and avoid-
ance, as, for example, a plea in bar,
and issue joined thereon, and verdict
found for the defendant, the plain-
tiff on retrospective examination of
the record, conceives that such plea
was bad in substance, and might
have been made the subject of de-
murrer on that ground. If the plea
was itself substantially bad in law,
of course the verdict, which merely
shows it to be true in point of fact,
cannot avail to entitle the defendant
to judgment; while on the other
hand the plea being in confession
and avoidance, involves a confession
of the plaintiff’s declaration, and
shows that he was entitled to main-
In such case, there-
fore, the court will give judgment
for the plaintiff, without regard to
the verdict ; and this, for the rea-
sons above explained, is called a
judgment upon confession. Some-
times it may be expedient for the
plaintiff to move for judgment non
obstante, &c. even though the ver-
dict be in his own favour; for if in
such case as above described, he
takes judgment as vpon the verdict,
it seems that such judgment would
be erroneous, and that the only safe
course is to take it ad upon confes-
sion. 1 Wils, 63; Cro. Fliz. 778;
2 Roll. Ab. 99. See also Cro. Eliz.
214; 6 Mod. 10; Str. 384; 1 Ld.
Raym. 641; 8 Taunt. 413; Rast.
Ent. 622; 1 Wend. 307; 2 Wend.
634 ; 5 Wend. 513; 4 Wend. 468 ;
6 Cowen, R. 225. See this Dict.
Repleader, for the difference between
a repleader and a judgment non ob-
stante veredicto.

JUDGMENT BY NON SUM
INFORMATUS, practice, is one

e ——————
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which is. rendered, when instead of
entering a plea, the defendant’s at-
torney says he is not informed of
any answer to be given to the action.
Steph. Pl 130,

JUDGMENT OF NON PROS,
(from non prosequitur,) practice,
is one given against the plain-
tiff, in any class of actions, for not
declaring, or replying, or surre-
joining, &c. or for not entering the
1ssue.-

JUDGMENT OF NONSUIT,
practice, is one against the plaintiff;
which happens when, on trial by
jury, the plaintiff, on being called or
demanded, at the instance of the de-
fendant, to be present while the jury
give their verdict, fails to make his
appearance. In this case no verdict
is -given, but the judgment of non
suit passes against the plaintiff. So
if after issue is joined, the plaintiff
neglects to bring such issue on to
be tried in due time, as limited by
the practice of the court, in the par-
ticular case, judgment will be also
given against him for this default ;
and it is called judgment as in case
of non-suit. Steph. Pl 131. After
suffering a non-suit the plaintiff may
commence another action for the
same cause for which the first had
been instituted. In some cases,
plaintifis baving obtained informa-
tion in what manner the jury had
agreed upon their verdict before it
was delivered in court, have, when
the jury were ready to give in ‘such
verdict against them, suffered a non-
suit for the purpose of commencing
another action and obtaining another
trial. To prevent this abuse the
legislature of Penneylvania have pro-
vided by the act of the 28th of
March, 1814, 6 Reed’s L. 208, that
¢ whenever on the trial of any cause,
the jury shall be ready to give in
their verdict, the plaintiff shall not
be called, nor shall he then be per-
mitted to suffer a non-suit.”

JUDGMENT QUOD COMPU-
TET. The name of an interlocutory -
judgment is an action of account
render that the defendant do account,
quod computet. Vide 4 Wash. C. C.
R.84;2 Watts,R. 95; 1 Penn. R. 138.

JUDGMENT QUOD RECU-
PERET, practice. When an {ssue
in law, other than one arising on a
dilatory plea, or an issue in fact, is
decided in favour of the plaintiff, the
judgment is that the plaintiff do re-
cover, which is called 'a judgment
quod recuperet. Steph. Pl 126;
Com. Dig. Abatement, 1 14,1 15;
2 Arch. Pr. 3. This judgment is
of two kinds, namely, interlocutory
or final.

JUDGMENT, IN REPLEVIN,
is either for the plaintiff or defen-
dant.

§ 1. For the plaintiff. 1. When
the declaration is in the detinuit,
that is, where the plaintiff declares,
that the chattels ¢ were detained
until replevied by the sheriff,” the
judgment is that he recover the da-
mages assessed by the jury for the
taking and unjust detention, or for
the latter only, where the former
was justifiable, as also his costs. 5
Serg. & Rawle, 133; Ham. N. P.
488,

2, If the replevin is in the detinet,
that is, where the plaintiff declares,
that the chattels taken are yet
detained,” the jury must find, in ad-
dition to the above, the value of the
chattels, (assuming that they are still
detained) not in a gross sum, but
each separate article; for the defen-
dant perhaps will restore some, in
which case the plaintiffiis to recover
the value of the remainder. Ham.
N. P. 489 ; Fitz. N. B. 159, b; &
Serg. & Rawle, 130.

§ 2. For the defendant. 1. If the
replevin is abated, the judgment is,
that the writ or plaint abate, and
that the defendant (having avowed)
have a return of the chattels.
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2. When the plaintiff is nonsuited,
the judgment for the defendant, at
common, law, is, that the chattels be
restored to him, and this, without
his first assigning the purpose for
which they were taken, because by
abandoning his suit, the plaintiff’ ad-
mits that he had no right to dispos-
sess the defendant by prosecuting
the replevin. The form of this judg-
ment is simply ‘“to have a return,”
without adding the words “ to hold
irreprevisable.”” Ham. N. P. 490,
As to-the form of judgments in cases
of non-suit under the 21 Hen. 8, c.
19, and 17 Car. 2, c. 7, see Ham.
N. P. 490, 491 ; 2 Ch. Plead. 161 ;
8 Wentw. Pl. 116 ; 5 Serg. & Rawle,
132; 1 Saund. 195, n. 3; 2 Saund.
286, n. 5. It is still in the defen-
dant’s option, in these cases, to take
his judgment pro retorno habendo
at common law. 5 Serg. & Rawle,
132; 1 Lev. 2565; 8 T. R. 849.

8. When the avowant succeeds
_upon the merits of his case, the
common law judgment is, that he
¢ have returnable irreprevisable,” for
it is apparent that he is by law enti-
tled to keep possession of the goods.
6 Serg. & Rawle, 135; Ham. N.
P. 483 ; 1 Chit. Pl. 162. For the
form of judgments in favour of the
avowant, under the last mentioned
statutes, see Ham. N. P. 494, 5,

JUDGMENT OF RESPON-
DEAT OUSTER, practice. When
there is an issue in law, arising on
dilatory plea, and it is decided in
favour of the plaintiff, the judgment
is only that the defendant answer
over, which is called .a judgment of
respondeat ouster. The pleading is
accordingly resumed, and the action

s. Steph. Pl. 126 ; see Bac.
Abr. Pleas, N 4; 2 Arch. Pr. 8.

JUDGMENT OF RETRAXIT,
practice, is one where after appear-
ance and before judgment, the plain-
tiff enters upon the record that he
¢« withdraws his suit;” in such case

jgldgmut is given against him. Steph.
. 130,

JUDGMENT, IN TRESPASS,
when for the plaintiff, is that he re-
cover the damages assessed by the
jury, and the costs. For the defen-
dant that he recover the costs.

JUDGMENT, IN TROVER,
when for the plaintiff, is that he reco-
ver damages and costs. 1 Ch. Pl
157. For the defendant, the judg-
ment is, that he recover his costs.

"JUDICATURE, is the state of
those employed in the administration
of justice, and in this seuse it is
nearly synonymous with judiciary.
This term is also used to signify a
tribunal ; and sometimes it i1s em-
ployed to show the extent of juris-
diction, as, the judicature is upon
writs of error, &c. Com. Dig. Par-
liament, L 1; and see Com. Dig.
Courts, A.

JUDICIAL, belonging or emanat-
ing from a judge as such. Judicial
sales, are such as are ordered by
virtue of the process of courts. 1
Supp. to Ves. jr. 129, 160 ; 2 Ves. -
jr. 50. A judicial writ is one issued
in the progress of the cause, in con-
tradistinction to an original writ. 3
Bl. Com. 282, Judicial decisions,
are the opinions or determinations of
the judges in causes before them.
Hale, H.C. L. 68 ; Willes’s R. 666 ;
3 Barn. & Ald. 122; 4 Barn. &
Adol. 207; 1H.BL.63; 6 M. & S.
185. Judicial power, the authority
vested in the judges. The constitu-
tion of the United States declares,
that ¢ the judicial power of the United
States, shall be vested in one Supreme
Court, and in such inferior courts as
the congress may from time to time
ordain and establish.” Art. 3,s. 1.
By the constitutions of the several
states, the judicial power is vested in
such courts as are enumerated in
each respectively. See the names of
the several states. There is nothing
in the constitution of the United States
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to forbid or prevent the legislature of
a state from exercising judicial func-
tions. 2 Pet, R. 413; and judicial
acts have occasionally been perform-
ed by the legislatures. 2 Root, R.
850; 3 Greenl. R. 334; 3 Dall. R.
386; 2 Pet. R. 660; 16 Mass. R.
328; Walk. R. 258; 1 New H.
Rep. 199; 10 Yerg. R. 69; 4
Greenl. R. 140; 2 Chip. R. 77; 1
Aik. R. 314, But a state legislature
cannot annul the judgments, nor de-
termine the jurisdiction of the courts
-of the United States, 5 Cranch. R.
1156; 2 Dall. R. 410; nor authori-
tatively declare what the law is, or
has been, but what it shall be. 2
Cranch, R. 272 ; 4 Pick. R.23. Vide
Ayl Parerg. 27; 8 M. R. 248; 4
M. R. 451; 9 M. R. 325; 6 M. R.
668; 12 M. R, 349; 3 N. S, 551 ;
65N.S.519; 1 L. R.433; 7 M. R,
325; 9 M. R. 204; 10M.R. 1,

JUDICIAL MORTGAGE. In
Louisiana, is the lien resulting from
judgments, whether these be rendered
on contested cases, or by default,
whether they be final or provisional,
in favour of the person obtaining
them. Civ. Code of Lo. art. 3289,

JUDICIAL SALE, is a sale made
by authority of some competent tribu-
nal, by an officer authorised by law
‘for the purpose. The officer who
makes the sale, conveys all the rights
of the defendant, or other person
ageinst whom the process has been
issued, in the property sold. Under
such a sale there is no warranty,
either express or implied, of the thing
sold. 9 Wheat. 616, When real
estate is sold by the sheriff or mar.
shal, the sale is subject to the confir-
mation of the court, or it may be set
aside. See 4 Wash. C. C. R. 45;
Wallace, 128; 4 Wash. C. C. R.
322.

JUDICIAL WRITS, Eng. prac-
tice. The capias and all other sub-
sequent writs to the original writ,
not issuing out of chancery, but from

the court into which the original was
returnable, and being grounded on
what had passed in that court in con-
sequence of the sheriff ’s return, were
called judicial writs, in contradistinc-
tion to the writs issued out of chan-
cery, which were called original
writs. 8 Bl. Com. 282.

JUDICIARY. What is done
while administering justice ; the judg-
es taken collectively, as, the liberties
of the people are secured by a wise
and independent judiciary. See
Courts, and 3 Story, Const. B. 3, c.
38.

JUDICIUM DEI. Thejudgment
of God. The English law formerly
impiously called the judgments on
trials by ordeal, by battle, and the
like, the judgments of God.

JUNIOR, younger. This has
been held to be no part of a man’s
name, but an addition by use, and a
convenient distinction between a fa.
ther and son of the same name. 10
Mass. R. 203; 1 Pick. R. 888; 7
John. R. 549 ; 2 Caines, 164.

JUNIPERUS SABINA, med. jur.
This plant is commonly called savine.
It is used for lawful purposesin med.
icine, but too frequently for the crimi-
nal intent of producing abortion,
generally endangering the life of the
woman. It is usually administered
in powder or oil. The dose of oil
for lawful purposes for a grown per-
son is from two to four drops. Parr’s
Med. Dictionary, article Sabina.
Foderé mentions a case where a large
dose of powdered savine had been
administered to an ignorant girl, in
the seventh month of her pregnancy,
which had no effect on the feetus. ]t
was, however, near taking the life of
the girl. Foderé, tome iv. p. 431.
Given in sufficiently large doses, 4 or
6 grains in the form of powder, kills
a dog in a few hours, and even its
insertion in a wound has the same
effect. Orfila, Traité des Poisons,
tome iii. p. 42. For a form of in.
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dictment for administering savine to
a woman quick with child, see 3 Chit.
Cr. Law, 79S. Vide 1 Beck’s Med.
Jur. 316,

JURAMENTUM JUDICIALE, a
term in the civil law. The oath
called juramentum judiciale is that
which the judge, of his own accord,
defers to either of the parties. It is
of two kinds, lst, That which the
judge defers for the decision of the
cause, and which is understood by
the general name juramentum judi-
ciale, and is sometimes called supple-
tory oath, juramentum suppletorium.
2d. That which the judge defers in
order to fix and determine the amount
of the condemnation which he ought
to pronounce, and which is called
Juramentum in litem. Poth, on Ob-
lig. P. 4, c. 3,s. 3, art. 3.

JURAT, practice. That part of
an affidavit where the officer certifies
that the same was “sworn” before
him. The jurat is usvally in the
following form, namely: ¢ Sworn
and subscribed before me on the
day of ——, 1842, J. P. justice of
the peace.” In some cases it has
been holden that it’was essential that
the officer should sign the jurat, and
that it should contain his addition and
official description. 3 Caines, 128;
but see 8 Wend. 543; 12 Wend.
223 ; 2 Cowen, 552 ; 2 Wend. 283 ;
2 John. 479; Harr. Dig. h. t.; Am.
Eq. Dig. h.t.

. JURATA, is a certificate placed

at the bottom of an affidavit, declar-

ing that the witness has been sworn

or affirmed to the truth of the facts

therein alleged. Its usual form is
_“sworn (or affirmed) before me, the
day of’ y 18—.”  The Ju-
rat, (q. v.)

JURATS, officers, in some En-
glish corporations, jurats are officers
who bave much the same power as
aldermen in others. Stat. 1 Ed. 4;
stat. 2 & 8 Ed. 6, c. 30; 13 Ed. 1,
c. 26.

JURIDICAL. Signifies regular,
done in conformity to the laws of the
country, and the practice which is
there observed.

JURIDICAL DAYS, dies juridici.
Days in court on which the law is
administered. °

JURISCONSULT, is one well
versed in jurisprudence, a jurist; one
whose profession it is to give counsel
on questions of law."

JURISDICTION, practice, is a
powerconstitutionally conferred upon
a judge or magistrate to take cogni-
zance of and decide causes accord-
ing to law, and to carry his sentence
into execution. The tract of land
or district within which a judge or
magistrate has jurisdiction, is called
his territory, and his power in rela-
tion to his territory is called his
territorial jurisdiction. Every act of
jurisdiction exercised by a judge
without his territory, either by pro-
nouncing sentence or carrying it into
execution, is null. An inferior court
has no jurisdiction beyond what is
expressly delegated. 1 Salk. 404,
n.; Gilb. C. P. 188; 1 Saund. 73;
2 Lord Raym, 1311; and see Bac.
Ab. Courts, &c., C, et seq. ; Bac. Ab.
Pleas, E 2.—Jurisdiction is original,
when it is conferred on the court in
the first instance, which is called
original jurisdiction, (q. v.); or it
is appellate, which is when an appeal
is given from the judgment of another
conrt. Jurisdiction is also civil,
where the subject-matter to be tried
is not of a criminal nature; or crim-
inal, where the court is to punish
crimes. Some courts and magis-
trates have both civil and criminal
jurisdiction. It isthe law which gives
jurisdiction ; the consent of parties,
cannot, therefore, confer it, in a mat-
ter which the law excludes. 1 N. &
M. 192; 3 M:Cord, 280; 1 Call,
65; 1 J. J. Marsh. 476; 1 Bibb,
263 ; Cooke, 27 ; Minor, 65 ; 3 Litt,
882; 6 Litt. 3038; Kirby, 111; 1
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Breese, 32; 2 Yerg. 441; 1 Const.
R. 478. But where the court has
jurisdiction of the matter, and the de-
fendant has some privilege which ex-
empts him from the jurisdiction, he
may waive the privilege. 5 Cranch,
248; 1 Pet. 449; 8 Wheat. 699; 4
W.C. C.R. 84; 4 MCord, 79; 4
Mass. 598 ; Wright, 484. See Har-
din, 448; 2 Wash, 213, Courts of
inferior jurisdiction must act within
their jurisdiction, and so it must ap-
pear upon the record. 5 Cranch,
172; Pet. C. C. R. 36; 4 Dall. 11;
2 Mass. 213; 4 Mass. 122; 8 Mass.
86; 11 Mass. 513; Pr. Dec. 380; 2
Verm. 329; 3 Verm. 114; 10 Conn.
514; 4 John. 292; 3 Yerg. 355;
Walker, 75 ; 9 Cowen, 227; 5 Har.
& John. 36; 1 Bailey, 459; 2 Bai-
ley, 267. But the legislature may
by a general or special law provide
otherwise. Pet. C. C. R. 36, Vide
1 Salk. 414 ; Bac. Ab. Courts, &c.,
C, D; Id. Prerogative, Il 5; Merlin
Rép. h. t.; Ayl. Par. 317, and the
art. Competency. As to the force of
municipal laws beyond the territorial
jurisdiction of the state, see Wheat.
Intern. Law, part. 2, c. 2, § 7, et
seq.; Story, Confl. of Laws, c. 2;
Huberus, lib. 1,t. 3; 13 Mass. R.
4 ; Pard. Dr. Com. part. 6, t. 7, c. 2,
1; and the articles Conflict of
ws; Courts of the United States.
JURISPRUDENCE, is the sci-
ence of the law. By science here
is understood that connexion of
truths founded on principles either
evident in themselves, or capable of
demonstration ; a collection of truths
of the same kind, arranged in metho-
dical order. In a more confined sense
jurisprudence is the practical science
of giving a wise interpretation to the
laws, and to make a just application
of them to all cases as they arise. In
this sense it is the habit of judging
the same question- in the same man-
ner, and by this course of judgments
forming precedents, 1 Ayl. Pand.
Vor. 1.—62.

3; Toull. Dr. Civ. Fr. tit. prel. s. 1,
n. 1, 12, 99; Merl. Rép. h. t; 19
Amer. Jurist, 3.

JURIST, one well versed in the
science of the law. The term is
usually applied to students and prac-
titioners of law.

JUROR, practice, from juro, to
swear ; a man who is sworn or affirm-
ed to serve on a jury. Jurors are
selected from citizens, and may be
compelled to serve by fine; they
generally receive a compensation for
their services ;* while attending court
they are privileged from arrest in
civil cases.

JURY, a body of men selected
according to law, for the purpose of
deciding some controversy. This
mode of trial by jury was adopted
soon afier the conquest of England
by William, and was fully establish-
ed for the trial of civil suits in the
reign of Henry II. Crabb’s C. L.
50, 51. Juries are either grand
juries, (g. v.) or petit juries. The
former having been treated of else-
where, it will only be neccssary to
consider the latter. A petit jury con-
sists of twelve citizens duly qualified
to serve on juries, impannelled and
sworn to try one or more issues of
facts submitted to them, and to givea
judgment respecting the same, which
is called a verdict. Each one of the
citizens so impannelled and sworn is
called a juror. Vide Trial.

The coustitution of the United
States directs, that ¢ the trial of all
crimes, except in cases of impeach-
ment, shall be by jury;” and this
invaluable institution is also secured
by the several state constitutions,
The constitution of the United States
also provides that in suits at common
law, where the valuein controversy
shall exceed twenty dollars, the right
of trial by jury shall be preserved.
Amendm. VIIL.

* JUS. Law or right. This term
is applied in many modern phrases.
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JUS ACCRESCENDI. Theright
of survivorship. At common law
when one of several joint tenants died,
the entire tenancy or estate went to
the survivors, and so on to the last
survivor, who took an estate of inhe-
ritance, This right, except in estates
held in trust, has been abolished by
statute in Alabama, Delaware, Geor-
gia, Illinois, Indiana, Kentucky, Mi-
chigan, Missouri, Mississippi, New
York, North Carolina, Pennsylvania,
South Carolina, Tennessee, and Vir-
ginia. Griff. Reg. h.t.; 1 Hill. Ab.
439, 440. In Connecticut, 1 Root,
Rep. 48; 1 Swift’s Dig. 102; and
Louisiana, this right was never recog-
nized. See 11 Serg. & R. 192; 2
Caines, Cas. Err. 326 ; 3 Verm. 543 ;
6 Monr. R. 15; and Estate in com-
mon ; Estate in joint tenancy.

JUS AD REM, property, title.
This phrase is applied to designate
the right a man has in relation to a
thing ; it is not the right in the thing
itself, but only against the person
who has contracted to deliver it. It
is a mere imperfect or inchoate right.
2 Bl. Com. 312; Poth. Dr. de Dom.
de Proprieté, ch. prél. n. 1. This
phrase is nearly equivalent to chose
in action. 2 Wooddes. Lect. 235 ;
see 2 P. Wms. 491 ; 1 Mason, 221 ;
1 Story, Eq. Jur. § 506; 2 Story,
Eq. Jur. § 1215; Story, Ag. § 362;
and Jus in re,

JUS AQUEDUCTUS, civil law.
The name of a servitude which gives
to the owner of land the right to bring
down water through or from the land
of another, either from its source or
from any other place. Its privilege
may be limited as to the time when
it may be exercised. If the source
fails, the servitude ceases, but revives
when the water returns. If the water
rises in, or naturally flows through
the land, its proprietor cannot by any
grant divert it so as to prevent it
flowing to the land below. 2 Roll.
Ab, 140, 1, 25; Lois des Bat. part.

1,c. 3,8, 1,art. 1. But if it had
been brought into his land by artificial
means, it seems it would be strictly
his property, and that it would be in
his power to grantit. Dig. 8, 3,1
& 10 ; 3 Burge on the Confl. of Laws,
417. Vide Rain water; River ;
Water-course.

JUS CLOACKE, civil law. The
name of a servitude which requires
the party who is subject to it, to per-
mit his neighbour to conduct the
waters which fall on his grounds over
those of the scrvient estate.

JUS DELIBERANDI. The right
of deliberating which in some coun-
tries where the heir may have benefit
of inventory, (q. v.) is given to him
to consider whether he will accept or
renounce the succession. In Loui-
siana he is allowed ten days before
he is required to make his election.
Civ. Code, art. 1028.

JUS DUPLICATUM, property,
title. When a man has the posses-
sion as well as the property of any
thing, he is said to have a double
right, jus duplicatum. Bract. L. 4,
tr. 4, c. 4; 3 Bl. Com. 189,

JUS GENTIUM, the law of na-
tions, (q. v.) Although the Romans
used these words in the sense we
attach to law of nations, yet among
them the sense was much more ex-
tended. Falck, Encyc. Jur. 102, n. |
42.

JUS GLADII. Supreme jurisdic-
tion. The right to absolve or con-
demn a man to death.

JUS MARITI, Scoteh law, is the
right of the husband to administer,
during the marriage, his wife’s goods
and the rents of her heritage.

JUS PERSONARUM. The right
of persons. A branch of the law
which embraces the theory of the dif-
ferent classes of men who exist in a
state, and which have becn {ormed by
nature or by the society ; it includes
particularly the theory of the ties of
families, of the legal form and the

- -
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juridical effects as to the relations
among them. The Danes, the Eng-
lish, and the learned in this coun-
try, class under this head the rela-
tions which exist between men in
a political point of view. Blackstone,
among others, has adopted this classi-
fication. There seems a confusion
of ideas when such matters are placed
under this head. Vide Bl. Com.
Book, 1.

JUS POSTLIMINII, property,
title. The right to claim property
after re-capture. Vide Poatliminy ;
Marsh. Ins. 573 ; 1 Kent,Com. 108;
Dane’s Ab. Index, h. t.

JUS PROJICIENDI, civil law.
The name of a servitude; it is the
right which.the owner of a building
has of projecting a part of his build-
ing towards the adjoining house,
© without resting on the latter. Itis
extended merely over the ground.
Dig. 50, 16, 242, 1 ; Dig. 8, 2, 25;
Dig. 8, 5, 8, 5.

JUS PROTEGENDI, civil law.
The name of a servitude; it is a
right by which a part of the roof or
tiling of one house is made to extend
over the adjoining house. Dig. 50,
16,242, 1; Dig. 8, 2, 25; Dig. 8,
5, 8, 5.

JUS IN RE, property, title. It
is the right which a man has in a
thing, by which it belongs to him.
It is a complete and full right. Poth.
Dr. de Dom. de Prop. n. 1. This
phrase of the civil law corresponds to
convey the same idea as thing in
possession, does with us. 4 Wooddes.
Lect. 285; vide 2 P. Wms. 491; 1
Mason, 221; 1 Story, Eq. Jur. §
506; 2 Story, Eq. Jur. § 1215;
Story, Ag. § 352 ; and Jus ad rem.

JUS RELICTA, Scotch law, is
the right of a wife, after her hus-
band’s death, to a third of movables,
if there be children ; and to one-half,
if there be none.

JUS RERUM. The right of
things. This treats of the juridical

relations which bear upon the objects
of external nature. Its principal
object is to ascertain how far a person
can have a permanent dominion over
a specified portion of nature,and how
that dominion is acquired. Vide Bl.
Com. Book 2.

JUS STRICTUM. A Latin phrase
which signifies that the law is to be
interpreted without any modification,
and 1o its utmost rigour.

JUSTICE is the constant and per-
petual disposition to render every
man his due. Just. Inst. B. 1, tit. 1.
Toullier defines it to be the confor-
mity of our actions and our will to
the law, Dr. Civ. Fr. tit. prel. n. 5.
In the most extensive sense of the
word, it differs little from virtue, for it
includes within itself the whole circle
of virtues. Yet the common distinc-
tion between them is that which
considered positively and in itself,
is called virtue, when considered re-
latively and with respect to others,
has the name of justice. But justice
bei::g in itself a part of virtue, is con-
fined to things simply good or evil,
and consists in a man’s taking such
a proportion of them as he ought.
Justice is either distributive or com-
mutative,

Distributive justice is that virtue
whose object is to distributive rewards
and punishments to each one accord-
ing to his merits, observing a just
proportion by comparing a person or
a fact with another, so that neither
equal persons have unequal things,
nor unequal persons things equal.
Tr. of Eq. 3, and Toullier’s learned
note, Dr. Civ. Fr. tit. prel. n.7, note.

Commutative justice is that virtue
whose object it is to render to every
one what belongs to him, as nearly
as may be, or that which governs
contracts. To render commutative
justice, the judge must make an
equality between the parties, that no
one may be a gainer by another’s
loss. Tr. Eq. 3.

‘
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Toulller exposes the want of utility
and exactness in this division of dis-
tributive and commutative justice,
adopted in the compendium or abridg-
ments of the ancient doctors, and
prefers the division of internal and
external justice; the first being a
conformity of our will, and the latter
a conformity of our actions to the
law : their union makes perfect jus-
tice. Exterior justice is the object
of jurisprudence; interior justice is
the object of morality. , Dr. Civ. Fr.
tit. prél. n. 6 et 7,

According to the Frederician code,
part 1, book 1, tit. 2, 8. 27, justice
consists simply in lettmg every one
enjoy the rights which he has ac-
quired in virtue of the laws. And
as this definition includes all the
other rules of right, there is properly
but one single general rule of right,
namely, Give every one his own.

See generally, Puffend. Law of
Nature and Nations, B. 1, ¢. 7, s.
89; LElementorum Jurisprudentie
universalis, lib. 1, definito, 17, 3,1 ;
Gro. lib. 2, c. 11, s. 3; Ld. Bac.
Read. Stat. Uses, 306 ; Treatise of
Equity, B. 1, ¢. 1, s. 1.

JUSTICES, judges. Officers ap-
pointed by a competent authority to
administer justice. They are so
called because in ancient times the
Latin word for judge was justitia.
This term is in common parlance
used to designate justices of the

peace.

JUSTICES IN EYRE, were cer-
tain judges, established if not first
appointed, A. p. 1176, 22 Hen. 2,
England was divided into certain
circuits, and three justices in eyre,
or justices itinerant, as they were
sometimes called, were appointed to
each district, and made the circuit of
the kingdom once in seven years for
the purpose of trying causes. They
were afterwards directed by Magna
Carta, c. 12, to be sent into every
county once a year. The itinerant

justices were sometimes mere justices
of assise or dower, or of general gaol
delivery, and the like. 3 Bl. Com.
58, 9; Crabb’s Eng. Law, 108, 4.
Vide Eire.

JUSTICES OF THE PEACE,
are public officers invested with judi-
cial powers for the purpose of pre-
venting breaches of the peace, and
bringing to punishment those who
have violated the law. These offi-
cers, under the constitution of the
United States and some of the states,
are appointed by the executive; in
others they are elected by the people,
and commissioned by the executive.
In some states they hold their o
during good behaviour, in others for
a limited period.

At common law justices of the
peace have a double power in relation
to the arrest of wrong-doers; whea
a felony or breach of the peace has
been committed in their presence,
they may personally arrest the of-
fender, or command others to do so ;
and in order to prevent the riolous
consequences of a tumultuous assem-
bly, they may command others to
arrest affrayers, when the affray has
been committed in their presence.
When the magistrate is not present
when a crime is committed, before
he can take a step to arrest the of-
fender, an oath or affirmation must
be made before him by some person
cognizant of the fact, that the of-
fence has been committed, and that
the person charged is the offender,
or there is probable cause to believe
that he has committed the offence.
The constitution of the United States
directs, that ‘“npo warrants shall
issue, but upon probable cause, sup-
ported by oath or affirmation.”
Amendm. IV. Afler his arrest, the
person charged is brought before the
justice of the peace, and after hear-
ing he is discharged, held to bail to
answer to the complaint, or, for want
of bail, committed to prison.
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In some, perhaps all the United
States, justices of the peace have

jurisdiction in civil cases, given to

them by local regulations. In Penn-
sylvania their jurisdiction in cases of
contracts, express or implied, extends
to one hundred dollars.

Vide, generally, Burn’s Justice;
Graydon’s Justice ; Bache’s Manual
of a Justice of the Peace ; Com. Dig.
h.t.; 16 Vin. Ab. 3; Bac. Ab. h. t.;
2 Sell. Pr. 70; 2 Phil. Ev. 239;
Chit. Pr. h. t.; Amer. Dig. h. t.

JUSTICIAR or JUSTICIER. A
Judge or Justice the same as justi-
ciary, (q. v.)

JUSTICIARII ITENERANTES,
Eng. law, were formerly justices
who were so called because they
went from county to county to ad-
minister justice. They were usually
called justices in eyre, to distinguish
them from justices residing at West-
minster, who were called justicii re-

sidentes. Co. Litt. 293. Vide Ite-
nerant,
JUSTICIARII RESIDENTES,

Eng. law, were justices or judges
who usually resided in Westminster ;
they were so called to distinguish
them from justices ineyre. Co. Litt.
298. Vide Justiciarii ltenerantes.
JUSTICIARY, offcer,
. nome for a judge. In Latin he was
‘called justiciurius, and in French
Justicier, Not used. Bac. Ab.
Courts and their jurisdiction, (A).

JUSTIFIABLE HOMICIDE,—
erim. law, is the killing of a human
being in consequence of an imperi-
ous duty prescribed by law, as hang-
ing a man lawfully sentenced to be
hung ; or it is when the killing is
owing to some unavoidable necessity
induced by the act of the party killed,
without any manner of fault in the
party killing. 1 East, P. C. 219;
Hawk. B. 1, c. 28, 5. 1, n. 22,

JUSTIFICATION, pleading, is
the maintaining and showing a good
and legal reason in court why a party
charged did the thing he is called
upon to answer for. Vide for justifica-
tion in cases of slander, Com. Dig.
Pleader, 2 L, 3 to 2 L, 7; in cases of
trespass, 15 East, R. 615, note (e);
2 Lill. Ab. 134; 16 Vin. Ab. 31;
Dane’s Ab. Index, h. t. When the
plea of justification is supported by
evidence, it is a bar to the action,
But a foreign minister cannot waive
his privilege or immunities, and his
submission or consent to an arrest is
no justifieation. U. S. v. Benner, 1
Bald. 240. Vide Ezcuse.

JUSTIFICATORS. A kind of
compurgators, or those who by oath
justified the innocence or oaths of
others, as in the case of wagers of

JUSTIFYING BAIL, practice, is
the production of bail in court, who
there justify themselves aguinst the
exception of the plaintiff.

another | law.

K.

KENTUCKY. The name of one
of the new states of the United States
of America. This state was for-
merly a part of Virginia, and the
latter state, by an act of the legisla-
ture, passed the 18th day of Decem-
ber, 1789, “consented that the dis-

 trict of Kentucky, within the jurisdic-
tion of the said commonwealth, and

according to its actual boundaries at
the time of passing the act aforesaid,
should be formed into a new state.”
By the act of Congress of February
4, 1791, 1 Story’s L. U. 8. 168,
con consented that after the
first day of June, 1782, the district
of Kentucky should be formed into a
new state, separate from and inde-
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ndent of the commonwealth of

irginia. And by the second sec-
tion, it is enacted, that upon the
aforesaid first day of June, 1792, the
said new state, by the name and
style of the State of Kentucky, shall
be received and admitted into the
Union, as a new and entire member
of the United States of America.

The constitution of this state was
adopted the 17th day of August,
1799. The powers of the govern-
ment are divided into three distinct
departments, and each of them is
confided to a separate body of magis-
tracy, to wit: those which are legis-
lative to one ; those which are exe-
cutive, to another ; and those which
are judiciary, to another.

1st. The legislative power is vest-
ed in two distinct branches ; the one
styled the house of representatives,
and the other the senate ; and both to-
together, the general assembly of the

commonwealth of Kentucky. 1. The |

house of representatives is elected
yearly, and consists of not less than
fifty-eight nor more than one hun-
dred members. 2. The members of
the senate are elected for four years.
The senate consists of twenty-four
members at least, and for every three
members above fifty-eight, which
shall be added to the house of repre-
sentatives, one member shall be add-
ed to the senate.

2. The executive power is vested
in a chief’ magistrate, who is styled
the governor of the commonwealth of
Kentucky. The governor is elected
for four years. He is commander-
in-chief of the army and navy of the
commonwealth, except when called
into actual service of the United
States. He nominates, and with the
consent of the senate, appoints all
officers, except thos¢ whose appoint-
ment is otherwise provided for. He
is invested with the pardoning power,
except in certain cases, as impeach-
ment and treason. A lieutenant-

governor is chosen at every election
for governor, in the same manner,

and to continue in office for the same

time as the governor. Ile is, ex

officio, speaker of the senate, and acts

as governor when the latter is im-

peached, or removed from office, or

dead, or refuses to qualify, resigns,

or is absent from the state,

3d. The judicial power, both as
to matters of law and equity, is vest-
ed in one supreme court, styled the
court of appeals, and in such inferior
courts as the general assembly may,
from time to time erect and establish.
The judges hold their office during
good behaviour.

KEY, estates. A wharf at which
to land or load goods from or in &
vessel, This word is now generally
spelled Quay, from the French, quai.

KEYAGE, a toll paid for loading
and unloading merchandize at a key
or wharf.

KEY. An instrument made for
opening & lock. The keys of a
house are considered as real estate,
and descend to the heir with the in-
heritance. When the keys of a
warehouse are delivered to a pure
chaser of goods locked up there,
with a view of effecting a delivery of
such goods, the delivery is complete.
The doctrine of the civil law is
the same. Dig. lib. 41,t. 1, 1. 9,§
6; and lib. 18,t. 1, 1. 74.

KEELAGE, the right of demand-
ing money for the bottom of ships
resting in a port or harbour. The
money so paid, is also called keelage.

KEELS. This word is applied,
in England, to vessels employed in
the carriage of coals. Jacob, L.-D.

KIDNAPPING. The forcible and
unlawful abduction and conveying
away of a man, woman, or child,
from his or her home, without his or
her will or consent, and sending
such person away, with an intent to
deprive him or her of some right.
This is an offence at common law.
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KILDERKIN. A measure of ca-

pacity, equal to eighteen gallons, See
Measure.
" KINDRED, relations by blood.
Nature has divided kindred of every
one into three principal classes, 1
His children and their descendants;
2, his father, mother and other as-
cendants ; 3, his collateral relations,
which include, in the first place, his
brothers and sisters and their de-
scendants; and, secondly, his uncles,
cousins and other relations of either
sex, who have not descended from a
brother or sister of the deceased.+
All kindred then arc_descendants,
acendunts or eefateralss. A hus-
band or wife of the deceased, there-
fore, is not his or her kindred. 14
Ves. 372; vide Wood’s Inst. 80;
Ayl. Pdrerg. 325; Dane’s Ab. h. t.;
Toll. Ex. 382, 3; 2 Chit. Bl. Com.
516, n. 59; Poth. Des Successions,
ch. 1, art. 3.

KING. The chief magistrate of
a kingdom;~vested usually with the
executive power.

TheYollowing table of the reigns
of English and British kings and
queens, commencing with the Re-
ports, is added to assist the student in
many points of chronology.

Accession.
Heory II,, . . . 1216
Edward 1., . . . 1272
Edward II.,, . . . 1307
Edward 111, . . . 1827
Richard II., . . . 1377
Henry IV., . . . 1399
Henry V., . e . 1413
Hepry VI. . . . . 1422
Edward IV,, . , . 1461
Edward V., . . . . 1483
Richard I1I., . . . 1483
Henry VII., . . 1485
Heory VIIL, . . . 1509
Edward VI, . . . 1547
Mary, . .. 1853
Elizabeth, . . . 1558
James ., . . . 1603
Charles I., . . . . 1625
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Charles I1.,, . . . leso
James II., . . . 1685
William IIL, . . . 1689
Anne, . . . . 1702
George 1., . <. 1IN4
George Il., . . . . 1727
George IIL., . . . 1760
George 1V, « . . 1820
William IV., . . . 1880
Victoria, . . . 1837

Vide article Reports.

KING’S BENCH. The name
of the supreme court of law in Eng-.
land. It is so called because for-
merly the king used to sit there in
person, the style of the court being
still coram ipso rege, before the king
himself. During the reign of a
queen, it is called the Queen’s Bench,
and during the protectorate of Crom-
well, it was called the Upper Bench,
It consists of a chief justice, and
three other judges who are, by their
office, the principal coroners and
conservators of the peace. 3 Bl.
Com. 41.

This court has jurisdiction in cri-
minal matters, in civil causes, and is
a supervisory tribunal to keep other
jurisdictions  within their proper
bounds. I. Its eriminal jurisdiction
extends over all offenders, and not
only over all capital offences but
also over all other misdemeanors
of & public nature; it being consider-
ed the custos morum of the realm.
Its jurisdiction is so universal that an
act of parliament appointing that all
crimes of a certain denomination
shall be tried before certain judges,
does not exclude the jurisdiction of
this court, without negative words.
It may also proceed on indictments
removed into that court out of the
inferior courts by certiorari. 2. Its
civil jurisdiction against the officers
or ministers of the court entitled to
its privilege, 2 Inst. 23; 4 Inst. 71;
2 Bulstr. 123; and against prisoners
for trespasses. In these last casesa
declaration may be filed against them

Al
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in debt, covenant or account; and
this is done also upon the notion of a
privilege, because the common pleas
could not obtain or procure the pri-
soners of the king’s bench to appear
in their court. 3. Its supervisory
powers extend, 1, to issuing writs of
error to inferior jurisdiction, and af-
firming or reversing their judgments;
2, to 1ssuing writs of mandamus to
compel inferior officers and courts to
perform the duties required of them
by law. Bac. Ab. Court of King’s
Bench.

KIRBY’S QUEST. An ancient
record remaining with the remem-
brancer of the English Exchequer,
so called from being the inquest of
John De Kirby, treasurer to Edw. I.

KINTLIDGE, merc. law. 'This
term is used by merchants and sea-
faring men to signify a ship’s ballast.
Merc. Dict.

KNAVE. A false dishonest, or
deceitful person. This signification
of the word has arisen by a long
perversion of its original meaning.
To call a man a knave has been held
to be actionable. 1 Rolle’s Ab. 52 ;
1 Freem. 277.

KNIGHT’S FEE, old Eng. law,
is an uncertain measure of land, but,
according to some opinions is said to
contain six hundred and eighty acres.
Co. Litt. 69 a.

KNIGHT’S SERVICE, Engl.
law, was a tenure of lands. Those

who held by knight’s service were
called “ milites qui per loricas terras
suos defendunt;” soldiers who defend
the country by their armour. The
incidents of knight’s service were
homage, fealty, warranty, wardship,
marriage, reliefs, heriots, aids, es-
cheats, and forfeiture. Vide So-
cage.

KNOWINGLY, pleadings. The
word ¢ knowingly,” or ¢ well know-
ing,” will supply the place of a posi-
tive averment in an indictment or
declaration, that the defendant knew
the facts subsequently stated; if
notice or knowledge be unnecessa-
rily stated, the allegation may be
rejected as surplusage. Vide Com.
Dig. Indictment, G 6; 2 Stra. 904;
2 East, 452 ; 1 Chit. PL. *376. Vide
Scienter. .

KNOWLEDGE. Information as
to a fact. Many acts are perfectly
innocent when the party performing
them is not aware of certain circum-
stances attending them; for exam-
ple, a man may pass a counterfeit
note and be guiltless if he did not
know it was so; he may receive
stolen goods if he was not aware of
the fact that they were stolen. In
these and the like cases it is the
guilty knowledge which makes the
crime. See as to the manner of
proving guilty knowledge, Archb.
Cr. Pl. 110, 111. Vide Animal;
Dog ; Ignorance ; Scienter.
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