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684 TIT

ney, and doth not fay at what time, the obligation is good, and
the money is to be paid prefently ; that is, in convenient time.
And yet in cafe of a condition of a bond or obligation,
there 1s a diverfity between a condition of an obligation which
concerns the doing of a tranfitory af? without limitation of any
time, as payment of money, delivery of writinfgs, or the like,
for there the condition is to be performed prefently, thatis, in
convenient time ; and when by the condition of the obligation,
the aé that is to be done to the obligee is of its own nature /ocal,
for there the obligor (no time being limited) hath time during
his life to perform it, as to make a feoffment, or the like, if
the obligee doth not haften the ame by requeft. 1 Inf. 208.

‘When the obligor, feoffor, or feoffee, is to do a fole a& or
labour, as for inftance, to goto Rome, in fuch cafe he hath time
during his life, and cannot be haftened by requeft. And fo itis
if a ftranger to the obligation or feoffment were to do fuch
an a&, he hath time todo itat any time duringhis life. /d.

TIPSTAFF, an officer appointed by the marfhal of the court
of king’s bench to attend upon the judges, with a kind of rod or

Saff tipped with filver, to take prifoners into cuftody.

TITHES :

.-1. TrrHes are the tenth part of the increafe yearly arifing
and renewing from the profits of lands, the ftock upon lands,
and the perfonal induftry of the inhabitants. And hence they
are ufually divided into three kinds 5 predial, mixt, and perfonal.
Pradial tithes are fuch as arife merely and immediately from the
ground ; as grain of all forts, hay, wood, fruits, herbs; for a
piece of land or ground being called in Latin, predium, (whea
ther it be arable, meadow, or pafture,) the fruit or produce
thereof is called predial, and confequently the tithe payable for
fuch annual produceis called a predial tithe. Mix¢ tithes are
thofe which arife not immediately from the ground, but from
things immediately nourifhed by the ground; as by means of
goods depaftured thereupon, or otherwife nourifhed with the
fruits thereof ; as colts, calves, lambs, chickens, milk, cheefe,
eggs. Perfonal tithes, are fuchas do arife by the honeft labour
and induftry of man, employing himfelf in fome perfonal work,
artifice, or negotiation ; being the tenth part of the clear gain,
after charges dedufted. Watf. c. 59.

" 2. Tithes, with regard to value, are divided into greaf and
Jmall : great tithes; as corn, hay, wood : fmall tithes ; as the
przdial tithes ; of other kinds, together with thofe that are
mixt and perfonal.

3. Tithes of common right belong to that church within the
precincts of whofe parifh they arife. But one parfon may pre-
fcribe to have tithes within the parifh of another ; and this is what
is called a portion of tithes. Gibf. 663.

"The reafon whereof may be, the lord of a manor’s havingfhhis

citate
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eftate extending into what is now apportioned into diftinét pa-
rifhes; for there were tithes before the prefent diftribution of
parithes took place.

Tithes in extraparochial places, that is within the compafs of
no certain parith, belonging to the king; and he may grant
them to whomfoever he pleafes.

4. Of things that are fere nature, no tithe fhall be paid ; there-
fore no tithe is due for fith taken out of the fea, or out of
a river, unlefs by cuftom ; fo neither for the fame reafon is any
tithe due of deer, conies, ' or the like. But if the tithe thereof
be due by cuftom, it muft be paid. 2 Jaff. 651.

Of barren land, converted into tillage, no tithe fhall be paid
for the firft feven years ; but if it be not barren in its own nature,
as if it be woodland grubbed and made 6t for tillage, tithes
fhall be paid prefently; for woodland is fertile and not barren.
d. 655.

Glesbf lands, in the hands of the parfon, fhall not pay tithe
to the vicar ; nor being in the hands of the vicar, fhall they pay
tithe to the parfon ; becaufe the church thall not pay tithe to the
church. But if the parfon lets his retory, referving the glebe
lands, he fhall pay the tithes thereof to his leflee.  Ge4f. 661.

5. Exemptions from tithes are of two kinds; either to be ex-
empted from paying any tithes at all, or from paying tithes in
kind. The formeris called de non decimando : the latter de modo
decimandi.

6. Prefcription de non decimands is, to be free from the pay-
ment of tithes, without any recompence for the fame. Con-
cerning which, the general rule is, that no layman can prefcribe
in non decimandp ; that is, to be difcharged abfolutely of the pay-
ment of tithes, and to pay nothing in lieu thereof ; unlefs he be-
gin his prefcription in a religious or ecclefiaftical perfon. But
all fpiritual perfons, as bithops, deans, prebendaries, parfons,
and vicars, may prefcribe generally in non decimando. 1 Rolls
Abr. 653.

7. K 3moa'm' decimandi, commonly called by the fingle name of
modus only, is, where there is by cuftom a particular manner of
tithing different from the general law of taking tithes in kind.
This is fometimes a pecuniary compenfation, as fo much an acre
for the tithe of land : fometimes it is a compenfation in work
and labour; as that the parfon fhall have only the twelfth cock
of hay, and not the tenth, in confideration of the owner’s mak-
ing it for him : fometimes in lieu of a large quantity, when ar-
rived to greater maturity; as a couple of fowls in lieu of tithe
€ggs, and the like. Any means, in fbort, whereby the general
law of tithing is altered, and a new method of taking them is
introduced, is called a modus decimandi, or fpecial manner of tith-

ing. 2 Black. 29. ‘
8. To
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8. To make a modus or prefcription good, feveral qualifications

are requifite.  As firft, it muft be fuppofed to have had a rea-
Jonable commencement, as that at the time of the compofition the
modus was the real value of the tithes, though by the decreafc
in the value of money, it is now become much lefs.

It muft be fomething for the parforn’s benefit : therefore the
finding firaw for the body of the church, the finding a rope for
abell, the paying 5s. to the parifh clerk, have been adjudged
not to be good. But it is a good modus to be difcharged, that
he hath been ufed time out of mind to employ the profits for the
repair of the chancel, for the parfon hath a benefit by that.

It muft not be one tithe paid in lieu of another ; as it muft not
be to.pay tithes of other kinds, to be difcharged of the tithes of
dry cattle, and muft not be fo much for every cow and calf, for
the tithe of herbage.

It muft be fomething in its kind different from the thing that is
due ; and therefore a load of hay in lieu of tithe hay, or certain
theaves of corn for all tithes of corn, is not a good prefcription.

A modus muft be cerzain : {o a prefcription to pay a penny,
or thereabouts, forevery acre of land, is void for the uncertain-
ty. And heretofore it was held, thatif a precife day of pay-
ment is not alleged, the modus fhall be ill; but now it is holden,
that where an annual modus hath been paid, and no certain day
for the payment thereof is limited, the fame fhall be due and pay-
able on the laft day of the year.

A modus muft be ancient : and therefore. if it is any thing
near the value of the tithe, it will be {yppofed to be of late
commencement, and for that reafon will be te, afide.

It muft be durable, for the tithe in kind being;an inheritance
certain, it is reafonable that the recompence for it {hould be as
durable; for which reafon, a certain fum to be paid by the. in-
habitants of fuch an houfe hath been fet afide, becaufe the houfe
may go down, or none may inhabit it.

It muft be conflant and without interruption § for if there have
been frequent interruptions, no cuftom or prefcription can be
obtained. But after it hath been once duly obtained, a difturb-
ance for ten or twenty years fhall not deftroy it.

9. When a common is divided and inclofed, a modus fhall
only extend to fuch tithes as the common yielded before inclo-
fure 3 fuch as the tithes of wool, lambs, or agiftment; but not
to the tithes of hay and corn, which the common, whilft it was
common, did never produce. Burr. Mansf. 1375.

10. The perfon cannot come himfelf and fet out his tithes,
without the confent of the owner; but he may attend and
fee it fet out; yet the owner is not obliged to give him notice
when he intends to fet it out, unlefs it be by fpscial cuftom.
Id. 1891.

1t. After
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11. After it is fet out, the care thereof, asto wafting or
fpoiling, refts upon the parfon, and not upon the owner of the
land ; but the parfon may fpread, dry, and prepare his corn,
hay, or thclike, inany convenient place upon the ground, till
it be fufficiently weathered and fit to be carried into the barn.

12. And he may carry his tithes from the ground, either by
the common way, or fuch way as the owner of the land ufes to
carry away his nine parts.

If the parfon fuffers his tithe to ftay too long upon the land,
the owner may diftrain the fame as doing damage; or he may
have an action upon the cafe: but he cannot put in his cattle and,
deftroy the corn or other tithe, for that would be to make him-
felf judge what fhall be deemed a convenient time for taking it
away. L. Raym. 189,

13. In the ecclefiaftical court, the parfon may fue for and
recover the tithes themfelves, or an equivalent for the fame, and
alfo double value. In the courts of common law, he cannot re-
cover the tithes themfelves, but may fue for and recover treble
value, which is tantamount to the tithes, and double value in
the ecclefiaftical court.

But it rarely happens, that tithes are fued for at all in the ec-
clefiaftical court ; for if the defendant pleads any cuftom, modus,
compoflition, or other matter, whereby the right of the tithe
comes in queftion, this takes it out of the jurildiction of the ec-
clefiaftical judges; for the law will not fuffer the exiftence of
fuch a right to be decided without the verdict of a jury.

But where the tithes are any thing confiderable, they are fre-
quently fued for in the courts of equity.

Small tithes, not exceeding the value of gos. and Quakers
tithes, greator fmall, not exceeding the value of 10/. may be re-
covered before the juftices of the peace.

TITHING. Anciently, for the better confervation of the
peace, and more ealy adminiftration of juftice, every hundred
was divided into ten diftriCts or tithings, confifting of ten men
with their families : and at the head of each tithing was appoint-
ed an oflicer, called the tithingman, being much of the nature of
what is now called the conflable.

TITHINGMAN, was anciently at the head of the tithing or
decennary, which confifted of ten men with their famities, and
is now in the nature of conitable. But, in fome places, there
is both a tithingman and conftable, where the tithingman is as it
were a deputy to execute the office in the conftable’s abfence :
but there are fome things which a conftable hath power to do,
that tithingmen cannot intermeddle with ; for the conftable may
do whatever the tithingman may do ; but not on the contrary, the
tithingman not having an equal power with the conitable. But

in
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in places where there is no conftable, the office and authrity of
tithingman feems to be all one under a different name.

TITLE, BUYING OF. It is an high offence at common
law to buy or fell any doubtful title to difputable lands, to the
intent that the buyer may carry on the fuit, which the fel-
ler doth not think it worth his while to do; all which practices
ought by all means to be difcountenanced, as manifeftly tending
to oppreflion. 1 Haw. 261.

And by the ftatute 32 H. 8. c. 9. no perfon fhall fell or pur-
chafe any pretended right or title to land, unlefs the vendor
hath received the profits thereof for a year before fuch grant,
or hath been in actual poffeflion of the land, or of the rever-
fion or remainder; on pain that both purchafer and vendor
fhall each forfeit the value of fuch lands to the king and the
profecutor.

When a perfon will recover any thing from another, he muft
make out and prove a better title than the other hath; otherwife
it will not be enough to deftroy his title. For it is not allowed
for the party to forfake his own title, and fly upon the other’s 3
for he muft recover by his own ftrength, and not by the other’s
weaknefs. Hb. 103.

TOBACCO AND SNUFF. No perfon fhall plant any to-
bacco, on forfeiture thereof ; and alfo 12/. for every rod or pole.
12C. 2. ¢.34. 15 C. 2.¢. 7.

And by the 29 G. 3. ¢. 68. every manufalturer of, or dealer
in tobacco or fnuff, fhall take out a licence annually from the of-
ficers of excife.

And by feveral ftatutes, regulations are made refpeQing the
manufacturing of tobacco and fnuff, which are alfo put under
the management of the officers of excife.

TOFT, a mefluage, or rather a place or piece of ground where
a houfe formerly ftood, but is decayed or cafually burned, and
not rebuilt.

TOLERATION, atof. See DissENTERS.

TOLL, tolnetum, fignifies generally a payment in markets and

-fairs, for goods fold therein.

But there are alfo divers other kinds of tolls : as,

Turn tdll, where toll is paid for beafts that are driven to be fold
at market, and refurn unfold.

Toll travers, where one claimeth to have toll for every beaft
that traverfeth, or is driven over his ground.

Thorough toll, where a town prefcribes to have toll for every
beaft that goeth through the town, or over a ferry, or bridge,
maintained at their coft.

There is alfo in-tol and out-toll, mentioned in ancient char-
ters.

‘Toll muft have a reafonable caufe of commencement, as in

confideration
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confiderition of repairs or the like ; otherwife the franchife is il<
legal and void. 2 Black. 38. _

To TOLL AN ENTRY, is to defeat or fake away the right
of entry into lands and tenements.

TOLT, is a precept from the fheriff for removing a writ of
right from the court baron into the county court ; and is fo call-
cf, becaufe it takes (‘7o/lit ) the caufe out of the court of the
lord of the manor. And from the county court it may be removs+
ed into the king’s courts, by writ of pone or recordari facias, at
the fuggeftion of either party that there is a defect of juftice.

‘TOMBSTONES. See MoNUMENTS. ‘

TONNAGE, tunnage, a duty on goods imported or exported,
at the rate of {fo much a ton. ’

TOR, Sax. a mount or hill.

TORi{A'LE;-(from torreo, to roaft or dry,) a kiln or malt-
houfe. So /zf?a ad torrale, was {uit to the lord’s kiln with a pro-
hibition to the tenants to dry their corn or male elfewhere.

TORT, from the Latin, fortus, is a French word for injury
or wrong; as defon tort, of hisown Wmcnf. It is properly call-
ed tort, becaufe itis swrefled or crooked. 50 tort feafer, is a

wrong doer or tre{paffer. '

TOURN. The fheriff’s tourniis the king’s court of record,
holden before the fheriff, for the redrefing of common grievan-
ces ' within the county. 2 Haw. §5. ,

And becaufe the fheriff did go in circuit twice every year,
throughout every hundred within the county, it was called the
tourn, which fignifies a circuit or perambulation. 2 Inf. 90.

The times for performing this perambulation are to be within
a month after Eaffer, and a month after Micketlmas. At which
courts, all perfons, (except peers, clergymen, tenants in ancient
demefne, and thofe who have hyndreds or lects of their own,)
being above the age of twelve eprs, are bound to attend, in or<
der to make inquiry of all confnion grievances, and to take the
oath of allégiance to the king: S
_ The eftate to qualify a juryman in the tourn, is 20s. 2 yeaf
frechold, or 26s. 84. cuftomary or copyhold. :

It feems to be fettled, . that a.diftrefs'is incident of common

. right to every fine and amerciament in the tourn, and that the
offender’s goods may be diftrained in any lands within the pre-
cinét of the court, or in.the:highway ; and that the goods dif-
trained may be fold 3 or the fine may be recovered by altion of
debt, 2 Haw. 604 1. ‘,

- But the therilf by feveral fiatutes isreftrained from trying in-
di¢tments found in the tourn ; but he muft deliver them to the
next feffion of the peace. ‘Since which reftriétions, the bufinefs
of the tourn hath declined, and is now almoft whelly develvod
upon the quarter fefllions. A .

Yy FouT
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TOUT TEMPS PRIST, is a plea to an a&tion, whereby, af-
ter tender and refufal of a debt, the defendant acknowledges the
debt, and pleads the tender; adding, that he has always been
ready, tout tomps. prif!y and flill is ready, wneore priff, to difcharge
it. For a tendcr by the debtor, and refufal by the creditor, will
difcharge the cofts, though not the debt itfelf. 3 Black. 303.

TOWN, villa, or vicus, wasa preanct anciently of ten fami-
lies, upon which account they are fometimes called tithings.
There ought to be in every town a petty conftable, or tithing-
man, or both. If a town is decayed, fo that it hath ne houfe
left, yetitisatown in law. Wood. Introdution.

TRANSITORY ACTION, is an a&ion that is net confined
to the proper county ; as for debt, detinue, flander, or the like,
which are injurics that might happen any where; whereas 2
Jocal aion is reftri€ted to that particular county where the inju-
ry was aQually done; as for walte, trefpafs, or the like. éee
LocaL ACTION.

TRANSPORTATION of offenders, is the banithing or fend-
ing them away into another country. By the 4 G.c.11. 6 G.
c. 23. and 8 G. 3. ¢. 15. perfons convicted of felony within the
benefit of clergy, may, inftead of burning in the hand or whi
ping, be ordered to be tranfported into fome of his majefty’s
plantations in Americay [and by the 19 G. 3.¢.74. and 23 G. 3.
¢. §6. to any place beyond the feas,] for feven years. And per-
fons convicted of offences excladed from the benefit of clergy, to
whom the king fhall be pleafed to extend mercy on condition of
tranfportation, may be tranfported for fourteen years, or fuch
other term as fhall be made part of the condition.

And by the 19 G. 3. e. 74. inftead of tranfportation, peniten-
tiary houfes may be cre&ted in Middlefex, Effex, Kent, or Surry,
for confining and employing int hard labour, fix hundred male,
and three hundred female convits. And alfo thips may be pro-
vided for the more effetual punifhment of atrocious c;ﬂ'endets,
to be employed in hard labour in raifing fand, foil, er gravel,
from and cleanfing the river Tham.es, or any other navigable river,
or any port or haven, orin any other public work upon the banks
thereof ; and fuch offenders are to be fed during the time with
bread, and any coarle or inferior food, and water, or fmall beer ;
with power to the king, on their good behaviour, to thorten the
term of their confinement.

TRAVERSE, took its name from the French de traverfe,
which is no other than de tranfverfo in Latin, fignifying on the
other fide ; becaufe as the indi€tment on the one fide chatges thé
party, fo he on the other fide cometh in to difcharge himfelf
T'o traverfe an indiCtment therefore, is to take iffue upon the
chief matter thereof ; which is the fame as if one fhall fay, »
wake contraditlion, ox to deny the paint of the indictment ; asin a pre-

fentment
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fentment againft a perfon for a highway overflowed with water,
for default of fcouring a ditch which he and they whofe eftate he
hath in certain lands there have ufed to fcour or cleanfe ; fuch
perfon may traverfe cither the matter; namely, that there is no
highway there, or that the ditch is fufficiently fcoured ; or other-
wife he may traverfe the caufe; namely, that he hath not that
land, or that he and they whofe eftate be hath, have not ufed to
{cour the ditch. Lamb. g40.

A plea will be ill which neither traverfeth nor confefleth the
plaintiff’s title. And every matter of fad, - alleged by the plain-
tiff, may be traverfed by the defendant, but not matter of law,
or where itispart matter of law, and part matter of faét: nor
may zarecord be traverfed which is nocto be tried by a jury. Cra
£hiz. 755

A traverfc muft be always made to the fubftantial part of the
title. Where an aét may indifferently be intended to be at one
day or another, there the dayis not traverfable. In an aftion
of trefpafs, generally the day is not material ; though if a mat-
ter be to be done upon a particular day, there it is material and
waverfable. 2 Roll’s Rep. 37. :

TREASON, isa word borrowed from the French, and im--
por* betyaying, treachery, or breach of faith and allegiance. 4
Black®75.

Treafon, generally fpeaking, is intended not of petit treafon,
but of high treafon ong. 1 Hales Hiff. 316.

By the ftatute 25 Ed. 3. 2. 5. ¢. 2. all treafons, which had
been uncertain before, were {ettled.  Which ftatute by 1 Mar.

1. c. 1. is reinforced, and again made the only ftandard of
treafon; and all ftatutes between the faid ftatutes of 25 Ed. 3.
and 1 Mary, which made any offences high or petit treafon, or
mifprifion of treafon, are abrogated ; fo that no offence is at this
day to be efteemed high treafon, unlefs it be either declared to
be fuch by the faid ftatute of 25 Ed. 3. or made fuch by fome {ta-
tute fince the 1 Mary. '

The ftatute of 25 £d. 3. is to the following effect :—Where di-
vers opinions have been before this time, in what cafe treafon
fhall belaid, and in what not; the king, at the requeft of the
lords and commons, hath made a declaration in the manner :g
hereafter followeth ; thatis to fay, 1. When a man doth compafs
or imagine the death of our lord the king, or of our lady his
queen, or of their eldeft fon and heir. 2. If a man do violate
the king’s companion, (that is, his wife, 3 In/2. 9.) or the king’s
cldeft daughter unmarried, or the wife of the king’s eldeft . n
and heir. 3. If a man do levy war againft our lord the king in
his realm. 4. If a man be adherent to the king’s enemies in h 8
realm, giving to them aid and comfort in the realm or elfcwhere

5. If a man counterfeit the king’s great or privy fcal. 6. If a ma.
Yva counter-
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counterfeft the king’s money; or bring falic money into the
realr countetfeit to the money of Englasd. 7. If 2 mamhaythe
chancellor, treafurer, or the king’s juftices of the one benchor
the other, juftices in eyres or juftices of affize, and all other
juftices afligned to hear and determine, béing in their phces
doing their offices. And if any other café, fuppofed to be tres-
fon, which is not above fpecified, doth happen before iny judge,
he fhall tarry, without going to judgment, till the aufz be de-
clared before the kingand pasliziment, whether it ought to be
treafon or other felony. . ,

New treafons, created {mce the fatute 1 Bfary, maybe com-
prehended under three heads: 1. Such asrclate to the aim, by
way cf inforcement of the flatwte of the2g Ed. 3. 2. Swchas
relate to papifis. 3. Such as relate to the fecurity of the peateflant

Jucceffon in the houfe of Hanover.

In high treafon there are no acceflazies, but all are priacipals ;
and therefore whatfoever act or confent will make a man acceffary
toa felony before the a& done, the fame will make him a principal
in high treafon. 3 Inf. 9. 21.

A perfon indi¢ted tor high treafon whereby corruption of biood
fhall be made, or for mifprifion of fuck treafon, (except for
counterfeiting the coin, the greatfeal, privy feal, privy figneag or
fign manual,) fhall havea copy of the indi@ment, a lLift & the
jurors, and alfo of the witnefles, delivered to him ten days before
the trial. 7 4n. ¢c. 21, o

The treafon ought to be manifefted by an over? a&, oropen
deed. How far words fhall amount to fuch overt a& hath former-
ly been doubted ; but now it feems to Be agreed, that werds
fpoken amount only to 2 high mifdemeanor, and no treafon. 4
Black. 8o. .

In order to conviét an offender, there muft be two witnefles,
cither to the fame overt aél, orone to one overt aft, and the
cther to another overt at of the fametreafon. 7 W.c. 3.

The judgment for high treafon, (not relating to the coin,) is,
that he be carried back to the place fiom whence he came, and
from thence be drawn (that is, not to be carried, or walk, though
ufually a fledge or hurdle is allowed, to preferve the offender from
the torment of being dragged on the ground or pavenient,) to
the place of execution, and be there hanged by the neck, and
cut down alive, and that his entrails be takemout, and burned
before his face, and. his head cut off, and his body divided into
four quarters, and his head and quarters. difpofed of at the
king’s pleafure. The judgment of a woman for high treafon, is
to.be drawn and burned. 3 lri/i. 211, . 2 How. 443. ,

In which judgment is implied forfeiture of lands and
to the king, lofs of dower, and corruption of blood. But by
the flatute 317 G.2.c. 39. after the death of the pretender, and
of
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of his eldeft and every other fon, no attainder for treafon fhall
difinherit or prejudice any heir or other perfon, other thanthe
offender during his life. * : e

* 0
Petit trealon.

By the fame ftatute 25 Ed. 3. there is another manner of
. treafon ; when a fervant flayeth his mafter, or 2 wife her huf-
band, or a man, fecular or religious, flayeth his prelate : the
judgment in which cafe is, that the offender thall be drawn to the
place of execution, and there hanged by the neck till he be dead.
&he judgment againft a woman is, that fhe thall be drawn to the
place of execution, and there burned. The confequence of
shis attainder is, forfeiture of lands (to the lord of the fee) and
of goods; lofs of dower; and corruption of bleod. Although
there can be no acceffaries in high treafon, yetin petit treafon
there may be acceffaries both before and after. And acceflaries
before the faét are oufted of clergy by feveral ftatutes ; but ac-
ceflaries after the fact, have their clergy in all cafes of petit trea-
fon, for no ftatute takes it from shem. 2 Haw. 444. 2 Halds
Hifl. 343.
Mifprifion of treafon.

Misprision of treafon, is when one knows of any trcafon,
though so party ner canfenting to it, yet conceals it, and doth not '
reveal it in convenient time. The judgment in which cafe, is
imprifonment for life, farfeiture of goods for ever, and the pro-
fits of lands during life. But mifprifion of petit treafon is
punithable only by fine and imprifonment. 3 Inf. 36. 1 Hale's
Hift. 373. SN

TR3FZ‘iSURER. By ftatate 12 G. 2. c. 29. the juftices of
the peacein {effions may appoint treafurers from time to time of
the county rates, and allow them falaries not exceeding 20/ a
year ; which treafurers fhall keep books of entries of all receipts
and difburfements by them made, and account for the fame to the
faid juftices in feflions. :

TREASURE TROVE, (from the French #rover, to find,)
iswhere any money or coin, gald, filver, plate, or bullion, is
found hidden in the earth, or other private place, the owner
thereof being unknown; in which cafe, the treafure belongs
to the king : but if he that hid it be known, or afterwards
found out, the owner and not thekingisintitled to it. 1 Black.
293.

93Alfo if it be found in the fea, or wpen the earth, it doth not
belong to the king, but to the finder, if no owner appears,
1.

So.that it feems it is the biding, not the abandoning of it, that

gives the king a property. And the difference arifes from the
Yys different
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different intentions which the law implies in the owner. Aman
that hides his treafure in a fecret place, doth not mean torckn-
quifh his property, but referves a right of claiming it again when
he feesoccafion ; and if he dies, and the fecret alfo dies with him,
thelaw gives it to the king. But a man that {catters his trea-
fure into the fea, or upon the public furface of the earth, is
conftrued to have abfolutely abandoned his property, and retumn-
ed it into the common ftock, without any intention of reclaimi:)‘f
it : and therefore it belongs, as in a ftate of nature, tothe fi
occupant or finder ; unlefs the owner appears and afferts his
right, which then proves that the lofs was by accident, and not+
with an intent to renounce his property. Id.

Larceny cannot be committed of fuch things whereof no man-
hath any determinate property ; though the things themfelves are
capable of property ; as of treafure trove, or wreck sil feized 3
though he that has them in point of franchife, may have a fpecial
alion againit him that takes them.  Hulés Hiff. g1o.

And on a criminal profecution, the punifhment for conceal-
ment of treafure trove is by fine and imprifonment. 3 Inf. 133.

Therefore when a man has found any treafure, he ought to-
make it known to the coraner ; who has jurifdittion given to in-
quire thereof by the ftatute of 14 Ed. 1. called the fratute de
eficio corenatoris.

TREBUCKET, (a bucket at the end of a tree or piece of tim-
ber,) fignificth a ftool that falleth down into a pit of water, for
the punifbment of the party placed therein, being the fame as the
cucking _flool.

'TRESAYLE, Fr. the grandfather’s father : itisa writ that
lies, where the grandfather’s grandfather was feized on the day on
which he died, of lands or tenements in fee fimple; and after
his death a f{tranger entereth the fame day upon him and keeps
out the heir.

‘TRESPASS, initslargeft fenfe, fignifies any tranfgreffion or
offence againft aman’s perfon or property ; but in its ufual and
more refirained fenfe, it fignifies properly, an entry on another
man’s ground without a lawful authority, and doing fome da.
mage, however inconfiderable, to his real property. 3 Black.
208. ,

One muft have a property (either abfolute or temporary)in the
foil, and atual pofiefion by entry, to be able to maintain an
altion of trefpa(s ; or atleaft, itis requifite that the party have a
leafe and pofieflion of the vefture and herbage of the land. Jd.
210,

A man is an{fwerable for not only his own trefpafs, but that
of his catle alfo; for, if by his negligent keeping, they firay
upon the land of another, (and much more IF he permits, or
drives them on,) and they there tread down his neighbour’s ber-

bage,
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Bage, and fpoil his corn or his trees, this is a trefpafs for which the
owner muft anfwer in damages. 1d. 211.

And the law gives the partyin,urcd 2 doubleremedy in this
<afe ; by permitting him to diltrain the cattle thus doing damage,
zill the owner fhall make hun fatisfattion ; or elfe by leaving him
20 thecommon remedy by action. /d. -

And the aétion that lies in either of thefe cafes, of trefpafs
committed upon another’s land, either by a man him{elf, or his
<attle, is the action of trefpafs awith force and arms ; for the law
always couples the idea of force with that of intrufion upon the
property of another. And herein, if any unwarrantable aét of
the defendant or his beafts in coming upon the land be proved,
it isan act of trefpafs, for which the plaintift muit recover fome
damages ; fuch, however, as the jury fhall think proper to affefs.

In fome cafes, trefpafs is juftifiable ; or rather, entry on ano-
ther’s land or houfe, fhall not in thofe cafes be accounted tref-
Pafs; asif a man comes there to demand or pay money there
payable, or to execute, in a icgal manner, the procefs of the
law. Alfo, a man may juftify entering into an inn or alehoufe
without the leave of the owner firlt fpecially atked ; becaufe,
whena man profefles the keeping of fuch inn or alehoufe, he
thereby gives a general licence to any perfon to-enter his doors.
Soa landlord may juftify entering to diftrain for rent ; a com-
moner to tend his cattle commoning on another’s land ; and a re-
verfioner, to feeif any wafte be committed on the eftate ; from
the apparent neceffity of the thing. In like manner, the com-
mon law warrants the hunting of ravenous beafts of prey, as
badgers and foxes, in another’s land ; becaufe the deftroying
themis profitable to the public ; but not to break the foil in or-
der to dig them out. Jd. 212. ' 4

Alfo 2 man may juftify a trefpafs, where it was merely acci-
dental and involuntary ; as where theep were trefpalling in the
defendant’s ground, he chafed them out with his dog ; the dog
purfued them into his next neighbour’s adjoining ground,
though as foon as they were out of his own ground, he called back
his dog and chid him., The owner of the fheep brought an ac-
tion of trefpafs, for chafing his theep. But the court were of
opinion, that an~ation did not lic in this cafe, as it appeared
to be an involuntary trefpafs; whereas a trefpafs that may
not be juftificd ought to be done volunfarily. Bur. Mansf.
2094. ,

o% man may alfo juftify in an action of trefpafs, onaccount of
the freehold and right of entry being in himfelf ; and this defence
brings the title of the eftate inqueition. This is therefore one
of the ways devifed, fince the difufe of real actions, to try the
property of eftates ; though it is not fo nfual as that by g‘cfcmmtf;

caufe
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becaufe ejotment being now a mixed altion, not only giws da-
mages for the eje@ion, but alfo poffefhon of the land ; whereas
in trefpafi, which is merely a perfonal fuit, the right canbe only
afcertained, but nopoflefbion delivered ; nothing being recovered
hut damages for the wrong committed. Jd. 214.

If a2 man has a way over my lands for his beafts to pafs:
if the beafts fnatch tze grafs by morfels in pafling, it is jufti-
fiable ; it being againft his will, as muft be intended. 2 Ralfs
,At'lr. 567- :

If a fervant, without his mafter’s knowledge, puts beafts in
another man’s land, the fervant is the trefpaffer, and not the
mafter; becaufe the fervant doing it without the mafter affent,
gainsasit werc a fpecial property for the time ; and fo to this
purpofe they are his beafts. 2 Roll’s Abr. 553..

-But it feems, if a man’s wife put beafts into another’s land,
the hufband is the trefpaffer s becaufe the wife cannot gaina
property diffinét from her hufband. 2 Roll’s Abr. g5.
~ If feveral come, and one does the trefpafs, and the others do
nothing but come in aid, they are all principal trefpaflers ; for in
trefpafs there is no acceflary. ~ Br. Trefp.

_ Min cutting my thorns, fome of them fall into another man’s
land, when ] did all 1 could to prevent it, I may enter upon that
land to take them. 1d.

So if trees are blown down by the wind, it is no trefpafs to
.el,‘ntc; the Iand into which they are blown down, to- take them.

alche 13,

So if trees grow in my hedge, hanging over another man’s land,
and the fruit of them falls into the other’sland, I may juftify my
entry to gather up the fruit, if I make no longer ftay there than
is convenient, nor break his hedge, I4. 120.

1f a man feifed in fec of lands, hath certain loads of timber
upon the land, and dies, his executor may juftify the entry into
the land to take the timber. 2 RolPs Abr. 564.

So if the executor fell it to another, the vendee may juftify the
entry into the land to take it, Jd.

If the fheriff uponan execution fells corn growing, the vendee,
when the corn isripe, may enter and reap, and carry itaway.
Ventr. 222.

In order to prevent trifling and. vexatious a&ions of trefpafs, it
1s enalted by the 43 Eliz.c. 6. and 8 &° 9 M. ¢. 11. that where
the jury who try an adlion of trefpafs give lefs damages than
40s.y the plaintiff fhall be allowed no more cofts than damages,
unlefs the judge fhall certify on the back of the record that the
frechold ortitle of theland came chiefly in queftion. Butifit
fhall appear, that the trefpafs was wilful and malicious, the plaine
tiff fhall have his full cofts. Note, every trefpafs is wilful,
where the defendant hath notice, and is efpecially torcwarned

nog
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ot to come on the land 5 and every tre(pals is malicious, where the
intent of the defendant plainly appears to be to harafs and dif-
trefs the plaintiff. 3 Black. 214.

TRIAI‘: is the ecxamination of the matter of fa&t in iffue ;
of which there are many different fpecies, according to the dif-
ference of the fubjet or thing to betried. 3 Black. 330.

TRINODA NECESSITAS, fignifies a threefold neceffury
tax, to which all lands in the Saxon times were liable 3 that is,
for repairing of bridges, the maintaining of caftles or garrifons,
and for expeditions to repel invafions. And in the king’s grants
of privileges and immunitics, thefe three things were commonly
excepted. '

TRITHING. When the kingdom was firft divided into hun-
dreds and tithings, an officer was fet at the head of each tithing,
commanly called the tithingman, or fometimes the beadborough ;
except thatin fome places, one officer only prefided over three
tithings ; and thefe joined together conftituted the trithinga ;
and the faid officer was denominated the thirdborrow, or tri-
2hingman. .

TRONAGE, tronagium, is a cuffomary duty ar toll for weigh-
ing of wool. Troneisa beam to weigh with ; and tronage was ufed
for the weighing wool in a ftaple or publi¢ mart, bya common
trone or beam ; which, for the tronage of wool in London, was
fixed at Leaden-ball. The mayor and commonalty of London are
ordained keepers of the beams and weights for weighing mer-
chants commodities, with power to aflign clerks and other offi-
cers of the great beam and balance ; and no ftranger fhall buy
any goods in London, before they are weighed at the king’s beam,
on pain of forfeiture. Chart. Hen. 8.

ROVER, is a French word, and fignifies to ind. Action of
trover and converfian was in its original an action of trefpats upon
the cafe, for recovering of damages againft fuch perfon ashad
JSfound another’s goods, and refufed to deliver them on demand,
but converted them to his own ufe; from which finding and
converting it is called an action of trover and converfion. 3 Black.
151,

By a fition of law, altions of trover are now permitted to
be brought againft any perfon who hath got into his pofleifion by
any means whatfoever the goods of another, and fold them orp
ufed them without the confent of the owner, or refufed to deli-
ver them when demanded. Id. 152.

The injury lies in the eonverfion; for any man may take the
goods of another into pofleflion, if he finds them ; but no finder
is allowed to acquire a property therein, unlefs the owner is un-
known. And therefore he muft not convert them to. hisown
ufe, which the law prefumes him to do, if he refufes to reftore

: .them
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them to the owner ; for which reafon, fuch refufal alone is,
prim facie, fuflicient evidence of the converfion. Jd.

The fa&k of finding or trover, is therefore now totally imma-
terial, for the plaintiff needs onl{l to fuggeft, as words of form,
that he loft fuch goods, and that the defendant found them;
and if he proves that the goods are his (the plaintiff’s) property,

* and that the defendant had them in his poffeffion, it i1s fuffici-
ent. But a converfion muft be fully proved ; and then in this ac-
tion the plaintiff fhall recover damages, equal to the value of
the thing converted, but not the thing itfelf ; which nothing
will recover but an action of detinue or replevin.  J1d.

In thisaction, the plintiff muft firft prove a right or property
in the goods, or at leaft a lawful poffeflion or fpecial prope
for fome time, as in the cafe of a carrier. Secondly, he mu
prove a pofleflion in the defendant. And thirdly, he muft
prove a demand, and refufal to deliver them, which refufal is
allowed to be good evidence tothe jury that he converted the
fame, unlefs the contrary be made appear. Wood. b. 4.c. 4.

In trover for a bond, the plaintiff need not thew the date ; for
the bond being loft or converted, he may not know the date;
and if he fhould fet out the date, and miftake it, he would fail in
his altion. Cro. Car. 262. ’

‘Trover for a bank bill will lie againft a perfon who found it,
becaufe the finding gave him no title, though payment to him
would have indemnified the bank ; butif the finder hath affigned
it over to another for a valuable confideration, trover will not
lie againft the aflignee, by reafon of the courfe of trade, 1
Salk. 126.

Trover lies for a wager againft him who holds the ftakes.
1 Com. Dig. 237.

A man put out cattle to pafture at fo much a week, and then
fold them to the plaintiff, who demanded the cattle, but the de-
fendant refufed to deliver them to the plaintiff, unlefs he would
pay for the pafturage of them. On trover brought for the cattle,
it was adjudged, that this denial upon demand was a converfion,
and that the detendant might not detain the cattle againft him
who bought them, until the pafturage was paid, but can only
bring his action againft him who put them to pafturage; and
that it is not like to the cafe of an innkeeper or taylor; they
may retain the horfe or garment delivered to them until they be
fatisfied ; but not, where one receives cattle to pafturage, un-
lefs there be fuch an agreement between the parties. Cro.
Car. 271.

TROY WEIGHT, is a weight of twelve ounces to the
pound ; having its name from Troyes, acityin Clampain; from
whence it firft came to be ufed here. :

TRUSTS
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TRUSTS : :

1. TrusTs are of the fame nature that ufes were at the com-
mon law. Itisonly a new name given to an ufe. And con-
veyances by way of truft were invented to evade the ftatute of
ufes. 21 Vin. 493. 2 Black. 336.

2. If a perfon, in whom a truft is repofed, breaks or doth not
perform the fame, the remedy is by bill in equity, the common
law generally taking no notice of trufts. 2 4z. 612.

And, now, trufts are governed by very nearly the fame rules
in a court of equity, as would govern the fame in a court of law,
if no truftee were interpofed ; and by a regular ‘Poﬁtivc fyftem
eftablithed in the courts of equity, the doftrine of trufts is now
reduced to as great certainty as that of legal eftates in the courts
of common law. 3 Black. 439.

3. By the ftatute of frauds and perjuries, 29 C. 2. ¢. 3. All
¢¢ declarations of trufts of lands fhall be in writing, except where
¢¢ the truft fhall arife by conftruction of law, or be transferred
¢ or extinguifhed by operation of law. And the fheriff may have
ss execution of the truft eftate, in like manner as if the cefluy que
truft (that is, ke for whofe ufe the truff is created ) had “himfelf
been feifed ”

And forafmuch as the ftatute doth not extend to trufts by con-
ftruction or operation of law, therefore if a man buys land in
another per{on’s name, and pays the money for the land, this
will bea truft for him that paid the money, though there be
no deed declaring the truft, for the truft in this cafe arifes from
conftrution of law. 2 Pentr. 361. 2 Pern. 294.

4. In a devife to truftees, it is not neceflary the word Aeirs
fhould be inferted to carry the fee at law; for if the purpofes
of the truft cannot be fatisfied without having a fee, the court
will fo conftrue it. 1 Vez. 491.

5. Where executors are made truftees, they can take nothing
for their own benefit, unlefs it be particularly given to them ;
for there is a difference between a truftec and an executor. A
truftee hath a mere legal right only, but an executor has more ;
for if there is a furplus, he may have a beneficial intereft. 2 41k,
613. 3 Atk. 96.

But if there be a direCtion in the will, that the truftees. fhall
be paid for their #rouble, this fhall be confidered as a legacy to the

_ truftees : and herein there can be no inconvenience ; becaufe it
can carry it no farther thanthe particular words of the will do
diret. 1 Vez. 113.

Though there are no negative words in a deed, that the truf-
tees fhall not be liable for the aéts of one another, yet the court .
will not make them liable for more than each hath received.
3 Atk. 584.

And -
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And although they all join in a receipt for money, yet the
court will make that truftee liable only who received it; for
they arc all obliged to join in the receipt : but otherwife it is
as to executors, for there is no neceflity for their joining, but
they may at feverally if they will. 3 4zk. 584.

But it the truftees will bind themielves to be liable for the afts
of each other, the court will not relieve them. Id.

6. If a truftee compounds a debt with confent of cefuy gue trufi,
this is no breach of truft. 21 Vin. g25. Cha. Ca. Finch. g8.

"[hegefore where a truftee errs in the management'of the truft,

yet if he goes out of the truft with the approbation of the cgfry
gue truff, it oduft be firlt made good out of the eftate of the perfon
who confented toit. 3 Atk 444. .
7. In equity, truftsare fo regarded that no a& of a truftee will
prejudice the cefluy gue truft ; for though a purchafer for valuable
confideration, without notice, fhall not have his title any way
impeached, yet thetruftee muft make good the truft : but if
he purchafes with notice, then he is the truftee himfelf, and fthall
be accountable.  Aér. Cof. Eq. 384.

A truftec having broken his truft, by delivering up a bond,
and taking fecurity to fave him harmlefs, was decreed to pay the
money and intereft cver finge the bond was due.  Cha. €a. Finch.
241. .

4If one devifeth lands to truftees until his debts be paid, with
remainder over, and the truftees mifapply the profits, they fhall
hold the land only till thoy might have paid the debts, if the
rents had been duly applied ; and after that, the land fhall be dif-
charged, and the truftees only are anfwerable. 1 P. #. 519.

Inthe cafe of Whelpdale and Cookfon, E. 1747. on a devife of
lands in truft for payment of debts, the truftee himfelf purchafed
part. Lord Hardwicke {aid he would not allow it to ftand goo
although another perfon, being the beft bidder, baught it for him
at a public fale; for he knew the dangerous confequence. Nor
is it enough for the truftec to fay, you cannot prove any fraud, as
it is in his own power to conceal it. But if the majority of cze-
ditors agreed toallow it, his lordthip faid, be fhould not hefitate
to make ita precedent. 1 Vez. 9. -

The truftees of an infant, having faved money out of the eflate,
purchafed lands with it, which lay near to the infant’s eftate, with
the confent of his grandmother, declaring the truft for the bene-
fit of the infant, if he, when of age, fhould agree toit. The in-
fant died within age. It was decreed that the truftees fhould ac-
count to the exccutors of the infant for the money, but the profits
of the land fhould be fet againt the intereft. 1 Forn. 435.

" 8. Ifa truftec letaout maney to fuppofed able men, though
they fail, he thall not be charged for more than he received. 12
Moed, 509. .

9-A
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9. Abreachof truft is confidered but a fimple contra&t debt,
and can only fall upon the perfonal eftate of the truftee; and the
particular circumftances of a cafe ought not to vary the rule. 2
Atk. 119.

10. A9 ne with proclamation and non-claim will bar a truft.
i1 Cha. Ca. 263. »

11. There fhall be a tenant by curtefy of a truft eftate ; but of
fuch an eftate a widow fhall not have doewer. 1 P. W. 109. Caf.
Talb. 139.

12. A truftis not within the flatute of limnitations. 2 Ark. 615,

TUMBREL, is an engine of punifbment for corretion,
chiefly of fcoldihg women. Lord Coke fays, it properly fignifies
a dung cart. Braflon writes it tymlorella. In Domefday, it is
called cathedra fercoris. It was in ufe in the Saxon times by whom
it was defcribed to be cathedra in yne rixvofe malieres fedentes ayuis
demergebantur ; and feems to be no other than what is now call-
ed the ducking fiéel. Perhaps it might receive the appellation of zym-
borella, and by corruption tumbrel, 23 alfo the name of trebucket,
(as it was fometimes called,) from the ftool or bucket being fixed
at the end of a tree or picce of fimber, whereby to let down
the {eat into the water.

It was anciently alfoa punifhmént infli€ted upon brewers, bakers,.
and others tranfgreffing the laws ; who were thereupon in fuch
a ftool immerged in fercore ; that is in ftinking water. By the
§t Hen. 3. A. 6. intitled, the Statute of the Pillory and Tum-
brel, abaker or brewer, grievoufly effending againft the aflize of
bread or ale, fhall fuffer bodily punifhment; that is, towit, a
baker to the pillory, arid a2 brewer to the tumbrel, or other cafti-
gation (piftor patiatar collifirigium, braciatrix trebucketuns vel cdffi-
gacionem ).

Every lord of a leet or market ought to have a pillory and tum-
brel. 3 Inf. 219, :

TURN. . See Toorx.

, TURNPIKES, in aid of the fatute duty, have of late years
been introduced in moft places ; and for the fecurity thereof, it
is enalted by the 13 G. 3.¢. 84. that if any perfon fhall pull
down, or otherwifc . deftroy, any turnpike gate, poft, chain,
bar, or other fence, or any houfe erefted for the ufe of fuch
gate, he thall be guilty of folony, and tesnfported for feven
years. , ‘

VACATION,
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ACATION, in the courts of law, is all the time between
: the end of oneterm, and the beginning of another. So
there is the vacation of an office, the vacation of a bene-

fice, and the like.

VACCARY, a place tokeep cows in.

VADIARE DUELLUM, to wage combat, is, where two
contcnd'mé arties, on a challenge, do give and take a mutual
pledge of fighting.  Cowel.

VADIUM, (ves, vadis,) a pledge or furety. So vadium po-
nere is to give fecurity, bail, or pledges, for the appearance of a
defendant in a court of juftice.

VADIUM MORTUUM, a mortgage or dead pledge ; which
is, where a man borrows money of another, and grants himan
eftate in fee, on condition that if the moneyis not repaid, the ef-
tate fo put in pledge fhall continue to the lender as dead and gone
from the mortgagor. 2 Black. 157.

VADIUM VIVUM, a living pledge, is, where a man bor-
rows of another a fum of money, and grants him an eftate, to
hold until the rents and profits fhall repay the fum borrowed., 2
Black. 157.

VAGRANTS, by 17 G. 2.¢. 5. are defcribed to be of three

kinds:.

t. Idle and diforderly pevfons : being (1.)fuch as threaten to
run away and leave their wives and children to the parith. Or,
(2.) who having been removed by order of two juftices, return
without a eertificate. Or, (3.) who not having wherewith to
maintain themfelves, refufe to work for the ufual and common
wages. Or, (4.) who go about from door to door, and beg in
the parifh where they dwell. Al thefe may be punithed by one
month’s imprifonment in the houfe of correction.

2.. Rogues and wvogabonds ; who are, (1.) perfons going about
begging, under pretence of lofs by fire or other cafualty. (2.)
Perfons going about as collectors for prifoners, goals, or hof-
pitals. (3.) Fencers. (4.) Bearwards. (5.) Common players
of interludes, not being licenfed thereto. (6.) Minftrels. (7.)
Jugglers. (8) Gypfies, or perfons wandering in the habit or
form of Egyptians. (9.) Perfons pretending to tell fortunes.
Or, (1o&ufmg‘ any fubtil craft to impofe on his majefty’s fub-
je&s. » (11.) playing or betting at any unlawful games.
(12.) Perfons running away and leaving their wives or children
to the parith. (13.) Petty chapmen and pedlars unlicenfed.

(14.) Per-
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(14-) Perfons wandering abroad, and lodging in alchoufes, barns,
outhoufes, or in the open air, and not giving a good account of
themfelves.  (15.) Perfons wandering and begging, pretending
to be foldiers or marriners. (16.) Prctending to go to work in
harveft, without a certificate from the minifter and church-
wardens from whence they came. (17.) All other perfons wan-
dering abroad and begging. Thefe may be punifhed by whip-
ping, and imprifonmentin the houfe of correction not exceeding

fix months. :

3« Incorrigible rogues; who are, (1.} perfons going about and -
collefting ends of yarn, thrums, or other refufe of cloth, in préju-
dice of the woollen manufacture. (2.) Perfons apprebended” as
rogues and vagabonds, and efcaping, or refufing to be examined,
or knowingly giving a falfe account of themfelves. (3.) Rogues
or vagabonds efcaping out of the houfe of corretion. (4.) All
perfons who having been punithed as rogues and vagabonds, and
difcharged, fhall again commit -any of the faid offences. Al]
thefe may be punifhed with whipping and imprifonment in the
houfe of correction, not exceeding two years; and if they fhall
cfcape or offend again in like manner, they fhall be guilty of
felony, and tranfported for feven years.

And ifany perfon fhall fuffer uny rogue, vagabond, or in-
corrigible rogue, to lodge in his houfe, outhoufe, or other build-
ing, and fhall not apprehend him and carry him before a juftice,
or give notice to the conftable fo to do, he fhall forfeit not ex-
ceeding gos. nor lefs than 10s.3 and if any chargc fhall be
brought on the parith by means of fuch offence, the fame fhall be
anfwered to the parith by fuch offender.

VALET, vadelet, was anciently a name {pecially denoting
young gentlemen in the fervice of a perfon of quality, but
afterwards attributed to thofe of lower rank.

VALUABLE CONSIDERATION, is an equivalent given
for a thing purchafed. There is a difference between a gosd and a
waluable confideration. A good confideration, is fuch as that of
blood or of natural love and affetion, when a man grants an
eftate to a near relation ; but deeds or grants, upon good con-
fideration only are confidered in law as merely voluntary, and
are frequently fetafide in favour of creditors and bona fide purcha-
fers. 2 Black. 297.

VARIANCE, fignifies any alteration of a thing formcrly laid
ina plea, or where the declaration in a caufe differs from the
writ, or from the deed upon which it is grounded.- If there is
a variance between the declaration and the writ, it is error;
and the writ fhall abate. And if there appearto be a material
variance between the matter pleaded, and the manner of plead-
ing it, thisis nota good plea ; for the manner and matter of -
pleading ought to agree in fubftance, otherwife there will be

no
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no certainty in it. 2 Lilf. Abr. 629. But when the plead-
ing is good in fubftance, a fmall variation thall siot hurt. 3
Med. 227. o
VASSAL, originally fignified a tenant or holder of the lands
enerally 3 but in after-times, it wis brought to fignify a flave
or bondfman : fo vaffalage ( vafceleria) fighifies the ftate of a vaf-
fal, or fervitude and depéndency on & fupetior 16vd. 2 Black.

SBVAVASOR, valvafor, was a title next in dignity t6 a baron ;
but vavafors are now quite out of ufe, infomuch, that antiquarians
are not agreed even upon their original and ancient office.

VELLUM AND EARCPIME T. By the 24G.3. ¢. a1.

every maker of vellum or parchmient, fHall take out aficence
annually from the officers of excife.
_ VENIRE, (fo cilléd from thofé words in the writ, wenire
Jadias, ) is the common procefs on ait inditment of prefentment
for arly mifdemeanor uridér the degree of treafon, felony, or
maim ; beirig in the nature of a fummons to caufe the paity to
appear. And if by the return to fuck venire it dppears that the
party hath lanids in ¢the county, whereby he may be diftrained,
then a diffrefs infinite, thall be iffued from tirfie to tirte till he ap-
‘pears. But if the fheriff returns that he hath no lands in his
bailiwick, then (upon kis notiappearance) a writ of capicr fhall
#ffue to take his body. 4 Black. 313. _

ANo when a'caufe is brought to iffue, a writ of vérirre is direC¥-
ed to the theriff, to fumrmon a jury to appear, at the time and
place appointed, to try the caufe.

VENTRE INSPICIENDO, is a writ fo fedrch 2 woniafi
that faith the is with child, and thereby withholds lands from
the next heir. As if a mah, having linds in fee imple, dies,
and his widow foon after marries again, and fiys, fhe is with
child by her former hufband ; in this cafe, this wtit de ventre
infpiciends lies for the heir agairift her. By which writ the fhe.
riff is commanded, that, in prefence of twelve men, and as
many women, he caufe examination to be mide, whethet
the woman is with child or not; and if with thild, then about
what time it will be born; and that ke certify the fathc to the
juftices of aflize, or at Weftminfler, under his feal, and under
the feals of two of the men prefent. Cro. Eliz. §ob.

VENUE, (vifne, vicinetum, ) the neighbourkood, froth whence

- juries are to be fummoned for trial of caufes. In'/ocal atichs,
as of trefpafs and eje€tment, the venue is to be from the neigh-
bourhood of the place where the lands in queftion lie ; and in
all real altions, the venue muft be laid in the county whete the
thing is for which the action is brought. But in trafifitory ac.
tions, for injuries that may have happened any where, as’debs,
detinue, flander, or the’ like, the plaintiff may declare in whit

sounty
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county he pleafes ; and then the trial muft be in that county in
which the declaration is laid. Though if the defendant will
make affidavit, that the caufe of adtion, if any, arofe not in that
but in another county, the court will dire& a change of the venue,
and oblige the plaintiff to declare in the proper county. And the
court will fometimes remove the venue from the proper jarifs
dittion, (cfpeciali]o'f the narrower and limited kind,) upon a
fuggeftion, duly {fupported, that a fair and impartial trial cannot
be had therein. 3 Black. 294.

VERDERER; viridarius, is an officer in the king’s forefl,
whofe office is properly to look after the vers, for food and fhel.
ter of the deer. He is alfo fworn to keep the aflizes of the fo.
reft, and receive and inroll the attachments and prefentments of
trefpaffes within the foreft, and certify them to the {wainmote or
juftice-feat. ‘

VERDICT. See Jurors. .

VERT, Fr. verd, wviridis, in the foreft laws, fignifies every
thing that beareth a green leaf within the foreft, that may be cos
vert for the deer. Vert alfo fometimes is taken for that power
‘;vhich a man hath by the king’s grant to cut green wood in the

oreft. :

VESTED /egacy. If alegacy be given to one, 70 be paid ata
future day, thisisa vefted legacy, an intereft which commences
in prafentiy although it be folvendum in futuro: and if the legatee
dies before the day of payment, his reprefentatives fhall receive
it at the fame time that it would have become payable in cafe
the legatee had lived.  But if the legacy be given to one when he
attains, or if he attains fuch an age, and he dies before that time,
in fuch cafe the legacy is lapfed. 2 Black. 513.

A vefled remainder, is where the eftate 1s invariably fixed, to
remain to a determinate perfon, after the particular eftate is
fpent. As if one be tenant for twenty years, remainder to
another in fee ; here theremainder is fixed, which nothing can
defeat or fet afide. ‘But where an eftate in remainder is limited
to take effect cither to a dubious and uncertain perfon, or upon
a dubious and uncertain event, this is a contingent remainder, fo as
the particular eftate may chance to be determined, and the res
mainder never take effe€t. 2 Black. 168. N

VESTRY, is an affembly of the whole parifh met togéther
in fome convenient place, for the difpatch of the affairs and
bufinefs of the parith; and this meeting being commonly held
in the veftry adjoining to, or belonging to the church, it thence
takes the name of veitry, as the place itfelf doth, from the
prieft’s veftments, which are ufually depofited and kept there.

On the Sunday before a veftry is to meet, public hotice oughy
to be given, either in the church, or after divine fervice is ended,’

or ¢lfe at the church.door as the parithionexs ¢ome out; both of
Zz the
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the calling of the faid meeting, and alfo the timeand place of
the affembling of it : and it is reafonable then alfo to declare for
what bufinefs the faid meeting is to be held, that none maybe
furprized, but that all may have full time before to confider of
what is to be propofed at the faid-meeting. Wat/. ¢. 39.

In every fuch meeting the minifter ufually prefides, for regu-
fating and directing the bufinefs.

Out-dwellers, occupying land in the parifh, have a vote in the -
veftry as well as the inhabitants.  Fobnf. 19.

When they are met, the major part prefent will bind the
whole parith.  Watf. . 39.

The right of adjourning is not in the minifter or any other per-
fon as chairman, nor in the churchwardens, but in the whole
affembly, who are all upon an equal footing ; and the fame muft
be decided, as other matters there, by 2 majority of votes. Str.
1045. _ :

' Itsis convenient that every veftry a be entered in the parith
book of accounts ; and that every man’s hand confenting to it,
be fet thereto.

The wveftry clerk is chofen by the veftry ; whofe bufinefs it is,
to attend at all parifh meetings, and to draw up and copy all or-
ders and other a¢ts of the veftry, and to give out copies thereof
when neceflary ; and therefore he has the cuftody of all books
and papers relating thereto.

By cuftom there may be a feleé? veftry, ora certain number of
perfons chofen to have the government of the parifh, to make
rates, and take the churchwardens accounts, and the like. In
the city of London in particular, there are fele&t veftries in moft
of the parifhes.

VETITUM NAMIUM, (wvetitum, forbidden, and namium,
fvem naam, a diftrefs,) fignifies properly when the bailiffof the
lord diftraineth beafts or goods, and the lord fordiddetd his bai-
Liff to deliver them when the fheriff comes to replevy them, and
to that end to drive them to places unknown, or to take fuch a
courfe as they fhould not be replevied : but it is alfo called veti-
tum namium, a forbidden diftrefs, when without any words they
* dre eloigned, or fo handled by a forbidden courfe, as they can-
" not be replevied, for then they are forbidden in law to be reple-
vied. 2 Infl. 140.

VICAR, wicarius, is one that fupplies the place of another.
On the appropriation of a church to any of the religious houfes,
the monks generally fupplied the cure by one of their own frater-
nity, and received the revenues of the church to their own ufe.

" Afterwards it became eftablithed in moft of the appropriated
churches, that they fhould be fupplied by a fecular clerk, and
. not by a member of their own houfe ; from whence he received
the name of vicarius, as it were vicem gerens, fupplying the
i .o place
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place of the religious fociety. And for the maintenance of this
wvicar, was fet apart a certain pottion of the tithes, commonly
about a third part of the whole, which are now what are called
the vicarial tithes ; the reft being referved to the ufe of thofe hou=-
fes, which for the like reafon are denominated the rectorial
tithes. And after thefe houfes were diffolved, and the king was
_become poffefled of that fhare which had belonged to the religi-
ous houfes, thofe pofleflions were granted by the crown to divers
perfons, chiefly among the laity, who are therefore now ftyled
Lay impropriaters, the whole retory belonging to them ; that is
the whole tithes and other revenues of the church, except what
the vicar can claim by endowment or prefcription.

VICAR GENERAL, is an officer under the bifhop, having
cognizance of fpiritual matters, as corretion of manners, and
the like; as the gfficial principal hath jurifdi¢tion of temporal mat-
ters, as of wills and adminiftrations; and both of thefe are com-
monly united under the general name of charcellor.

VICINAGE, common of : this is, where the inhabitants of two
townfhips, which lie contiguous, have ufually intercommoned
with one another, the bealts of the one ftraying mutually into
the other’s fields without any moleftation from either. 'This is
indeed only a permiffive right, intended to excufe what in ftrict-
nefs is a trefpafs in both, and to prevent a multiplicity of fuits;
and therefore either townfhip may inclofe and bar out the other,

“though they have intercommoned time out of mind. Neither
hath any perfon of one town a right to put his beaits originally
into the other’s common ; but if they efcape and firay there of
themfelves, the law winks at the trefpafs. 2 Black. 34.

VICONTIEL, belonging to the fheriff; as wicoutiel arits are
fuch as are triable in the county or (heriff’s court. So wicontiel
rents are fuch as were received by the theriff, and for which he
accounted in the exchequer.

VIDAME, wvice-duminus, was an ancient oilicer, in degree
next unto a baron. ' ‘

VIEW, juryof. In any attion brought in the courts at We/l-
minfler, where it fhall appear to the court, that it is neceflary for
_the jurors to have a view of the place in queftion, they may or-
der fpecial writs of diffringss, or habeas corpora, to iflue; by
which the fheriff fhall be commanded to have fix or more of the
jurors in the panel, who fhall be confented to by the parties, or
“if they cannot agree, by the proper oflicer or judges of the court,
at the place in queftion, fome convénient time before the trials;
"who fhall have the matters in queftion fhewn to them by two per-
fons in the faid writs named. And upon the trial, thofe who
have had the view fhall be firft fworn, or fuch of them as fhait
_appear, before any drawing, and atkers thall be drawa to make
up the number. 44dn. c.16. 3°G. 2.¢. 25.

Zz2 pon
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Upon the view, the thing in queftion fhall only be fhewn to
the jury, but no evidence fhall be given on either fide. 2 Lill.
Abr. 656.

VIEW OF FRANKPLEDGE. Sec FRANKPLEDGE.

VIGIL, vigilia, the eve or day next before any folemn feaft ;
becaufe then chriftians were wont to watch, fait, and pray in
their churches. Ken. Par. Ant. 6og.

VI LAICA REMOVENDA, is a writ that lies where 2
clerk intrudes into an ecclefiaftical benefice, and holds the fame
with ftrong hand and great power of the laity. By this writ the
fheriff is commanded to remove the force, and to arreft and im-
prifon the perfons that make refiltance, fo asto have their bodies
before the king at a certain day, to anfwer the contempt. The
writ is returnable into the king’s bench, where the offenders
fhall be fined and punifhed for the force, and from thence refti-
tution fhall be awarded to thé party intruded upon. Wa/. c.

o.
} VILL, villa, or wvicus, wasanciently a precin& confifting of
ten families ; upon which account they are fometimes called tir5-
ings.
gVILLEINS, villani, were fo called, becaufe they lived in wil-
Jages, and were employed in ruftic work ; whilft the free tenants,
who held by knights fervice, attended their lord to the wars. 1t
Inf. 116.
j\}filleins were either villeins regardant ; that is, annexed to
the manor or land ; or elfe they were in grofs, or atlarge; that
is, annexed to the perfon of the lord, and transferrable by deed
from onc owner to another. They could not leave their lord
without his permiffion ; but if they ran away, or were purloined
from him, might be claimed and recovered by aftion, Like beafts
or other chattels. They held indeed fimall portions of land, by
- way of fuftairing themfelves and families ; but it was at the mere
will of the lord, who might difpoffefs them whenever he pleafed.
2 Black. 93. .

A villein covld acquire ne property either in lands or goods;
but if he purchafed either, the lord might enter upon him, and
feize them to his own ufe. Id.

The children of villeins were in the fame ftate of bondage
with their parents, whence they were called netivi, which gave
rife to the female appellation of a villein, who was called a ncife.
In cafe of a marriage between a freeman and a neife, of a vil-
Jein and a free woman, the iffuc followed the condition of the
?\ther, being free if he was free, and villein if he was villein.

d. 94.

The lord might not kill or maim his villein, but he might beat
him with impunity. Id.

But partly by manumiflion or infranchifement, and partly by

- - dn
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the indulgence of the lords in permitting their villeins and their
children to enjoy their poffeflions without interrugticn in a regu-
lar counrfe of del{:ent, the common law, of which cuftom is the
life, gave them title to prefcribe againft their lords ; for though,
in general, they are {tiii faid to hold their eftates at the will of
the lord, yet it is fuch a will as is agreeable to the cuftqm of the
manor ; and from hence have fprung up many of the copyhold’
tenures at this day. /4. 95.

VILLENOUS JUDGMENT, is that which cafts the reproach
of villany upon him againit whom it is given ; and it was an an-
cient judgment given by the common law in attaint, or in cafes
of confpiracy, whereby the offender lott his Ziberam logem, and
beeame infamous, difabled ta be a jurer or witnefs, forfeited his
goods and chattels, and his lands during life, and to have thofe
lands wafted, his houfes rafed, his trees rooted up, and his body
committed to prifon, But this judgment {eems to be now obfo-
lete, there being no inftance of it fince the reign of Edward the
third. Burr. Mansf. 996. 1027.

VINEGAR. By the 24 G. 3. c. 41. every maker of vinegar
for fale, fhall take qut a licence annually.

And by the 27 G. 3. . 13. a duty is impofed on all vinegar
pmported ; and alfo on all vinegar made in Great Britain, which
is to be under the management of the officers of excife.

VIRGA, a rodor white ftaff, fuch as fheriffs, bailiffs, and
others, carry as a badge or enfign of their office, Comell.

VIRGATE of land, is faid to confift of twenty-foyr acres;
four virgates make 3 hide, and five hidesa knht’s fee. Ken,
Glof. '

\%RGE, tenant by. A fpecies of copyholders, who are faid
to hold by the virge or rod.

VISCOUNT, wice-comes, is a title of nobility, above a baron,
and next below an earl.  He was originally the earl’s deputy in
the government of the fhire. But in after-times, it became a
mere title of honour, without any fhadow of office belonging to
it.  The firft inftance whereof was, in the 18 Hen. 6. when Fobn
Beaumont was created a peer by the name of vifcount Beaunmnt.
t Black. 398.

VISITOR, is an infpeétor of the government of corporations
or bodies politic, ecclefiaftical or civil. With refpet to all ec-
clefiaftical corporations, the ordinary is their vifitor, fo confti-
tuted by the canon law, and from thence derived to us. The
pope formerly, and now the king, as fupreme ordinary, is the
vifitor of the archbifhop ; the archbifhop, of the bithops; and
the bithops, in their feveral diocefes, are in ecclefiaftical mat-
ters the vifitors of all deans and chapters, parfons and vicars,
and all other fpiritual corporations. With refpect to all lay cor-
porations, the founder, his heirs or affigns, are the vifitors,
- Zz3 whether
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whether the foundation be civil or eleemofynary. Eleemofynary

corporations are chicfly hofpitals, and cclleges in the univerfities;
which colleges are lay corporations, although the particular mem-
bers thereof may be clergymen. 1 Black. 482.

VISNE, wicinetum, a neizhbouring place. See VENU.

VIVARY, a place by land or water, where /iving creatures

were kept; and, in law, is moft commonly ufed for a park,
warren, or fithery.
. VIVUM VADIUM, a living pledge, (in oppofition to smorr-
gage, ox dcad pledge,) is when a man borrows a fum of money,
and grants an eftate to the lender, to hold till the rents and pro-
fits fhall repay the fum borrowed. In which cafe, the land or
pledge is faid to be /iving, and furvives to the borrower on dif-
charge of the debt. 2 Black, 157.

UMPIRE, is one chofen to decide between the parties ; which
is ufually when the parties in difference fubmit the matters in
difpute to the arbitration of certain perfons, and if they cannot
agree, or are not rcady to deliver their award before fuch a time,
then to the judgment of another as umpire (‘imperator ) between
them. See ARBITRATION.

UNCORE PRIST, (Fr. yet is ready, ) is where, after tender
and refufal of a debt, and an adtion brought for the debt, the
debtor acknowledges the debt, and pleads the tender; adding,
that he has been always ready, tout temps prifi, and ftill is ready,
uncore priff, to diicharge it : for a tender by the debtor, and refu-
fal by the creditor, will in all cafes difcharge the cofts, but not
the debt itfelf @ though in fome particular cafes the creditor will
totally lofe his money. 3 Black. 303,

UNCOUTH, Sax.unknown,

UNION of Lnglend and Scotland, was made by the parlia
ments of both kingdoms in the year 1707, comprized in a2
number of articles ; the principal of which are, that the united
kingdom fhall be reprefented by one parliament ; that the laws
relating to trade, cuftoms, and the excife, fhall be the fame in
both kingdoms 3 that when Ernglund raifes 2,000,000/, by a land
tax, Scotlund fhall raife 48,000/, ; that fixteen peers fhall be cho-
fen to reprefent the peerage of Scot/and in parliament, and forty-
five members to fitin the houfe of commons; that all peers of
Scotland fhall be peers of Great Britain, and rank next after thofe
of the fame degrce at the time of the union, and fhall have all
privilegres of peers, except fitting in the houfe of lords, and vo-
ting on the tria] of a peer.

Union of two churches. By ftatute 37 H. 8.c. 21. an unionor
confolidation of two churches in one, or of a church and chapel
in one, and one of them not being above 6/. a year in the king’s
books, and not diftant from the other above one mile, maybe
made by the affent of the refpective ordinaries, patrons, andin-

cumbﬁlts-
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cumbents. And further provifions are made concerning the
fame, by the fubfequent ftatutes of 17 C. 2.¢.3. and 4 . &.-
12. :

UNIVERSITY. See CoLLEGEs.

UNLAWFUL ASSEMBLY, is where three or more perfons
aflemble together, with intent mutually to aflift each other in the-
execution of fome enterprize of a private nature, with force or
violence. If they move forward towards the execution thereof,
it is then arowt ; and if they executeitin deed, itisa rior. 1
Haw. 155,

VOIR DIRE, wveritatem dicere, is where the party is examined
upon oath, to make true anfwer to fuch queftions as gle court fhall
demand of him : fo where it is prayed upon atrial at law, thata
witnefs may be {fworn whether he fhall get or lofe by the matter
in controverfy, thisis called a wir dire; and if it appears that the
witnefs is difinterefted, his teftimony is allowed, otherwife not.
3 Black. 332.

VOLUNTARY, as applied to a deed, is where any convey-
ance is made without a confideration, either of money, marriage,
or other valuable thing 3 which kind of conveyances, in favour
of creditors, and bona fide purchafers, are frequently fet afide. 2
Black. 297. ' : :

A wvoluniary oath, is wherea man takes an oath in an extrajudi-
cial matter, of which the law takes no notice ; for no oath in-
curs the punifhment of perjury, unlefs it is taken infome court
of juftice having power to adminifter an oath, or befor¢ fome
magiftrate or proper officer invefted with a like authority. 4
Black. 137.

VOUCHER, (‘wecatio, )is a word of art madeof the Latin,
aoco ; and is, when the tenant ina rea/ altion calleth another
into the court that is bound to bim in- warranty ; that is, either
to defend the right againft the demandant, or to yield him other
land in value ; and extendeth to lands or tenements of an eftate
of frechold of inheritance, and not to any chattel real, perfonal,
or mixed : forin thofe cafes, the party, if he hath a warranty,’
fhall not vouch, but have his aQion of covenant, if he hath a
deed : orif itbe by parol, then an ation upon his cafe, or 2n ac-
tion of deceit, as the cafe fhall require. 1 Infl. 10%.

It is generally ufed in fuffering recoveries called a fingle vouch-
er, where there is but only one voucher; and a dowble voucher,
when the vouchee voucheth over; and fo a treble voucher, or
further, as occafjon maybe. 1 Inf. 102.

He that voucheth, is called the woucher ; and he that is vouch-
ed, is called the vowchee.

USAGE, differs from cuflom and prefcription : no man may
claim a rent, common, or other inheritance, by ufage, though
he may by prefcription. 6 Co. 05. Se¢ PREscCRIPTION.

USANCE,
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USANCE, is a word among merchants in bills of cxchange,
and denotes a calendar month ; as from May 20, to Fume 20:
fo double ufance is two fuch months.

USE, is atruft and confidence repofed in another who is te.
nant of the land, that he fhall difpofc of the land accordingto
the intention of ceffuy que ufe, or him to whofe ufe it was granted,
2nd fuffer him to take the profits; as if a feoffment was made to
4. and his heirs, to the ufe of (orin truft for) B. and his heirs 3
here, at the common law, A. the tepant had the legal property
and poffeffion of the land ; but B. (the cefluy que ufe, ) was in con-
{cience and equity to have the profits and difpofal of it. 2 Black.

28.

! This netion was firft introduced by the ecclefiaftics, to evade
the ftatutes of mortmain ; by obtaining grants of lands, not to
thejr religious houfes direttly, but to the u/e of the religious
houfes. Id.

But, however fraudulently introduced, this idea afterwards
continued to be often innocently, and fometimes laudably, ap-
plied to a pumber of civil lPm’po/fea, as it enabled the owner of
langs to make various defignations of the profits thereof, as
prudence, or juflice, or family convenience, might require. 2
Black. 328, 9,

But this opening the way to frauds, ftatutes were made from
time to time to remedy the feveral inconveniences ; and finally,
by the 27 H. 8. ¢. 10, which is commonly called the fatwte of ufes,
or the flatute for transferring ufes into p . fion, the cefluy que ufe is
confidered as the real owner of the eftate ; ‘whereby it is enacted
that, ¢ when any perfon is feifed of lands to the ufe of ano-
« ther, the perfon intitled to the ufe in fee fimple, fee tail, for
¢ life, or years, or otherwife, fhall ftand and be feifed or pof-
¢ fefled of the land, in the like eftate as he hath of the ufe,
& truft, or confidence;™ and thereby the act makes ceffuy que ufe
complete owner both at law and in equity. 2 Black. 332.

And this introduced the prefent and moft ufual form of con-
veyance of a frechold by leafe and releafe, in order to fave the
trouble of making livery of feiin upon the lands. The leafe
makes the leffor ftand feifed to the ufe of the leflee, and vefts in
the leflce the ufe of the term ; and then the ftatute immediately
annexes the poffefion. And being thus in poffeffion, he isca-
pable of receiving a releafe of the freehold and reverfion. 2
Black. 339. '

And forafmuch as the ufe now governs the poffeflion, hence
in conveyaaces, it is fet down in the Aabendum to whofe ufe the
lands are conveyed ; as, to the only proper ufe and behoof
of him the faid 4, B. (the purchal.r) his heirs and affigns for
gver. ‘ ' ' '

But copyheld lands are not within this ftatute of ufes ; l;ef-

caufe
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caufe the transferring of the pofleflion by the fole operation of
the ftatute, without allowance of the lord and agreement of the
tenant, would tend to the prejudice of both lord and tenant.
Coke's Copyh. /. §4.

USUFRUCTUARY, isonc that has the ufe, and reaps the
profits of a thing.

USURPATION, is the ufing that which is another's ; an
interruption or difturbing a man in his right and poffef-
fion. .

An ufurpation of a church benefice is, when a ftranger, that
hath no right, prefents a clerk, who is thereupon admitted and
inftituted. In which cafe, by the common law, the patron loft
not only his turn of prefenting for that time, but alfo the abfo-
lute and perpetual inheritance of the advowfon, fo that he could
not prefent again upon the next avoidance, unlefs in the mean
time he recovered his right by a real action, upon a writ of righe
of advowfon. Butby the 13 Ed. 1.¢. 5. the patron fhall not be
driven to the difficulties of a rea/ ation upon a writ of right, but
he thall recover the prefentation upon a pofe/ery action by durrein
prefentment or quare impedit, provided he brings fuch aftion with-
in fix months after the avoidance : but if he neglected to bring
his a&tion within the fix months, he was driven about to his wrir
of right as before. But now finally, by the 7 4n. . 18. no
ufurpation fhall difplace the eftate or intereft of the patron, or
turn'it to a mere right 5 but the true patron may prefent upon
the next avoidance, as if ‘no fuch ufurpation had happened. 3
Black. 243.

There is alfo an ufurpation of franchifes and  liberties ;
which is, when a fubject unjuftly ufes any royal franchifes or li-
berties, whichis faid to be ap ufurpation upon theking ; who
fhall have a writ of guo warranto againtt the ufurper.

USURY, properly confifts in extorting an unreafonable rate
for money, beyond what is allowed by ftatute.

By the 12 An. ¢. 26. no perfon fhall upon any contra&, take,
direély or indireélly, for loan of any money, wares, merchan-
dize, or other commodities whatfoever, above the value of sl
for the forbearance of 100/ for a year; and fo in proportion :
and all contralts to the contary fhall be void. And perfons tak.
ing more, fhall forfeit treble value of the money, or other things
lent. And any fcrivener, broker, or folicitor, who fhall take for
brokage, foliciting, or procuring the loan, above §s. for the
Joan, or above 124, (above ftamp duties) for making or renewing
the bond or bill, thall forfeit 20/ with cofts, and be imprifoned
half a year. 'Which faid forfeiture thall be half to the king, and
half to the profecutor. :

But if a contra@, which carriesintereft, be made in a foreign
gounsty, our courts will diret the payment of intereft according

to
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to the law of that country in which the contralt was made.
‘Thus, Irifh, Amevican, Turkifb, and Indian intereft, have been
allowed in our courts, to the amount of even twelve per cent.
For the modcration or exorbitance of intereft depends upon lo--
cal circumftances ; and the refufal to inforce fuch contrats would
put a flop to all foreign trade. 2 Black. 463.

UTLAGATUS, a perfon outlawed. See OurLaw.

W A G

of debt is brought againft a man upon a fimple contract

between the parties, without deed or record ; and the
defendant fwears in court, that he owes the plaintiff nothing
in manner and form as he hath declared ;5 and his compurga-
tors fwear that they believe what he f{wears is true. And
the reafon of waging law is, becaufe the defendant may pay the
plaintiff his debt in private, or before witneffes which may be
dead, and therefore the law allows himto wage his law in his
difcharge ; and his oath fhall be rather accepted to difcharge him-
felf, than the law will fuffer him to be charged upon the bare
allegation of the plaintiff. 2 Inf. 43. : :

It iscalled twager of law, becaufe of ancient time he put in
gnges, pledges or fureties, to make his law at fuch aday. And
it is called making of his law, becaufe the law doth give fucha
fpecial benefit to the defendant to bar the plaintiff for ever in that
cafe. But he ought to bring with him eleven perfons of his
neighbours, that will avow upon their oath, that in their con-
fciences he faith truth. 1 /nf. 295.

The manner of waging law is thus :—He that hath waged or
given fecurity to make his law, brings with him into court his
eleven compurgators ; and, ﬁandini towards the end of the bar,
the fecondary afks him, whether he will wage his law ? If he
anfwer that he will, the judges admonith him to be well advifed,
and tell him the danger of a falfe oath. If he ftill perfifts, the
fecondary fays, and he that wageth his law repeatsafter him;
Hear this, ye juflices, that I, A. B. do not owe to C. D. thefum of

s mor any part thereofy in manner and form as the faid C. D.
hath declared againft me ; So help me God. And thereupon his
compurgators fhall make their oathe in manner aforefaid. 3 Black.

343

WAGER OF LAW, wvadiare legem, is where an aQtion

Wager



W A1 715

Wager of law lieth not where there is any fpecialty, as a
bond ordeed, to charge the defendant ; but when the debt grow-
ethby word only. A man outlawed, attainted for falfe verdiét,
or for confpiracy, or perjury, or otherwife become infamous,
fhall not be permitted to wage his law. So alfo where a con-
tempt, trefpafs, deceit, or any injury with force is alledged
againft the defendant, he fhall not be permitted ; for it is im-
poflible to prefume he hath fatisfied the plaintiff his demand in
fuch cafes, where the damages are uncertain, and left to be af-
feffed by a jury. Likewife executors and adminiftrators, when
charged for the death of the deceafed, fhall not be admitted to
wage their law 3 for no man can {wear of another man’s contraét,
either that he never made fuch contral, or that he ptivately
difchargedit. Id. 345.

Atlength it being confidered that this waging of law offered

teo great a temptation to perjury, by degrees new remedies were
devifed, and new forms of altion introduced, wherein no de-
fendant is at liberty to wage his law. So that now, inftead of an
altion of debt upon a fimple contra, an action of #refpafs upon
the cafe is brought for the breachof a promife or affumpfit, wherein,
though the fpecific debt cannot be recovered, yet damages may,
equivalent to the fpecific debt ; and this being an ation of tref-
pafs, no law can be waged therein. So inftead of an action of
deiinue to recover the very thing detained, an altion of #refpafs
upn the cafe in trover and converfion is ufually brought ; wherein,
though the fpecific thing cannot be had, yet the defendant fhall
pay damages for the converfion, equal to the value thereof 3
and for this trefpafs alfo no wager of law is allowed. In the
place of attions of account, a bill in equity is ufually filed 5
wherein, though the defendant anfwers upon his oath, yet fuch
oath is not conclufive to the plaintiff ; but he may prove every
article by other evidence, in contradiction to what the defendant
hath fworn. So that wager of law is now quite out of ufe, be-
ing avoided by the mode of bringing the ation, but ftill it is not
out of force. And therefore when a new ftatute inflicts a penal-
ty, and gives an altion of debt to recover it, it is ufual to add,
in which no wager of law fball be allowed. 3 Black. 347.
WAGGONS, WAINS, AND CARTS, are by the 23 G.
3. ¢. 66. fubjected to annual duties ; which, by the 25 G. 3. «.
. 47. are put under the management of the commiflioners of the
window duties.
WAIFS, are goods ftolen and waived or thrown away by the
thief in his flight, for fear of being apprehended. lecfe are
iven to the king by the law, as a punifhment upon the owner
or not himfelf purfuing the felen, and taking away his goods
from him. And therefore, if the party robbed do his diligence
immediately to follow and apprehcad the thief (which is called

making
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making frefh fuit), or do convi€t him afterwards, or procure evi-
dence to convit him, he thall have his goods again. 1 Biack.
296.

9Waived goods do alfo not belong to the king until feifed by
fome perfon to his ufe; for if the owner feife them firft, though
at the diftance of twenty years, the king fhall never have them.
. 297.
Ifzst’l;/c goods are hid by the thicf, or left any where by him,
fo that he had them not with him when he fled, and therefore
did not throw them away in his flight, they are not waived, but
the owner may have them again when he pleafes. 7d.

Waifs have meft commonly been granted by the king to the
lords of manors refpectively.

WAINAGE. The reafonablenefs of fines or amercements
having been regulated by magna charta, that no perfon fhall have
alarger amercement impofed upon him than his circumftances
ot perfonal eftate will bear, it is added, ¢ faving to the free-
¢ holder his contentment or land; to the trader his merchan-
¢ dize ; and to the countryman his wainage or team and inftru-
« ments of hufbandry.” 4 Blark. 379. Sec GaINaGE,

WAKE, is theancient cuftomary feftival annually celebrated
on the day of that faint to which the church was dedicated.
It received the name of vigil or wake, from the people reforting
to the church on the evening before, and their waking and per-
forming their devotions. Ken. Par. Ant. 6o9.

WALES. By the 27 Hen. 8. c. 26. and other fubfequent
ftatutes, the dominion of Wales fhall be incorporated with and
part of the realm of England ; and all perfons born in #ales thall
enjoy all Iberties and privileges as the fubjects in England do.
And the lands in #ales thall be inheritable after the Englifp te-
nure, and not after any Welch laws or cuftoms. And the pro-
ceedings in all the law courts fhall be in the Ewglifp torigue. A
feflion is alfo to be held twice a year in every county, by judges
appointed by the king, to be called the great feflions of the
feveral counties in Wales ; in which all pleas of real and perfonal
ations fhall be held, with the fame form of procefs, and in as
ample manner agin the court of common pleas at Wiffminfler;
and writs of error fhall lie from judgments therein to the court of
king’s benchrat Wjffeminfler. But the ordinary original writs, or
procefs of the king’s courts at #zfiminfler, do not runinto the
principality of Wales ; though procefs of exccution does, as
alfo do all prerogative writs 5 as writs of certiorari, quo minus,
mandamus, and the like. 3 Black. 77.

Murders and felonies in any part of Wales may be tried in
the next adjoining Englifb county ; the judges of aflize having
a concurrent jurifdi€tion throughout all Wales with the juftices
of the grand feflions.  §tr. 543. 4

N An
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And all local matters arifing in  Wales triable in the king’s

bench, areby the common law to be tried by a jury returned
from the next adjoining county in England. Bur. Mansf.
859.
s%y the 11 & 12 W. c. 9. mno fheriff or other officer within
the principality of #ales, fhall upon any procefs out of the courts
at Wefiminfler, hold any perfon to fpecial baily unlefs an affida-
vit be firft made in writung, fignifying that the caufe of action is
20/. or upwards.

WAPENTAKE, (Sax.from weapon, and ruc, taftus,) is all one
with what we call a hundred, fpecially fo ufed in fome of the
northern cqunties. ‘L'he word feems to have had its origin from
hence : When firft this kingdom, or part thereof, was divided
into hundreds, he who was the chief of the hundred, whom we
now call the high conftable, as foon as he entered upon his of-
fice, appeared in the field on a certain day on horfeback, with
a pike in his hand, and all the chief men of the hundred met
him there with their lances, and touched his pike; which was
a fign that they were firmly united to each other, by touching
of their weapons. Hoveden. Fleta, b. 3.

WAR, time of. When the courts of juftice are open, fo
that the king’s judges diftribute ‘juﬂicc to all, and proteét men
from wrong and violence, it is faid by our Jaw to be a time of
peace : but when, by invafion, infurretion, rebellion, or the
like, the peaceable courfe of juftice is ftopped, this is adjudged to
be a time of war. And this thall be tried by the records and
judges, whether juftice at fuch a time had her equal courfe of
proceeding or not. For time of war gives privilege to them that
are in war, and all others within the kingdom. So if a man
be diffeifed in time of peace, and a defcent is caft in time of
war, this thall not take away the entry of the dificifee. 1 Inf.

249.

?NAR.DSHIP. ‘When the tenant died, and his heir was
under the age of twenty-one, being a male, or fourteen, being
a female, the lord was intitled to the wardihip of the heir, and
was called the guardian in chivalry. This wardthip confifted
in having the cuftody of the body and lands of fuch heir, with-
out any account of the profits, till the age of twenty-one in males,
and. fourteen (which was afterwards advanced to fixteen) in
females. For the law fuppofed the heir male unable to perform
knight’s fervice till twenty-one ; but as for the female, fhe was
fuppofed capable at fourteen to marry, and then her hufband
might perform the fervice. 2 Black. 67.

WARDS AND LIVERIES, court of, was eftablithed by
the ftatute 32 F. 8. ¢, 46. to inquire of wardfhips, liveries, and
all the numerous incidents of kaights fervice; from the bur-

den
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den whereof the fubjet was delivered by the ftatute. 12C. 2"
¢ 24.

‘WARRANT, is apower and chargeto a conftable or other
officer to apprehend a perfon accufed of any crime. It may be
iffued in extraordinary cafes by the privy council, or fecretaries
of ftate ; but moft commonly it is iffued by juftices of the peace.
This they may do in any cafes where they have a jurifdiction
over the offence, in order to compel the perfon accufed to
appear before them; for it would be abfurd to give them
power to examine an offender, unlefs they had alfo a power
to compel him to attend and fubmit to fuch examination.
And this extends to all treafons, felonies, and breaches of
the peace ; and alfo to all fuch offences as they .have power to
punith by ftatute. 4 Black. 2go. :

Before the granting of the warrant, it is fitting to examine
upon oath the party requiring it, as well to afcertam that there
is a felony or other crime altually committed, without which
no warrant fhould be granted; as alfo to prove the caufe and
probability of fufpefting the party againft whom the warrant
isprayed. Id. :

This warrant ought to be under the hand and feal of the
juftice 5 fhould fet forth the time and place of making, and
the caufe for which it is made ; and fhould be direfted to the
conftable, or other peace officer, or it maybe to any private
perfon by name. 4 Black. 291.

A general warrant to apprehend all perfons fufpefted, with-
out naming or particularly defcribing any perfon in fpecial, is
illegal and void for its uncertainty; for it is the duty of the
magiftrate, and ought not to be left to the officer, to judge of the
ground of fufpicion. Alfo a warrant to apprehend all perfoms
guilty of fuch a crime, is no legal warrant ; for the point upon
which its authority refts, is a falt to be decided on a {ubfequent
trial ; namely, whether the perfon apprehended thereupon be
guilty or not guilty. Jd.

‘When a warrant is received by the officer, he is bound to
execute it, fo far as the jurifdiction of the magiftrate and
himfelf extends. A warrant from any of the juftices of the
court of king’s bench extends over all the kingdom, and is
tefted or dated England : but a warrant of a juftice of the
peace in one county, muft be backed, that is, figned, by a
juftice of another county, before it can be exccuted theie.
And a warrant for apprehending an Englith or a Scotch of-
fender, may be indorfed in the oppofite kingdom, and the
offender carried back to that part of the united kingdom in which
.the offence was committed. 4 Black. 291.

WARRANT TO CONFESS JUDGMENT. The courfe
for one to acknowledge a judgment for debt, is for him thag

dot
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doth acknowledge it, to give a general warrant of attorney to
any attorney, or to fome particular attorney of that court where
the judgment is to be acknowledged, to appear for him at his
fuit, againft the party who is to have the judgment acknowledg-
ed unto him, and thereupon to confefs judgment for the fum
demanded, together with cofts of fuit.

WARRANTY. By the civil law, every manis bound to
warrant the thing that he felleth or conveyetl, although there
be no exprefs warranty ; but the common law bindeth him not,
unlefs there be a warranty either in deed or in law. 1 Inf. 102.

‘Warranty of /ands, is whereby the grantor doth, by an exprefs
claufe in the deed, for himfelf and his heirs, warrant and fe-
cure to the grantee the eftate fo granted : and this the heir is
bound to perform, provided that he hath affets by defcent. 2
Black. 300. 302.

With refpet to goods and chattels, the purchafer may have a
fatisfaion from the feller, if he fells them as his own, and the
title proves deficient, without any exprefs warranty for that pur-
pofe : but with regard to the goodnefs of the wares fo purchafed,
the vendor is not bound to anfwer, unlefs he exprefsly warrants
them to be found and good; or unlefs he knew them to be
otherwife, and hath ufed any art to difguife them; or unlefs
they turn out to be different from what he reprefented to the
buyer ; for in fuch cafes, this artifice fhall be equivalent to an
exprefs warranty, and the vendor fhall be anfwerzble for their
goodnefs. 2 Bluck. 452. 3 Black. 169.

In contradls for provifions, there is an implied warranty, 'that
they are wholefome ; and if they be not, an action on the cafe
lies to recover damages for this deceit. 2 Black. 165.

Andin all cafes, where he that felleth any thing doth upon the
fale warrant it to be good, the law annexes a tacit contradl to
this warranty, that if it be not fo, he fhall make compenfation
to the buyer. Id. ‘

But fuch warranty muft be upon the fale; for if it be made
after, and noy, at the time of the fale, it is a void warranty ; for
then the buyer doth not take the goods upon the credit of the
vendor. 3 Black. 165.

WARREN, is a franchife ereted for prefervation or cuflody

(as the word warren properly fignifies) of beafts and fowls of
warren.
" The beafts of warren, are hares, conies, and roes: the fowls
of warren, are cither field-fowl, as partridges, rails, and quails ;
or wood-fowl, as pheafants and woodcocks; or water-fowl, as
mallards and herons. 1 Inff. 233.

Thefe were looked upon as royal game, and the franchife of
free warren was invented to protet them, by giving the gran-
tee a fole and exclufive power of killing fuch game, fo gr as

his
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his warren extended, on condition of his preventing other per-
fons. For by the common Jaw, no man, ' not even a lord of a
manor, could juftify killing game on another man’s foil, or even
on his own, unlefs he had the liberty of free warrea. 2 Black. 39.

But now this franchife is almoft fallen into difrégard, fince
the modern ftatutes for preferving the game; tie name being
now chiefly preferved in grounds that are fet apart for breeding
hares and canies. 1d.

A perfon may have a warren in another man’s land ; for one
may aliene the land, and referve the franchife : but none can
make a warren, and appropriate thofe creatures that ate frre na-
ture, without licence from the king, or where a warren 1§ claim-
ed by prefcription. [Id. ‘

WASTE : :

1. WasTE, vaflum, is a {poil or deftru@ion of houfes, gar-
dens, trees, or other corporeal hereditaments, to theé ditherifon
of him that hath the remainder or reverfion in fee fimple or fee
tail. 2 Black. 281. -

2. Watte is either volunfary, which is a crime of commiffon, as
‘by pulling down an houfe ; or permifive, which is a matter of
omiffion only, as by fuffering it fo fall for want of neceffary repa-
rations. Id. i

3. Wafte may be done in boufes, by pulling them down, or
by fuffering the fame to be uncovered, whereby the fpars, raf-
ters, or other timber of the houfe, are rotted. 1 /nf. 53,

But if the ®oufe be'untovered when the tenant cometh in, it
is no wafte in the tenant to fuffer the fame to fall down. But
though the houfe be ruinous at the tenant’s coming in, yet if he
pull it down, it is wafte, unlefs he build it again. ~ /4.

Alfo if glafs windows, though glazed by the tenant himfelf,
be broken down, or carried away, it is wafte ; for the glafs is
part of the houfe. And fo it is of wainfcot, benches, doors,
windows, furnaces, and thelike, annexed or fixed to the houfe,
cither by him in reverfion, or by the tenant. Id.

4. If wafte be done by the enemies of the king, the tenant
thall not anfwer for the wafte done by them. 'Tife famelaw it
is, if the wafte be done by tempeft, lightning or. the like, the
tenant fhall not anfwer forit. 2 Infl. 303. ‘

And by the 6 4n. c. 31. /. 6. no ation fhall be had againft aoy
perfon in whofe houfe or chamber any fire fhall accidentally be-
gin; nor any recompence be made by fuch perfon for any da-
mage fuftained thereby.

But in fuch cafes of accident, the tenant for his habitation
may, if he will, build the premiffes again with fuch materials as
remain, and with other timber which he may take growing on
the ground ; but he muft not make the houfe larger than it was

before. 1 Infl. 53.
$o
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So if a leflee throws down a wall or partition between one
chamber and another, it is wafte; for i¢ 18 not intended for the
benefit of the leffor, nor is it in the power of the leffee to tranf-
pofe the houfe. 2 Roll's Abr. 815. )

§. If the tenant of a dove houfe, warren, park, fithpond, or.
the like, do take fo many of the animals therein, as fuch fufe
ficient ftore be not left as he found when he came in, this is
wafte. 1 Infl. §3.

Burning the foil, in order to convert it to tillage,. is wafte 3
for thereby the foil is confumed. 22 Pin. 441.

6. Wafte may be committd in timber trees ; to wit, oak, afh,
and elm, (and ticfe are timber trees in all places,) cither by cut-
ting them down, or topping them, or doing any aét whereby
the timber may decay. Alfo in countries where timber is {carce,
and beeches, or the like, are converted to building, they alfo
are accounted timber. 1 /nf. 53.

7. If 2 houfe be ruinous at the time of the leafe made, if the
leflee f{uffer the houfe to fall down, heis not punifhable for
wafte; for he is not bound by law to repair the houfe in that
cafe; but yet if he cut down timber upon the ground fo letten,
and repair it, he may well juftify it ;. and the reafon is, for that
the law doth favour the fupportation and maintenance of houfes
of habitation for mankind. 1 Inf. 54.

So if the leflor by his covenant undertakes to repair the houfe,
yet the leflee (if the leffor doth it not) may with the timber
gowing upon the ground repair it, though he be not compellable

ereto. Id. .

But the tenant cannot fell-trees, and with the money cover
the houfe, for the fale is wafte. 1 Inf. §3.

And if after cutting down the timber, the tenant f{uffer the
young germins to be deftroyed by the eating of beafts, it is
wafte ; and although they grow again, yet it is wafte: for af-
ter fuch cating, they never will be great trees, but fhrubs. 2
Rolls Abr. 815.

8. The tenant, unlefs reftrained (which is ufual) by particu-
lar covenants or exceptions, may take fufficient houfebote,
hedgebote, fircbote and ploughbote, and it is no wafte. 1 Infh.
53:

But he may not cut off the top boughs, for that will caufe
the putrefaltion of the whole tree. Cro. Eliz. 361.

9. Digging for gravel, lime, clay, brick, carth, ftone or the
like, or for mines of metal, coal, or the like, hidden in the
carth, and which weie nat open when the tenant came in, is
wafte ; but the tenant may dig for gravel or clay for the repara-
tion of the houfe, as well as he may take convenient timhex
trees. 1 Inft. §3. : '

10, It is wafte to fuffer a wall of the f&a to be in decay, o

ag
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8s by the flowing and reflowing of the fea, the ground be fur-
rounded; Whereby it becomes unptofitable : but if it be furround-
cc! fuddehty by the rage and violence of the fea, occufioned by
wind or tempeft, without any default in the tenant, this is no
wafte punifhable. So itis, if the tenant repair not the banks or
walls agwinft rivers or other waters. 1 Jn/. §3.

11. ‘All tenants for life, or for any lefs eftate, are punifhable
or liable to be impeached for wafte, both voluntary and per-
m'xﬂive 5 unlefs their leafes be made, as fometimes they are,
‘without impeachment of wafte ; thatis, with a provifion that
;1: one {hall impeach or fue him for wafte committed. 2 Blacé.

3. ‘

But tenant in tail after poffibility of iffuc extinét, isnot im-
peachable for Wafte, becaufe the inheritance was once in him.

12. He who has the remainder for life only, is not intitled
to fuc for wafte, becaufe his intereft may never perhaps come
;mo poflethon, and then he hath fuffered no injury. 3 Black.

25.

But a parfon, vicar, archdeacon, prebendary, and the like,
Whio tre feifed in right of their churches of any remainder or re-
verfion, may have an ation of wafte; for they, in many cafes,
have, for the benefit of the church and of the fucceffor, a fee
fimple qualified. 1d.

13. By the ftatute of 13 Ed. 1. c. 22. where two or more hold
wood, turf land, or fithing, or other fuch thing, in common,
where none knoweth his feveral, and fome of them do wafte
againft the minds of the other, an aion fhall lie by a writ of
wafte. And this extends alfo to jointenants. 2 Infl. 403.

But it doth not extend to coparceners, becaufe they were com-
pellable to make partition by the common law. /d.

14. The redrefs for this injury of wafte is of two kinds, pme-
ventive and correftive : the former whereof is by writ of effrepes
ment, the latter by writ of waffe. 3 Black. 225.

Eftrepement is an old French word, (fignifying extirpation;
which is the fame aswafte. And this writ lay at common law,
after judgment obtained in any real a&tion, and before poffef-
fion was delivered by the fheriff, to ftop the vanquithed party
trom committing any wafte in the mean time; and by the ftatute
of Gloucefter, 6 Ed. 1.¢. 5. it may be had to prevent any wafte
pending the fuit. Id.

And by virtue hereof, the fheriff may refift them that do or
offer to do wafte ; and if otherwife he cantiot prevent them, he
may lawfully imprifon the wafters, or make a warrant to othets
to imprifon them : or if neceflity require, he may take the pow-
er of the county to his afliftance. Id.

But now the moft ufual way of preventing wafte, is by in-

. ' ‘ Junéiisn
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Junétion out of a court of equity, upon a bill exhibited, 3 Black.
227.

Z;. ‘Where a mortgagor commits wafte, the court will reftrain
him by injunétion, becaufe the whole eftate is a fecurity. 3
Atk. 210.

So if a mortgagee in fee in poffeflion, commits wafte by cutting
down timber, and the money arifing by the fale of the timber is
not applied in {inking the intereft and principal of his mortgage ;
the court, on a bill brought by the mortgagor to ftay wafte, will
grant an injunction. 3 Az 723.

16. Though a perfon be tenant for life without impeachment
of wafte, yet the court will grant an injun@ion to reftrain him
from cutting down treesin lines, or avenues, or ridges in a park,
~which are for {helter or ornament : and it is the fame thing whe-
ther they were planted for that purpofe, or grow natural. 3 Azk.
215, 216, .

57. Alfotenant for life without impeachment of wafte, fhall
be obliged to keep tenants houfes in repair, unlefs the charge is
exceflive, and fhall not {uffer them to run to ruin. 2 Atk. 383.

18. Trufteesto preferve contingent remainders, may bring a
bill to ftay wafte in the tenant for life. 3 Atk. g3.

19. The court will grant an injunction to ftay wafte, in favour
of an infant in ventre fa mere. 2 Ath. 117,

20. Ifa parfon or vicar wafte the trees of the parfonage or
vicarage, the patron may have a prohibition. 2 Rull's Abr. 813,

And lord Coke fays, wafte by the incumbent in houfes and
buildings is a good caufe of deprivation. 3 /14 204.

21. Awrit of wafle, to punith the offence after it has been coma
mitted, is an action partly founded upon the common law, and
partly upon the ftatute of Gloucefter aforefaid; and may be
brought by him that has the immediatc eftate of inheritance
in reverfion or remainder, againft the tenant for life, tenant
in dower, tenant by the curtely, or tenant for years. 3 Black.

227. :

'%his altion of wafteis a mixed action; partly real, fo far as
it recovers land ; and partly perfonal, fo far as it recovers da-

mages : for it is brought for both thofe purpofes ; and if the
waltebe proved, the plaintiff fhall recover the thing or place
wafted, and alfo treble damages by the fuid ftatute of Gloucefrer,
6 Ed. 1. c. 5.

The writsof wafte calls upon the tenant to appear and fhew
caufe why he hath committed wafte and deltrution in the place
named, to the ditherifon of the plaintifi  And if the dsfendage
makes default, or doth not appear at the .day ailigned him, them
the fherift is to take with him a jury of fwelve men, and gg in
perfon tothe place alledged to be wafted, anl there inquire of
the walté done, and the damages ; and make a return oy Feport

34A12 5 of
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of the fame to the court, upon which report the judgment is
founded. 3 Black. 228.

But if the defendant appears to the writ, and afterwards fuf-
fers judgment to go againft him by default, or not putting in an
anfwer, this amounts toa confeflion of the wafte ; fince, having
once appeared, he cannot afterwards pretend ignorance of the
charge. Inthis cafe, therefore, the fheriff fhall not go to the
place to inquire of the falt, whether any wafte kas or has not
been committed, for this is already afcertained by the tacit con-
feflion of the defendant ; but he fhall only, 2s in defaults upon
other altions, make inquiry of the guantum of damages. 3
Black. 228.

When the wafte and damages are thus afcertained, either by
confeflion, verdi®t, or inquiry of the fheriff, judgment is given,
in purfuance of the faid ftatute of Gloucefler, that the plaintiff
fhall recover the place wafted, for which he fhall bave a writ of
feifin, (provided the particular eftate be fill fubfifting,) and alfo
that the plaintiff fhall recover treble the damages affefled by the
jury 3 which he muft obtain in the fame manner as all other da-
mages, in ations perfonal and mixed, are obtained, whether the
particular eftate be expired or ftill in being. Id. 229.

WASTEL BOWL, alarge filver cup or bowl, wherein the
Saxons at their entertainments drank bea/ ( bealth ) to one another.
In the religious houfes this bowl was fet at the upper end of the
table for the abbot, who began the health, or paulum charitatis.
Hence fine white bread, or cakes, commonly ufed therewith,
were called waffel bread.

WATCH AND WARD. One of the principal duties of
both high and petty conftables ; arifes from the flatute of Win-
chefler, which appoints them to keep watch and ward in their
refpective jurifdictions. 'Ward is chiefly intended of the day-
time, in order to apprehend rioters and robbers on the highways.
‘Watch is properly applicable to the night only, and begins at the
time when ward ends, and ends when ward begins, to appre-
hend all rogues, vagabonds, and night walkers, and make them
give account of themfelves. 1 Black. 356.

The feveral hundreds into which the counties are divided, are
fometimes called wards, as being the diftri€ts of the high con-
ftab!:s for the aforefaid purpofes.

WATER, inlegal acceptation, is confidered under the notion
of land, in refpect of theland that lies underneath it ; and may
be {ued for under that name, asfo many acres of land covered
with water. 2 Black. 18.

. WATER ORDEAL. The moft ancient fpecies of trial was
by ordeal, which was of two forts, fire ordeal and water ordeal.
Fire ordeal was performed either by taking up in the hand, un-
burt, a piece of red-het iron; orelfe by walking barefoot and
TosL - blind.
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blindfold over nine red-hot plough-thares. Water ordeal was per-
formed, cither by plunging the bare arm up to the elbowin
boiling water, and efcaping unhurt thereby; or by cafting the
perfon fufpetted into a river or pond 'of cold water, and if he
Hoated, it was deemed an evidence of his guilt, but if he funk
he was acquitted. But this fuperftition hath been long fincg
abolithed by a¢t of parliamert. It is eafy from hence to trace
out the barbarity ftill remaining in fome countries to difcover
witches, by cafting them into a pool of water, and by their finking
to prove their innocence. 4 Black. 342.

WAY, confidered as a {pecies of incorporeal hereditaments, is
the right of going over another man’s ground, in which a parti-
cular perfon may have an intereft and a right, though another
be the owner of thefoil. This may be grounded on a {pecial per-
miffion ; as when the owner of the land grants to another a li-
berty of paffing over his grounds, to go to the church, or mar-
ket, orthelike; in which cafe, the gift or grant is particular, and
confined to the grantee alone, and dies with the perfon. A way
may be alfo by prefcription ; as if all the owners and occupiers
of fuch a farm have immemorially ufed to crofs another’s
ground ; for this immemorial ufage fuppofes an original grant.
A right of way alfo may arife by act and operation of law ; for if
a man grants to another a piece of ground in the middle of his
field, he at the fame time tacitly and impliedly gives him a way to
comeatit : for where the law gives any thing to any ohe, it

'lves impliedly whatever is neceffary for enjoying the fame. 2

ack. 35.

WE%E}HTS AND MEASURES. The flandard of mealure;
was originally kept at Winchefler ; and we find in the laws of
king Edgar, near a century before the conqueft, aninjunétion
that the one meafure which was kept at Winchefler thould be ob-
ferved throughout the realm. Moft nations have regulated the
ftandard of meafures of /ength by comparifon with the parts ot
the human body ; as the thumb, the palm, the hand, the foot,
the cubit, the ell, (u/na, or arm,) the pace, and the fathom :
but asthefe are of different dimenfionsin men of different pro-
portions, our ancient hiftorians inform us, that a new ftandard
of longitudinal meafure was afcertained by king Henry the firft,
who commanded that the yard fhould be made of the exa
length of hisownarm. And one ftandard of meafures of length
being gained, all others are eafily derived from thence ; thofe
of greater length by multiplying, thofe of lefs by fubdividing,
that original ftandard. Thus, by the tatute called compofitio ulna-
rum et perticarum, five yards and an half make a perch ; and the

ard is fubdivided into three feet, and each fout into twelve
inches ; which inches will be each of length of three grains of
barley. Superficial meafures are derived by fquaring thofe of

3A3 length;
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length ; and meafures of capacity by cubing them. 1 Black.

The ftandard of wweights was originally ‘taken from corns of
wheat, whence the loweft denomination of weights that we have
is ftill called a grain ; thirty-two of which are dire@ed, by the
ftatute called compofitio menfurarum, to compofe a penny-weight,
whereof twenty make an ounce, and twelve ounces a pound. Id.
275,
75".nd upon thefe principlcs the firft ftandards were made, and
by a variety of fubfequent flatutes were direted to be kept ia
the exchequer, and all weights and meafures to be made conform-
able thereto. But, as Sir Edward Coke obferves, though this
hath fo often by authority of parliament been enacted, yetitne-
ver could be eﬂyc&ed; fo forcible is cuftom with the multitude.
For notwithftanding the many ftatutes which have been enadted,
that there fhall be but one weight and one meafure throughout
the realm, there always have been, and ftill are, two kinds of
weights ufcd in England, the one by law, and the other by cuf-
tom ; but they are for feveral forts of wares or commodities
for there is troy weight and avoirdupois. Troy weight is by law 5
and thereby are weighed filk, gold, filver, pearl, and precious
ftones : and this hath tothe pound twelve ounces. Awoirdupois’
is by cuftom, yet confirmed by ftatute ; and thereby are weighed
all kinds of grocery wares, drugs, butter, cheefe, flefh, wax,
pitch, tar, tallow, wool, hemp, flax, iron, ftecl, lead, and all
other commodities which bear the name of garble, and whereof
iffueth a refufe or wafte (and alfo bread, by 31 G. 2. ¢. 2¢.); and
this hath to the pound fixteen ounces ; and twelve pounds over
are allowed to every hundred, Dalt. c. 112.

By ftatute 8 Hen. 6. c. 5. and t1 Hen. 7. c. 4. in every market
town a common balance thall be kept, with common weights feal-
ed, according tothe {tandard of the exchequer ; at which all the
inhabitants may weigh without paying any thing ; taking never-
thelefs of foreigners for every draught between 40/ and 100/.
au halfpenny ; between 100/b. and 1000/b, a farthing. And the
clerk of the market or other proper officer fhall feal all meafures
duly gaged brought unto him, vy the ftandard in his pofiefhion ;
and may take for the fame one penny for every buthel; an half-
penny for every half buthel or peck; and a farthing for every
gallon, pottle, quart, pint, or half pint. )

WEREGILD, was a pecuniary fatisfaltion paid to the panty
injured, or to his kindred, to expiate enormous offences. In
the Saxon laws, particularly thofe of king Athelfflan, we find the
feveral weregilds in the cafe of homicide eftablithed in progrefiive
order, from the death of the ceorl, or peafant, up to that of the
king himfelf. The weregild of a ceorl was 266 thrymfas, that
of the king 30,0003 cach thrymfa being equal to abouta ﬂnlhng

0
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of our prefent money. The weregild of a {ubje&t was paid in-
tirely to the kindred of the party flain; but that of the king was
divided, one half being paid to the public, the other to the royal
family. 4 Black. 313.

WESE-SAXON LAGE. Weft-Saxon /sw, was a code of
laws compiled by king Alfred from the laws introduced by the
Saxons into this kingdom ; as the Danelage was that introduced
by the Danes; and the Mercenlage was that which was ufed in
the ancient kingdom of Mercia. Andthefe feem partly to have
compofed what is now known by the name of the common law.
1 Black. 65. 4 Black. 412.

WHARFAGE, is money paid for landing goods at a wharf,
or for fhipping and taking goods into a boat or barge from
thence.

WHITE RENTS, redditus albi, were fo called, becaufe they
were paid in filver, to diftinguith them from rent cummin, rent
corn, rent cattle, and the like. 2 Infl. 19.

WIDOW’s CHAMBER, is the widow’s apparel and furni-
ture of abed chamber, which, throughout the province of York,
and in the city of London, the widow is intitled to, over and above
her diftributive ftare of the perfonal eftate of her hu.band dying
inteftate.

" WIFE. See HusBanp.
‘WILL:

1. Who may make a will.

2. Will of lands.

3. Will of goods.

4 Nuncupative will.

5. Revocation of a will.

6. Rules concerning the confirucdion of wills.

1. Who may make a will,

It is generally faid, that an infant male at the age of fourteen
years, and a female at the age of twelve years, may make a tefe
tament of goods and chattels.  And this is by the rule of the civil
law, which fixesthe age of puberty and confent to marriage at
thofe years. 2 Black. 497,

Madmen, idiots, or natural fools, perfons grown childith by
age or inﬁrmitz, and fuch as have tf\iir fenfes befotted with
drunkennefs ; {o perfons born deaf and dumb ; perfons under
fear or reftraint 3 or circumvented by fraud ; perfons outlawed,
excommunicate, attainted of trgafon or felony 3 are incapable
to make a will, fo long as fuch difability continues. So alfo a
married woman, unlefs by the exprefs confent of her hufband.

2. Vil of lands.

BerorE the conqueft, lands were devifeable by will ¢ but upon
the introdu&ion of -the military tenures, the reftraint of deviting
) o lands



728 WIL

lands ncccﬂ'arily took place, as a branch of the feudal dodirine
of non-alienation, without the confent of the lord. And there-
fore, by the common law fince the conqueft, no eftatre greater
than for term of years, could be difpofed of by will ; except only
in Kent, and in fome ancient boroughs, and a few particular ma-
nors, where the Saxon immunities by fpecial indulgence fubfift-
ed. And though the feudal reftraint on aliecnation. by deed va-
nithed very early, yet this on wills continued for fome centuries
after. But when ecclefiaftical ingenuity had invented the doc-
trine of ufes, asathing diftin& from the land, ufesbegan to be
devifed very frequently, and the devifee of the ufe couldin chan-
cery compel its execution. But when the ftatute of ufes, 2 Hen.
8.c.10. had annexed the pofieflion to the ufe, thefe ufes, being
:mow the very land itfelf, became no longer devifeable ; which
might have occafioned a great revolution in the law of devifes, had
not the ftatute of wills been made about five years after, wz. 32
Hen. 8. c. 1. explained by 34 Hea. 8. c. 5. which enafted, that
all perfons being feifed in fec fimple (except femes covert, in-
fants, idiots, and perfons of nonfane memory) might by will in
writing devife to any other perfon two thirds of their lands hetd
in chivalry, and the whole of thofe held in focage ; whichnow,
by turning the tenure in chivalry into free and common focage by
the ftatute 12 C. 2. ¢. 24. amounts to the whole of their landed
property, except their copyhold, or other tenements in the na-
ture of copyhold. And to prevent frauds in this private and lefs
folemn way of paffing lands, the ftatute 29 C. 2. c. 3. diredls, that
¢ all devifes of lands fhall be in writing and figned by the tefta-
¢ tor, or fome other perfon in his prefence, and by his dire¢tion 3
¢ and attefted by three or four credible fubfcribing witneffes.”
In the conftru&ion of which ftatute, it hath been adjudged, that
the teftator’s name, written with his own hand, at the beginning
of his will, as, « I, Jobn Stanley, make this my laft will and
¢ teflament,” is a fufficient figning, without any name at the
bottom ; though the otheris the fafer way. It has alfo been de-
termined, that although the witnefies muft all fec the teftator fign,
or at leaft acknowledge the figning, yet they may do it at different
times ; but they mut all fubfcribe their names as witneffes in his
refence, left by any poflibility they fhould mittake the inftrument.
‘Alfo it hath been determined, that it is not neceffary that the
teftator fhould declare the inftrument he executes to be his will ;
nor that the witneffes fhould know the contents; northat they
fhould atteft every page, folio, or fheet; nor that each page,
folio, or fheet, fhould be particulftrly fhewn to them ; but it may
be material if one of the fheets was not in the room, when the
other was executed and attefted. 2 Black. 373. Burr. Mansf.
1798.
7%; the 25 G. 2. ¢» 6. a legatee moay be a witnefs ; .and in order
’ to

[
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to take off thebias of intereft, the ftatute makes void all legacies
given to witnefles. Andby the fame ftatute, creditorsare admit-
ted to be witnefles, leaving their credit to be confidered, on a
view of all the circumftances, by the court and jury before whom
fuch will fhall be coatefted.

¢ 3. Will of goods.

A wrrTTeN will of goods and chattels is not altered by the
ftatute ; and therefore it is not of neceflity to have any fubfcribing
witnefles to it ; witnefles fubfcribing their names being firft in-
troduced by that ftatute. And if a teftament of chattels is writ«
ten inthe teftator’s own hand, though it hath neither his name
nor feal toit, nor witnefles prefent at its publication, it is good in
law, provided fufficient proof can be had that it is his hand-wri-
ting. And though written in another man’s hand, and never
figned by the teftator, yet if proved to be according to his in-
ftru&tions, and approved by him, it hath been held a good tefta-
. ment of the perfonal eftate. Yet it is the fafer and more prudent
way, and leaves lefs in the breaft of the ecclefiaitical judge, if it
be figned and fealed by the teftator, and publifhed in the prefence
of witnefles. 2 Black. 502.

4- Nuncupative Will.

No nuncupative will fhall be good, where the eftate bequeath-
ed exceeds 30/, unlefs proved by three witnefles prefent at the
making thereof, and unlefs they or fome of them were fpecially
required to bear witnefs thereto by the teftator himfelf ; and un-
lefs it was made in his laft ficknefs, in his own dwelling houfe,
or where he had been refident ten days at the leaft, except he be
furprifed with ficknefs on a journey, or from home, and dies
without returning. And it fhall not be proved after fix months
from the making, unlefs it were put in writiug in Gx days; nor
until fourteen days after the death of the teftator ; nor till pro-
cefs hath iffued to call in the widow, or next of kin, to conteft
it if they think proper. 29 C. 2. c. 3.

§. Revocation of Wills.

No will of lands fhall be revocable, otherwife than by another
will or writing declaring the fame, figned in the prefeuce of three
witnefles ; or by obliterating the fame by the teftator himfelf,
or in his prefence and by his direction. And no will of perfonal
eftate fhall be revocable by any words or will by word of mouth
only, except the fame be in the iife of the teftator committed to
writing and read to the teftator and approved by him, and proved
to be {o done by three witnefles. 29 C. 2. ¢ 3.

6. Rules
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6. Rules concerning the confirullion of Wilks.

In conftruing wills, the intention of the teftator ought to pre.
vail, if agreeable to the rules of law.

No particular form is neceffary to convey the teftator’s mean.
ing, but it muft be collected from the wil}, itfelf, by attending
to the feveral parts of it, and comparing and coafidering them
together. Bur. Mausf. 770.

Every claufe in 2 will fhall be conftrued fo as to take effec®
according to the teftator’s intent, if it confifts with the rules
of law. 1 Atk. 416.

A court of equity is as much bound by pofitive rules and
general maxims concerning property, as a court of law is. If
the intention of the teftator be contrary to the rules of law, it
can no more take place ina court of equity than in 2 court of
law. Burr. Mansf. 1108.

On the other hand, if the intention be not contrary to law,
a court of common law is as much bound to conftrue and effec.
tuate the will according to that intention, as a court of equity
canbe. Id -

If the name of adevifee be miftaken ina will, yet if the
perfon is clearly made out by averment to be the perfon intend-
ed, and there can be no other to whom it may be applied, the
devife tohim isgood. 1 Atk. 410.

Devife in reftraint of marriage ought to be conftrued ftrictly
againft fuch reftraint, and in favour of the perfon attempted to
be reftrained ; for fuch conditions are odious, and contrary to
found policy. Burr. Mansf. 2053.

An execntory devife, to take place at a future time, ought not
to exceed the compafs of a life or lives in being, and twenty-one
years after at the furtheft.  Burr, Mansf. 879.

By an ancient maxim of law, although the eftate be limited
to the anceftor exprefsly for /ife, and after his death to his heirs,
(general or fpecial,) the heir fhall take by defcent, and the fee fhall
veft in the anceftor. 14, 1106. :

But where it is devifed to one for /ife only or for life and not other-
wife, it fhews the intention of the teftator clearly; and the con-
ftrution fhall be made fo as to effeCtuate that intention. /4. 1107.

WILL:

1. TeNANT at willis, where lands or tenements are let by one
man to another, to have and to hold to him at the will of the lef-
for ; by force of which leafe, the leflee is in poffeffion, in this cafe,
the lefiee i5 called tenant at will, becaufe he hath no certain ncr
fure eftate ; for the leffor may put him out at what time it pleaf-
cth him. Lit. fell. 68.

Yet if the leflee fows the land, and the leflor, after it is fown,
and before the cornis ripe, put him out, the leflee fhall have the

corn ; and fhall have free entry, egrefs and regrefs, to cut and
carry
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' earryaway the corn; becaufe he knew not at what time the leflor
would enter upon him. Id.

For when the law giveth any thing, it giveth impliedly whatfo-
ever is neceffary for the taking and enjoying it. And the law in
this cafe doth not drive him to an action for the corn, but giveth
him a fpeedy remedy to enter into the land, and to take and carry
the corn away ; and doth not compel him to take it at one time, or
to carry it before it be ready to be carried ; and therefore the law
giveth all that is convenient; to wit, free entry, egrefs and regrefs,
as much as is neceflary. 1 Inff. 56.

So if a houfe be let to one, to hold at will, by force whereof
the leflee entereth into the houfe, and brings his houfehold ftuff
into the fame, and afterwards the leffor puts him out ; yet he fhall
have free entry, egrefs and regrefs, into the' faid houfe, by rea-
fonable time, to take dway his goods and utenfils. So if a man
feifed of an houfe in fee fimple, fee tail, or for life, hath certain
goods within the faid houfe, and maketh his executors, and dies ;
whoever after bis deceafe hath the houfe, his executors thall have
free entry, egrefs and regrefs, to carry out of the fame houfe the
goods of the teftator by reafonable time. Lstt. fei. 69.

Alfo, if aman make a deed of feoffment to another, of cer-
tain lands, and delivereth to him the deed, but not livery of fei-
£in; in this cafe, he to whom the deed is made, may enter into
the land, and hold and occupy it at the will of him who made
the deed ; becaufe it is proved by the words of the deed that it
1s his will that the other fhould have the land : but he who
made the deed may put him out when he pleafes.  Litz. fec2. 70.

2. The leflor may, by actual entry into the ground, deter-
mine his will in the abfence of the leflee ; but by words fpoken
from the ground, the will is not determined, until the leflee
hath notice ; no more than the difcharge of a fator, attorney
or fuch like, in their abfence, is fufficient in law, until they have
notice thereof. 1 Inf. 55. :

And it is regularly true, that every leafe at will muft in law
be at the will of both parties ; and therefore when the leafe
is made to have and to hold at the will of the leffor, the law im-
plies it to be at the will of the lefleealfo; and confequently, the
leflee hath the fame power to determine the leafe at his will as
the leflor hath. Iéid.

And it feems to be now fettled, that (befides the exprefs
determination of the leflor’s will, by declaring that the lefice
fhall hold no longer) the exertion of any at of ownerfhip by
the leflor, as entering upon the premifes and cutting timber,
taking a diftrefs for rent and impounding it thereon, or making
afeoffment, or leafe for yeurs, of the land, to commence im-
mediately ; or any at of defertion by the lefice, as affigning
his cftate to another, or committing wafle ; or the deatly

or
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or outlawry of either leflor er leflee; pits an end to, or de~
termines, the eftate at will. 2 Black. 146.

Finally, the courts at Jaw have of latc years leaned againft
conftruing demifes, where no certain term is mentioned, to
be tenancies at will ;3 but have rather held them to be tenancies
from year to year, fo long as both parties pleafe, efpecially where
an annual rent is referved ; in which cafe, they will not
fuffer either party to determine the tenancy, even at the end
of the year, without reafonable noticc to the other. 2 Black.
147.

And in Timmins and Rowlinfon, H. 5. G. 3. it was faid
by Mr. Juftice Wilmot, in the country, leafes at will being
found in the ftri&t legal notion of a leafe at will extremely
inconvenient, exift only motionally; and were fucceeded by
another fpecies of contraét lefsinconvenient. At firft it was in-
deed fettled to be for a year certain, and then the landlord might
turn out the tenant at the end of the year. It is now eftablithed,
that if a tenant takes from year to year, cither party muft give a
reafonable notice before the end of the year, though that reafonable
notice varie§agcarding to the cuftom of different counties. “Burr.
Mansf. 1603.

3. Tenant at will, in like manner as tenant for years, hath
incident to, and infeparable from his eftate, unlefs by fpecial
agreement, reafonable eftovers of houfebote, firebote, plough-
bote, and haybote. 1 Inf. 41.

WINCHEZSTER MEASURE, a ftandard of eight gallons
originally kept at Winchefler, according whereunto regulations
ought to be made of all meafures throughout the kingdom.
But fo preyalent is cuftom, that although it has been enated
by divers ftatutes, that there ought to be only one weight and
cne meafure throughout the realm, yet this could never be
effeCted ; but the weights and meafures continue different fill
in different places. 1 Black. 274. N '

WINDOW DUTY. Byfeveral ftatutes a duty is impofed
on every dwelling-houfe inhabited ; and alfo on windows and
lights according to the number thercof ; and on houfes of §/. 3
vear and upwards, according to their value; which are to be
under the management of the commiflioners of the land tax.
For which duties, fee Burn’s Fuflice, tit. Housk. .

WINE. By the 26 G. 3. ¢. §9. every wholefale dealer in
foreign wine fhall take out a licence annually from the officers
of excife.

And by the 30 G. 3. ¢. 38. everyretailer of foreign wine fhall
alfo take out a licence annually in like manner.

WIRE. Bythe 24 G. 3. ¢. 41. every wire-drawer fhall take out
a licence annually from the officers of excife. .

And by 27 G. 3. ¢. 13. feveral dutics are impofed on wire

imported
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imported; and alfo on all wire made in Great Britain, to be
paid by the makey.

WT{'CHCRAFI'. By the 9 G. 2. . 5. no profecution
fhall be commenced or carried on againft any perfon for
witcheraft, forcery, inc}kantmcnt, or conjuration, or for charg-
ing another with any fuch offence  But if any perfon fhall pre-
tend to exercife or ufe any kind of witchcraft, forcery, in-
chantment, or conjuration ; or undertake to tell fortunes; or
pretend, from his fkill or knowledge in any occult or crafty
{cience, to difcover where, or in what manner, any goods,
fuppofed to have been ftolen or loft, may be found; he fhall
be imprifoned for a year, and once in every quarter of that

ear ftand openly on the pillory for an hour, and further fhall
ze bound to the good behaviour as the court fhall award.

WITE, Sax. a punifthment or penalty. So witefree is an
immunity from fines and amercements, Witelefs, free from
cenfure or blame.

WITHERNAM, (from the Saxon weder, which common
fpeech hath turned to oder, other ; and naam, *a_caption or
taking, is where a diftrefs is driven out of the &ounty, and
the fieriﬂ" upon a replgmin cannot make deliverance to the
party diftrained ; in thiscafe, the writ of withernam is direQted
to the fheriff for the taking as many of his beafts or goods that
did thus unlawfully diftrain, into his keeping, till the party
make deliverance of the firft diftrefs. 2 In#. 140, 1.

‘WITNESS. See EviDENCE.

WITNESSMAN, was a man dwelling out of the limits of
the foreft, fummoned to attend the foreft courts, as a wit-
nefs, or to be fworn on an inqueft ; and it was par of the
tenure of feveral of the mefne lords holding under the lord
of the foreft, that they thould find unto the foreflers witneffiman ;
that i3, compel fuch their tenants to appear there, and be fworn
for the purpofes aforefaid.

WITTENA-GEMOT, was aconvention or affembly of wife
men, to aflift the king in their counfel in the nature of our prefent
parliament.

WOOD. If any offender fhall wilfully and malicioufly,
without the confent of the owner, cut down, deftroy, break,
bark, burn, deface, fpoil, or carry away, any wood, or fprings
of wood, underwood or coppice wood, he {iall be imprifoned
three months in the houfe of corretion, and be publicly whip-
ped once a month. 6 G.c. 16.

And every perfon who fhall wilfully cut or break down, bark,
burn, pluck up, lop, top, crop, deface, damage, fpoil, or def-
troy, Or carry away, any timber tree without confent “of the
owner, fhall forfeit not exceeding 20/.: and for a fecond eof-
fence, 30/ 6G. 3.¢.48.

WOOD.
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WOODGELD, a fine for cutting wood in the foreft.

WOODMOTE, is the old name of thatxourt of the foreflt
which is now called the courz of astachments; for looking after
the wood or covert for the deet.

WOOL. By the 28 G. 3. ¢. 38. wool is prohibited to be
exported, on forfeiture of 3s. 2 pound, or 5o/. in the whole,
at the option of the perfon who fhall fue; and the offender
fhall alfo fuffer folitary imprifonment, for three calendax
months , and until the penalty be paid, not exceeding twelve
calendar months ; and the wool fhall be forfeited, and the
veflels, carriages, horfes, or other beafts, ufed in conveying
the fame.

WRECK, of the fea, in legal underftanding, is applie! to
fuch goods, as, after fhipwreck at fea, are by the fea caft upon
the land. 2 Inff. 167.

By the ancient common law, where any fhip was Ioft at
fea, and the goods or cargo were thrown upon the land, thefe
goods, fo wrecked, were adjudged to belong to the king ; for it
was held, that, by the lofs of the fhip, all property was gone
out of the osiginal owner ; but the rigour of this hath been mi-
tigated in after times. And by the 3 Ed. 1. ¢ 4. if 2 man, a
dog, ora cat, efcapealive, the veffel fhall not be adjudged a
wreck. Which animals are only put for examples ; forit isnow
held, that not only if any live thing efcape, but if proof can be
made of the property of any of the goods or lading which come
to fhore, they fhall not be forfeited as wreck. 1 Black. 2go.

The ftatute further ordaing, that the fheriff {hall be bound
to keep the goods a year and aday; that if any perfon can
prove a property in them, either in his own right, or by right
of reprefentation, they fhall be reftoredto him without delay;
but if no fuch property be proved within that time, they
tiien fhall belong to the king, or to him unto whom the king
bath granted the fame. But if the goods are of a perifhable
nature, the fheriff may fell them ; and the money fhall be liable
in their ftead. Id. 292.

In order to conftitute a legal wreck, the goods muft come
to land: if they continue at fea, the law diftinguifhes them
by the appellations of jetfam, Aotfam, and ligan. Fesfam, is
where goods are caf into the fea, and there fink and remain
under water : flotfum, is where they continue fﬂaating on the
furface of the watcr : /igan, is where they are funk in the fea,
but tied to a cork or buoy, in order to be found again. Thefe
are alfo the king's, if no owner appears to claim them ; but the
are fo far a diftin¢t thing from the former, that they do not pafs
in a general grant of wreck. Id.

By the 27 £d. 3. if any fhip be loft on the fhore, and the
goods come to lund, (which do not come under the denomina-

tiog
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tlon of wreck,) they fhall be prefently delivered to the mer-
chants, paying only a reafonable reward to thofe that faved and
preferved them, which is intitled falvage.

By the 12 4n. ff. 2. c. 18. and 26 G. 2. ¢. 19. all head offi-
cers, and others of towns near the fea, fhall, on application to
them made, fummon as many hands as are neceffary, and fend
them to the relief of any fhip in diftrefs; and, in cale of aflif-
tance given, falvage fhall be paid by the owners, to be affeffed
by three neighbouring juftices. And if any perfon fhall plunder,
fteal, or deftroy, any goods belonging to a fhip in diftrefs, (whe-
ther they be wrecked ornot,) or any tackle, provifion, or part
of fuch fhip; or fhall beat or wound, or otherwife wilfully
obftruct the efcape of any perfon endeavouring to fave his life
from fuch fhip, or the wreck thereof ; or fhall put out any falfe
light with intent to bring any veflel into danger ; or fhall make
any hole in any fuch thip in diftrefs ; or fteal any pump be-
longing thereto; or wilfully do any thing tending to the imme-
diate lofs of fuch fhip; he fhall be guilty of felony without
" benefit of clergy. Provided, that when goods of fmall value
fhall be ftranded or caft on fhore, and ftolen without circumftan-
ces of cruelty, outrage, or violence, the offenders may be pro-
fecuted for petit larceny only.

‘WRIT': ‘

A wrrT is the king’s precept in writing under feal, ifluing
out of fome court, to the fheriff or other perfon; and command-
ing fomething to be done, touching a fuit or action, or giving
commiflion to have it done. 7. L.

‘Writs, in civil altions, ave either original or judicial. Origi
nal writs are iflued out of the court of chancery, for the fum-
moning a defendant to appear, and are granted before the fuit
is begun, in order to begin the fame; and judicial writs iflue
out of the court where the original is returned after the fuit
is begun.

‘WRIT OF ERROR: |

A wrirr of crror lies for fome fuppofed miftake in the proceed-
ings of a court of record; for, to amend errors in an infe-
rior court, mnot of record, awritof falfe judgment lies. 3 Bluck.
405.

‘The writ of error only lies upon matter of /lew, arifing upon
the face of the proceedings ; fo that no evidence is required to
fubftantiate or fupport it : the method of reverfing an ervor in
the determination of faélsy is commonly by a new trial, to corre&t
the miftakes of the former verdi&t. Id. ,

He that brings the writ of error, muft in moft cafes find
fubftantial pledges of profecution, to prevent delays by fri-
volous pretences, and for fecuring payment of cofts and dama.
ges, if the determination fhall go againit him.  Jd. 410.

' WRK
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WRIT OF INQUIRY :

A wriT of inquiry of damages, is a judicial writ, that iffues
out to the fheriff, commanding him to fummon a jury, toin-
quire what damages the plaintiff hath fuftained ; and when this
is returned with the inquifition, judgment is thereupon entered.
2 Lill. Abr. 721.

This writ lies on a judgment by Hefault, in an alion of the
cafe, covenant, trefpails, trover, or the like, or on a demurrer;
but not on a verdi€t ;- for, in that cafe, the quantum fhall be de-
termined by the verdict. Jd.

Itis executed before the fheriff or his deputy (after due notice
o the defendant); at the execution whereof, both parties have
liberty to be heard before the theriff, by their counfel or attor-
nies, and evidence may be given on both fides. Id.

If the plaintiff gives no evidence before the jury, yet they muft
find fome damages, becaufe the defendant hath confefled the ac-
tion, and confequently hath admitted that there is damage. Zd.

WRIT OF RIGHT OF ADVOWSON, was fo called from

* the fpecial words in the writ, requiring the party to do right con-
cerning the advowfon. By this, the inheritance of the advowfon
might have been recovered againft an ufurper; but the incum-
bent could not be removed for that turn. But afterwards it wag
provided, that if the true patron brought a poffeflory a&ion of
darrein prefentment, or quare impedit within fix months after the
avoidance, he fhould recover the intire prefentation.

Y E A

ARDLAND, virgata terre, is a quantity of land confift-

—i ing (according to fome) of twenty four acres, whereof

four yardlands make an hide, and five hides a knight’s
fee. .
YEAR. By the ftatute 24 G. 2. c. 23. the year thall begin on
the firft day of Fanuary, and not as heretofore on the twenty-
fifth of March.

And in legal proceedings, the year muft be computed accord-
ing to the calendar, and not according to twenty-eight days to
the month. 2 Jnft. 320.

So a legacy payable within fo many months, fhall be under-
ftood to fignify calendar months. 3 Atk 346.

YEAR AND DAY, isa time that determines a right, or
works a prefcription in many cafesby law; as in cafe of an ef-

tray,
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tray, if the owner challenge it not within that time, it belongs to
the lord ; fo in like manner a wreck; fo if a man be wounded
or poifoned, and dieth thereof within a year and a day, it is mure
der. 1 Inft. 254.

YEAR, DAY, AND WASTE, is a part of the king’s prero-

gative, whereby he hath the profits of lands and tenements for a
ear and a day, of thofe that are attainted of petit treafon or fe-
ony, whofoever is lord of the manor whereto the lands or tene-
ments do belong ; and the king may caufe wafte to be made on
the tenements, by deftroying the houfes, ploughing up the paf-
tures and meadows, and rooting up the woods, except the lord
of the fee agree with him for the redemption of fuch wafte, af-
terwards reftoring i to the lord of the fee. Stamf. Pr. 44.
YEARS (eftate for): '
" 1. TeNaNT for term of years, is where a man letteth lands
or tenements to another, for a certain term of years agreed upon
between the leflor and the leflee; and when the leflee entereth
by force of the leafe, then is he tenant for term of years. Litt.
Jeet 58. _

If tenements be let to a man for term of half a year, or fora
quarter of ayear, orany lefs time 3 this leflee is refpected as a
tenant for years, and is ftyled fo in fome legal proceedings: a
year being the fhorteft term which the law in this cafe takes no-
tice of. Litt. fei. 67. 2 Black. 140. :

2. Generally, every-eftate which muft expire at a period cer-
tain and prefixed, by whatever words created, is an eftate for
years; and therefore this eftate is frequently called a zerm ; be-
caufe its duration or continuance is bounded, limited and deter-
mined. 2 Black. 143.

For every fuch eftate muft have a certain beginning, and cer-
tain end. If no day of commencement is named in the creation
of this eftate, it begins from the making, or delivery of the leafe.
A leafe for fo many years as fuch an one fhall live, is void
from the beginning ; for it is neither certain, nor can ever be
reduced to a certainty, duringthe continuance of the leafe. Ibid.

And the fame doétrine holds, if a parfon make a leafe of his
"glebe for fo many years as he fhall continue parfon of fuchba
church, for this is ftill more uncertain. But a leafe for twent
or more years, if the parfon fhall fo long live, or if he fhall fo
long continue parfon, isgood ; for there is a certain period fix-
ed, beyond which it cannot laft, though it may determine foon-
er, on the parfon’s death, or his ceafing to be parfon there. 2
Black. 143.

3. An cftate for years, though never fo many, is inferior to
an eftate for life. For an eftate for life, though it be only for
the life of another perfon, is a frechold ; but an eftate, though

3B it
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it be for a thoufand yeary, isonly a chattel, and‘reckoned part
of the perfonal eftate.  Jbid, )
" Hente it follows, that a leafe for years may be made to com-
mence in futuro, though a leafe for life cannot. As if I grant
lands to one from Michaelmas next for twenty years, this is
good ; but to hold from Bickaelpas next for the teym of his na-
tal life, is void. ~ Jbid. ‘ ' '

* For no eitate of frechold can commence in futurs, becaufe it
cannot be created at common law without livery of feifin, or cor-
poral pofeflion of the land ;5 and corporal poflefion cannot be
given of an eftate now, whichis not to commence now, but
hereafter,  And becaufe no livery of feifin is neceflary for a
Jeafe for years, fuch leflee is not faid to be ferifed, or to have
true legal feifin of the lands. Nor indeed doth the bare leafe
veft any eftate in the leflee, but only gives him a right of entry
on the tenement, which right is called his intereft in the term :
but when he hath attually {o entered, and thereby accepted the
grant, the eftate is then, and not before, vefted in him; and he
1s poffefled, "mnot properly of the land, but of the term of years,
the pofleffion or feifin of the land remaining ftill in him who has
the freehold. 2 Black. 144. o ‘ '

' 4. Tenant for term of years hath incident to, and infepara-
ble from his eftate, unlefs by {pecial agreement, the fame efto-
vers that tenant for life is intitled to ; namely, houfebote, firc-
bote, ploughbote, and haybote.” 1 Inf. 1.

" 5. With regard to emblements, or profits of lands fowed by
tenant for years, there is this difference between him and tenant
for life s that where the term of tenant for years depends upon a
certainty, as if he holds from AMidfummer for ten years, and in
the laft year he fows a crop of corn, and it is not ripeand cut
before' Midfummer, which is the end of his term, the landlord
thall have it ; for the tenant knew the expiration of his term, and
therefore it was his own folly to fow what he never could reap
the profits of. 2 Black. 144. '

' But where the leafe for years depends upon an uncertainty ;
as upon the death of the leflor, ‘being himfell only tenant for life,
or being a hufband feifed in right of his wife ; or if the term of
years be determinable upon a lifc or lives : inall thefe cafes, the
eftate for years not being certainly to expire at a time foreknown,
but merely by the aét of God, the tenant, or his executors,
fhall have the' corn, ‘in the fame mannér that a tenant for life or
his exccutors fhall be intitled thereto. ~ 2 Black. 145.

But be fhall not have the grafs, or other fruits, if they are

not fevered, becaufe they are parcel of the inheritance.

"' 6. Aleafe for /ife is not faleable by the fheriff upon execution
for debt ; but he may extend the yearly ‘profits to pay
the debt, But he may fcll aterm for years for debt, by writ of
e v + execution
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execution upon 2 judgment in the life-time of the owner, or when
it is in the hands of executors or adminiftrators.

YEOMAN, is a Saxon word, ‘geman, (the g being turned into
y> asin many like cafes,) and fignifies Jand-man ; and is defined
to be one that hath free land of 4os. a year; who was thereb
heretofore qualified to ferve on juries, and can yet vote for knights
of the fhire, and do any other aét where the law requires one
that is probus et legalis homo. Below yeomen are ranked tradef-
men, artificers, and labourers. 2 Inf. 668.

YORK, YORKSHIRE :

1. IN the county of York, only one panel of forty-cight jurors
thall be returned to ferve on the grand jury at the aflizes; and
at the quarter feflions not above forty, either upon the grand ju-
ry or other fervice there, 7 &8 W. ¢. 32. And no perfon, ha~
ving 150/. a year, fhall be fummoned to the feflions, but only
perfons lefs able to be at the expence of attending at the affizes.
1 An f. 2.¢c.13.

2. In order to render it more eafy to borrow money upon land
fecurity, within the feveral ridings in the faid county, there are
feveral ats of parliament direting memorials of all deeds and
wills of lands to be regiftered within the faid ridings refpectively
viz. 283 dn.c.q. §An.c.18. 6 An.c.35. 8G. 2.¢c. 6.
- 3. By the 4 #. c. 2. the inhabitants of the province of York have
power to difpofe of their whole perfonal eftate by will; which
before they had not, further than the teftator’s own proportiona-
ble part, called the dead man’s, or death’s part. For if the tefta~
tor had a wife, and a child or children, the wife fhould have one
third, thechild or children another third, and the remaining
third was all that the teftator had to difpofe of. If he had a wife
and no child, then fhe fhould have one moiety, and the other
moicty remained to him to difpofe of by his teftament : fo if he
left a child or children, and no wife. Butif he had neither
wife nor child, then he might difpofe-of the whole. In cafe of
inteftacy, the fame proportions continue to the wife and children
to this day; but the deadman’s part fhall be diftributed accord-
ing to the ftatute of diftribution, 22 {23 C.2.c. 10.

FINIS.
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